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COUNTY OF ANDERSON IN THE COURT OF COMMON PLEAS -

Civil Action No. 2009-CP-04-4528

Richard F reemantle, 1nd1v1du%11§fand
-behalf of himself and all others
similarly situated,

Plaintiff,’
V.

Joey Preston, in His Official Capacities
and Individually While Administrator of .
Anderson County; Anderson County,
political Subdivision of the

)
)
)
)
)
)
)
) ORDER GRANTING DEFENDANTS?®
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State of South Carolina; Anderson County )
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)
)
)
)
)
)
)
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)

'MOTION FOR SUMMARY JUDGMENT

Council, The Legislative and Executive

Body of Anderson County; Ron Wilson, @ g_ =
in His Official Capacities and _ == 3
Individually; Bill McAbee, in His Official 28 ‘f
Capacities and Individually; Larry Greer, S o
in His Official Capacities and Individually; g._—'_—_. -
Michael Thompson, in His Official ey S
Capacities and Individually; Gracie Floyd, gij’: D

pl ] E

in Her-Official Capacities and Individually,

Defendants.

This matter comes the Court pursuant to the Defendants’ respective motions for sufnmary
judgment on the remaining Freedom of Information Act claims pending in this action.

L FACTS AND PROCEDURAL HISTORY

On November 16, 2009, the Plaintiff (hereinafier “Freemantle” or “Plaintiff’) filed a
Complaint “on behalf of himself and all others similarly situated” against Defendants, Joey Preston,
Ron AWil;son, Bill McAbee, Larry Greer, Michael Thompson, and Gracie Floyd, in their Qfﬁcial and
individual capacities, along with Anderson Couﬁty Council and Anderson County seeking money

A damages and a declaratory judgment regarding a Severance Agreement between Anderson County
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and former Anderson County Administrator, Defendant Joey Preston. The Plaintiff asserted various
causos of action, including, but not limited to, covin and collusion, breach of fiduciary duty, illegal
gift of county funds, misfeasance, malfeasance, civil conspiracy, violations of South Carolina
Freedom of Information Act (hereinafter FOIA), S.C. Code Ann. § 30-4-10, et seq., yiolations of
public policy, and purporting to set forth “class action allegations.” |

Defendant McAbee filed a Motion to Dismiss on December 30,2009. Anderson County and
Anderson County Council filed Motions to Dismiss on January 15,2010. The remaining Defendants,

_Pres’ton, Floyd, Greer, Thompson, and Wilson filed -Motions to Disxnjss on January 19, 2010.
Defendants’ motions were made pursuant to Rule 12(b)(6) and 12(b)(8) SCRCP and based upon
"numerous grounds including that (1) th_e Plaintiff lacked constitutionally required standing as neitner |
he nor the uncertified class members suffered a particularized injury in fact; (2) Plaintif’s claim was

barred by Rule 12(b)(8) as anothor case currently pending seeks the same or similar reliefand involves

the parties in interest; and (3) Defendants were entitled to immunity for their alleged actions.

The Court was set to hear arguments on Defendants’ motions on March 17,2010. On March
16,2010, Defendant Preston filed a memorandum in support of Defendants’ motions with the Court.
That same day, the Plaintiff filed an Amended Complaint with the court, adding a cause of action
alleging violations of the federal Racketeer Influenced and Corrupt Organizations Act (hereinafter
RICO), 18 U.S.C. § 1961 et seq. On March 17,2010, a hearing on Defendants’ Motions to Dtsmiss
was held in the Anderson County Court of Common Plense oefore the Honotable J. Cordell Maddox.
Following arguments of counsel, the Court ruled from the bench, dismissing Plaintiff’s Complaint .
upon the grounds he lacked standing to proceed. Plaintiff’s filing of the Amended Complaint the day
orior prompted Defendants to file additional motions to dismiss that addressed the RICO cause of

action, which the Court consolidated and heard on September 7, 2010. Defendants submitted
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.memorandum in support of the additional motions to dismiss on September 7, 2010. At the September
A 7“" hearing the Court dismissed Plaintiff’s RICO claims upon the same grounds as well as upona
ﬁnding that Plaintiff failed to comply with the requirements for amending the pleadings as set forth
in Rule 15 SCRCP.

On September 28, 2010 the Court signed an Order dismissing Plaintiff s.cla.ims contained in
the original Cdmplaint. On October 15,2010, Plaintiff filed a Motion to Reconsider pursuant to.Rule "
7 59(e) of the South Carolina Rules of Civﬁ Procedure challenging the Court’s Septembér 28,2010
Order. An Amended Order was entered-on November 22, 2010, again dismissing Plaintiff’s original
claims along with those contained in the Amended Complaint. In the Amended Order the Court held
that (1) Plaintiff lacked standing to maintain the'action;-(2) the case did not warrant application of the
pﬁblic importance excéption; (3) the Plaintiff did not have standing under FOIA as he failed to allege
any s-pec-iﬁc injury directly or proximately caused by Defendants’ alleged violation of the statute; (4)
Plaintiff’s lack of standing precluded him from proceeding with any putative class causes of action;
and (5) Rule 12(b)(8) further barred the Plaintiff from pursuing the action. On December 9, 2010,
prior to the trial Court’s consideration of Plaintiff's October 15% Motion for Reconsideration ‘and
without filing an amended motion for reconsidération addressing the Court’s Arnended Order of
November 22™, Plaintiff filed a Notice of Intent to App.ea] the Amended Order.

The South Carolina Supreme Court affirmed the disrﬁissal of all of the‘Plaintiffs causes of
action except for the FOIA claims Seeking declaratory and injﬁnctive relief only. See Freemantle v.
Preston, 398 S.C. 186, 728 S.E.2d 40 (2012). The Plaintiffis challenging the legality of the severance
agreement between Anderson County and Joey Preston. Specifically, the Plaintiff contends that the
alleged failure of the County Council to include the Preston severance discussion as an agenda item

prior to the November 18, 2008 Council meeting violated FOIA S.C. Code Ann. § 30-4-80



The Defendants filed numerous motions for summary judgment on the Plaintiff’s remaining

FOIA claims-on several grounds ixicluding:

1) The Plaintiff’s remaining FOIA claim pertaining to the agenda for the November
18, 2008 Council meeting being barred by the recent decision of the Supreme Court in Lambries v..
Saluda County Council, 2014 WL 2765640 (S.C. 2014), where the Court ruled that "FOIA's notice
statute does not require an agenda to be issued for a regularly scheduled meeting." Jd at *10.
| 2) Because violations of the meeting notice and agenda requirements under the
" Freedom of Information Act (FOIA), are alleged S.C. Code Ann § 30-4-80 places the
responsibilities of compliariée on the "public body." Therefore, there is no statutory authority for
assertin-g a FOIA claim against any individual employees of a government entity or any elected
official.. _
. 3) The Plaintiff’s claim is barred by the appliéable one year statute of limitation under
| S.C. que Ann. § 30-4-100(a)
4) Plaintiff’s claims are now moot under the circumstances; and
5) " There was no FOIA violation because the agenda adequatcly notified citizens that
the County Administrator’s employmenf was an item to be discussed at the November 18, 2008
Anderson County Council meeting.

II. LAW AND ANALYSIS

This Court finds'that the Plaintiff's remaining FOIA claim pertaining to the agenda for the
November 18, 2008 Council meeting is barred by the recent decision of the Supreme Court in
Lambries v. Saluda County Council, 2014 WL 2765640 (S.C. 2014), where the Court ruled that
"FOIA's notice statute does not require an agenda to be issued for a regularly scheduled meeting."
Id at *10. The agenda for the November 18, 2008 meeting included an agenda itém entitled

"Discussion of the Authority of the County Council to employ the Administrator.” As such, the
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public was on notice that the issue of the employment of the County Administrator was a subject

of discussion at that Council meeting. Nonetheless, because the Supreme Court in Lambries has

explained that no agendé was even statutorily required, the absence of a more specific agenda item

(or even any agenda item) is not a FOIA violation. In short, the County Council was not even
required to issue an agenda? and for that reason, the Court finds that all Defendants are entitled to
summary judgment on that agenda-based FOIA claim. Therefore, it is not necessary for the Court
to reach the other theories advaﬁced by the Defendants.

III. CONCLUSION

Based on the.foregoing, even viewing the facts in a light most favorable to the I;laintiff;,
there is no genuine issues of material fact and Defendants are entitled to judgment as a ﬁlatter of
law. Therefore, the Court GRANTS summary judgment in favor of the Defendants as to each of
Plaintiff’s remaininé FOIA clai‘ms. S.C.R. Civ. Pro. 56.

IT IS SO ORDERED.

- ' - The onorable Roger L. Couch
; Cifcuit Court Judge
/// 2014 |
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