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STATEMENT OF ISSUES ON APPEAL 

I WAS THE ALC CORRECT IN FINDING THAT THE APPELLANT DID 
NOT QUALIFY FOR AN INFRASTRUCTURE TAX CREDIT UNDER 
THE PLAIN LANGUAGE OF S C CODE ANN § 12-6-3420 (SUPP 2010) 
FOR INDIRECT EXPENDITURES MADE BY CORPORATE 
AFFILIATES OPERATING AS A PARTNERSHIp? 

II WAS THE ALC CORRECT IN DETERMINING THA T THE 
APPELLANT'S PARTNERSHIP SUBSIDIARY DID NOT QUALIFY FOR 
THE INFRASTRUCTURE CREDIT PURSUANT TO THE PASS­
THROUGH PROVISIONS OF S C CODE ANN § 12-6-3310 (SUPP 2010)? 

III DID THE ALC ERR IN ITS APPLICATION OF THE AGGREGATE AND 
ENTITY THEORIES AND ITS DETERMINATION THAT SUCH 
THEORIES DID NOT CREATE ACCESS TO THE INFRASTURCTURE 
CREDIT FOR A PARTNERSHIp? 

IV DID THE ALC ERR IN DETERMINING THAT THE FILING OF A 
CONSOLIDATED RETURN BY THE APPELLANT DID NOT GRANT 
ACCESS TO THE INFRASTRUCTURE CREDIT FOR THE 
PARTNERSHIp? 
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STATEMENT OF THE CASE 

ThIS matter came before the AdmInIstratIve Law Court (ALC) pursuant to S C 

Code Ann §§ 12-60-460 and 12-60-470 (Supp 2010) ThIS actIOn began when the 

Centex InternatIOnal Inc & AffilIates (Appellant or taxpayer) filed amended returns In 

2007 adjustIng the apportIOnment ratIo for ItS Income from the sale of bundled mortgages 

for the 2002-2005 tax years The amended returns also claImed Infrastructure tax credIts 

based upon the expendItures made by Subsldlanes of the Appellant, operatIng In South 

CarolIna as a general partnershIp The South CarolIna Department of Revenue 

(Respondent or Department) determIned the taxpayer was not entItled to the 

apportIOnment adjustments, or the claim for Infrastructure tax credIts made thereIn, on the 

baSIS that the Infrastructure expenses were Incurred by an unqualIfied affihate of the 

taxpayer, a general partnershIp, rather than the taxpayer dIrectly On July 25, 2007, the 

Department dIsallowed the adjustments made on the Appellant's amended returns for the 

2002-2005 tax years, Issued a notIce of proposed assessment, and demed the claim for 

credIts On October 23, 2007, the Appellant wrote the Department appeahng the demal 

of the credIts and the notIce of proposed assessment The Department Issued ItS 

Department DetermInatIOn on December 4, 2009, settIng forth the legal baSIS for ItS 

adjustments and demal of the claim for credIts On December 7, 2009, the Appellant 

requested a contested case heanng before the ALC to dIspute the Department 

DetermInatIOn Pnor to a heanng on the ments, the Department filed a MotIon for PartIal 

Summary Judgment on the Infrastructure credIt questIOn, to whIch the Appellant 

responded WIth a Cross-MotIon for Summary Judgment on the same Issue A heanng 

was held before The Honorable John D McLeod on March 31, 2011, and the 
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Department's motIon was subsequently granted Appellant tImely filed a MotIOn for 

ReconSIderatIOn pursuant to Rule 59(e), SCRCP, on June 13, 2011 The Department 

filed a Reply m OpposItIon on June 16, 2011, and a heanng on that motIon was held at 

the offices of the ALC on July 7, 2011 The Appellant's motIon was subsequently 

demed, and thIS appeal followed 

STATEMENT OF THE FACTS 

ThIS actIon was brought by the Appellant to challenge the Department's demal of 

ItS request for a refund for approXImately $5,100,000, I based upon a dIsallowed 

mfrastructure tax credIt for the 2002-2005 mcome tax years The mfrastructure tax credIt 

claImed by the taxpayer IS based on an attempted flow-through of the expenses mcurred 

by Centex Homes, a general partnershIp that IS wholly owned by three corporate affihates 

of Centex InternatIonal It purchases, develops, sells land or lots, and constructs and sells 

smgle famIly homes m South Carolma and many other states As part of ItS busmess m 

thIS State, the partnershIp mcurred expenses from constructmg or Improvmg the 

mfrastructure wlthm certam developments, more speCIfically roads, sewers, and water 

hnes 

For tax years 2002-2005, the parent company - Centex InternatIOnal & Affihates 

filed amended corporate mcome tax returns, WhICh mcluded amended partnershIp returns 

for Centex Homes, claImmg tax credIts pursuant to S C Code Ann § 12-6-3420 (Supp 

2010) for expenses that the partnershIp, Centex Homes, mcurred m constructmg or 

lIn the event that the ALC's declSlon IS overturned, determmmg the actual 
amount of the refund due wIll reqUIre a further audIt of the mfrastructure projects and the 
taxpayer's tax returns, as the amount was never fully ascertamed once the Department's 
mterpretatIOn of the statutory language was deemed proper by legal counsel 
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Improvmg mfrastructure m those areas that the partnershIp developed Upon audIt, these 

credIts were demed by the Department 

ARGUMENTS 

In an appeal from the decIsIOn of an admmistratIve agency, the AdmmistratIve 

Procedures Act provIdes the appropnate standard of reVIew Olson V S C Dep't of 

Health & Envtl Control, 379 S C 57, 63, 663 S E 2d 497, 500-501 (Ct App 2008), 

Turner V S C Dep't of Health & Envtl Control, 377 S C 540, 544, 661 S E 2d 118, 120 

(Ct App 2008), Clark V AIken County Gov't, 366 S C 102, 107, 620 S E 2d 99, 101 

(Ct App 2005) S C Code Ann § 1-23-610(D) (2005) provIdes the applIcable standard 

(D) The reVIew of the admmistratIve law Judge's order 
must be confined to the record The revIewmg tnbunal may 
affirm the declSlon or remand the case for further 
proceedmgs, or It may reverse or modIfy the declSlon If the 
substantIve nghts of the Appellant has been prejudIced 
because of the findmg, conclusIOn, or deCISIOn IS 

(a) m vIOlatIOn of constItutIOnal or statutory 
prOVISIOns, 
(b) m excess of the statutory authonty of the 
agency, 
( c) made upon unlawful procedure, 
(d) affected by other error oflaw, 
(e) clearly erroneous m VIew of the relIable, 
probatIve, and substantIal eVIdence on the whole 
record, or 
(t) arbItrary or capncIOus or charactenzed by abuse 
of dIscretIOn or clearly unwarranted exerCIse of 
dIscretIOn 

When revIewmg the grant of a summary Judgment motIon, the appellate court 

applIes the same standard whIch governs the tnal court under Rule 56( c), SCRCP 

summary Judgment IS proper when there IS no genume Issue as to any matenal fact and 
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the movmg party IS entItled to Judgment as a matter of law MIller v Blumenthal MIlls, 

Inc, 365 S C 204,219,616 S E 2d 722, 729 (Ct App 2005) 

An mterestmg addItIon to the Appellant's proposed standard of reVIew mcludes a 

call for lower deference, due to the adoptIon of the Department's proposed order by the 

ALC (Appellant's ImtIal Br 6) In support of thIS propOSItIon, the Appellant CItes 

Anderson V CIty of Bessemer, 470 U S 564, 572-73 (1985) A cursory reVIew of that 

case and the remammg stnng CItatIOns reveal that the Supreme Court's declSlon was 

based upon a lower court's adoptIOn of the dIsputed facts m a lItIgant's proposed order 

As such, the Bessemer holdmg should have no beanng upon an actIOn where the facts are 

not at Issue, as IS the case here ThIS Court's reVIew IS one of the law, and although the 

legal arguments to be conSIdered should be confined to the record, a de novo reVIew 

reqUIres no deference to the ALC ThIS argument, therefore, has no beanng upon thIS 

case 

When construmg a statute, the cardmal rule IS to ascertam the mtent of the 

Legislature Georgla-Carolma Batl Bonds, Inc V County of AIken, 354 S C 18, 22, 579 

S E 2d 334, 336 (Ct App 2003) "All rules of statutory constructIOn are subservIent to 

the one that legIslatIVe mtent must prevaIl If It can be reasonably dIscovered m the 

language used, and that language must be construed m the lIght of the mtended purpose 

of the statute" Id at 23, 579 S E 2d at 336 The words of the statute must be given theIr 

plam and ordmary meamng WIthout resortmg to subtle or forced constructIOn to lImIt or 

expand the statute's operatIOn HItachI Data Sys Corp V Leatherman, 309 S C 174, 

178, 420 S E 2d 843, 846 (1992) Furthermore, "[t]he constructIOn of a statute by the 

agency charged WIth ItS admimstratIon WIll be accorded the most respectful conSIderatIon 
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and wIll not be overruled absent compellmg reasons" Brown v S C Dep't of Health & 

Envtl Control, 348 S C 507, 515, 560 S E 2d 410, 414 (2002) (quotmg Dunton v S C 

Bd of Examm'rs m Optometry, 291 S C 221,223,353 S E 2d 132, 133 (1987)), see also 

Nucor Steel v S C Pub Serv Comm'n, 310 S C 539,543,426 S E 2d 319,321 (1992) 

(recogmzmg that where an agency IS charged wIth the executIOn of a statute, the agency's 

mterpretatIon should not be overruled wIthout cogent reason) 

Most Important to thIS case IS the proposItIOn that a court should not consIder a 

partIcular clause bemg construed m IsolatIon, but should read It m conjunctIon WIth the 

purpose of the whole statute and the polIcy of the law South CarolIna Coastal CouncIl v 

South Carolma State EthICS Comm'n, 306 S C 41, 44, 410 S E 2d 245, 247 (1991) 

Accordmg to the doctnne of noscztur a SOCllS the meanmg of partIcular terms m a statute 

may be ascertamed by reference to words assocIated wIth them m the statute 73 Am Jur 

2d Statutes § 213 (1974) "The Court may not, m order to gIve affect [SIC] to partIcular 

words, vIrtually destroy the meanmg of the entIre context, that IS, gIve the partIcular 

words a sIgmficance whIch would be clearly repugnant to the statute, looked at as a 

whole, and destructIve of ItS ObVIOUS mtent" SMut Church Ins Co v S Carolma 

Wmdstorm & Hall Underwntmg Ass'n, 306 S C 339, 342, 412 S E 2d 377, 379 (1991) 

(CItIng Creech v S C PublIc ServIce CommIssIOn. 200 S C 127, 138,20 S E 2d 645, 649 

(1942) 

Furthermore, It IS well establIshed that tax credIts and deductIOns from gross 

mcome are not a matter of nght They are a matter of legIslatIve grace, and a taxpayer 

claImmg one must bnng hImself squarely wIthm the terms of a statute expressly 

authonzmg It AllIed Corp v S C Tax Comm'n, 288 S C 197, 199, 341 S E 2d 139, 
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141 (1986) 

I THE ALC WAS CORRECT IN FINDING THAT THE APPELLANT DID 
NOT QUALIFY FOR AN INFRASTRUCTURE TAX CREDIT UNDER 
THE PLAIN LANGUAGE OF S C CODE ANN § 12-6-3420 (SUPP 2010) 
FOR INDIRECT EXPENDITURES MADE BY CORPORATE 
AFFILIATES OPERATING AS A PARTNERSHIP 

A The PI am Language Of § 12-6-3420 Does Not Allow A Partnership To 
Earn The Tax Credit 

QUIte SImply, a general partnershIp IS not entItled to an Infrastructure tax credIt 

that IS expressly lImIted to corporatIOns SectIOn 12-6-3420 unambIguously states 

(A) A corporatIOn may claIm a credIt for the constructIOn 
or Improvement of an Infrastructure project agaInst taxes 
due under SectIon 12-6-530 or SectIOn 12-11-20 for 

(1) expenses paid or accrued by the taxpayer, 
(2) contnbutIOns made to a governmental entIty, or 
(3) contnbutIons made to a qualIfied pnvate entIty In the 

case of water or sewer lInes and theIr related faCIlItIes 
In areas served by a pnvate water and sewer 
company 

(EmphaSIS added) The Department's clearly founded apphcatIOn of thIS prOVISIOn IS that 

It extends only to expenses Incurred by corporatIOns, not general partnershIps ThIS 

InterpretatIOn IS fundamentally grounded In the plam wordIng of the statutory language 

and the doctnne of ejusdem generzs Under that doctnne, the meamng of general words 

(In thIS case, taxpayer) may be restncted by words of speCIficatIon whIch precede them 

(corporatIOn) on the theory that, had the LegIslature Intended the general words be used 

In theIr unrestncted sense, there would have been no mentIon or-the partIcular class 

State v Four VIdeo Slot MachInes, 317 S C 397,400,453 S E 2d 896,898 (1995) (CItIng 

State v Patterson, 261 S C 362,200 S E 2d 68 (1973)) 
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The Appellant has attempted to claIm thIS credIt by assertIng that the general 

partnershIp IS a "taxpayer," as defined by the language In the defimtIOnal sectIOn of 

Chapter 6, pursuant to S C Code Ann § 12-6-30(1) (2000) (Appellant's ImtIal Br 14) 

ThIS sectIOn enumerates the types of entItIes taxed under TItle 12 The Appellant argues 

that SInce ItS dIsregarded Subsidianes (for tax purposes) are corporatIons that have 

IndIrectly accrued expenses to create or Improve Infrastructure as members of the general 

partnershIp, It somehow qualIfies for the Infrastructure tax credIt In § 12-6-3420(A)(1) 

Id ThIS InterpretatIOn IS unfounded and falls to place the taxpayer squarely WIthIn the 

terms of the statute, as It conflates the entIty that IS claImIng the credIt WIth the 

unqualIfied entIty that generated It 

As noted above, when § 12-6-3420(A)(1) IS read In ItS entIrety, It IS clear that "the 

taxpayer" In subsectIOn (A)(l) IS lImIted to the "corporatIOn" attemptIng to claIm the 

credIt agaInst taxes due In subsectIOn (A) (EmphaSIS added) "The word 'the' IS a word 

of lImItatIOn - a word used before nouns, WIth a specIfYIng or particulanzIng effect, [as] 

opposed to the Indefimte or generalIZIng force of 'a' or 'an '" People v Enlow, 135 Colo 

249, 262-63, 310 P 2d 539, 546 (1957) (CItIng Umted States v Hudson, 65 F 68 (W D 

Ark 1894)) If the LegIslature had Intended the term "taxpayer" In subsectIOn (A)(l) to 

mean all entItIes defined under § 12-6-30(1), It would have used the Indefimte artIcle "a" 

The use of the defimte artIcle "the" IS a clear and unambIguous chOIce of language to 

relate back to the specIfic corporate lImItatIOn contaIned m the first lIne of the credIt 

statute CreatIvely, the Appellant argues that because the corporate partners contnbuted 

to the general partnershIp's actIVItIes In South CarolIna, there IS no conflIct WIth allOWIng 

the corporate parent company from claImIng thIS credIt However, as WIll be dIscussed In 
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greater detaIl In relatIOn to the pass-through statute, such maneuvenng dIsregards the 

essential law surroundIng busIness assocIatIOns, chOice of entity, and baSIC partnershIp 

tax treatment Because a partnershIp dIrectly Incurred these expenses, (not the taxpayer 

attemptIng to claIm It) no credIt was ever earned In the first place, and the partners have 

no legal nght to claIm It here 

Moreover, If taxpayer was mtended to be read WIthout lImItatIOn, as the Appellant 

belIeves, two separate absurdIties become apparent FIrst, subsectIOns (A)(2) and (A)(3) 

remaIn deVOid of a reference to any type of entity, leavIng a relatIOn back to corporatIOn 

as the only proper conclUSIOn To argue that expendItures under those two subsections 

should be made by corporatIOns only, but the qualIfyIng expenses under subsection 

(A)(1) opens the Infrastructure credIt to all forms of taxpayers IS patently IllogIcal 

Second, the defimtIOnal sectIOn mvoked by the Appellant for the term "taxpayer" 

Includes COpIOUS entities that have no applIcatIOn here Indeed, the ALl properly 

determIned that the defimtIOnal statute's verSIOn of taxpayer was not meant to be applIed 

These entities Include mdividuals, trusts, estates, 
partnershIps, aSSOCIatIOns, compames, corporations, "or any 
other entity subject to the tax Imposed by thIS chapter or 
reqUIred to file a return" SectIOn 12-6-30(1) However, In 
order for thIS Court to apply the defimtIOn of § 12-6-30(1) 
to the Infrastructure credIt's mclusIOn of the word 
"taxpayer," each of the entities enumerated thereIn must be 
a feaSIble substitutIOn 2 

2 InsertIng "IndIVIdual" or "trust" for the word taxpayer, for 
example, presents an unworkable dISjUnction between 
subsectIOn (A) and (A)(1) 

(R, P 35) The Appellant InSIStS that the Court should Interpret taxpayer broadly, as 

defined by the defimtIOnal sectIOn of TItle 12, but then refutes the ALJ's conclUSIOn 
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above by arguIng that the other enumerated entItIes are merely superfluous and could not 

Invoke the credIt statute In the first place (Appellant's ImtIal Br 19) Not surpnsIngly, 

thIS lOgIC mIrrors the fundamental baSIS for the Department's InterpretatIOn, Insofar as the 

plaIn language of the statute SImply does not afford non-corporate entItIes the opportumty 

to generate the Infrastructure credIt The Appellant does not want the full range of 

"taxpayer" to be Inserted, but rather, "corporatIOns and partnershIps," and there IS no 

legal baSIS to do so ThIS flIes In the face of well settled junsprudence concernIng 

statutory constructIon Courts wIll reject a statutory InterpretatIOn whIch would lead to a 

result so plaInly absurd that It could not have been Intended by the LegIslature or would 

defeat the plaIn legislatIve IntentIOn State v Sweat, 386 S C 339, 351, 688 S E 2d 569, 

575 (2010) (CItIng Umsun Ins Co v SchmIdt, 339 S C 362, 368, 529 S E 2d 280, 283 

(2000)) If "the taxpayer" In subsectIOn (A)(l) IS Interpreted as the broad defimtIOn 

found In § 12-6-30, It produces a large amount of InapplIcable and unworkable 

dISjUnctIons ThIS IS Improper, as our Supreme Court has clearly held, "[a] statute should 

be so construed that no word, clause, sentence, provlSlon or part shall be rendered 

surplusage, or superfluous" Id (CItIng In re Decker, 322 S C 215,219,471 S E 2d 462, 

463 (1995) (CItatIOn omItted)) 

Furthermore, § 12-6-3420(0), (H), and (I), all make references that leave no 

doubt that § 12-6-3420 refers only to corporatIOns when read as a whole In context, VIZ 

(0) If a road qualIfYIng for the credIt IS subsequently 
removed from the state hIghway or publIc road system, the 
amount of the credIt allowed for the constructIOn of the 
road must be added to any corporate Income tax due from 
the taxpayer In the first taxable year follOWIng the removal 
of the road from publIc use The department may 

10 



Implement the provlSlons of thIS subsectIOn by rules or 
regulatIon 
(H) A corporatIOn whIch files or IS reqUIred to file a 
consohdated return IS entItled to the mcome tax credIt 
allowed by thIS sectIon on a consohdated baSIS The tax 
credIt may be determmed on a consohdated baSIS regardless 
of whether or not the corporatIon entItled to the credIt 
contnbuted to the tax hablhty of the consohdated group 

(I) The merger, consohdatIon, or reorgamzatIOn of a 
corporatIOn where tax attnbutes survIve does not create 
new ehglblhty m a succeedmg corporatIOn but unused 
credIts may be transferred and contmued by the succeedmg 
corporatIOn In addItIon, a corporatIon may aSSIgn ItS 
nghts to ItS unused credIt to another corporatIon If It 
transfers all, or substantIally all, of the assets of the 
corporatIOn or all, or substantIally all, of the assets of a 
trade or busmess or operatmg dIvISIOn of a corporatIOn to 
another corporatIOn 

(EmphasIs added) Thus, the hmitatIon found m subsectIOn (A) mandates that a 

corporatIOn must be the entIty whIch mcurs the expenses that generate the tax credIt 

Because the expenses III questIOn were dIrectly mcurred by a general partnershIp (an 

unquahfied entIty that falls to generate thIS credIt), the corporate partner cannot then 

place the proverbIal "cart before the horse" and claIm the credIt based upon ItS mduect 

mvolvement m the partnershIp's busmess actIvIty 

B The Appellant's Arguments Concermng EconomIc IncentIves Are 
WIthout Ment 

In defense of ItS tenuous pOSItIon of readmg the credIt statute dIsJunctIvely, the 

Appellant presents a number of tangentIal arguments ThIs ventable smoke screen IS 

presented to draw attentIOn away from the sImple and central flaw of ItS case - the fact 

that a general partnershIp cannot earn a corporate credIt, and therefore, cannot pass It on 

to ItS partners as part of ItS dlstnbutIve shares 
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The Appellant pamts a vIbrant pIcture of the purpose of thIS credIt, econOIlllC 

development mcentIves, and then argues that the Department's apphcatIOn controverts 

what the LegIslature mtended to encourage (Appellant's ImtIal Br 8-14) As the ALC 

properly determmed, however, 

WhIle I agree that thIS IS mdeed an economIc mcentIve 
statute, I am not persuaded that applymg the unambIguous 
corporate hmitatIon Included m subsectIOn (A) defeats the 
encouragement of such Investments Evaluatmg the 
efficacy or vahdlty of the LegIslature's prerogatIve to hmlt 
such mcentIves to a partIcular type of busmess entIty rests 
not wIth thIS Court, and the pohcy declSlons to encourage 
corporate actIvIty need not be exammed here 

(R ,p 10) The Department's apphcatIOn of the Infrastructure credIt does not undermme 

the encouragement of mvestments In thIS State by the entItIes that properly quahfy for It 

m the first place, as proscnbed by the plam language of the statute The Appellant, as a 

sophIstIcated legal entIty, chose to operate m thIS State as a partnershIp, and that cntIcal 

declSlon carnes sIgmficant benefits and some possIble dIsadvantages To be certam, 

access to corporate tax credIts IS undemably one of those dIsadvantages for a partnershIp 

C The Appellant's Arguments Relatmg To The LIcense Tax CredIt 
Pursuant To S C Code Ann § 12-20-105 (Supp 2010) Are WIthout 
Ment 

The Appellant attempts to expand the scope of the mfrastructure credIt's language 

by cross-referencmg another credIt statute for hcense taxes, § 12-20-105, wIth § 12-6-

3420 (Appellant's ImtIal Br 14) Appellant mIstakenly states that subsectIOn (F) of § 

12-6-3420 mcludes electncal cooperatIves as a "quahfied pnvate entIty" that may claIm 

the mfrastructure credIt Id WIth a mere cursory readmg of the statute, however, one 

should easIly dIscern that thIS contentIon IS sImply mcorrect SubsectIOns (A)(3) and 
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(C)(1)(c) outlIne the fact that water and sewer hnes deeded to a "qualIfied pnvate entIty" 

that mamtam the mfrastructure are acceptable "proJects" that are ehgible for the credIt It 

does not mclude quahfied pnvate non-corporate entItIes as possIble clmmants 

SubsectIOn (C)(2) then defines a "quahfied pnvate entIty" as properly hcensed utIhtIes to 

WhICh such a project IS deeded, and no mentIOn of an electnc cooperatIve IS mcluded In 

fact, there IS no mentIOn of any mfrastructure related to electncity m any portIOn of the 

mfrastructure credIt statute Furthermore, Form SC SCH TC 6, WhICh corporate 

taxpayers must fill out and attach to theIr mcome tax return to clmm thIS credIt, also 

further Illummates that thIS credIt IS only for water hnes, sewer hnes, and roads (R, P 

405) 

WhIle the Appellant IS correct that the hcense tax credIt found m § 12-20-105 

mcludes utIhty compames and electnc cooperatIVes, as well as a cross reference to the 

mfrastructure credIt to prevent double dIppmg, the mclusIOn of both those entItIes m an 

annotated reference note was hkely an oversIght by the Code CommISSIOner and has no 

bmdmg legIslatIve value Both entItIes pay hcense taxes, but only corporate utIhty 

compames would quahfy for the mfrastructure credIt One duty of the Code 

CommISSIOner IS to "[ c ]ompIle the pubhc statutes of the State" S C Code Ann § 2-13-

60(1) (1986) Part of thIS duty mcludes prepanng mdices to the statutes, notmg court 

deCISIOns under appropnate statutory sectIOns, and addmg references to new acts and 

Jomt resolutIOns § 2-13-60(2), (3), and (6) The Code COnllTI1SSIOner IS only authonzed 

to "[ c ]orrect typographIcal and clencal errors" State v Huntley, 349 SCI, 4, 562 

S E 2d 472, 473 (2002) (cItmg § 2-13-60(10)) He IS not authonzed to expand, delete, or 

alter statutes Id WhIle utIlIty compames are typIcally mcorporated entItIes, and fit 
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wIthIn the limitatlOn of subsectlOn (A)(1), electnc cooperatives are not eligIble to claIm 
) 

the Infrastructure credIt, and such an assertlOn to expand the corporate limitatlOn of § 12-

6-3420 IS completely unfounded As such, thIS argument IS mentless and also has no 

beanng upon a partnershIp's InabIlity to earn a corporate tax credIt 

II THE ALe WAS CORRECT IN DETERMINING THAT THE 
APPELLANT'S PARTNERSHIP SUBSIDIARY DID NOT QUALIFY FOR 
THE INFRASTRUCTURE CREDIT PURSUANT TO THE PASS­
THROUGH PROVISIONS OF S C CODE ANN § 12-6-3310 (SUPP 2010) 

A The Pass-Through PrOVIsIons Of § 12-6-3310 Are Not Triggered By 
The PartnershIp's ExpendItures 

One exceptlOn to the general rule, whIch would allow an avenue for IndIrect 

expendItures to create access to tax credIts, IS contaIned wIthIn § 12-6-3310(B)(I) The 

pass-through proVIslOns of that sectlOn state that "[u]nless speCIfically prohIbited, an'S' 

corporation, limIted liabIlity company taxed as a partnershIp, or partnershIp that 

qualIfies for a credit pursuant to thIS artIcle may pass through the credIt earned to each 

shareholder of the'S' corporatlOn, member of the limIted liabIlity company, or partner of 

the partnershIp" (emphasIs added) To that extent, a tax credIt may only be passed 

through to IndIVIdual partners after the partnershIp Itself qualIfies for the tax credIt 

SectlOn 12-6-3310 does not create unfettered access to tax credIts for pass-through 

entities As noted above, the tax credIt the Appellant IS seekIng to pass through ItS 

partnershIp IS exclUSIvely limIted to corporations by the General Assembly, as § 12-6-

3420 plaInly states that only a "corporatlOn may claim [the credIt] agaInst taxes due 

under SectlOn 12-6-530 " The Intent of the LegIslature to limIt the eligibIlity for thIS 

credIt solely to corporations IS unambIguous and clear from the plaIn language ThIS 

applicatlOn of § 12-6-3420 IS further supported by the LegIslature's reference to S C 
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Code Ann § 12-6-530 (2000), whIch IS South CarolIna's corporate mcome tax statute 

Dunng oral arguments at the ALC, counsel for Respondent presented several examples of 

tax credIts2 that mcorporated express language for the applIcabIlIty of the pass-through 

proVISIOns of § 12-6-3310 (R, P 276, lme 23 - p 277, lme 19) No such language IS 

present wIthm the language of the credIt at Issue, nor IS there ever a reference to any 

specIfic entItIes other than corporatIons It IS Important to note, that the mfrastructure 

credIt was amended after the enactment of the pass-through statute, and no language 

referencmg pass-through entItIes was mcluded 

The Appellant contends that the use of the word "clatm" m § 12-6-3420(A) 

should be read as separate from the act of generatmg the credIt, and therefore, any 

corporate member of the Centex Homes partnershIp that mdIrectly mcurred some of the 

mfrastructure expenses should be able to clatm the credIt ThIs argument IS also wIthout 

ment Tax credIts are conferred by legIslatIve grace and are not aSSIgnable m the absence 

of eIther explIcIt contractual or statutory language DatmlerChrysler ServIces N Am, 

LLC v Anz Dep't of Revenue, 210 Anz 297,304,110 P 3d 1031,1038 (Ct App 2005) 

(quotmg DatmlerChrysler ServIces N Am, LLC v State Tax Assessor, 817 A 2d 862, 

866 (Me 2003)) Income tax IS generally assessed on a smgle taxpayer, and 

concurrently, tax credIts and refunds are generally conferred upon the taxpayer that 

ongmally generated the credIt Absent a statutory provlSlon statmg otherwIse, the 

general rule IS that tax benefits may only be clatmed by the taxpayer that generated that 

2See, S C Code Ann §§ 12-6-3340 - Renewable Energy CredIt, 12-6-3370 -
Water Control Structure CredIt, 12-6-3560 - MotIon PIcture and AdvertIsement Company 
CredIt (2000) (The MotIOn PIcture credIt expressly provIdes for corporate partners 
generatmg the credIt through mdIrect expendItures m a general partnershIp) 
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benefit WhIle entertammg, the Appellant's assertIOn that the Department promulgated 

thIS general premIse as a "secret" mteragency rule IS specIOUs at best (Appellant's ImtIal 

Br 24) It logIcally follows that the general rule IS that the entity generatmg the credIt 

must be the entity that claims It, for If It was not, exceptIOns wntten dIrectly mto 

mdividual credIt statutes (1 e, the consolIdated return portIOn of the credIt at Issue m 

subsectIOn (H)) and the pass-through provISIOns of § 12-6-3310 would have been 

completely unnecessary Our LegIslature mcluded the "qualIfied claimant prereqUisIte" 

m the flow-through prOVlSlons of § 12-6-331 O(B)(1), on the basIs of thIS general rule In 

fact, pass-through entities would have access to all credIts wIthout thIS restnctlOn, and It 

essentially mandates that the pass-through entity IS statutonly permItted to stand m the 

shoes of the entities allowed to generate such credIts As stated earlIer, tax credIts are not 

a matter of nght, but legIslative grace, and taxpayers that dId not earn a credIt themselves 

may not claIm It WIthout express legIslative permISSIOn 

It IS upon thIS sound logIcal applIcatIOn of our code that the Department 

mterpreted the mfrastructure credIt to read "the taxpayer" generatmg It as synonymous 

WIth the corporatIOn claImmg It In order for the flow-through provlSlons of § 12-6-3310 

to remam conSIstent WIth the corporate lImItation of § 12-6-3420, the word "claim" must 

be mterpreted as synonymous WIth "generate" And, m order for the doctnne of zn pan 

matena to truly be upheld, the word "qualIfy" must be mterpreted as somethmg much 

more than SImply makmg the qualIfied expendItures, as the Appellant attempts to argue 

(Appellant's ImtIal Br 22) The Appellant pomts out that all three state WItnesses 

admItted that the Department had no polIcy, wntten or otherwIse, regardmg the 

mfrastructure credIt and pass-through entities Id at 24 The msmuatIOns made by thIS 
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observatIOn are easIly cast aSIde, as the Department has never allowed or even been asked 

to allow a non-corporate entIty's claIm for the corporate mfrastructure credIt As such, 

no mternal polIcy or publIcatIon was ever necessary, and certamly would have been a 

waste of taxpayer resources by a state agency The pass-through statute IS sImply not 

tnggered when there IS an express lImItatIon that dIsqualIfies a partnershIp from bemg 

elIgIble for a credIt, such as the corporate lImItatIOn of § 12-6-3420 ConsequentIally, 

because the partnershIp IS not qualIfied to claIm the mfrastructure credIt m the first place, 

none of ItS corporate partners may do so under the pass-through provlSlons of § 12-6-

3310(B)(1) 

The Appellant further argues that South Carolma's adoptIon of the Internal 

Revenue Code provlSlons for partnershIps, specIfically S C Code Ann §§ 12-6-40, 12-6-

50, and 12-6-600 (Supp 2010), dIctates that the tax credIt be treated as If the mdIvIdual 

corporate partners generated credIts dIrectly under a modIfied "aggregate theory,,3 

(Appellant's ImtIal Br 43) ThIS contentIOn IS tenuous at best I R C § 702(b), states m 

relevant part 

The character of any Item of mcome, gam, loss, deductIon, 
or credIt mcluded III a partner's dIstnbutIve share under 
paragraphs (1) through (7) of subsectIOn (a) shall be 
determmed as If such Item were realIzed dIrectly from the 
source from WhICh realIZed by the partnershIp or 

3The Appellant essentIally argues from an eqUIty standpomt that It IS unfaIr to 
deny the corporate partners the tax credIts when they spent over 64 mIllIon dollars on 
mfrastructure and have to pay corporate mcome taxes on theIr dIstnbutIve share from the 
partnershIp However, eqUItable consIderatIons would not serve the Appellant well As a 
sophIstIcated busmess entIty, the ramIficatIOns of choosmg to operate as a partnershIp, 
mcludmg tax ImplIcatIOns, should have been part of that decIsIOn makmg process See 
also Umted States v Brockamp, 519 U S 347,352 (1997) (holdmg that tax law, after all, 
IS not normally charactenzed by case-specIfic exceptIOns reflectmg mdIvIdualIzed 
eqUItIes) 
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mcurred m the same manner as mcurred by the 
partnershIp 

(EmphaSIS added) 

The Appellant's assertIOn that I R C § 702(b) allows the mdlvldua1 partners to 

realIze all the general gams, losses, deductions, and credIts that the partnershIp realIzed IS 

absolutely correct ThIS does not, however, gIVe the mdivIdua1 partners the abIlIty to 

extend the reach that the partnershIp has m regards to ItS elIgIbIlIty for tax credIts wIth 

specIfic lImItatIOns "It IS well settled that [Internal Revenue Code] § 702(b) reflects a 

'condUit' approach whereby the character of an Item of mcome, gam, loss, deductIOn, or 

credIt IS determmed at the entity or partnershIp level before the Item IS passed 

through to the partners" Rath v Comm'r, 101 T C 196,203 (1993) (emphaSIS added) 

Therefore, m order for any sort of pass through to take place, the ImtIa1 entIty through 

whIch the credIt IS bemg transferred must have been elIgIble m the first place Here, the 

partnershIp IS SImply not entitled to the mfrastructure credIt, and m that regard, It has 

nothmg to pass through to ItS partners 

B The Appellant's Arguments Concernmg In Pan Matena Are Without 
Ment 

The Appellant asserts that the word "qualIfy" wlthm the pass-through prOVISIOns 

pertammg to partnershIps m § 12-6-3310 should be mterpreted to merely mean "make the 

qualIfymg expendItures" (Appellant's ImtIa1 Br 22) ThIS argument IS predIcated upon 

the SImple fact that partnershIps have no mcome tax lIabIlIty, and ostenSIbly would never 

use a credIt, m the most baSIC sense of the word However, partnershIps are reqUired to 

file mformatIOnal returns that mc1ude the dlstnbutIve shares of mcome, losses, 

deductIOns and credIts to each partner, and therefore thIS depIction of partnershIps as 
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ethereal entItIes that have no legal purpose or ramIficatIOns m the realm of taxatIOn IS 

erroneous PartnershIps do, m fact, claim credIts It IS only the method of claImmg that 

dIffers from other taxpayers To Illustrate, there are many examples of credIts (See supra 

note 3) that contam express mstructIOns for pass-through entItIes seekmg to claim those 

credIts, mcludmg how to allocate the credIt among partners after It IS claimed WhIle a 

partnershIp claImmg an allocable credIt does not offset an aggregate tax lIabIlIty for the 

group, It can qualIfy for and pass through credIts - and thIs IS the method by WhICh 

partnershIps "use" credIts The credIt must first be accessIble to a partnershIp, however, 

and the mere makmg of expendItures that mIrror the type expenses a corporatIOn must 

mcur to claim It does not expand the scope of the credIt's possIble claimants whIch 

"qualIfy" 

The fundamental fallacy m the Appellant's lOgIC appears withm the first three 

words of the pass-through statute, whIch states "[ u ]nless specIfically prohIbIted " 

The express corporate lImItation of § 12-6-3420(A) IS, m fact, a qUIte speCIfic 

prohIbItion ThIS dIrect statutory mandate firmly undercuts the partnershIp'S abIlIty to 

ever qualIfy for the credIt, and therefore, the credIt cannot be claimed and passed through 

to the partners The mfrastructure credIt mcludes no language that mdicates pass-through 

entities could qualIfy, nor does It begm WIth the more common phrase "[ a] taxpayer 

may claim" The use of that mdefimte artIcle, WhIch would broaden the range of pOSSIble 

claimants, IS used m every other credIt statute that does proVIde for pass-through 

entities Such IS not the case for § 12-6-3420 

The doctnne of In pan matena IS not dIsturbed by the Department's applIcation 

of the mfrastructure credIt statute There remams a harmomous result between the pass-
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through prOVISIOns of § 12-6-3310 and the, mfrastructure statute Because the corporate 

lImItatIOn of the credIt IS clear and unambIguous, the partnershIp m thIS case IS not 

consIdered a "qualIfymg" entIty and therefore the pass-through statute IS sImply not 

tnggered 

C The Appellant's InterpretatIOn Of The ApplIcable Case Law Is 
Incorrect 

The Appellant erroneously states that the ALC relIed pnmanly upon Bell AtlantIc 

Nynex MobIle, Inc V Comm'r of Revenue ServIces, 273 Conn 240, 869 A 2d 611 

(2005) to make ItS decIsIOn (Appellant's ImtIal Br 25) WhIle the ALC clearly relIed 

upon the plam language of § 12-6-3420, the Court dId entertam the mstructIVe holdmgs 

of three Important cases from other states In the first, Bell AtlantIc, the Supreme Court 

of ConnectIcut addressed the applIcabIhty of a credIt prOVIsIOn by whIch corporate 

partners of a partnershIp attempted to claIm a tax credIt under C GSA § 12-217t for 

payment of personal property taxes on electromc data processmg eqUIpment The 

language m § 12-217t, sImIlar to the mfrastructure credIt at Issue here, proVIded a 

property tax credIt for "taxpayers" In ItS analysIs of the controllIng statute, the Court 

observed "[a]s the payer of the property tax on the electromc data eqUIpment, [the 

partnershIp] qualIfies as a 'taxpayer' as that term IS generally understood ThIS general 

understandmg of the meamng of 'taxpayer' does not control the term's usage m § 12-

217t, however, because § 12-213 contams the statutory defimtIOn of the term" Id at 

256,869 A 2d at 621 C GSA § 12-213(a)(I) defines "taxpayer" to mean 

[A ]ny corporatIOn, foreIgn mumcIpal electnc utIlIty, as 
defined m sectIOn 12-59, electnc dIstnbutIOn company, as 
defined m sectIon 16-1, electnc supplIer, as defined m 
sectIOn 16-1, generatIOn entIty or affilIate, as defined m 
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sectIon 16-1, JOInt stock company or aSSOCIatIOn or any 
fiducIary thereof and any dIssolved corporatIOn whIch 
contInues to conduct busIness but does not Include a 
paSSIve Investment company or mUnIcIpal utIhty, as 
defined In sectIOn 12-265[ ] 

Because "partnershIp" was absent from the entItIes quahfYIng as taxpayers, the 

partnershIp was precluded from claimIng a credIt under § 12-217t Id Therefore, the 

court concluded that "[the partnershIp] has not used and, Indeed cannot use the tax credIt 

agaInst taxes paid under eIther the corporatIon busIness tax or other chapters speCIfied In 

§ 12-217t as reqUIred by the statute because, as a partnershIp, It has no Income tax 

habilIty under those chapters" .Ml at 257, 869 A 2d at 621 

The Appellant has attempted to dIscount thIS deCISIOn's apphcabIhty based upon 

the presence of a hmitIng definItIOn of taxpayer In the ConnectIcut statute (Appellant's 

InItIal Br 25) However, It IS qUIte clear that the plaIn language of our Infrastructure 

credIt also contaInS a speCIfic lImItatIOn for corporatIOns, and as such the analogous 

nature of these two credIt statutes should be qUIte apparent Just hke the partnershIp In 

Bell AtlantIC, the Centex Homes partnershIp IS SImply not ehgtble to claim a corporate 

credIt 

After the plaIn language argument faIled, remaInIng undaunted the partnershIp In 

Bell AtlantIc then asserted that the corporate partners were entItled to claim the credIt 

under a condUIt approach exactly as the Appellant argues here .Ml at 261, 869 A 2d at 

624 The Court agaIn dIsallowed the credIt, statIng 

EstabhshIng that corporatIOn bUSIness tax attnbutes pass 
through the partnershIp to the partners WIth the same 
character that they had at the partnershIp level does not 
suffice to estabhsh that [the partnershIp's] payment of the 
mUnICIpal property tax resulted In a credIt that can be 
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attnbuted to the partners Under the condUIt approach, 'the 
character of [the tax attnbute] IS detennmed at the entIty 
or partnershIp level before the Item IS passed through to 
the partners' In the present case, [the partnershIp's] 
payment of the mumclpal property tax was Just that, a 
payment, not a tax credIt Not every actIOn taken by the 
partnershIp passes through to the partners as If they 
perfonned the act SectIOn 702(b) of the Internal Revenue 
Code provIdes that '[t]he character of any Item of mcome, 
gam, loss, deductIOn, or credIt mcluded m a partner's 
dlstnbutIve share shall be detennmed as If such Item 
were realIzed dIrectly from the source from WhICh realIzed 
by the partnershIp, or mcurred m the same manner as 
mcurred by the partnershIp' ThIS provIsIOn does pass 
credIts through a partnershIp to ItS partners It does not, 
however, create credIts [The partnership's} payment 
of the mUnicipal property tax did not result m a tax credit 
because, under the Connecticut tax statute, It cannot be 
satd that [the partnership} was plamly and 
unambiguously eltglble to receive such a credit. 

~ at 264-65, 869 A 2d at 625-26 (mternal CItatIOns omItted) (emphasIs added) 

Fmally, the corporate partners of the partnershIp asserted that an unjust result 

would occur If the Court dIsallowed the tax credIt, nearly IdentIcal to claims of the 

taxpayer here The Court addressed thIS argument and declared 

Fmally, the plamtIffs argue that an mterpretatIOn of § 12-
217(t) that does not pennlt the partners to use the tax credIt 
leads to an absurd result because It demes two corporatIOns 
actmg through a partnershIp a benefit that each party could 
obtam If It acted on ItS own All partIes agree that, had the 
plamtIffs operated as thIrteen separate corporatIOns, mstead 
of through a partnershIp, and had those corporatIOns 
collectIvely paid the same taxes on the same eqUIpment, 
each corporatIOn would fall wlthm the defimtIOn of 
"taxpayer" and would be able to use the assocIated tax 
credIt to offset ItS tax habilIty under the corporatIOn 
bus mess tax, as the plamtIffs seek to do m the present case 
The plamtIffs, however, chose to operate through a 
partnershIp, not as separate corporatIons SophIstIcated 
busmess entitles recogmze selectIOn of a busmess form 
as a critIcal decIsIon that carries WIth It certam legal 
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consequences, mciudmg tax ImplIcatIOns The 
legIslature's declSlon to grant a tax credIt to certaIn busIness 
forms whIle denymg It to others does not constItute an 
absurd result The faIrness of such deCISIOns remaInS WIthIn 
the prerogatIve of the legIslature, not of thIS court 

Id at 265, 869 A 2d at 626 (emphasIs added) 

Here, the Appellant chose the form of ItS busIness orgamzatIOn Such a chOIce 

carnes WIth It the exact ImplIcatIOns as descnbed by the Supreme Court of ConnectIcut, 

and the Appellant must accept the benefits and costs of ItS declSlon to orgamze In such a 

fashIOn 

The second case to WhICh the ALC lent credence was from the Court of Appeals 

of WISCOnSIn, WhIch came to an IdentIcal conclusIOn regardIng corporate tax credIt 

elIgIbIlIty for partnershIps who sought to claIm " a tax reductIOn credIt pursuant to 

sec 71 043(2), Stats, based on ItS dIstnbutIve share of the sales and use taxes paId by 

[the general partnershIps]" L & W ConstructIOn Co v WISC Dep't of Revenue, 149 

WIS 2d 684, 687, 439 N W 2d 619, 620 (Ct App 1989) The relevant portIOn of that 

statute stated 

(2) The tax Imposed upon or measured by corporatIOn net 
Income may be reduced by an amount equal to the sales 
and use tax under ch 77 paId by the corporatIOn In such 
taxable year on fuel and electncIty consumed In 
manufactunng tangIble personal property In thIS state 

ML Upon consIderatIon of the statute, the Court stated that If " a dIfferent enttty 

owned by the corporatIOn actually pays the sales and use taxes, there IS no statutory 

prOVISIon for a tax credIt to the corporatIon" Id at 689,439 N W 2d at 621 The Court 

construed the tax credIt stnctly agamst the taxpayer and found that "[b ]ecause L & W dId 

not dIrectly pay the partnershIps' costs of fuel and electncIty, nor the resultant sales and 
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use tax, It ha[ d] not met the burden of showmg that It [was] clearly withm the tenns of 

the credIt statute" and therefore was" not entItled to the sec 71 043(2), Stats , mcome 

tax reductIOn for the sales and use tax paId by the partnershIps" Id at 691,439 N W 2d 

at 621 

The Appellant's only dIstmgUIshmg charactenstIc of thIS holdmg IS that the 

statute m L&W states "expenses paId by the corporatIOn" as opposed to "paId by the 

taxpayer" whIch IS found m our mfrastructure credIt (Appellant's ImtIal Br 26) ThIS 

dIfference m wordmg IS entIrely Irrelevant to the applIcabIlIty of the lOgIC m that case It 

IS undIsputed that the plam language of our mfrastructure credIt clearly lImIts the credIt to 

corporate claImants and ItS applIcabIlIty to corporate taxes WIth thIS lImItatIOn m place, 

the specIfic phrase "the taxpayer" has no other possIble meanmg other than the 

corporatIOn that pays those corporate taxes Centex Homes, the Appellant's partnershIp 

whIch mcurred the mfrastructure expenses IS sImply not "the taxpayer" that the credIt 

statute specIfically mandates to mcur the expendItures 

Fmally, the Appellant attempts to argue that the Rath deCISIOn supports ItS 

pOSItIon, whIch the ALC relIed upon m holdmg for the Department (Appellant's ImtIal 

Br 28) However, the Appellant's lOgIC presented to reach thIS conclUSIOn IS flawed 

The holdmg m Rath IS Important to thIS case, not because the deductIOn statute at Issue m 

that case was akm to our mfrastructure credIt (It was not), but rather because m applymg 

I R C §§ 1366(a) and 702(b) the Rath court echoed the Department's pOSItIon here - that 

the character of every Item of mcome, loss, deductIon or credIt retams ItS character before 

a pass-through to ItS partners ThIS holdmg dIrectly contradIcts the Appellant's claIms 

that a partnershIp should be treated as an amorphous non-entIty when It comes to tax 
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credIts In Rath, despIte the fact that the ImtIal entIty was precluded from claImmg the 

ordmary loss deductIon, the shareholders of the S corporatIOn argued that they were 

entItled to report the loss on the sale of the stock on theIr federal mcome tax returns 

pursuant to a flow-through prOVISIOn m I R C § 1366(b), whIch states m pertment part 

(b) Character Passed Thru The character of any Item 
mcluded m a shareholder's pro rata share under paragraph 
(1) of subsectIOn (a) shall be determmed as If such Item 
were reahzed dIrectly from the source from whIch reahzed 
by the corporatIOn, or mcurred m the same manner as 
mcurred by the corporatIon 

The Rath court found that the shareholders' rehance on the flow-through proVIsIOn was 

mIsplaced, and apphed the condUIt approach used m I R C § 702(b) to find that although 

the "PetItIOners read sectIon 1366(b) as reqUITIng an S corporatIOn shareholder to step 

mto the shoes of the corporatIOn for purposes of determmmg the character of a loss 

mcurred on a sale of sectIOn 1244 stock sectIon 1366(a) and (b) reqUIres the character 

of the loss to be determmed from the vIewpomt of the S corporatIOn rather than from the 

VIewpomt of ItS mdIVIdual shareholders" ML at 204 The claImed loss was therefore 

demed Applymg thIS holdmg to our case, before the mfrastructure credIt can be 

"mcurred m the same manner as" the partnershIp, the partnershIp must be deemed 

ehgIble to mcur the credIt m the first place Such IS not the case here, and therefore the 

Rath deCISIOn IS certamly useful when consIdenng the Appellant's unfounded attempts to 

mvoke the pass-through prOVISIOns of § 12-6-3310 

Although these three deCISIOns are not bmdmg on South Carohna Junsprudence, 

they are hIghly mstructIve and support the Respondent's pOSItIon that a flow through of 

the mfrastructure tax credIt may take place only when the ImtIal entIty IS quahfied to 
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claim It In the first place SImply put, Centex Homes does not qualIfy for the corporate 

tax credIts because It IS a general partnershIp Because Centex Homes IS not elIgIble for 

the Infrastructure tax credIts, It cannot pass through these credIts to ItS IndIVIdual 

corporate partners 

To counter the lOgIC found In these holdIngs, the Appellant first presents a New 

York Department of TaxatIOn AdVISOry OpInIOn and a case from the Appellate Court of 

IllInOIS (Appellant's ImtIal Br 29) The AdVISOry OpInIOn can be SWIftly dealt WIth, as 

the credIt at Issue In that case had no lImItatIon and read "a taxpayer IS allowed a credIt" 

See New York Tax Law § 210 12(a) ThIS broadly accessIble credIt was properly 

determIned to allow a pass-through entIty to qualIfy and then pass It on to ItS partners 

WIthIn the constraInts of I R C § 702(b) Unfortunately, such SweepIng language IS not 

found In South CarolIna's Infrastructure credIt, and as noted above, the express corporate 

lImItatIOn bars a partnershIp from earnIng It and therefore no pass through can occur 

The second authonty the Appellant presents IS Bordon ChemIcals and PlastIcs, LP 

V Zehender, 312 III App 3d 35,726 N E 2d 73 (2000), In whIch the FIrst DIstnct of the 

IllInOIS Appellate Court determIned that a partnershIp was allowed to pass through an 

Investment credIt to ItS partners The Issue at bar In that case was as follows 

As In effect dunng the tax years In Issue, sectIOn 201(e) dId 
not exphcItly proVIde whether pass through of the 
Investment credIt from partnershIps to partners was allowed 
or dIsallowed, nor dId the statute expressly prohIbIt pass 
through The statute was SIlent In 1997, the statute was 
amended to explICItly allow the credIt to pass through to a 
partner Thus, the threshold Issue IS whether the 
amendment applIes to the Instant case 

~, 312 III App 3d at 46, 726 N E 2d at 82 The IllInOIS Appellate Court, III considenng 

whether the amendment allOWIng the pass-through was dIspOSItIve, determIned that 
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the better approach IS the 'vested nghts' approach, m 
whIch a court does not engage m the exammatIon of 
legIslative mtent, but mstead apphes the general rule that a 
court should apply the law as It eXIsts at the tIme of the 
appeal, unless domg so would mterfere wIth a vested nght 

ML, 312 III App 3d at 47, 726 N E 2d at 83 Once It was concluded that no vested nghts 

would be trampled by employmg the amended verSlOn of the credIt, It was determmed 

proper to allow the pass through to take place 

ThIS case falls to support the Appellant's posItion on two fundamental grounds 

FIrst and foremost, there IS absolutely no mention of pass-through options wlthm the 

language of § 12-6-3420 Second, the mfrastructure credIt was amended m 2006, well 

after the passage of the pass-through provlslOn of § 12-6-3310, and the LegIslature dId 

not add any language to mdlcate that pass-through entities have access to It Unhke the 

credIt m Bordon, our mfrastructure credIt has been around smce 1988, amended, 

recodIfied, and never been altered to mclude language to support the Appellant's 

mterpretatIon As noted above, many of our credIts have, and the Department would 

POSIt that thIS mdlcates the lack of any legIslative mtent to allow It See supra note 3 

The Appellant then resubmIts two South Carohna cases that the ALC properly 

determmed supported the Department's posItion The first, EllIS v S C Tax 

CommlsslOn, 280 S C 65, 309 S E 2d 761 (1983), dealt wIth the dIsallowance of 

mdlvldual mcome deductlOns for expenses mcurred on out-of-state real estate by a 

partnershIp the mdlvlduals had mvested m The Appellant argues vIgorously that EllIS 

supports ItS posItion for a complete dIsregard of the partnershIp entity and for each 

mdlvldual partner to reahze every Item of mcome, loss, deductlOn, and credIt as If actmg 

mdependently (Appellant's ImtIal Br 33-34) ThIS IS sImply not correct It IS Important 
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to first note that the Umted States Supreme Court has weIghed m on the legal recogmtIon 

of partnershIps, when It held 

Thus, whIle the partnershIp Itself pays no taxes, 26 USC 
§ 701, It must report the mcome It generates and such 
mcome must be calculated m largely the same manner as an 
mdividual computes hIS personal mcome For thIS purpose, 
then, the partnershIp IS regarded as an mdependently 
recogmzable entIty apart from the aggregate of ItS partners 

Umted States v Basye, 410 U S 441,448 (1973) WhIle the aggregate theory IS applIed 

m EllIS, the deductIOns for out-of-state losses agamst m-state mcome were properly 

demed m EllIS by the Court's recogmtIon of the "condUIt theory" approach, whIch sImply 

means that every Item of mcome, loss, credIt, or deductIOn retams Its character before 

bemg passed through to the partners The holdmg m EllIS affirms the Respondent's 

posItIon that the character of the mfrastructure credIt should be retamed before It can be 

passed through to Centex's partners To that extent, the Appellant IS mIstaken m ItS 

applIcatIOn of aggregate theory, as It begs the questIOn on whether or not the partnershIp 

earned the credIt m the first place Upon exammatIOn of the same quotatIOn proffered by 

the Appellant wIth slIghtly dIfferent emphasIs added, It becomes clear that the EllIS Court 

understood that premIse 

The "pass through" rule IS equally applIcable to lImIted 
partnershIps SectIOn 12-7-300 makes no dIstmctIon 
between a general or lImIted partnershIp By reason of the 
"pass through" rule, the character of any Item of mcome, 
gam, loss deduction or credit mcluded m a partner's 
dIstrIbutive share of gams and losses shall be the same 
as If such Item was realIZed dIrectly from the source 
from which realIZed or mcurred by the partnershIp In 
other words, each Item of mcome, gam, loss, deductIOn or 
credIt IS treated as If It were realIzed or mcurred by the 
partner dIrectly from the source wIthout ever havmg passed 
through the partnershIp If thIS were not the case, then 
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partners m real estate or other busmess ventures could not 
take advantage of deprecIatIOn wnte-offs and other 
operatmg expenses or losses 

EllIS, at 68, 309 S E 2d at 762-63 (emphasIs added) The Appellant's argument, as noted 

above, puts the proverbIal cart before the horse m presupposmg that the partnershIp ever 

actually realIzed the corporate mfrastructure credIt Before the partnershIp entIty IS 

dIsregarded and an mdIvIdual partner can realIze a credIt, take a deductIOn, or pay tax on 

mcome that IS part of ItS dIstnbutIve share, the partnershIp must have earned that 

credIt, taken deductible losses, or made taxable gams m the first place The three 

corporate partners of Centex Homes are certamly entItled to theIr dIstnbutIve shares of 

reportable mcome and the deductIOns for losses mcurred through the operatIOn of the 

partnershIp They are not, however, entItled extraordmary reach to tax credIts that were 

sImply not accessIble by a partnershIp before such dIstnbutIve shares were calculated 

The same lOgIC IS easIly applIed to the nearly IdentIcal declSlon of Dalton v S C 

Tax CommIssIOn, 295 S C 174, 367 S E 2d (1988), where the Court agam recognIzed 

that character of every Item of gam, loss, deductIOn and credIt IS retamed before the pass 

through takes place To condense thIS type of tax treatment down to ItS most elementary 

form, the square peg of the corporate mfrastructure credIt cannot be forced through the 

round hole of a partnershIp 

D The Appellant's Argument Concermng LImIted LIabIlIty Compames 
Is WIthout Merit 

The Appellant mIstakenly pomts to the addItIon of sweepmg language regardmg 

LLC's that was added to the pass-through statute m a 2008 amendment found III 

subsectIOn (C) of the current verSIOn, as the basIs for a general partnershIp's claIm for a 

corporate tax credIt (Appellant's ImtIal Br 40) WhIle thIS amendment IS uneqUIvocally 
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mapphcable, It IS Important to note that tills amendment was enacted three years after the 

tax penods at Issue m thIS case, and IS therefore wholly Irrelevant on that baSIS alone In 

the constructIon of statutes, there IS a presumptIon that statutory enactments are to be 

conSIdered prospectIve rather than retroactIve m theIr operatIon unless there IS a speCIfic 

proVISIOn m the enactment or clear legIslatIve mtent to the contrary See S C Dept of 

Revenue v Rosemary Com Machmes, Inc, 339 S C 25,28,528 S E 2d 416,418 (2000) 

(CItIng Hyder v Jones, 271 S C 85,245 S E 2d 123 (1978)) 

Regardless of the temporal mapphcabIhty of thIS amendment to § 12-6-3310, the 

underlymg legal applIcatIOn has no beanng here as well LLC's have been granted a 

WIde berth by the LegIslature m regards to tax credIts, as the amendment found m 

subsectIon (C) reads, "[a] lImIted habIhty company not orgamzed as a busmess entIty 

expressly qualIfied for the credIts allowed pursuant to thIS artIcle nevertheless quahfies 

for such credIts " WhIle LLC's can elect to be taxed as a partnershIp under TItle 12, 

the entIty remams orgamzed as an LLC The argument that the LegIslature's grant of 

access to thIS type of busmess entIty somehow opens the door to credIts for general 

partnershIps IS a complete non sequltur The chOIce of the LegIslature to lImIt credIts for 

speCIfic types of entItIes IS a pohcy questIOn not fit for JudICIal reVIew, and although 

seemmgly arbItrary, such chOIces are sImply outSIde of the purvIew of the Issues 

presented to thIS Court 

III THE ALC DID NOT ERR IN ITS APPLICATION OF THE AGGREGATE 
AND ENTITY THEORIES AND ITS DETERMINATION THAT SUCH 
THEORIES DID NOT CREATE ACCESS TO THE INFRASTRUCTURE 
CREDIT FOR A PARTNERSHIP 
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The Appellant, at all stages of thIS htIgatIOn has attempted to argue that based 

upon the aggregate and entIty theones, the IndIVIdual partners may generate corporate 

credIts based upon IndIrect expendItures made through the general partnershIp As noted 

above In POInt HeadIng II (B) and (C), thIS IS the Incorrect apphcatIOn of these theones, 

and the ALC properly held that the character of the corporate Infrastructure credIt bars a 

partnershIp from generatIng It or dIstnbutIng It as allocable shares to ItS partners WIth 

respect to brevIty, the Respondent reIterates the arguments noted above In regards to 

Appellant's POInt HeadIng II 

IV THE ALC DID NOT ERR IN DETERMINING THAT THE FILING OF A 
CONSOLIDATED RETURN BY THE APPELLANT DID NOT GRANT 
ACCESS TO THE INFRASTRUCTURE CREDIT FOR THE 
PARTNERSHIP 

The Appellant POInts to subsectIOn (H) of § 12-6-3420 as an IndIcatIOn that the 

credIt statute was Intended to be broadly construed for "taxpayers" (Appellant's ImtIal 

Br 48) Paraphrased, thIS provlSlon allows a consohdated group of corporatIons that 

Include one corporatIOn that was entItled to the credIt to use It for the group's 

consohdated lIabIlIty WhIle the Appellant IS correct that ItS consolIdated group IS treated 

as a sIngle taxpayer, It IS Important to note that Centex Homes, as a partnershIp, IS not 

Included on that consolIdated return The partnershIp files ItS own separate return, and as 

the Supreme Court of the Umted States recognIzed, It IS a dIstInguIshable and 

Independent entIty Umted States V Basye, 410 U S at 448 InterestIngly enough, S C 

Code Ann § 12-6-5020(F) (Supp 2010) descnbes the applIcatIOn of tax credIts to a 

consolIdated group wIth an unmIstakable caveat - "[I]f a corporatIOn whIch files or IS 

reqUIred to file a consolIdated return IS entItled to one or more Income tax credIts " 
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(emphaSIS added) The Appellant's behef that smgle taxpayer treatment for a group of 

consohdated corporatIons bypasses the tax treatment of the partnershIp and allows the 

corporate group extraordmary reach m regard to tax credIts IS completely unfounded 

CONCLUSION 

ThIS Court may affirm a lower court's order based on any ground appeanng m the 

record See I'On v Town of Mt Pleasant, 338 S C 406, 420, 526 S E 2d 716, 723 

(2000) Based on the record m thIS case and the foregomg arguments, the Department 

respectfully requests that thIS Court affirm the Order and DeclSlon of the ALC, grantmg 

the Department MotIon for PartIal Summary Judgment and denymg the Appellant's 

refund request 
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