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ARGUMENTS 

I THE ALC ERRED AS A MATTER OF LAW BY CONCLUDING THAT 
THE CORPORATE AFFILIATES OF APPELLANT WERE NOT 
ELIGIBLE TO CLAIM THE INFRASTRUCTURE TAX CREDIT AS 
PARTNERS OF THE CENTEX HOMES PARTNERSHIP 

A The Clear and PlaIn Language of the Statute Allows the Corporate 
AffilIates of Centex to Claim the Infrastructure Tax Credit 

As the South Carolma Supreme Court very recently stated m Grzmsley v SLED, 
_S C _, _ S E 2d_ (Opm No 27085) (2012) 

The cardmal Rule of statutory mterpretatIOn IS to ascertam 
and effectuate the mtent of the legIslature Sloan v 
Hardee, 371 S C 495, 498, 640 S E 2d 457, 459 (2007), 
"As such, a court must abIde by the plam meanmg of the 
words of a statute When mterpretmg the plam meanmg of 
a statute, courts should not resort to subtle or forced 
constructIOn to lImIt or expand the statute's operatIOn" 
State v Jacobs 393 S C 584, 587, 713 S E 2d 621, 622 
(2011) (mternal CItatIOns omItted) But "[w]here the 
statute's language IS plam and unambIguous, and conveys a 
clear and defimte meamng, the rules of statutory 
mterpretatIon are not needed and the court has not nght to 
Impose another meanmg" Hodges v Ramey, 341 S C 79, 
85,533 S E 2d 578,581 (2000) 

Under the plam language of the statute, SectIOn 12-6-3420 ("The Infrastructure 

CredIt Statute") allows a credIt to be claImed on a corporate mcome tax return If 

expenses or contnbutIOns are made on behalf of or to a governmental entIty m bUIldmg or 

Improvmg an mfrastructure project 

Accordmgly, there are two SImple questIOns to be answered before the 

mfrastructure credIt may be clrumed Fust, were mfrastructure expendItures or 

contnbutIOns made for the benefit of South Carohna? Second, was the mfrastructure tax 

credIt claImed agamst the corporate mcome tax? In our case the Appellant CorporatIOn 



claImed the credIt for Infrastructure expenses paId by a general partnershIp whose 

partners were corporatIOns Included m a consolIdated tax return 

PlaIn and sImple, Appellant claImed the credIt m the manner prescnbed by law 

and Incurred approxImately $68 mIllIon of Infrastructure costs (e g, sewer hnes, water 

lInes and roads) for the benefit of the State as prescnbed by law Clearly, Appellant has 

done what was Intended by the General Assembly and has properly applIed the law as It 

was mtended and drafted by the General Assembly, however, the DOR has tned to gIve 

the appearance of a complIcated tax case With Incorrect and mconsistent InterpretatIOns of 

the tax law 

SpeCIfically, the DOR asserts that the plam language of SectIOn 12-6-3420 does 

not allow a partnershIp to earn and then pass through the mfrastructure tax credIt to be 

claImed by a corporate partner In reachmg thIS conclusIOn, the DOR makes the 

follOWing pnmary arguments 

1 The statutory defimtIOn of "taxpayer", whIch Includes partnershIps, as 

provIded In SectIOn 12-6-30 does not apply when InterpretIng the credIt 

statute 

2 Instead, "taxpayer" means corporatIOn because earlIer language used m the 

credIt statute contaIned the term "corporatIOn" and thus there's a restnctIOn as 

to whIch (type of) entIty may "earn" the credIt 

3 A "corporatIOn" (not Just any ''taxpayer'') must dIrectly make the 

Infrastructure expendItures because the terms "claIm" and "earn" are 

synonymous 
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4 The Infrastructure CredIt Statute IS controllmg and SectIOn 12-6-3310 ("The 

Pass Through Statute") IS melevant and mapplIcable unless the Infrastructure 

CredIt Statute expressly addresses flow through entItIes as far as the type of 

taxpayer that qualIfies to earn the credIt 

Before addressmg each of the above mdividually, Appellant would lIke the Court 

to consIder new gUIdance from the DOR m Letter Rulmg #11-6 (November 4, 2011), 

WhICh was publIshed on the day Appellant filed Its Irutlal bnef and IS not only 

mconsistent, but completely OpposIte With ItS mterpretatIOn m thIS case 

Tills recent rulmg relates to SectIOn 12-6-3620 ("BIOmass CredIt Statute"), WhICh 

has language nearly IdentIcal to the Infrastructure CredIt Statute, and IS Important to thIS 

case because It addresses the same Issues, as faced m thIS case (e g , the defirutIOn of 

"taxpayer" and the abIlIty of a non-corporate entIty to "earn" and Pass-through a credIt 

pursuant to SectIOn 12-6-331 O(B)) 

The language m both statutes IS mtended to mduce taxpayers to mcur certam costs 

willIe restnctmg the "use" of the credIt to corporate mcome taxes and, thus, wrItten m a 

very SImIlar manner as follows 

BIomass CredIt Statute " there IS allowed a credIt 
agamst the zncome tax zmposed pursuant to SectIOn 12-6-
530 or lIcense fees Imposed pursuant to SectIOn 12-20-50, 
or both, for 25% of the costs zncurred by a taxpayer " 

Infrastructure CredIt Statute "A corporatIOn may clazm 
a credIt for the constructIOn or Improvement of an 
mfrastructure project agamst taxes due under SectIOn 12-6-
530 or SectIOn 12-11-20 for (1) expenses pazd or accrued 
by the taxpayer " 

In both credIt statutes, the term "taxpayer" IS preceded by a corporate mcome tax 

qualIfier WIth respect to claImmg the tax credIt In other words, a taxpayer that IS 
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reqUIred to file a corporate Income tax return In order to claim the credIt IS by defimtIOn a 

corporatIOn for mcome tax purposes AddItionally, neIther corporate credIt statute 

specIfically addresses flow through entities The plaIn language of both statues IS almost 

Identical and clearly the context of both credIt statutes IS the same, therefore, they should 

be mterpreted m the same manner 

In Letter, the relevant Issue addressed by the DOR was 

May ABC, a hmited habIhty company taxed as a 
partnershIp, pass through the bIOmass credIt to Member A? 

c 
( 

As mdicated above, the DOR concluded that a hmited habIhty company may pass 

through the bIOmass credIt to ItS member, WhICh IS then able to claIm the credIt on ItS tax 

return In reachmg ItS conclusIOn, the DOR takes a very detaIled and methodIcal 

approach In addreSSIng the same Issues before the Court, whIch are addressed as follows 

Arguments #1 and #2 Smce the language In the credIt statute refers to claImIng a 

corporate mcome tax and then uses the term "taxpayer" With respect to Incurnng costs or 

expendItures In the context of earmng the credIt, IS a taxpayer other than a corporatIOn 

allowed to earn such credIt? The answer proVIded In the ruhng was 

Code SectIOn 12-6-6320 provIdes that the bIOmass credIt IS 
equal to 25% of the costs Incurred by a taxpayer for the 
purchase and InstallatIOn of ehgible eqUIpment and a 
taxpayer may use up to $650,000 of credIt for a SIngle 
taxable year 

Under Code SectIOn 12-6-30(1) the defimtIOn of 
'''Taxpayer' Includes an mdividual, trust, estate, 
partnershzp, assocIatIOn, company, corporatIOn, or any 
other entity subject to the tax Imposed by this chapter or 
requzred to file a return" [emphasIs added] WillIe ABC, a 
lImIted habilIty company taxed as a partnershIp, IS not 
subject to tax, It IS reqUIred to file a return so It IS 
consIdered a taxpayer 
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When dealmg WIth a flow through entIty, both the flow 
through entity Itself and the mdividual members, 
shareholders or partners of the entIty may be taxpayers 

Based upon the above excerpts from Letter Rulmg #11-6, p 6, the statutory 

defirntIOn of taxpayer should be used to mterpret the Infrastructure CredIt Statute as the 

plam language mdicates and the context of whIch IS Identical to that of the BIOmass 

CredIt Statute 

Arguments #3 and 4 If the credIt statute does not explIcItly permIt nor prohIbIt a 

flow through entIty from earrnng the credIt through mcurnng the costs or expendItures, as 

specIfied WIth the statute, may a corporatIOn claim the credIt through applIcatIOn of the 

Pass Through Statute and, thus, mdirectly earn the credIt? The answer provIded m the 

rulmg was 

Code SectIOn 12-6-3620 does not address the pass through 
of credIts by flow through entIties However, Code SectIOn 
12-6-3310(B) proVIdes general rules relatmg to the pass 
through of credIts by flow through entities Under Code 
SectIOn 12-6-331 O(B)(l) "Unless specIfically prohIbIted, an 
'S" corporatzon, lzmlfed lzabzllty company taxed as a 
partnershzp, or partnershIp that qualIfies for a credIt 
pursuant to thIs artIcle may pass the credIt earned to each 
shareholder of the'S" corporatzon member of the lzmzted 
lzabzlzty company, or partner of the partnershIp " 

* * * 

The bIOmass statute, Code SectIOn 12-6-3620, IS not the 
statute that allows ABC to pass through the credIt That 
statute IS Code SectIOn 12-6-3310 

* * * 

Therefore, If the credIt IS passed through to a corporate 
member, partner, or shareholder, It IS clear that the 
corporate member, partner, or shareholder would be able to 
use the credIt agamst ItS corporate Income tax 
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B "A" versus "The" 

BlIssfully Ignonng the Supreme Court's recent admorutIOn m CFRE, LLC v 

GreenvIlle County Assessor, 395 S C 67, 716 S E 2d 877 (2011), that "we must read the 

statute so "that no word, clause, sentence, provlSlon, or part shall be rendered surplusage, 

or superfluous," (emphaSIS added) the DOR argues that "when § 12-6-3420 (A)(1) IS read 

m ItS entIrety, It IS clear that "the taxpayer" m subsectIOn (A)(1) IS lImIted to the 

"corporatIOn" attemptmg to claIm the credIt," and that "The word 'the' IS a word of 

lImItatIOn" The DOR further asserts that If the LegIslature had mtended the term 

'taxpayer' m subsectIOn (A)(1) to mean all entItIes defined under § 12-6-30(1), It would 

have used the mdefirute artIcle 'a' " 

The DOR makes a SImIlar "a" vs "the" argument regardmg the pass through 

statute Pg 19 of Respondent's lrutIaI bnefsimilarly states 

"The mfrastructure credIt mcludes no language that 
mdlcates pass-through entItles could qualIfy, nor does It 
begm With the more common phrase "[a] taxpayer may 
claIm" The use of that mdefirute artIcle, whIch would 
broaden the range of pOSSIble claImants, IS used m every 
other cred,t statute that does prOVIde for pass-through 
entItIes Such IS not the case for § 12-6-3420" (EmphaSIS 
m ongmal) 

In companng the plam language of the BIOmass and Infrastructures CredIt 

Statutes, both are restnctlve m nature as far as an offset to corporate mcome tax for 

certam qualIfymg costs or expenses SpeCIfically, the Infrastructure CredIt Statute states 

that a corporatIon may claIm a credIt for qualIfymg expenses paId or accrued by the 

taxpayer and the BIOmass Resource CredIt Statute states that a corporate mcome tax 

credIt IS allowed for qualIfymg costs mcurred by a taxpayer The fact that one statute 

uses the word "the" and another one uses "a" should not result m dIfferent mterpretatIOns, 
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where both words come before a statutonly defined term "taxpayer" m the context of 

lImItmg the use of a credIt agaInst the corporate mcome tax 

The preCIse language WIthm the Infrastructure CredIt Statute as It pertaIns to a 

qualIfied pnvate entIty m subsectIOns (C) and (F) demonstrates that the General 

Assembly knows how to preclude taxpayers from claImmg the SectIOn 12-6-3420 credIt 

Had the General Assembly wanted to lImIt the entItIes or taxpayers that "qualIfy" for the 

credIt to Just corporatIOns, then they could have (and would have) used the term 

"corporatIOn" m SectIOn 12-6-3420 such that It would read as follows 

A corporatIOn may claIm a credIt for the constructIOn or 
Improvement of an Infrastructure project agamst taxes due 
under SectIOn 12-6-530 or SectIOn 12-11-20 for expenses 
paId or accrued by the tru(payer corporatIOn 

Unfortunately Westlaw does not have the abIlIty to search "the taxpayer" In TItle 

121 TItle 12, Chapter 6, ArtIcle 25 contams most of the tax credIt provIsIOns A cursory 

manual search - - whIch was halted about halfway through ArtIcle 25 - - reveals 35 tax 

credIt statutes whIch use the term "the taxpayer" 

SpecIfically, the state's major mcome tax credIt (certamly the one WIth the largest 

fiscal Impact) IS the Job Tax CredIt It IS found In SectIOn 12-6-3360 As referenced m 

the respondent's quote above, It contams explIcIt pass-through treatment, see SectIOn 12-

6-3360(K) Contrary to the Appellant's assertIOn (m bold that no other credIt statute uses 

the term "the taxpayer,"), It uses the term "the taxpayer" nme tImes ThIS sectIOn uses 

the term "taxpayer" as follows 

I Westlaw dIsregards the word the even when enclosed ill parentheSIS 
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"Taxpayers" 
"A Taxpayer" 
"The Taxpayer" 
"That Taxpayer" 

No of Usage 

7 
12 
9 
2 

Indeed, m subsectIOn (A) alone, the term "the taxpayer" IS used once, "a 

taxpayer" IS used once, and "taxpayers" IS used twIce 

The DOR next argues that gIven the specrfic reference to "corporatIOn" m (A)(1), 

It IS Improper to mvoke the deflmtIOn of "taxpayer" contamed m SectIOn 12-6-30 The 

DOR has repeatedly argued to the contrary, most recently m the Medza General 

CommumcatlOns, Inc v South Carolma Department of Revenue, 388 S C 138, 694 

S E 2d 525 (2010) The Supreme Court summarIzed the DOR's argument m that case as 

follows 

The Department dlsagrees and argues sectlOn 12-6-2320 
(A)(4) should not be construed to allow the combmed entity 
apportIOnment method based on the leglslatlve mtent 
expressed m the corporate tax statutes requmng the fllmg 
of tax returns by a smgle entity Specifically, the South 
Carolma Code defines "taxpayer" as mcludmg "an 
mdividual, trust, estate, partnershIp, aSSOCiatIOn, company, 
corporatIOn, or any other entity subject to the tax Imposed 
by thIs chapter or reqUired to file a return" S C Code Ann 
§12-6-30 (1) (200) (emphaSIS added) The Department 
notes the defimtlOn refers to a smgle corporatlOn as a 
taxpayer and thus to separate filmg reqUirements for each 
entity Consequently, thIS defimtIOn must be used for the 
meamng of "taxpayer" as It appears m SectIon 12-6-
2320(A) and It lImIts the statute's applIcatIOn to a separate 
entity 694 S E 2d at 530 (EmphaSIS added) 

Indeed, m the very recent DOR PLR# 11-6, as preVIOusly stated, the DOR 

asserted the defimtIOn of "taxpayer" contamed m SectIOn 12-6-30(1) to allow a corporate 

mcome tax credIt provIded m SectIOn 12-6-3620 to be earned by a pass through entity 
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The DOR also Invoked the statutory defimtIOn of "taxpayer" contamed m the 

predecessor statute, SectIOn 12-7-20(1) m two Tax COnllTIlSSIOn declSlons dealmg WIth 

consolIdated corporate mcome tax returns, CommIssIOn DecISIOn 93-78 (993 WL 

461306)(1993) and I-D-283 (1980) CommIssIon Dec 93-78 Involved the Job Tax 

CredIt, whIch at that tIme was lImIted (lIke the mfrastructure tax credIt) to corporatIOns 

The Tax CommIssIOn held that the defimtIOn of "taxpayer" contamed m SectIOn 12-7-

20(1) prevented the corporate taxpayer from usmg the Job Tax CredIt m a corporate 

consolIdated return basIS m the manner sought by the taxpayer See also Emerson 

Electnc Co v Wasson, 287 S C 394, 339 S E 2d 118 (1986) m whIch the Department 

made sImIlar arguments 

The Respondent also argues that subsectIOns 12-6-3420 (G), (H) and (I) of the 

Infrastructure Tax CredIt "leave no doubt that §12-6-3420 refer only to corporatIOns " 

SubsectIOn (G) IS an add back provlSlon whIch IS applIcable where a taxpayer (1) 

constructs a road, (2) donates It to the SCDOT or county, (3) a corporatIOn takes the 

mfrastructure tax credIt, and (4) the SCDOT or county subsequently refuses the donatIOn 

or returns the donated road (For example, the SCDOT mIght dIscover the road was not 

bUIlt to applIcable standards, or no longer WIshed to mcur the mamtenance expenses) 

GIven that the corporatIOn had prevIOusly taken the Infrastructure Tax CredIt - - both 

Appellant and Respondent agree, only corporatIOns may do so - - ObvIOusly the 

corporatIOn (and not the taxpayer) would add back the smce It was the entIty that had 

prevIOusly claImed the credIt 

SubsectIOn (H) refers to the treatment of the credIt on a consolIdated corporate 

mcome tax return, and (I) refers to the treatment of the credIt m a merger or acqulSltIOn of 
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the ongmal corporatIOn whIch took the credIt It bears repeatmg - - Appellant and 

Respondent agree, only corporatIOns may take the credIt - - so ObvIOusly both sectIOns 

would only mclude corporatIOns 

The basIc thrust of the DOR's argument IS that "the taxpayer" and "the 

corporatIOn" are by defimtIOn the same entIty The statute, however, refers to three 

possIble entItIes (1) the corporatIOn, (2) the taxpayer, and (3) a "qualIfymg pnvate 

entIty" 

Who IS thIs qualIfymg pnvate entIty? Accordmg to the Code ComrlllssIOner, see 

SectIOns 12-20-100-105(D) & (G), It Includes utIlIty coops, WhICh do not pay corporate 

mcome taxes A qualIfyIng pnvate entIty, such as the for-profit corporatIOn m the above 

example, WhICh mcurs expenses on publIc Infrastructure whIch It does not own, manage 

or, operate IS allowed the credIt GIven that coops pay no corporate mcome taxes, the 

lImItatIOn IS entIrely superfluous - unless the coop IS part of a busmess organIzatIOn, and 

one of ItS partners IS a corporatIOn whIch does pay corporate mcome taxes 

In addItIon, as dIscussed at length m Appellant's Imtlal bnef, the only publIshed 

declSlon dealmg WIth the Infrastructure Tax CredIt IS Anonymous Corp v South Carolma 

Department of Revenue, 98-ALJ-17-0533 (S C Admm Law Judge DIV 1999) The ALC 

noted m ItS Fmdmg of Facts 

The taxpayer IS a conglomerate whIch files a consolIdated 
corporate tax return annually WIth the State of South 
Carolma 

At all tImes relevant to thIs case, one of the taxpayer s 
subszdzarzes was m the bUSIness of developmg real estate 
for profit ThIs bUSIness was mcluded m the taxpayer's 
consolIdate return filIngs For purposes of thzs contested 
case thzs busmess shall also be referenced as "Taxpayer" 
Id (emphasIs added) 
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Accordmgly, It IS clear that the entities malang the mfrastructure expendItures 

were not the parent corporatIOn filmg the return The DOR dId not challenge thIs Issue 

before the ALC In fact, as dIscussed above, the DOR has publIshed gUIdance statmg that 

where a credIt statute does not address the pass through of credIts by flow through 

entIties, Section 12-6-3310 IS applIed, whIch allows a flow through entity to pass through 

such credIt to ItS owners See PLR #11-6 (Nov 4,2011) 

C EJusdem Genens 

The DOR attempts to complIcate thIS case by applymg the doctnne of Ejusdem 

Generzs The DOR asserts that the statute should be read as If It stated "a corporatIOn 

may claim a credIt only for expenses that the corporatIOn accrued" However, thIs IS not 

what the statute says, and the LegIslature could qUIte easIly have stated thIS and 

Appellant submIts would have so stated If such a result had been mtended In further 

support of ItS posItIOn, DOR pomts to the doctrIne of ejusdem generzs, whIch ordmanly 

provIdes that "where general words follow the enumeratIOn of partIcular classes or 

subjects, the general words should be construed as lImIted only to those of the general 

nature or class enumerated" State v Wzlson, 274 S C 352,264 S E 2d 414 (1980) The 

classIc example IS a laundry lIst of Items followed by a phrase lIke "and any other [fill m 

the blank]" Under the doctnne, "and any other [fill m the blank]" would be construed to 

be of lIke or SImIlar kmd to the Items specIfically enumerated before or after It Id 

(explainIng how doctrIne mIght be applIed to phrase "and any other" m statute at Issue) 

Respondent CItes as authorIty for the ImposItIOn of ejusdem generzs m thIS case 

State v Patterson, 261 S C 362, 200 S E 2d 68 (1973) m WhICh two mdividuais were 

mdicted for VIOlatIOn of former code Section 16-302, the burglary tool statute The tools 
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named m the mdictment were prepnnted checks, fake I D cards and credIt cards As 

noted m the DOR's bnef, the Supreme Court mdeed dIsmIssed the mdictment under the 

doctnne of Ejusdem genens The Court held that the Items enumerated m the statute "are 

ObVIOusly sUitable for use where force IS needed to break and enter burglarIOusly," 200 

S E 2d at 69, whereas It could not be forcefully argued that forged checks, I D cards and 

credIt cards are used for a hke purpose 

A companson for ejusdem genens purposes between former SectIOn 16-302 and 

the Infrastructure Tax CredIt statute IS IllustratIve 

WORDS OF SPECIFICATION 
(Enumerated Classes) 

§ 16-302 

Engme 
Machme 
Tool 
False Key 
PIcklock 
BIt 
NIppers 
Nitroglycenne 
DynamIte Cap 
COlI or Fuse 
Steel Wedge 
Dnll 
Tap-pm 

12-6-3420 

CorporatIOn 

GENERAL WORDS 

§ 16-302 

Other Implement or thmg 
adapted, desIgned or commonly 
used for the commISSIOn of burglary, 
larceny or safecrackmg 

12 

12-6-3420 

Taxpayer 



WORDS CLAIMED TO VIOLATE 
EJUSDEM GENERIS DOCTRINE 

§ 16-302 

Forged Checks, Fake IDs and 
CredIt Cards 

12-6-3420 

Taxpayer (statutory defirutIOn) 

In addItIon, thIs rule of statutory constructIOn IS only to be applIed as an aid m 

ascertammg mtent and has no applIcatIOn If domg so would defeat the clear purpose of 

the statute See US v Alpers, 338 US 680 (1950) and State v Southern Farm Bureau 

Life Ins Co, 265 S C 402,410-411,219 S E 2d 80,84 (1975) (refusmg to apply doctnne 

of ejusdem genens where domg so would defeat clear purpose of the statute) 

II THE ALC ERRED IN DETERMINING THAT THE APPELLANT'S 
PARTNERSIDP SUBSIDIARY DID NOT QUALIFY FOR THE 
INFRASTRUCTURE CREDIT PURSUANT TO THE PASS-THROUGH 
PROVISIONS OF S C CODE ANN §12-6-3310 (SUPP 2010) AND IRC 

Appellant would submIt that even If the Court were to determme that the 

LegIslature mtended "taxpayer" to refer only to corporatIOns, that does not end the 

mqUlry m thIs case As dIscussed more fully below, the federal and South Carolma 

partnershIp rules, add another hurdle for the DaR to overcome m denymg an otherwIse 

qualIfymg taxpayer (e g , a corporatIOn), whIch owns a pass-through entIty, the nght to 

claim the mfrastructure tax credIt 

A Pass Through Statute - CredIts 

As the Respondent's Bnef notes, one exceptIOn to the general rule, whIch would 

allow an avenue for mduect expendItures to create access to tax credIts, IS contained 

withm §12-6-3310(B)(1) The pass-through prOVISIOns of that sectIOn state that "{uJnless 

specifically prohIbIted, and'S' corporatIOn, hmited habilIty company taxed as a 

partnershIp, or partnershIp that quahfies for a credIt pursuant to thIs artIcle may pass 
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through the credIt earned to each shareholder of the'S' corporatIOn, member of the 

lImIted lIabIlIty company, or partner of the partnershIp" (EmphaSIS added) The 

Respondent's bnef states that "Income tax IS generally assessed on a smgle taxpayer2
, 

and concurrently, tax credIts and refunds are generally conferred upon the taxpayer that 

ongmally generated the credIt Absent a statutory prOVlSlon statmg otherwIse, the 

general rule IS that tax benefits may only be claimed by the taxpayer that generated that 

benefit" Respondent cItes no authonty - - statute, regulatIOn, case law, or treatise m 

support of ItS statements 

The Respondent correctly notes that the pass-through statute reqUires a 

partnershIp to qualIfy for a credIt before It may pass It on The Infrastructure Tax CredIt 

somewhat umquely bIfurcates the credIt process A corporatIOn clazms a credIt agamst 

expenses mcurred by the taxpayer The expenses m thIS case were mcurred by a general 

partnershIp whose partners were corporatIOns Respondent argues that claImmg the 

credIt and generatmg the credIt are synonymous Read lIterally, however, the credIt IS 

generated and earned when mfrastructure expenses are paid or accrued by the taxpayer 

(and the mfrastructure IS properly donated) The credIt IS subsequently claimed by the 

filmg of a corporate mcome tax return WhICh mcludes the proper amount of the credIt 

Indeed, thIs IS the exact VIew expressed by the AudItor of Appellant m an e-mail 

to hIS supervIsor 

ThIs IS regards to the Infrastructure credIt I'm workmg for 
Centex InternatIOnal, Inc & AffilIates The credzts 
were earned by the Partnershzp Centex Homes The 
PartnershIp IS owned by three dIfferent Corporate affilIates 
of Centex InternatIOnal 

2 The DOR Ignores the 500,000 or so Jomt mdIvIdual mcome tax returns WhICh are filed on an annual basIs 
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AAA HoldIngs, Inc (owns 80% of the partnershIp), Nomas 
Corp (owns 18% of the partnershIp), Centex Real Estate 
CorporatIOn (owns 2% of the CorporatIOn) The 
PartnershIp not the corporatIOns would have paId the 
Infrastructure expenses Would the CorporatIOns be able to 
claIm credzts earned by the partnershzp SInce the partners 
pro rata share of the partnershIp's Income flows to the 
corporatIOns or does the Infrastructure expenses have to be 
paid by a corporatIOn before any resultIng Infrastructure 
credIts can be claImed? Below IS the SectIOn of law 
dealIng WIth Infrastructure credIts, It'S not clear to me (R 
p 339) (EmphaSIS added) 

The very recent SCDOR PLR #11-6 IS IllustratIve of the breadth of the pass 

through statute The BIOmass Tax CredIt Statute, SectIOn 12-6-3620, IS a corporate 

Income tax credIt UtIhZIng SectIOn 12-6-3310, the pass through statute, and the 

defimtIOn of "taxpayer" contaIned In SectIOn 12-6-30(1), the DOR held that an LLC 

taxed as a partnershIp was able to earn and pass through a corporate Income tax credIt to 

ItS member (an S CorporatIon), WhICh In turn passed the credIt through to ItS IndIVIdual 

(natural persons) shareholders, for InclUSIOn on theIr IndIVIdual Income tax returns "even 

though the bIOmass statute seems to restnct the use of the credIt to corporate Income tax 

habIlIty"l (Id) 

The PLR Also states 

The second part of the questIOn posed by ABC concerns the 
use of the credIt by an IndIVIdual or corporate taxpayer On 
ItS face, Code SectIOn 12-6-3620 appears to preclude the 
use of the credIt agaInst IndIVIdual Income taxes SInce 
IndIVIdual Income taxes are Imposed under Code SectIOn 
12-6-510 whIle Code SectIOn 12-6-530, the sectIOn 
ImpOSIng corporate Income taxes, IS referenced In the 
bIOmass credIt statute Therefore, if the credzt zs passed 
through to a corporate member, partner, or shareholder, zt 
zs clear that the corporate member partner, or shareholder 
would be able to use the credIt agaInst ItS corporate Income 
tax However, on the face of the bIOmass credIt statute, if 
the credzt zs earned by a pass-through entIty, such as ABC 
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or Member A, the credIt may be able to be passed through 
to an mdividual shareholder, member or partner, but would 
not be able to be used to offset the mdividual mcome tax of 
that mdividual (EmphasIS added) 

ThIS paragraph makes clear that claImmg and generatmg a credIt are not 

synonymous The PLR clearly dIstmgUIshes between (1) generatmg, (2) earmng, (3) 

passmg through, and (4) actually bemg able to claIm a tax credIt 

B Limited Liability Compames - Pass Through of Credits 

The DOR argues that lImIted lIabIlIty comparues taxed as partnershIps must be 

dIstmgUIshed from partnershIps WIth respect to applymg and mterpretmg the Pass 

Through Statute as It applIes to the mfrastructure credIt That IS, the DOR argues that the 

Pass Through Statute IS turned off WIth respect to partnershIps, but not lImIted lIabIlIty 

companIes taxed as partnershIps for purposes of earmng and, then, claImmg the 

mfrastructure tax credIt Appellant agrees that addItIonal benefits have been extended, 

but only to the extent of mdividual member-partners That IS, subsectIOn (C) does not 

change the tax treatment otherWIse proVIded m subsectIOn (B) of the Pass Through 

Statute, WhICh allows corporate partners of partnershIps and lImIted lIabIlItIes comparues 

taxed as partnershIps to claIm the credIt 

The DOR publIcatIOn, South Carolma Tax IncentIves for EconomIC Development 

Wmter EdItIon 2009 at pg 22, speCIfically dIscusses lImIted lIabIlIty companIes as 

follows 

South Carolma Code § 12-6-3310(C) contams speCIal 
prOVISIOns concerrung the qualIficatIOn and use of credIts 
by lImIted lIabIlIty comparues that are not orgaruzed as a 
legal entIty that expressly qualIfies for a credIt m ArtIcle 25 
of Chapter 6, TItle 12 Note These speCial prOVISIOns do 
not apply to credIts m other ArtIcles or TItles of the South 
Carolma Code, such as Chapter 14 of TItle 12 contammg 
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the economIC Impact zone credIt, or Chapter 65 of TItle 12 
contammg the textile revItalIzatIOn credIt The rules 
mclude 

LImIted LiabIlIty Company Taxed as a PartnershIp 

IndIVIdual Member The lImIted lIabIlIty company may 
earn and pass through any credIts allowed by Article 25 
The mdividual member WIll use any credIts agamst 
mdividual mcome taxes Imposed under South Carolma 
Code § 12-6-51 0 

Corporate Member The lImIted habilIty company may 
earn and pass through any credIts allowed by Article 25 
The corporate member WIll use any credIts agamst 
corporate mcome taxes Imposed under South Carolma 
Code §12-6-530 

Note South Carolma Code § 12-6-3310(c) controls over 
the statutory language of a partIcular tax credIt For 
example the mfrastructure credIt m South Carolma Code § 
12-6-3420 specifically states that the credIt IS clazmed 
agamst corporate mcome taxes Imposed under South 
Carolma Code § 12-6-530 or bank taxes Imposed under 
South Carolma Code § 12-11-20 however an mdlvldual 
member of a lzmlted lzabllzty company taxed as a 
partnershIp can use the credIt agamst mdlvldual mcome 
taxes Imposed under South Carolma Code § 12-6-510 (R 
P 349-50) 

Accordmgly, the DOR makes It clear that WIth respect to the mfrastructure tax 

credIt, the specIal proVISIons under subsectIOn (C) allow an mdividual member-partner to 

claIm a corporate mcome tax credIt that was not otherWIse avaIlable Therefore, the only 

benefit extended by subsectIOn (C) WIth respect to lImIted lIabIlIty companIes taxed as 

partnershIps IS the addItIOnal abIlIty to "claim" the mfrastructure credIt for mdividuais 

ThIS conclusIOn IS conSIstent WIth the DOR's responses to Centex's Requests for 

AdmIssIOn regardmg the 2008 amendment to the Pass Through Statute, whIch 

speCIfically addressed the nght of a lImIted lIabIlIty company to pass through a credIt 
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earned by It to a member The DOR's polIcy sectIOn advIsed the taxpayer who was 

lobbYIng for thIS amendment that the amendment was unnecessary because the statute's 

eXIstIng language already allowed a lImIted lIabIlIty company (an entity other than a 

"corporatIOn") to qualIfy, earn and pass through to be claImed by ItS members 

Most recently, as prevIOusly dIscussed In detail, the DOR Issued Letter RulIng 

#11-6 WIth respect to the bIOmass tax credIt, winch sImIlar to the Infrastructure tax credIt 

IS a corporate tax credIt With no speCIfic language addressIng flow through entities In 

renderIng ItS rulIng, the DOR made the follOWIng statements 

Code SectIOn 12-6-3620 does not address the pass through 
of credIts by flow through entities However, Code SectIOn 
12-6-331 O(B) prOVIdes general rules relatIng to the pass 
through of credIts by flow through entitles Under Code 
SectIOn 12-6-3310(B)(1) "Unless speCIfically prohIbIted, an 
"S" corporatIOn lzmzted lzabzlzty company taxed as a 
partnershzp, or partnerslnp that qualIfies for a credIt 
pursuant to tins artIcle may pass the credIt earned to each 
shareholder of the "S" corporatIOn, member of the lzmzted 
lzabzlzty company, or partner of the partnershIp Under 
(B)(2) for an "S" corporatzon owzng corporate level tax a 
credzt must first be used at the entzty level wzth only the 
remaznzng credzt passzng through to the shareholders of the 
"S" corporatzon Tins provlSlon allows the pass through of 
the credIt by ABC to Member A It also allows the pass 
through of the bIOmass credIt from Member A on to the 
IndIVIdual shareholders of Member A 

The second part of the questIOn posed by ABC concerns the 
use of the credIt by an IndIVIdual or corporate taxpayer On 
ItS face, Code SectIOn 12-6-3620 appears to preclude the 
use of the credIt agamst IndIVIdual Income taxes SInce 
IndIVIdual mcome taxes are Imposed under Code SectIOn 
12-6-510 wlnle Code SectIOn 12-6-530, the sectIOn 
ImpOSIng corporate mcome taxes, IS referenced In the 
bIOmass credIt statute Therefore if the credzt zs passed 
through to a corporate member partner or shareholder zt 
zs clear that the corporate member, partner, or shareholder 
would be able to use the credzt agaznst zts corporate zncome 
tax However, on the face of the bIOmass credIt statute, If 
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the credIt IS earned by a passthrough entlty, such as ABC or 
Member A, the credzt may be able to be passed through to 
an mdlvldual shareholder member or partner, but would 
not be able to be used to offset the mdlvldual mcome tax of 
that mdlvldual However, under Code SectlOn 12-6-
3310(C) a hmlted hablhty company not orgaruzed as a 
legal entlty whIch IS a taxpayer expressly speclfied as 
quahfymg for the credIts allowed pursuant to trus artlcle 
nevertheless quahfies for such credIts and the hmlted 
hablhty company may earn and pass through the credIts to 
an mdlvldual member who may then apply them agamst rus 
mdlvldual mcome tax under SectlOn 12-6-510 Trus statute 
allows ABC to pass through the blOmass credIt to an 
mdlvldual member and would allow that member to use the 
credIt agamst hIS mdlvldual mcome tax, even though the 
blOmass statute seems to restnct the use of the credIt to 
corporate mcome tax hablhty 

If the statutory defimtlOn IS not apphed and means corporatlOn, as asserted by the 

DOR, then only a corporatlOn as specIfied m the Infrastructure CredIt Statute may clrum 

the credIt Thus, what other way IS there for a hmlted hablhty company taxed as a 

partnershIp to quahfy for the credIt, whIch the DOR has clearly mterpreted to be the case 

(as dIscussed above)? To be consIstent Wlth Letter Rulmg #11-6, we must apply a two-

step approach mcludmg (1) determme If subsectlOn (B) of the Pass Through Statute 

apphes Wlth respect to allowmg flow through entltles to earn the credIt, and (2) apply 

both the general "clrum" rules under SubsectlOn (B) and the specIal "claIm" rules under 

subsectlOn (C) for certrun hmlted hablhty comparues Smce the Infrastructure CredIt 

Statute does not speCIfically prohIbIt a flow through entlty from earnmg the credIt, the 

Pass Through Statute subsectlOn (B) IS apphcable allowmg an "S" corporatlOn, hmlted 

habllity company taxed as a partnershIp, or partnershIp to earn the credIt Under the 

general subsectlOn (B) rules, only a corporate partner or member-partner of a partnersrup 

or hmlted liablhty company taxed as a partnershIp may clrum the credIt Also, mdlvldual 
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shareholders of an S-CorporatIOn may claIm the credIt Under the specIal subsectIOn (C) 

rules, mdIvIdual member-partners (whether through dIrect ownershIp or through another 

flow through entIty) of a lImIted lIabIlIty company taxed as a partnershIp may claIm the 

credIt Also under thIS mterpretatIOn, the type of taxpayers able to claIm the credIt fall 

WIthm the legIslatIve mtent of the Infrastructure CredIt and Pass Through Statutes 

subsectIOn (B) and (C) (1 e , corporatIOns and mdIvIduals - only If members of a lImIted 

lIabIlIty company or shareholders of an s-corporatIOn) EIther way, It IS clear the 

corporate partners of a partnershIp may claIm the mfrastructure tax credIt 

The DOR argues that the treatment of hmIted habIhty companIes taxed as 

partnershIps IS Irrelevant to our case because the amendment to the Pass Through Statute 

addressmg hmIted habIhty companIes was enacted m 2008 (three years after the tax 

penods at Issue m thIS case) However, tills argument IS mIsplaced smce our case does 

not necessarIly need and/or rely upon SectIOn 12-6-3310(C) As shown above, the 

portIOn of the Pass Through Statute that apphes m thIS case IS SectIOn 12-6-331 O(B)(I), 

whIch was enacted on June 18, 2003 

As of 2003, It IS clear that a partnersillp may earn and, then, pass through the 

mfrastructure credIt to be claImed by a corporate partner How about tax years before 

2003 when there was no Pass Through Statute dealmg WIth tax credIts? 

The federal partnersillp rules allow the mfrastructure tax credIt to be earned by 

Centex Homes and, then, claImed by ItS corporate partners for tax years precedmg the 

2003 enactment date of the Pass Through Statute In 1985, South Carolma adopted all 

the partnershIp provIsIOns of the IRe mcludmg the check-the-box electIOn A partnershIp 

mcludmg a hmIted habIhty company taxed as a partnershIp shall determme the amount, 
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character, and tImmg of the mcome, deductIOns, gams, losses, and credIts generated by Its 

actIvItIes, generally Without regard to the IdentIty, or tax charactenstlcs, of Its partners 

See IRC SectIOn 702(a) and (b), Treasury RegulatIOn 1 702-1(a) Then, each partner 

reports an allocable share of all partnersrup Items, combmed, as appropnate, With Items 

of the partner's other tax sigruficant transactIOns for the year to be reported on theIr own 

tax returns See IRC SectIOns 701, 703 and 704 Under federal tax rules, It IS clear that 

the mfrastructure tax credIt passes through from Centex Homes to ItS partners m the same 

manner as the quahfymg mfrastructure expendItures generatmg the credIt 

Accordmgly, pnor to the enactment of the Pass Through Statute m 2003, tax 

credIts pass through under the federal rules, wmch allow credIts to be earned by 

partnersrups and passed through to partners unless specIfically stated otherWIse m the 

credIt statute In such cases, the quahfied expendItures or costs mcurred are reported to 

the partner, who m turn determmes whether or not It qualIfies for such credIt as If the 

qualIfymg expendItures were made dIrectly by such partner See IRC SectIOn 702(a), and 

Treasury RegulatIOn 1 702-1 (a) regardmg separately stated Items 

C Partnership Rules - QualIfymg ExpendItures 

The Infrastructure Tax CredIt somewhat uruquely bIfurcates the credIt process A 

corporatIOn may clazm a credIt agamst expenses Incurred by the taxpayer The expenses 

m trus case were mcurred by a general partnersmp whose partners were corporatIOns 

The DOR argues that the Pass Through Statute IS not tnggered or IS "turned off' With 

respect to the tax credIt However, that does not mean the mfrastructure expendItures do 

not pass through to the corporate partners As a matter of federal partnershIp law and, 

thus South CarolIna through adoptIOn of the IRe, the mfrastructure expendItures pass 

through as If dIrectly accrued by the corporate partners and, thus, they may claIm the 
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Infrastructure tax credit 

D Rath 

The ALC and DOR's relIance on Rath v CommlsslOner, 101 T C 196 (1993) IS 

misplaced In Rath an S corporatIOn sold secuntIes for a loss The Individual 

shareholders of the S corporatIOn reported the loss as an ordInary loss on theIr IndiVidual 

Income tax returns Normally IndIViduals who sell stock for a loss are reqUIred to report 

a capital loss, wmch IS not as advantageous from a tax perspective as an ordInary loss 

Congress enacted sectIOn 1244 of the IRC as exceptIOn to thIS general rule In order to 

"aid and encourage" Investments by mdlvlduals The ordInary loss exceptIOn afforded by 

sectIOn 1244, however, IS only avaIlable to IndiViduals and partnerships In Rath the 

stock was sold for a loss by a corporatIOn - not an IndiVidual or partnersmp, and the IRS 

regulatIOn on pOInt, sectIOn 1 1244(a) 1(b)(2) explICitly promblted sales of stock by a 

corporatIOn from ordInary loss treatment 

The taxpayers In made three arguments In favor of 1244 ordInary loss flow­

through First, they argued that sectIOn 1366(b) of the Code, regardIng the character 

pass-through In S corporatIOns, reqUIred character (ordInary V capItal) to be determmed 

as If the IndiVidual shareholders, not the S corporatIOn, sold the 1244 stock Secondly, 

the taxpayers argued "that the legislative mstory demonstrates that Congress Intends for 

the character of Items passIng through to S corporatIOn shareholders to be determIned 

under the same rules applIcable to partnersmps" Tmrdly, taxpayers In Rath argued that 

the language of section 1363(b) of the Code, "the taxable Income of an S corporatIOn 

shall be computed In the same manner as In the case of an IndIVIdual," as "IndIVIdual" In 

section 1244 Includes S corporatIOns 
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In Rath, the court rejected each of the taxpayers' arguments FIrst, the court held 

that character IS detemllned at the S corporatIOn level Secondly, the court held that the 

legIslative rustory dId not mdicate a CongressIOnal mtent to amend sectIOn 1244 (a) to 

allow S corporatIOns to quahfy for ordmary loss flow-through to theIr shareholders The 

court reqUired "uneqUivocal eVIdence of legIslative purpose" to overcome the "plam 

mearung" of sectIOn l244(a), wruch states that the 1244 stock Issued to an "mdividual" or 

"partnersrup" can qualIfy for ordmary loss treatment 

SpecIfically the Court stated 

We lIkeWise reject petitIOner's argument that the legIslatIve 
rustory of sectIOn 1366(b) supports theIr pOSItIOn WillIe 
the legIslative rustory mdicates that Congress mtended for 
the mcome tax to generally apply to S corporatIOns m the 
same manner as It apphes to partnershIps, there IS no 
mdicatIOn that Congress mtended to amend sectIOn 1244 
(a) to extend rehefto S corporatIOns 

Trurdly, the court held that "mdividual" m sectIOn 1244 (a) dId not mclude S 

corporatIOns, despIte sectIOn 1363(b) The court cIted sectIOn 1371(a)(2) of the Code, 

where the dIVIdends receIved deductIOn, avaIlable to corporatIOns, IS speCIfically demed 

to S corporations WIth regard to the taxpayer's trurd argument, the Tax Court stated 

For the same general reasons, we cannot agree WIth 
petitIOners that sectIOn 1363(b) helps theIr cause WillIe 
the latter provlSlon prOVIdes that the taxable mcome of an S 
corporatIOn IS to be computed In the same manner as an 
IndIVIdual, an S corporatIOn IS not mcluded WithIn the 
defimtIOn of the term "IndIvIdual" set forth In sectIOn 1244 
(d)(4) 

The baSIS for the ALC's rehance on Rath IS not readIly apparent SectIOn 1244 

exphcItly allows a partnershIp hke Centex to receIve ordmary loss treatment The 

DeductIOn Statute In Rath speCIfically prohIbIts an S corporatIOn from charactenzmg a 

deductIOn as an ordInary loss (1 e, stock must be Issued dIrectly to an mdividual or 
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partnershIp), whereas the Infrastructure CredIt Statute does not have such a prohIbItion 

and, m fact, exphcItly allows partnershIps to earn and, then, pass through the credIt, 

whIch the DOR has explamed and Illustrated With ItS mterpretatIOn as the BIOmass 

Resource CredIt (1 e , a credIt statute wIth language that IS almost IdentIcal) See PLR 

#11-6 (Nov 4, 2011) The remamder of the case dealt With condUit treatment of Sub 

Chapter S corporatIOns under two federal Subchapter S statutes, neIther of whIch are 

relevant here Lastly, an IRS RegulatIOn, prohIbIting corporatlons from receIvmg 

ordmary loss treatment, was duectly on pomt 

March 6,2012 
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