IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY |

) " Court of Common Pleas
Thé’Honorable J.C. Nicholson, Jr.
‘  Case No. 2008-CP-10-6117
 Kathryn Dawsona/k/a Ceo S
Kathryn HuffStetler..........loverumeccreccnencnnne erreaeaerennanes vl et RESpONdent,
V.
George Christodal, Jr.r ........ ................................................. ettt st b nae et nas Appellant.

RESPONDENT’S INITIAL BRIEF

MARY LEIGH ARNOLD, P.A.

. .Mary Leigh Arnold (SCB #419)
-749 Johnnie Dodds Blvd. Suite B
Mt. Pleasant, SC 29464
Telephone: 843-971-6053
Facsimile: 843-971-6055
sammie@maryarnoldlaw.com
Attorney for Respondent

RECEIVED
DEC 0 4204
- 8C Court of Appeals



"TABLE OF CONTENTS

TABLEOFAUTHORITIES..,...........-7.’ ........ e T i
STATEMENT OF THE ISSUE.........oveovoooeeooooeeeseeeeee I 1
STATEMENTOFTHECASE..._..........L.; ..... S e SO 1
STATEMENT OF THE FACTS........cooviieeeeeeeeeeeereeeeen, S 2
'STANDARD OF REVIEW...... e ........ 2
ARGUMENT............. ..... PSPPSR 3

L THE LOWER COURT CORRECTLY DETERMINED
- LIABILITY UNDER THE SOUTH CAROLINA PAYMENT
"AND WAGE ACT............ e e e 3

AL Appellant has not properly preserved matters before the court......3

B. : The lower court cdrrectly determined that Appellant as an officer
of Swan was liable for the undlsputed non—payment of wages
owed to Respondent..............ic..coeennnnen. S S 3
CONCLUSION. oo



TABLE OF AUTHORITIES

CASES

Allen v. Pinnacle HealthCare Systems, LLC, 394 S.C. 268, 715 S.E.Qd,3
(Ct App 2011)

.................................................................................................................. 4,5
Dumas v. Infosafe Corp., 463 S.E.2d 641, 645 (Ct. App 1995), w...vvvrveeeeeererrrsrenann. 4,5
Linda McCo. v. Shore, 390 S.C. 543,703 S.E. 2d. 499 (2010) ....ccoeoveiinnniiiiinnl3.
Mathis v. Brown & Brown of S.C., Inc., 389 S.C. 299, 698 S.E. 2d 773 (2010)................ 2
Sims v. Hall, 357 S.C. 288, 293, fn. 2, 592 S.E.2d 315, 318, fn. 2(Ct App. 2003)............ 3

- State v. Sweat, 386 S.C. 339, 688 S.E. 2d. 569 (2010)....coccmreeeieeeeie e 4
Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998)....cccccevureuruerunccn. 3

STATUTES
S.C. Code Ann.. § 41-10- 40(A) (Supp. 2003) ................................................................. 3,4

i

62



ISSUE
DID THE TRIAL COURT ERR AS A MATTER OF LAW BY FINDING

DEFENDANT LIABLE UNDER THE SOUTH CAROLINA PAYMENT OF WAGES
ACT?

STATEMENT OF THE CASE

Op Octoper 27, 2008, Respondent, Kathryn Dawson (hereinafter “Respondent”)
filed a Stlmmons and Cotnplaint against Appellant, George Christodal (hereinafter
“Appeltant”). (Complaint). The ‘thnplaint consists of two causes of action: (1) violation
of the South Carolina Payntent of Wage Act pursuant to S.C. Code Ann. §41-10-10, et
seq; and (2) breach of contract. (Complaint). On: Deeember 3; 2008, Appellant fﬂed an
Answer. (Answer). ‘Within the Answer Appellant admitted certain ellegations of the
‘ Complatnt asserting he Was “an ofﬁcer or tnanaging agent of Swan Development, LLC”
(Complaint § 3, Answer 1[3) Appellant s Answer asserted two affirmative defenses: (1)
fallure to state a clalm and (2) breach of a contract condition. (Answer 9921 and 23).

On Aprll 18, 2011, an Order (Order Form 4) was entered as a result of the case
reselving as adVis'ed by counsel. On August 2, 2011, Resppndent filed e Motion to
Reopen the within matter “due to Defendant’s failure to consummate the negotiated
settlement.” (Motion to Reopen). On FebruaryAZ, 2012, an Order granting Respendent’s
Motion to Reopen the case was filed. (Order). | | |

On.October 10, 2012, the matter waé'tfied before the Honorable J.C. Nicholédn;
On October 25, 2013, the triaI court entered a formal Order of Judgrhent finding in favor
of Respondent against Appellarit; On November 7, 2013, Respondent filed a Mption tov

Alter or Amend the Judgment pursuant to Rule 59(2), SCRCP. On April 15, 2014, the



Court éfﬁrmed‘ithrd;:r of chéber,ZS, 201_3.'011 May 9, 20.14,'Appellant filed hjs Noﬁce
| of Appeal. - | | | | |
| B ‘SUMMARY OF FACTS . |

: Resp(;ﬁdént was an efﬁplbyeé .of Swan.Devel_;)pmenf, LLC (hereinéfter“-\‘lSwan”)
from 2002 until mid-2007. (Order). During the course of her emplkoyment skie perform
' multiple funvctionsA including;-sales, booking keeping, géneral clerical and check writing
fu‘ncﬁons. Appelllanf Was‘the‘ Qfﬁcer, ﬁiémagér and minority o-wner‘ of‘Swan at all relevant
times. (Order). |

in' May of ‘2007, Respondeﬁt and ‘.Abpellant agree;d Respondent’s employment .
w1th Swan would’ énd.‘ RéSpohdent and Appellant agrééa to certain terms and
mem'oriali%ed thel respoﬁsibilitieS'énd obligations of the parties for the remainder of fhe
ierm of emplpyment ’«;']Ild: the dbligations for payment " of wages. (Order). It ‘was
undisputed Respor';d‘ent-rec‘ei‘vied a portioﬁf of the‘ agfeed upon 'wages but that.a balance of '
$20,000.00 '-re.mained unpaid.‘ (Qrder). Apﬁellaﬁt did not diépute that ReSpondenf owed
the sum c;f $20,QOO for wages frbm the begiMng September 2007? (Order). Ap?ellant in
fact commu'l‘ﬁc:ate'd via email Wifh Respohdgnt andvackno‘wl‘edge‘d béymehté {;vere due and’ |
\lzvould resume if Swan’é ﬁnanl‘cia‘ll conditién improvéd. (Order).

' STANDARD OF REVIEW

Actions for Violatioﬁ,df the South Carolina Payment of Wages Act are actions at |
law. Mathis v. Brown & Brown of S.C, Inc., 389 S.C. 299, 307, 698 S.E.2d 773, 777
(2010). When reviewing an aétiqn at law the appellét'elcolurt's jurisdicftion is limited to

correcting errors of iaw, 4an"d--‘the'appevllatq court will not disturb the ﬁhdings of fact as



long as they are reasonably supported by the evidence. Linda Mc Co. v. Shore, 390 S.C.
543, 555, 703 S.E'.2d 499, 505 (2010).
| ARGUMENT

L THE LOWER ‘COURT CORRECTLY DETERMINED LIABILITY
UNDER THE SOUTH CAROLINA PAYMENT AND WAGE ACT

A. Appellant has not properly preserved matters before the court

The lower court correctly determined that Respondent was individually liable for
the nonpayment of wages. It appears that Appellant argues matters not properly before
this Court. It ﬁrrther .appears'Appellant now raises issues not addressed oelow.

“It is arriomatie that..an issue cannot be) raised for the first time on appeal, but must
have been raised to and ruled upon by the trial judge to be preserved for appellate
review.” Wilder Corp. v. ’Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998). Even if an
issue has beeril preserved before the lower court, tlle' appellant must raise the error to the
appellate court or else lose it forever. “Unappealed rulings become the 'law of the case
and should ot be considered by this court” Sims v. Hall, 357 S.C. 288, 293, fn. 2, 592
S.E.2d 315, 31‘8, fn. 2 (ci. App. 2003). Thus, to the extent that Appellant argues facts not -
eontained in the record or not 'rais'ed to the court below, this Court is precluded from
considering the .unsupported facts and claimélas a basis for reversal.

B. The lower court correctly determined that Appellant ae an officer of

Swan was liable for the undisputed non-payment of wages owed to
Respondent.

The South Carolina Payment of Wages Act provides “every employer in the State

shall pay wages jwhen- clue...”' SC Code Ann.. § 41-10;40(A) (Supp. ,2003). It further |

provides in pertinent part:



S.C. Code Ann. § 41-10-10:
1) “Employer” means every person, firm, partnérship, corporation. . . of this
State. . . and any agent or officer.of the above classes employmg any .
person in this State. : o
S.C. Code Ann. § 41-10-40:
(C) . Anemployer shall not Wlthhold or divert any portion of an employee’s
wages unless the employer is required or perm1tted to do so by state or
federal law. .
“‘Where the statute's lénguage is i)lain and unambiguous, and conveys é clear and definite
' 'meaning; the rules of statufory interprétation are not needed and the court has no right to
impose' another meaning. All rules of statutory construction are subservient to the one
that the legislative intent must prevail if it can be reasonably discovered in the language
used, and that language must be construed in light of the intended purpose of the statute.”
State v. Sweat, 386 S.C. 339, 688 S.E. 2d. 569 (2010).

In Dumas V. Infosafe Corp 463 S.E.2d 641 645 (Ct App 1995), the South
Carolina Court of Appeals in construing the S.C. Code Ann. § 41-10-40(A) (Supp. 2003)
held that:

[Tlhe legislature intended to impose individual liability on agents or

officers of a corporation who knowingly permitted their corporation to

_violate the Act. To hold otherwise would require us to ignore that words

‘and any agent or officer of the above classes.’” These words have

appeared in the definition of ‘employer’ in every version of the Act since

its first enactment in 1938. Dumas 463 S.E.2d at 645.

The personal liability of officers under §41-10-10 et. seq. was addressed again
several years ago in Allen v. Pinnacle HealthCare Systems, LLC, 394 S.C. 268, 273, 715
S.E.2d 362 (Ct. App 2011). ,lIn Allen officers of a corporation argued that an employee

must prove they held more than a mere membership or a management position in a

" company in order to be individually liable. In furtherance of Dumas, in Allen:it was



determined that because the Defendants were involved in the ﬁnances of the business
.they had. to hnve known Allen was not being paid and knowingiy failed to pay wages in
violation of the Act. The Court -of Appeals affirmed the lower courts imposition of
liability on the officers for failure of payment of wages.

- Here the Respondent takes issue‘with being held personaliy liable for the non;
~payment of wages. He .does not hov'vener" osseljt tne lower court eommitted, an enor'of
law. He does not chgllenge the ﬁnding of fact that he .felll within the 'deﬁni@ion' of
employer as set forth in'the‘ Ac.t.4 Tﬁe lower court in fac t lcom.‘mitted' no error of law.
‘Rather, the lower court speciﬁcallyp_f"ollowed what the appeliate courts have determined
was the intent of the legislature behind the South Carolina Payment of Wages Act; to
impose personal liability on the ofﬁcers ofa company fo'r the non—paymenf of wages. The
lower court properly followed the dictates of both Dumas ‘and Allen. No basis for
reversal has been assertéd and the lower court’s decision should be affirmed. |

CONCLUSION

For the.reasons stated above the decision of the lower court should be affirmed. .

RESPECTFULLY SUBMITTED,
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The Court’s consideration in this matter is greatly appreciated. -
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