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LYNH W. LANCASTER

- STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS : ) EIGHTH JUDICIAL CIRCUIT
o Sy t
o o NV P 2 051
Marcus D. Young, #321575, ) 2011-CP-30- 0559
: _ _ ) :
Applicant, C
- : LAURE)NS COUNTgRDER OF DISMISSAL ’
V. . CLERK OF co JR K
o )
State of South Carolina, )
: )
Respondent. )
)

This matter comes before the Court by way of an Apphcatron for Post- Convtctlon Relief filed
June 9, 2011. Reﬁpondent made its Return on-September 14, 2011 An evndentxary heanné into the _
matter was convened on October 14, 2014, at the Greenwood County Courthouse The Apphcant
was present and represented byCRodney Richey, Esquire relieved as counsel J. Rutledge Johnson
Esquire,.of the South Carolina Attorney General’s Office, represented the Respondent.

T At the_ hearing, Applicant testified on,hrs own behalf. Joe St. Pierre, Esquire, also testified.
.;I'his Court also had befo're it a copy of the records of the Laurens County Clerk of -Court records '
- from the South Carolina Department of Corrections, the gutlty plea transcript, DSS records from the »
minor ehlldren and medrcal records for the minor chlldren - |

PROCEDURAL HISTORY o

Applicant is presently confined in the South Carolina 'Department of Corrections pursuant to ‘
orders of commitment of the Laurens County Clerk of Court. Apphcant was indicted at'the
November 2008 term of the Laurens County Grand J ury for three counts of Assault and Battery with |

Intent to Kill (2008- GS- 30 1634 1635 1636) and one count of Assault and Battery ofa Htgh and
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Aggravated Nature (2008-GS-30-1637). Applicant was represented by Joseph St. Pterre Esquire.

A_ On October 20, 2010, the Applicant pled pursuant to North Carolma V. Alford to.one count of _

Assault and Battery with Intent to Kill as 1ndrcted one count of Assault and Battery of a Hrgh and H

a Aggravated Nature as rndlcted and two counts -of Assault and Battery of a ngh and Aggravated
Nature as a lesser mcluded offense of Assault and Battery with Intent to Kill before the Honorablel |

" Derham Cole Applrcant recerved a 13 -year sentence for Assault and Battery wtth Intent to Kill and
10-year sentences for each Assault and Battery of a ngh and Aggravated Nature conviction. All

sentences were to be served concurrently Appltcant did not appeal his convrctron and sentence

ln hlS current Appllcauon the Appllcant alleges that he is being held in custody unlawfully

for the followmg reasons;

1. “Ineffective Assistance of Counsel”
2. “Involuntary Plea”

At the‘hearing, Applicant proceeded on the ineffective assistance of counsel and inyoluntary

guilty plea cla‘ims. o
SUMMARY OF TESTIMONY

Applicant testlﬁed he pled guilty to Assault and Battery with Intent to Kill (ABWIK) ‘and

ABHAN after begtnmng a trial. Applrcant s main contention was that Counsel farled to mvestrgate ,

the facts of hxs case. He stated Counsel was appomted tohis case and proceeded to a Jury tnal

which was then stopped 1n. exchange for a plea pursuant to North Carolina v. Alford Applrcant
- testified Counsel explatned to him hxs rlghts concernmg a guilty plea | |
Apphcant testlfred Counsel did not properly investigate his case because Counsel did not
'_ 'obtam the minor childreén’s medtcal records before trial. Appllcant then stated he only sayv these

records after he pled gmlty Applicant claims these records did not corroborate the State scaseand
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he would not have pled gurlly if he wou-ld have seen them before the trial. Addrtronally, Apphcant _

- testrfred the DSS records of the minor chrldren show other physrcal abuse and that he did not know ‘
these records existed. Apphcant claimed Counsel did not inVestigate these records _and'that they
show that someone else could have abused the children. |

Applicant testified Counsel should have challenged the arrest warrant as there was.no

" " probable cause for his- arrest Apphcant also stated he would have pursued a trral if Counsel would »
have mvestrgated the arrest warrant. Apphcant further testtfred he thought Counsel was rneéfectrue |
for not obtammg grand]ury empanelment documents because he believes the grand jury only had 16_ :
members - durrng the rndrctment process. Applrcant lastly testtfed that whrle Counsel hrred an

-mvestrgator, this mvestrgator never drscussed».the records .with Applicant norA discussed_ the

_ possibilityv of calling medical_personnel' as witnesses on Applicant’s behalf.

On cross-examin.atioh, Applicant admitted that he stopped the jury trial and declded to plead
guilty. Applrcant admitted that he had en0ugh time to discuss his case with Counsel and that
Counsel explarned to him the evrdence that State possessed the charaes and the Sentences
_Apphcant dttempted to argue that he thinks that because all of the charges 'occurred at the same time,

he should have only. been charged with one offense Applicant admrtted that he waived his -

constitutional rights by pleadrng guilty including right to a )ury trial, right to present witnesses on his "

_ own behalf and the right to remarn silent. Applicant stated he pled freely and voluntarily and thathe
was not forced to plead nor threatened to plead. He lastly testrﬁed he was willing to accept the offer
“from the State at the time of the plea. On re- drrect examination, Apphcant testified he would not

have pled gurlty if he had a chance to review the DSS records pnor to the plea .

Counsel testified- Applicant was charged with three counts of,'ABWIK and one count of
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ABHAN Couhsel:testlfied he engaged the State eoncerhing plea offer but Applicaht _refused any
offers because Appli'caht was adamant that he was i.nnocen't._ Counsel stated he received the
chlldren s medical reports in the dlSCOVGl’}' material. Colmsel then testlhed he hired an mvesngator

~ and had extenswe mtervnews with Apphcan—t dunng which Counsel thoroughly review the medxcal

reports with Appllcant Counsel explamed that the female minor victim’s report were not favorable

to Appllcant Counsel discussed thxs with Apphcant Counsel further testified the other chlldren s

medxcal reports were ewdence of ABHAN but not ABWIK
Counsel testlhed he believed there was a “fair chance” that Applicant would have pursued a
tnal if he had told Applicant the medlcal records were helptul to Applicant’s case. Counsel also
stated he did not beheve that callmg medical provxders as-witnesses at trial would be tro Applxcant s
~ benefit and that it was the State’s burden of provmg the victim’s mj uries were caused by Applicant’s _
- actions. Counsel tesnﬁed he consulted w1_th a physnexan concerning this case,_but could not recall
specifics. Counsel further state'd he did not recall the female mlnor child’s pre-existing condition,
but that could have been beneficial informat_ion; howevek, given that c_hild’s other injuries, Applicant
did not have a good chance of acquittal at trial. B
' 'Concemlng the arr-estl warrant issue, Counsel testif"led he reviewed the warrant and the
affidavit and found no issues with eilher. Coh_nsel_stated the State had sufficient probable cause t6
arrest Applica_nh
| On cros_s—exaxhination, Counsel testiﬁed he.recei‘ve'd the.DSS records and reviewed 4these with -
Appllcant Counsel also stated had he found the arrest warrant deﬁcnent he would have challenged it

prior to trial. Counsel further stated Apphcant dec1ded to plead on the second day of trial, which was

aftera J ackson v. Denno hearmg and other motlons to suppress evidence. Counsel addmonally
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testified the State withdrew any offers at the beginning of trial, but that it was Applicant’s decision to

:testify without any threats or coercion.

On:re-direct examination, Counsel testitied that female minor ehild"s"pre-_existi‘tl.gt lung
,eoqditi'on wo\tl'd'ha:ve helpe'd to ‘impeéch the medical records. -Counsel also steteo the medical
_tecords would have oeen introduced at trial while the DSS records vvouId not hetve been entered into
"e.vidence. . | | A

On re-cross exa'rnitxation{ Cotmsel testiﬁed he would have chaIlengeo the medical reootds if
Applicant wanted to'contimte with' the trial and sought out the disct'epz_tnoies in them. I.;'lstlv,
Counsel testified -there was overwhelming evidence of Applicant’s guilt as to the fema]evictikhr’s :
~_injuries as to sustain a conviction for ABWIK..

On recall, ApplIcant testified thet while he does not know whether Counsel revieweo the -

arrest warrant, he did not review it with Counsel.
- : ‘ .

FINDINGS OF FACT AND CONCLUSIONS OF LAW .
This Court has had the Opportumty to review the record in its entirety and has héard the' '

testimony at the post conviction rehef hearing. This Court has further had the opportunity to observe

the thnesses presented at the hearmg, closely pass upon their credtblhty and weigh their testtmony :

accordmgly Set forth below are the relevant ﬁndmgs of facts and conclusions of law as requnred
' pursuant to e Code Ann. §17 27-80 (2003)
. Ineffective Assxstance of Counsel.
_ Applicént alleges he received ineffective essistance of counsel. In a PCR action, “[t]he ‘

burden'of proof’is on the applicant to prove his alIegations by a preponderance of the evidence. d

Frasner v. State, 351 S. C 385, 389 370 S.E. 2d 172, 174 (2002) (cxtmg Rule 71. 1(e) SCRCP)
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Where meffectrve assistance of counsel 1S alleged asa ground for relief, the Applrcant must prove

that "counsel s conduct so undermrned the prOper functromng of the adversarral process that the trxal

cannot be relied. upon as havmg produced a just result " Stnckland v. Washington, 466 U S. 6687 .

104 S.Ct. 2052 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State 286 S.C. 441 334 S.E.2d 813
: (1985)
The proper measure of performance.is whether the attorney provided representation_within
the'ranée of competence required in criminal cases. Courts presume that counsel rendered ade.quate. |
assrstance and made all srgmﬁcant decrsrons in the exercise of reasonable professronal )udgment

«

Butler id. The Apphcant must overcome thrs presumptron to receive relief. Cherg V. Stat , 300
-S.C. 115, 386 S.E.2d 624 (1989)

First, the Applicant must‘p‘rove that counsel's performance was deticient. Under this prong, .
attorney performance is measured by its "reasonableness under professronal norms." Chﬂ 300
- S.C.at 117 385 S.E. 2d at 625 citing Strickland. Second, counsel's deficient performance must have

prejudiced the Applrcant such that "there rs a reasonable probabrlrty -that, but for counsel S
A unprofessronal errors, the result of the proceedrng would have been different." Cherry, 300 S.C. at

117-18 386 S.E;2d at 625. Wrth respect to guilty plea counsel the Applicant must show that there is

‘a reasonable probabrlrty that but for counsel s alleged errors, he would not have pled gurlty and o

 would have msrsted on going to trial. Hill v. Lockhart, 474 U. S.52, 106 S.Ct. 366, 88 L.Ed. 2d 203

(1985).

Failure to Investigate

Applrcant claims Counsel was ineffective because Counsel farled to properly mvestrgate his

: case prior to his gurlty plea
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L sF ailure to conduct an independent investigation does not'constitute ineffective assistance of
counsel when the allegation is supported only by mere speculatlon as to the result V Moorehead v,
State _329 S.C. 329, 496 S. E 2d 415 (1998) To establrsh counsel was madequately prepared an
Applrcant must present evidence of what counsel could have discovered or what other defenses could
' have been pursued had counsel been more fully prepared Jackson v. State, 329 S. C 345, 495 S.E.2d
768 (1998) Skeen v. State 325 S C. 210, 481 S.E.2d 129 (1997) (applicant not entitled to relief ) |
where no e_vrdence presented at PCR hearmg to show how a_ddmonal preparatlon would have had any ”
4 poss-lble etfect on the result at trial). | |
- Applicant alleged Counsel was ineffective for fail'ing to obtain the minor children’s medical
' records and DSS reports. prior to trral and fmllng to review those reports with Applrcant

Counsel testified he received. dxscovery from the State in this case and extensrvel)r drscussed -
it with the Applrcant The dxscovery included, but was not lxmlted to, the medrcal and DSS reports
.concemmg the minor children. ‘Counsel testified while some of the medrcal reports would not
sustain convrctrons of ABWIK for all of the minor chlldren involved in this 1nc1dent the medical
reports of the minor fe,male ch‘rld-were very damaging to Applicant’s cas'e._

Additionally, Counsel testified he prepared for trial and even started the trial' Counsel

challenged the Apphcant s statemnent to law enforcement in‘a Jackson v. Denno hearmg However

| the-trial judge ruled the statement was admxssrble Counsel testlﬁed he spoke w1th Apphcant the _
next mormng, and Appllcant told Counsel he wanted to plead guilty. Counsel further testified he
reviewed the arres_t warrants and supporting affidavit, found no issue with either,_ l)ut would have
challenged them if he found any ‘de_ﬁciencles; |

This Court finds the -Applicant’s testimony regarding Counsel’s inelfectiveneSS'is not
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'c.redible while also'f"rnding Couneel’s tesrirnony ie credib_le. Counsel; based on nis experience asa
def_ense attorney, suffierentry prepared this case for trial. Ceunsell thoroughly discussed with the
Applicant all of the discovery Adocuments On numerous occasions. JCqunsel also was prepzired o
ehallenge the mrnor children’s Amedical.records'should Applicant have decided to'-continue with his
trial.- | |

) Applicanlbalsonllegec‘i ne had Witnenseég-haé would»nave .proven Counsel was ineffective.

: Hewe\ier, no w‘itnesses testified on the Applicant’s behalfat the evidenti.ary heéring Prejudice Ifrern

trial counsel's farlure o mtervrew or call wrtnesees cannot be shown where the witnesses do not

tesnfy at post conviction relief. Underwood v. State, 309 S.C. 560, 475 S E.2d 20 (1992)

" This Court finds the A_Pphcant nas failed to meet his burden :of_ proving counsel’s -
performance was deficient or that he waé prejudiced thereby. Accordingly, this alleéarion ie den‘i‘ed.‘f" )
| Involuntary Guilty Pieri | o
| Appiicnnt .ullege‘dv_that he would not nane pled guilty had.Counsel provided him with and \
reviewed with him the DSS and medical records of the minor children A
To be knowing and voluntary, a plca ‘must be entered with a full understandmg of the charges _

and the consequences of the plea. Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709,23 L. Ed.2d 274

~ (1969); Dover v. State 304 S.C. 433,405 S.E.2d 391 (1991). In determining guilty plea issues, it is -

4 proper to consider the guilty nlea transcript as well as evidence at the PCR hearing. ‘Harris v. Leeke,
282'S.C. 131, 318 S.E.2d 360 (1984). | |

Becnu'se a guilty préé is a s'olemn, judicial admission of the truth of the 'char“ge's against an
1ndrr/rdual a cnmmal inmate's right to contest the vahdrty of such a plea is usualry, but not

rnvarxably, foreclosed. Blackledrze V. Allrson 431. US 63, 97 S. Ct 1621 (1977) Therefore .

1 :_378 U.S. 368 (1964). A Page 8 of 11




-statements made durmg a gurlty plea should be consrdered conclusrve unless a criminal mmate :
presents valld reasons why he should be allowed to depart from the truth of his statements. Crawford

v. US., 519F. 2d 317 (4th Clr 1975) Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976)

A defendant who enters a plea on the advice of counsel may only attack the voluntary and :

mtelllgent character of the plea by showmg that counsel S representatlon fell below .an Ob]CC[lVC.
; standard of reasonableness and that there | isa reasonable probabrlrty that, but for counsel’s errors, the
defendant would not have pled gutlty, but would have insisted-on gomg to trral Roscoe v. State, 343

5.C.16, 546 S.E. 2d 417 (2001); Rlchardson v. State, 310 S.C. 360 426 S. E 2d 795 (1993)

Appltcant s alleges his plea was mvoluntarrly entered This Court finds that this allegatlon is
conclusrvely refuted by the record. At the gurlty plea hearing,- the Applicant- testiﬁed he had enough
‘- time to speak with his attorney. (Tr. P 5). rApplicant stated Counsel explained the indictrnents and -
potential sentences in thls case. (’l‘r p. 5). Applrcant testified he understood hxs constrtutronal rrghts
(Tr. pp. 7- 9) Applncant further testified he was pleading freely and voluntanly wrthout threats orv
coercion. (Tr p. ll) Counsel testlfred ;t the hearing that 1t was Applrcant s decrslon to plead guilty
and that he dld not threaten or coerced Applicant to plead. Counsel also testrfred he revrewed and

discussed the medical records with Applicant prior to trial. |

. This Court finds that Applrcant has failed-to carry his burden of provmg that his guilty plea

. was not freely and voluntarily entered The overwhelmmg evidence in the record reflects that the

‘plea was knowmgly and voluntarily entered. Bovkin v. Alabama, 395 U.S. 238 (1969); Vickery v.

Sta_te, 25_8 S.C. 33,186 S.E;2d 827 (1972). Because a guilty plea is a solemn, judicial-admission of

the truth of the charges against an 1nd1v1dual a criminal inmate's nght to contest the validity of such

a plea 18 usually, but not xnvarrably foreclosed. Blackledge V. Alllson 431 U.S. 63 (1977)

Therefore statements made during a guilty plea should be consrdered conclusrve unless a crtmmal .
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‘inmate presents valrd reasons why he should be allowed to depart from the truth of his statements

Crawford v.U.S., 519 F.2d 317 (4th Cir. 1975) Edmonds v. Lewrs 546 F.2d 566 (4th Cir. 1976)

The. Apphcant showed no reason why he should be allowed to depart from the truth of the statementsm
“he made. durmg his gurlty plea hearrng This Court finds.the Apphcant S testrmony at the PCR
hearmg lacked credrbrlrty Therefore this Court frnds that Applrcants guilty plea was freely and
’ voluntanly entered |

--Accordingly, this Court 'ﬁnds theCApplicant has failed to'proye the first prong of the
Strrcltland test — that Counsel failed to render reasonably effectrve assistance under prevarlmg
profeSSIonal norms. The Apphcant failed to present specific and compellmg evidence that Counsel
. com_mrtted eithererrors or omissio'ns in his representation of the,Applicant.

This Court also finds the Applicant has failed to-prove the second prong of Strickland ~ that '

he was preJudrced by Counsel s performance Thrs Court concludes the Applrcant has not met his |

burden of provmg counsel failed to render reasonably effectlve assistance. Therefore, these

allegations are demed

CONCLUSION
Based on all the foregoing, this Court frnds and concludes that the Applrcant has not
j , establrshed any constrtutronal vrolatrons or deprivations that would requrre this court to grant hrs
" application. Therefore, this application for post conviction relief must be denied and dismissed‘with
" 'prejudice. | |
This Court advrses Applrcant that he must file and servea notice of appeal w1thm thirty (30)

days from the receipt by counsel of written notice of entry of ]udgment to secure the appropnate
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appellate review. See Rule 203, SCACR. Pursuant to Austm v. State, 305 S.C. 453 (1991) an

Appllcant has a rrght to an appellate counsel s assrstance in seekmg review of the demal of PCR. . _

Rule 71.1(g), SCRCP provides that if the applicant wishes t0 seek appellate review, PCR counsel

must serve and filea Notrce ot Appeal on the Apphcant s behalf Your attentlon is directed to South

- Carolina Appellate Court Rule 243 for approprrate procedures for appeal

ITIS THEREFORE' ORDERED:

L. That the’ Appllcatlon for Post- Convrctlon Rehef must be denied and
dismissed with prejudice; and . . '
2 The Applicant must be remanded to ,_the- ustody of the Respondent.
AND IT IS SO ORDERED!
S Tk R. Addy, Jr. ~
- ‘ \ ‘ - "7 Presiding Circuit Court Judge
- ' ) " “Eighth Judicial Circuit - - .
g , 2014 S ~

M, South Carolina - | Am mqp QR,[G]NA[, |

N LynnW Lancam o
Laurcns County. CCCP & GS
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December 9, 2014 RECEIVED

The Honorable Daniel E. Shearouse DEC 12 2014
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Please find enclosed a Notice of Appeal and a Proof of Service for the same. Also;‘I have
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