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PREFACE

This is a breach of contract action. Plaintiff Morphew seeks enforcement of a contract for
the purchase of real estate she entered into with Defendants Ferro on December (6, 2012 (the
Morphew Contrac). Delendants Dudek and Cross seck enforcement of a contract for the
purchasc of rcal cstate they entered into with Defendants Ferro on Qctober 23, 2012 (the
Dudek/Cross Contract). The real property described in cach contract is the same. It consists of a
residential property on 6.006 acres near Summerville (the Real Property) Plaintiff's Exhibit 23,
cf. endnote 10). All partics agree the residential real property is unique. All Parties agree bath
contracts arc unambiguous.

Plaintiff Morphew and Defendants Ferro assert the latter contract, the first contracy, is not
enforceable. Plaintiff Morphew and Defendants Ferro assert Defendants Dudek and Cross failed
0 mect conditions of their contract tn a timely manner. Plaintiff Morphew alternatively seeks
damages against Defendants Ferro on breach of the Morphew Contract should the Caourt direct
the specific performance of Dudek/Cross Contract. Hence, Defendants Ferro champion the
Morphew Conlract. As such, Plaintiff Morphew and Defendants Ferro have consistent positions
on the Dudek/Cross Contract. The latter consistent positions diverge on the issue of Delendants
Ferro’s breach of the Morphew Contract.

‘This Court finds Plaintitf Morphew and Defendants Ferro consistent position untenable.
The Dudck/Cross Contract is enforceable. This Court will order specific performance of that
contracl. The Motphcw Contract is contingént on termination of the Dudek/Cross Contract.
Henee, this Court will declare that contract enforceable only if Defendants Dudek and Cross fail
to complete the performance of the Dudek/Cross Contract as ordeted by this Court. Since the
Dudek/Cross Contract is enforccable subject to conditions, this Court will fashion the remedy of
specific performance giving duc regard 10 the conditions. the time for completion of which will
need to be reset, since the condilions are reasonably designed to protect all parties to the
Contract. Plaintiff Morphew has & conditional contract that is not enforceable unless Defendunts
Dudck and Cross elect to terminate the contract as direcled to be speeilically performed. The

Court’s analysis follows.
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GUIDING PRINCIPALS OF LAW & EQUITY

This Court is guided by many principals of law and equity. These guides include the

following:
i.

6.

It is not the province of the courts to construe contracts broader than the
partics have elected to make them or to award benefits where nonc was [sic]
intended. Neteware v Stare Farn Myt dwsfo. fns. Co ., 341 S.C. 143, 151, 533
5. E.2d 597, 601 (2000). ‘

The judicial function of 8 court of law is to enforce a contract as made by the
partics, and not to rewrite or to distort, under the guise of judicial
construction. contracts, the terms of which are plain and unambiguous.
Hardee v HHardee, 355 8.0, 382, 387, 583 S.E.2d 501, 503 (2003).,

The law by which a contract is (o be govemed, is resolved into the terms
whereby it is entered inlo; provided that the contract be consistent with
morality and not repugnant to law ar the principles of public policy.
Satterwhite's Adm'rs v. McKie, 16 8.C.1.. 397, 398 (5.C. Const. App. 1824).
Where a contract's language is plain and unambiguous, the language used by
the parties “determines the instrument’s force and cffect.” Jordon v, Sec
Group, Ine., 311 8,0, 227 330, 428 S0 2d 708, 707 (1993).

A court reviewing a written contract must discern:

[1The intention of the partics and the meaning], which] are gathered
primarily from the contents of the writing itself, or, as otherwise stated,
from the tour comers of the instrument, and when such contract is ¢lear and
unequivocal, its meaning must be determined by its contents along; and a
meaning cannot be given it other than that expressed. Hence words cannot
be read into a contract which import an intent wholly unexpressed when the
contract was exceuted. MePherson v. J.E Sirrine & Co., 206 S.C. 183, 204,
33 S.E.2d 501, 509 (1945); see olso ERIE s, Co. v. Winter Constr. Co.,
393 S.C. 455, 460. 713 S.E.2d 318, 321 (Ct.App.2011) (“It is not the
function of the coutt to rewrite contracts for parties.”). “Where an
agreement is clear and capable of legal interpretation, the court's only
function is to interpret its law{ul mecaning, discover the intention of the
parties as found within the agreement, and give effect to it Heins v. Heins,
344 S.C. 146, 158, 543 S.1.2d 224, 230 (Ct. App.2001). Park Regency. LLC

v. R & D Dev. of the Carolinas, LLC, 402 8.C. 401, 412-13, 741 S.E.2d
528, 534 (Ct. App. 2012).

If a promisor prevents or hinders the occurrence of a condition, or the
performance of a return promise, and the condition would have accurred or
the performance of the retumm promisc been rendered except for such
prevention or hindrance, the condition is cxcused, and the actual or threatened
nonperformance of the return promise does not discharge the promisor’s duty,
unless {a} the prevention or hindrance by the pramisor is caused or justificd by
the conduct or pecuniary circumstances of the other party: or (b) the terms of
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10.

II.

the conteact arc such that the risk of such prevention or hindrance as occurs is
assumed by the other party. Restatement (Fiest) of Contracts § 295 (1932)
[mpraciicability excuses the non-occurrence of a condition il the occurrence
of the condition is not a material part of the agreed exchange and forfeiture
would otherwise result. Restatement (Second) of Contracts § 271 (198 1).
Waiver is the voluntary and intentional relinquishment of a known right.

Janasik, 307 S.C. at 344, 415 S.E2d at 387. 1t may be implied from

circumstances indicating an intent to waive. Bonneite v. State, 277 S.C. 17,
282 SE2d 597 (1981); Lyfes v. BMI Inc.. 292 8.C. 153, 355 S.E.2d 282
(Ct.App.1987). Acts (hal arc inconsistent with the continued assertion of a
right may also give rise to a waiver. Bonneue, 282 S.E.2d 597. Provident Life
& Acc. Ins. Co. v. Driver, 317 S.C, 471, 478. 451 S.E.2d 924, 928-29 (Ct.
App. 1994). '

In the congtruction of a contract, the intention of the parties to be collected
from the instrument, (if in writing,) should be constantly in view, and in their
performance, goad faith and fair dealing is always required. And from hence,
(the Court] deduce[s] the rule that when a contract stipulates for the
performance of a condition on the event of a contingency, the occurrence of
which must be known to one of the partics, but not necessarily known to the
other, it is the duty of him (0 whom it is known to give notice of it to the
other. . . Birdseye v. Davis, 13 S.C.L. 296, 298, 297-98 (S.C. Const. App.
1822).

Every contract imposes upon each party a duty of good faith and fair dealing
in its performance and its enforcement. Restatement (Second) of Contructs §
205 (1981).

The discretion to grant or refuse specific performance is a judicial discretion
to be exerciscd in accordance with special rules of equity and with regard to
the facts and circumstances of each case.” Guignard v. Atkins, 282 S.C. 61,
64, 317 S.E.2d 137, 140 (Cr.App.1984); accord Bishop v. Tolbert, 249 S.C.
289, 298, 153 S.E.2d 912, 917 (1967) (“The rule is well settled that the
granting of specific performance is not a matler of absolute right, but rests in
the sound or judicial discretion of the Court, guided by established principles.

and exercised on a consideration of all the circumstances of each particular

case."). “Specific performance will not be ordered unless the contract
expresses the true intent of the parties and is fair, just and equitable.™ Amick v.
Hagler, 286 S.C. 48], 484, 334 S.E.2d 525, 527 {Ct.App.1985). “{S]pecific
performance ... is only available to enforce & contract that is fair, just, and
equitable.” Hodge v. Shea. 252 S.C. 601, 612, 168 S.E.2d 82, 87 (1969). “In

order to compel specific performance, a court of equity musl find: (1) there is

clear evidence of a valid agreement; (2) the agreement had been partly carried
into execution on one side with the approbation of the other; and (3) the party
who comes to compel performance has performed his or her part, or has been
and remains able and willing to perform his or her part of the contract.”
Ingram, 340 S.C. at 106, 531 S.E.2d at 291. Campbelf v. Carr. 361 5.C. 258,
263-64, 603 S.E.2d 625. 627-28 (Ct. App. 2004).
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FINDINGS OF FACT

1. The Dudek/Cross Contract is a conditional contract. Four canditions' are in the “printed

matter” of the Conlracl. The parties agree these conditions require that “TIME IS OF THE
ESSENCE." These conditions are found in Paragraph 3% Paragraph 8;° Paragraph 12;* and
Paragraph 19: Condition of Property (B. Inspection®) and (D. Wood Infestation®).

2. Ten conditions are set out in (he Paragraph 29 Contingencies’. Notahly, these ten
conditions do not provide that time is of the essence. Moreover, these stipulations preempt the
printed marter. These ten conditions ure stuted in three separate addenda, entitled Addendum As,
Addendum B? and Addendum C'.

3. The intention of the partics and the meaning of the Dudek/Cross Contract can be gathered
primarily from the contents of the writing itself. In other words, this Court finds that the
Dudek/Cross Contract is clear and unequivocal from the four comers of the instrument. This
Court finds that the intent of the partics is the sale and purchase of the Real Property. Even
though the conditions, in the stipulated contingencies, do not expressly require that time is of the
essence, these stipulations do not materially discharge the time of lﬁc cssenee provisions. The
parties intended that this transaction would occur on or before a date certain, specifically,
November 30. 2012. The Dudck/Cross Contract’s mcaning is determined by the Contract’s
contents alonc, This meaning is express. This Court finds the Dudek/Crass Contract is clear and
capable of legal interpretation. ‘Thus, this Court's only function is to interpret its lawful meaning.
discover the intention of the partics as found within the agreement, and give effect to it. Sge,
Heins v. Heins, 344 §.C. 146, 158, 543 S E.2d 224, 230 (Ct. App.2001). Park Regency, LLU v. R
& D Dev. of the Carolinus, LLC, 402 5.C. 401, 412-13, 74) S.E.2d 528. 534 (Ct. App. 2012).

4. The meaning’’ of the Dudck and Cross Contract is to give effect to the sale and purchase
of the Real Property, a unique residential real property. This objective, i.c., to give cffect 1o the

intentions of the parties, culminates at that point in tim¢ when Defendants Ferro deliver a deed of

vcon\«'cyamce’2 to Defendants Dudek and Cross in exchange for the purchase price. The purchase

price is Three tundred Three Thousand Dollars ($303.000.00). Defendants Ferro agree to pay
Five Thousand Doilars ($5,000.00) of Defendants Dudek and Cross' closing costs.
5. Paragraph 6 of the Contract provides: “‘Purchasc price shall be paid as follows: w Subject

to financing. Financing to be obtained by w Conventional.” Cross testified she and Dudek were

Civil Action No.: 2013CP1800074 consnlidated with Civil Action Na. 2013CP1800183
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prepared to pay 20% of the purchase price in cash, financing 80% with a conventional residential
Joan.

b. Paragraph 3's closing date condition is dependent on successful completion of all of the
conditions. This condition cannot be enforced until Defendants Dudek and Cross can deliver o
Defendants Ferro the purchase price. discussed infra.  Additionally, Defendants Dudek and
Cross arc not obligated to deliver the purchase price until Defendants Ferro perform the
conditions for which they are responsible'’.

7. Defendants Ferra rely heavily on the failure of Defendants Dudek and Cross to have
performed under Paragraph 8. A review of the condition reveals that the obligation to provide
writlen satisfactory loan approval within 20 consecutive days that contains no credit. income, or
asset conditions, unless otherwise set forth i the contract, is impossible. No other provision in
the Dudek/Cross Contract alters the obligation w0 provide written satisfactory loan approval
within 20 cansecutive days (hal contains no credit, income, or asset conditions,

8. Defendants Dudek and Cross's loan officer testified that the conventional residential loan
is subjcct to rules and regulation. ller testimony indicates her financial institution has lean
criteria that change. This testimony infers (hese rules and regulations are also banking
regulations. She stated the regulations change trom time to time. She testified that her financial
institution provides pre-authorized loan approvals upon a potential borrower's successful
application for an approval of residential (inancing. She testificd pre-approval loan letters
contain conditions that cannot be changed. She testified pre-approved loans evolve into loan
applications. Her (estimony established that pre-approved loan applications become laan
applications when a specific property is identified. Her testimony also established that a signed
application is not necessary for a loan officer to begin initiating the lender’s processing. She
testified that loan applications, if the potential borrower meets the loan processing conditions,
thercafter evolve into loan commitments. She testified loan commitments contain conditions.
Further, her testimony that a loan commitment for a conventional residential loan will always be
subject to conditions; such as, the borrower’s assets and liabilities remain substantially the same
as they were at the time of the loan's application', continued verification of employment,
mortgagec title insurance, free of liens and encumbrances, except those acceplable to the lender,

et cer, (PlaintifT Exhibit 16, generally, and specifically, Residential Loan Commitment,
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12/12/12). This testimony and documentary evidence is consistent with this Court taking judicial
natice of the fact that conventional residential loan approvals without conditions are impossible
to achieve.

9. Plaintiff Morphew and Defendants lerro assert Defendants Dudek and Cross failed to
p(:rform this condition. This Court finds that an unconditional loan approval as described in
Paragraph 8 is impossible'® to achieve. In fact, an unconditional commitment for a conventional
ecsidential loan is impossible. A conventional residential loan commitment is subject to
conditions. The legal effect of this impossibility is to excuse the condition. |lence. the
culmination of the transaction on or before November 30, 2012 is excused.

10.  The Court however finds that the temporal condition that TIME 1S OF THE ESSENCE
cannot be ignored altogether because the intent of the Dudek/Cross Contract was to complete the
transaction with ‘TIME 1S OF THE ESSENCE. Notably, this Court finds the term is a mutual
candition that conversely infers mutual benefits, The Contract created conditions for both parties
to observe the resounding term, TIME IS OF THE ESSENCE'. [n fuct, Defendant Cross
testified she immediately ordered a home inspection upon completion of the exceuted contract.
{Transcript page 35, fine 20). This act demonstrates Defendants Dudek and Cross understood the
intent and meaning of the Dudek/Cross Cantract.

11.  The cvidence reveals that Dudek and Cross had a completed home inspection by
November 3. 2012, On that date, the evidence reveals Dudek and Cross provided Defendants
Ferro a detailed list of critical concerns. The first of which embodies four points concerning the
structural integrity” of the residence!®. Additional critical concerns include plumbing waler
damage (6 points), moisture control (4 points). electrical issues (6 points), safety (4 points).
utility maintenance (2 points), and four miscelianeous points. (Plaintiff’s Exhibit 5; Transcript
page 36, lincs 5-8).

!2. The Court finds Defendants Dudek and Cross detail of problems they wanted addressed
consislent with their rights under the contract (Plaintift’s Lxhibit 3, Dudek/Cross Contract
Addendum A, ltem 1) and infers they acted on the condition time is of the essence to achieve the
Novembher 30, 2012 closing daic. Moreover, development of the critical concerns list and
notifying Dcfendants Ferro within 10 duys of the exceution date of the contract supports this

Court finding Defendants Dudck and Cross acted with good faith were dealing fairly with
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Defendants Ferro. The detail of critical concems cstablishes the importance aof clear
communication to avoid delays that poor communication invariably creates. The Defendant
Cross testified Mr. Ferro's reply was a “few simple lincs” indicating that he would take care of
the structural problems, the clectrical problems, wBuId make sure that the bath leak in his
bathroom was repaired, the floor would be repaired if needed and a few and other things like.that
(Transcript page 36. lincs 12 — 20). This evidence is not controverted (Plaintiff™s Exhibit 17, see
Thomas Ferro email. dated November 11, 2012 @ 2:51 I"M.). Also, the uncontroverted evidence
reveals a copy of the approved subdivision plat, dated October 20, 2012, was received by
Defendants Dudek and Cross the Friday aftee Thanksgiving. The effective utility of which is
Defendants Dudck and Cross were delayed until at least November 26, 2012 to further pursue the
purchase price through the conventional residential financing, Moreover, the evidence reveals a
wood infestation report (CL 100} was not provided until November 30, 2012. That report
revealed a number of problems.

13.  The Court Minds that Defendants Ferro failure to address each item of critical concern in
the manner in which it was presented violates Defendants Ferro's obligation to deal in good faith
and fairly with Defendants Dudek and Cross. The Coun {inds Defendants Ferro’s failure (o
immediately respond to Defendants Dudek and Cross in wriling to lhe eritical concerns (o
climinate, or at Jeast lessen, misunderstandings for Defendants Dudek and Cross to evaluate facts
regarding their due diligence, together with Defendants Ferro's failure (o provide an approved
subhdivision plat until effectively four (4) days prior 1o the Paragraph 3 date. and the utter failure
to provide a timely “‘clear™ CL 100, demonstrate that Defendants Ferro did not perform their
obligations under the contract. These failures prevented or hindered the ability ot Defendants
Dudek and Cross to complete their evatuation of the property as the Contract provides
(Plaimitf’s Cxhibit 17. see Susan Nicolson email dated. November 27, 2012 @12:44 P.M.),
Thus, this Court tinds Defendants Ferro's failures excuse the obligation of Defendants Dudek
and Cross ta deliver the purchase price on or before November 30, 2012 by the method of
payment to which the parties agreed. Restatement (Firs() of Contracts § 295 (1932),

4. This Court finds the actions of Defendants Ferro establish they failed to observe TIMFE IS
OF THE ESSENCE, a mutual obligation that the cantract required. "The contract expresses this

refrain five (5) times in the printed matter. The Court finds that Defendants Ferro’s tailure to
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respond with dispatch, and with clear intentions, effectively waives their right to assen
Defendants Dudck and Cross did not comply with their obligation to ohserve that TIME 1S OF
TIHE ESSENCE.

15.  The Court finds Delendants Dudek and Cross are willing, able and ready purchasers of
the Real Property.

16.  The Court finds the Dudek/Ferro Contract is enforceable.

17.  The Court {inds Defendants Ferro shall compiete the sale of the property to Defendants
Dudck and Cross.

18.  The Court tinds the Defendants Dudek and Cross' Paragraph 8 conditions are impossible.
Nonetheless, Defendants Dudek and Cross are bound by the vbligation of good faith and fuir
dealing which, when considered with the intent and meaning of the Contract, requires them to
pursue conventional residential loan financing without delay. Since, the payment methad to
consummate the sale is a conventional residential loan, the date of the closing shall occur as soon
as practicable once Defendants Dudek and Cross procure the loan commitment. Defendants
Dudek and Cross shall enlist the services of a closing attorney to assure the conditions of the
conventional residential loan commitment shall proceed with the urgency of time is of the
essence. Thus, the intent and meaning of the Contract is resct to the date this Order becomes the
law of the case,

19.  The obligation to observe time of the essence applies to both Defendants Dudek and
Cross and to Defendants Ferro. Since both parties are obligated to observe that time is of the
essence hoth parties enjoy a reciprocal benefit by this provision. The Court finds the mutuat
obligation that the partics must deal with one another in good faith and with tairness must be
addressed. The obligation for good faith and fair dealing, implied in every contract, is essential in
the Dudek/Cross contract refationship with Defendants Ferro.

20. In this case, had the Defendant Ferra reciprocated this mutual contractual obligation, the
sale and purchase of the Real IProperty would have occurred nearly two years ago, and would
have saved all parties tremendous time. cffort. ¢xpense and perhaps, as importantly. emotional
equity. Regrettably, Defendants Ferro allowed an innocent third party, Plaintiff Morphew, in this
consolidated case. to become entangled in an existing contractual relationship. In this Court’s

view, Defendants Ferro’s acts demonstrate they failed to exercise a simple rule of comimon
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decency that is, “do unto others as you would have them do unto you™.

A corollary to the
noble principal is “[e]very contract imposcs upon cach party a duty of good faith and fair dealing
in its performance and its enforcement.” Restatement (Second) of Contracts § 205 (1981). Sec,
Birdseye v. Davis. 13 S.C.L.. 296, 297-98 (S.C. Const. App. 1822) (In the construction of a
contract, the intenfien of the parties to be collected from the instrument, (if in writing,) should
be constantly in view. and i rtheir pesformance, good fuith and fair dealing Is alwaps
required.) (T'his Court’s emphasis).

21.  The Court finds Defendants Ferro are in default of the Dudek/Cross Contract for the
reasons stated in this Order. Pursuant to Parugraph 16, the Court finds Defendants Dudek and
Cross are catilled (0 recover reasonable costs, including a reasonable attomey fee. To this end,
Defendants are at leave o apply. on or before ten (10) days of the date of this Order, for costs
and attorneys fees due from Defendants Ferro. This Court wilt schedule a factual hearing on or
after 10 days from the date of filing thc application to ascertain a reasonable attorney fee and
what costs should be recovered. If Defendants Dudek and Cross fail to apply for costs and
attomeys fees within ten (10) days of the entry of this Order, Defendants Dudek and Cross shall
be deemed to have waived their rights under Paragraph (6.

22.  Defendants Dudek and Cross seek specific performance of the Dudek/Cross Contract.
Defendants Dudck and Cross claim against Defendants Ferro allege a breach of contract;
however, they maintain the property is unique and no adequate remedy at law is available. This
Court agrees. The property is six and six-une thousandth (6.006). acres on the outskirts of
Summerville, South Carolina between the developing communities of Knightsville and Jedburg.
In the last decade and onc-half this arca has cnjoved significant growth in commercial
development in a rurul sclting. The Real Propenty is closc 1o new public clementary and middle
schools, and Summerville’s private school, Pinewood IPreparatory School. It presents easy access
to the Town of Summerville, and U, 8. Highway 78, which is the predominant route between the
Summerville and the County Seat, St. (ieorge. In contrast, it is a far cry from a condominium and
significantly different than a home in a tract builder's residential subdivision. This Court finds
the property unigue. Specific performance should be granted because there is no adequate
remedy at law. Specific enforcement of the contract is equitable between the parties. See, fngram
v. Kasey's Assocs., 340 §.C. 98, 105, 531 S.E.2d 287, 291 (2000).
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23.  The Court finds the Dudek/Cross Contract is fair, just. and equitable. See, Anthony v.
Eve, 109 S.C. 255, 263, 95 S.E. 513, 815 (191R): MeChesney v. Sniith, 105 S.C. 171, 176, 89
S.E. 639. 641 (1916).
24, (iving due regard to the terms of the contract and the facts and circumstances conceming
the intent and meaning of the Dudek/Cross Contract. this Court finds it should order that done
which ought to be done. Hence, compelling performance of the Dudek/Cross Contract is an
cquitable result. Moreover, giving eftect to the intent and meaning of the contract by compelling
Defendants I'erro to sell the property to Defendants Dudek and Cross promoices a just resull.
25.  The Court finds Defendants Dudek and Cross worked in good faith to consummate the
salc. The cvidence supports a finding Defendants Ferro acts and omissions demonstrated unfair
dealing. Defendants Ferro fail to point (o meaningful communication with Defendants Dudcek
and Cross whereas the acts of Dcfendants Dudek and Cross infer they acted with care. kept
Delendants Ferro advised of the concerns they had. This Court finds Plaintiff's Exhibit 3 emails
demonstrate Defendants Ferro obfuscated the intcnt and mceaning of (he contract in the
performance of conditions incumbent upon them to fulfill. The Court finds Delendants Ferro
acted without intent to fulfill the contract according to its plain (erms. The circumstances imply
Defendants Ferro atlempled 1o usc the contract’s time of the essence provisions as an exemption,
and tricd 1o use it as a ol to avoid their having to deal with critical concerns raised by
Dcfendants Dudek and Cross, who were acting at all times within their rights under the contract.
CONCLUSIONS OF LAW
I The Findings of Fact shall be deemed Conclusions of Law. The Conclusions of Law shall
he deemed Findings of Fact. Additional Conclusions of Law are as follows:
2. The Dudck/Cross Contract is valid.
3. The Dudek/Cross Contract is a conditional contract.
4, The Dudek/Cross Contract is fair, just, and equitable.
5. Paragraph 12 of the Dudek/Cross Contract is impaossible to perform. Defendants Dudek
and Cross's failure to comply with Paragraph 12 is excused. llowever, Defendants Dudek and
Cross did all they could have done to achieve a conventional residential loan to complele the
method of payment. Moreaver, they carried into execution of the terms of the Contract with the

apprabation of Defendants Ferm.
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6. Defendants Ferro frusirated he rights of Delendants Dudek and Cross to perform their
due dilipence. Thus, Defendants Ferro excused the intent and meaning of the contract to
culminate on or before November 30, 2012 with TIME IS QOF THE ESSENCE.

7. Defendants Ferro's acts and omissions waived their right to require this Courl (0 give
¢eflfeet w the intent and meaning of the contract Lo culminate on or before November 30, 2012
with TIME IS OF THE ESSENCE.

8. Defendants Feero are in default of the Dudek/Cross Contract. Defendants Dudek and
Cross have a contractual right to pursuc recovery of a reasonable attormey fee and costs of this
action. In order to assert this right, Delendants Dudek and Cross shal-l apply to recover these
costs and fees on or before ten (10) days of the entry of this order. A

9. Defendams Dudek and Cross have demonstrated they are willing, able and ready to
purchase the Real Property, however, since approximately two (2) years huve passed since the
agreement was originally made, in order to give effect to the intent and mcaning of the contract,
they are granted the right to update their due diligence requirements while they rencw their loan
application.

10, Defendants Dudek and Cross shall be entitled 1o an updated Residential Home Inspection
in accord with Paragraph 19 {B) that is satisfactory to them.

11.  Declendants Ferro shall procure a CL 100 in accord with Paragraph 19 (D) that is
satisfactory (0 Defendants Dudcek and Cross.

12.  The Dudek/Cross Contract intends and means that Defendants Dudck and Cross are to
purchase the Real Property for Three Ilundred Three Thousand Dollars ($303.000.00) and the
methed of payment shall be a conventional residential loan. The closing costs shall be paid as set
forth in the Dudek/Cross Contract.

13.  Defendants Ferro shall obscrve the abligation of good faith and fair degling in
performance of the Dudek/Cross Contract.

14.  Delendants Ferro shall perform those conditions of the contract they are responsible for
without delay. They shall inform in writing with specificity the Defendants Cross and Dudek
what, if any, repairs they intend to complete to meet the satisfaction of Detendants Dudck and
Cross. Although the finding of this Court established the Defendants right to personal

satisfaction, the standard of satisfaction must meet the test of a recasonable person (supra,
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endnote 13). In assessing what is reasonable the obhigation of good faith and [air dealing
prevails,
15.  Defendants Ferro shall deliver a deed upon payment of the purchase price that complies
with the provisions of Paragraph 3. and Addendum A and Addendum B of the Special
Stipulations.
I6.  This Crder shall be construed to lerminate the Morphew Contract upon the exchange of
the purchase price by Dcfendants Dudck and Cross for delivery of the deed by Defendants Terro,
Hence. at that point in time, Defendants Dudek and Cross grant of mortgage lien to their
conventional residential loan lender shall be free of the encumbrance of the Morphew Contract.
17.  The Morphew Contract cannot be specifically performed unless the Dudek/Cross
Contract is tenninated beeause a condition of the contract cannot be performed.
18. If the Dudek/Cross Centract is terminated, Dgfend'.mls Dudek and Cross shall notify this
Court and Plaintiff Morphew immediatcly, and file with this Court the writtien termination of
Contract specifying the condition of the contract that could not be performed.
1. The Morphew Contract is a valid contract.
20.  The Morphew Contract is a conditional contract.
21. ‘The Morphew Contract is fair, just and cquitable.
22.  Thus, if the Dudek/Cross Contract is terminated, Defendants Ferro specifically perform
PlaintifT Morphew Contract according to its terms.
23.  Since the Morphew Contract is un enfurceable contract conditioned on the termination of
Defendants NDudek and Cross Contract, Defendants Ferrv are not in default ol the Morphew
Contract. Absent a default, Plaintill Morphew is not entitled to recover her costs and attomey’s
fee. NOW THEREFORE, IT IS

ORDERED, ADJUDGED, AND DECREED that Defendants Ferro shall deliver a deed
of conveyance to the Real Property to Defendants Dudek and Cross in exchange for the purchase
price in accord with the terms of sale and purchase contained in the Dudek/Cross Contract as
directed to be given effect by the Findings of Fact and Conclusions of Law set forth in this
Order. AND, IT IS

Civil Action No.: 2013CP1800074 consolidated with Civil Action No. 2013CP1300183
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SO ORDERED, ADJUDGED, AND DECREED!

L, A5

gflcs E. Chellis
St. George, South Carolina ’ rchester County Masler-in-Equity
Navember 6, 2014

' Paragraph 1. is not contested, however, this accounts for a fifth condition with ‘Time is of the Essence. The Count
considers it in construing the intent and meaning of the Dudek/Cross Contract.

2

3. CONVEYANCGE SHALL BE MADE: Coavayance shall e made subject ta ell easements as well as covenants af
record (provided thay do nol make the titls unmarketable) and lo all governmental statutes, ardinances, rules and
regulations Selfer agrees to convey by marketatde title and deliver & proper general warranly deed, if applicatls, frea of
encumbrances, except as hereln stoled. Seller agrees to pay all statutory deed recarding fees. The deed shall be dekivered
al the slipukated place of clasing, and transacton cloaed an or before ilJ‘_?O Dacwrbore @i | 2012 . nat {aler than
800 p.m Jime is of the essence, Saller and Buyer autherize their respective attomeys and the seltlement agent to furnish
i Listing Broker and Selling Broker cogies of the final HUD-1 settiement staternent for the [r:&eiuy for thewr ravisw prios

to cloging.
3

a. LOAN PROCESSING AND APPLICATION: Buyers obligation under this agreement i contingent an Buyer
obtaining sald Ioan. Buyer shall apply for @ maxtmum __ 90, 000 % loan (loan-tp-valus ratio} within 10 consecutive
days from the execulion of (his Agreement and snall provide Selter with written satisfactory toan approval within 20
conseculive days hat conteing no cradit, incomae, or asset conditions, untess otherwise set ferth in this contract, Time % of
tha egsanca, Shouid the Buyer fait to make loan application ar iecefve appioval within said period. and lo diligeatty pursue
the spplication, the Saller shall have the option lo terminate this Agreement, wilh written notice. Buyer altq agrees to
provide all documents of informaton requestad by the lending company in @ prompt and timely maaner Buyer will take any
action thal |3 meaded or requasted by Lender to process the loan application. Buyer further hereby gives permission to
Lender to disclose pertinent information concerning the Buyer's credit-worthiness or any other information needed for the
loan proceseing to the listing or cuaperaling broker(s) or agent(s). If Buyer {ails to comply with these above cantingencies,
Buyer shall be tn defaull of this agraament eubjsct (o the tenms of paragmph 16.

FHA Mortgage Inaurance  [Jwill [will not be added to the modgage. VA funding fee Dwil Owill not be added to the
marigags.

12, EXTENSION AGREEMENT: if the transactan has not closed within the stipulated time mit because a contingency
has not been satisfied through no fault of either parly. then both parties agree o extend this agreement for a peried not to
oxcsad 18 consecutiva days from the original cleging data. Closing shall occur within this time extansion, but in no
event shatl closing occur fater than the above exlension date. Time Is of the essence,

Civi) Action No.2 2013CP 1800074 consolidated with Civil Action No. 2013CP1800183
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5

{B) Inspaction: Buyer al Buyer's expense shall have tn priviege and responsibifity of inspecling the structure, square
footage, anviranmenial cohcerns Including but not fimited (0 mold, radon gas. lead-based paint and lead-based paint
hazards, wettande study, sgpurtenant buildings, heating, air conditioning, electical and plumbing systems as well as
built-in appurienant equiptment or appliances. All Inspections shall be completed by Novembar 20 L2012
In the ovent repairs are nacessary lo place the healing systam, ai conditioning, pfumbing, and electrical system %o be
conveyed in operative conglifon and to 1nake the roof free of leaks, ana the dwelling structurally seund, the Saller shall be
noblied in writing of the epecific defects or deficlencies within 48 hours after the inspaction date menboned atove. Time is
of the espence, If Buyer fatls to notify Seller within this fime, Buyer shalt have waivad any and all sights under the terms of
this paragraph. (I Leader's commitment (equires any adddional inspections or certifications, thege are to he provided by
Buyer.

6

(D) Waod Infesteticn Report: If the property io be seld has been previously occupied, []The Buyer  (® The Seller shal,
at their expense, have the propenty inspected and shall obigin a current Wood infestation Report (CL100) fram a licensed
and borkied pesl cantrol operator, on or befare November 30 ,2012 - Time 3 of the gsggase,
i Buyer is respongible for having the praperty inspecled as indicated ahove, but falls to have the propety inspected by this
date, Buyer shall have waived any and all rights under the terms of this paragraph. The Seller makes no warranties yath
regard to mafters covered by such report or any olher improvement unless specifically stated i this agreement if the
infegtation re;;oﬂrt /reueals the prasence of ar darmage by teimiite infestation or ether wood deslroying organisms. Selfer shalt

ramady such deficiencies, subject {o seclion (K} below, and shall furnish Buyer with a 1eport of a qualified inspector Fhat
praparty is Iree from infestation or damage heren mentianed or that infastation ar damage has been treated andior repairad
as appropiats in a workmanlike manner on of before closlag. _
tt the property ta te gaid has not beon praviously occupled, Seller shall cmtify (hal e dwelling has baen treatad by soil
poisening for tha prevention of tanmitas and other waod destroying organisms and shall provsde the Buyer, at closing, a
vuitlen cerlification from a licensad past controd operator.

29. CONTINGENCIES: These stipulalions shall preempt printed inalter herein; (atlech and reference addendum of
necessary) See ateachad addandum (3 13 -. (°
%

The undersigned Parties herehy agree ss follows.

Civil Action No.- 2013CP 1800074 conselidated with Civil Action No. 2013CP1800 183
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" The meaning of the contract and the intent of the parties to it is onc and the same thing. To intcrpret the lawful
meaning is to discover (he infention of the parties as found within (he sgreement. Our Court acknowledges
contractual language coupling the terms “intent and meaniog.” Cf, Mordecai v. Stats, 16 $.C. 622, 622 (1882)
{interpreting a power of sale in a morigage, the Court acknowledges language of the mortgage. “the conditions and
recitals thereef, according to the true intent and meaning); Hext v. Jarref!, 34 S.C.L. 11, 14 ($.C. App. L. 1848) (the
intcnt and meaning of a decd); Echveards v. Sartor, 69 S.C. 540, 48 S.E. 537, 537 (1904) (the Court acknowledpes
language of “truc intent and meaning of notc and condition thereunder written™ in a mortgage, see, also, Kaphan v.
Ryun, 16 5.C. 352, 353 (1882) (true intent and meaning of said bond, secured by 8 mongage); Crawford v. Owens,
74 5.C. 59, 60 S.I.. 236, 237 (1508) (the Court acknowledpges language of “the terms of the contract according to its
true intent and meaning” addressing a bond surety for the faithful performance of a contracty, Sufterwhite's 4dmrs v
McKie, 16 §.CL. 397, 398 (S.C. Consi. App. 1824) (“thc obvious mcaning and intent of the parties ta the
contract.”).

" Paragmph 3 describes (he particulars of the conveyanee; this provision is modificd by conditions sct out in
condition of the Special Stipulations,

** Addendum A requires the Paragraplt 19 (B) and Paragraph (D) conditicns to meet a standard totally acceptahle o
the Buyer. Scc. Restatement (First) of Contracis § 265 (1932): A promise in terms conditional on the promisors
satisfaction with an agresd exchange, gives rise to no duly ot immediate performance until such satisfaction; bwt
where it is doubtful whether words mean that a promise is conditional on the promisor’s personal satisfaction with an
agreed exchange, or on the sufficiency of that exchange to satisfv a reasonable man in the promisot's position, the
latter interpretation is adopted. The Ceurt finds the term “total satisfaction™ means Dudek and Cross are not required
to pay the purchasc price until Dudek and Cross arc personally satisficd with the Paragraph (9 (B) & (D) condilions.
In any cvent, Cross testificd despite Defendants Ferros® failure to answer in kind the questions concerning the home
inspection and after she procured a structural engineer’s reporl acecpluble to her {she had a rclative, who is an
engineer, review the calculations) she was zatisfied that the residence was structurally sound a reservation cantained
in her home inspection report. Dudek testified he nevér received a satisfactory CL. 100 (Transcript page. 104, line
23). Hence, she did not have an opportunity to determine if it was satisfactory.

'* The Court takes Judicial Notice that at a conventional residential loan closing borrowers are required to sign a
Uniformy Residential Loan application. The application is made under oath. This fact further supporis the
impossibility of the Paragraph 8 condition,

* Impussibility that would discharge the duty to perform a promise excuses a condition if (a). . ., or (b) exislence or
cucurrence of the condition is no material part of the exchange for the promisar's performance and the discharge of
the promisor will operate as a forfeiture. Restatement (First} of Contracts § 301 (1932). ‘This Court applies this rule
to the facts of this case as follows:

Dudek and Cross had a duty (promise 1o perform) o procure unconditional financing within 2¢
days of signing the eontract. The Contract calls for a conventional residential loan. Unconditional
residential loan financing is impassibie. The occumrence of the conditian to precure unconditional
financing in 20 days is not a malerial part of the exchange becausc delivery of the deed depends on
delivery of the purchase price not procurement of the loan within twenty days ol the signing of the
conteact and the dischargs of Dudek and Cross’s duly @ procure unconditionsl Joan approval
would uperate as a torleiture of the contract,

1 1t is well established in Lhis state that lime is not of the essence of ¥ contract W convey lend unless made su by ity
terms expressly of by implication. Bishop v. Tolbert, 249 S.C. 289, 153 S.L.2d 912 (1967). When the contract does
nat include a pravision that “time is of the essence.” the law implies that it is to be done within a reasonable time.
Hohgood v. Pennington, 300 S.C. 309, 387 S.E.2d 690 (Ct.App.1989). In equity, strict compliance with time limits
contained in a contract will not ordinarily be cnforeed, cxecpl with regard to option contracts. Dargan v. Page, 222
S.C. 520, 73 S.E.2d 705 (1952). Faulkner v. Millar. 319 5.C, 216, 219-20, 460 S.T:.2d 378, 380 (1995},
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"? Defendant Cross testified: )

“the piers were nul supporting anything. they were jus there. | didn't understand why all these piers were there, they
were not touching the house (Transcript page 38, lines 1-3) Dudek carroborates and efaburates: “We were concerned
about the extra piers under the crawl space becausc they were just there, they weren't at supporting anything, that
surprised me. And yes, we were concerned about the crack tile in the front foyer and in the master bathroom. The
back porch where the cancrete was sinking, 1 thought it was just an add on so 1 wasn't sure, if’ it was an add on it was
Just scitling, that didn't worry me that much. But the biggest thing was the structure of the house, (he  extra picrs
there for the supports because they were there and they weren't doing anything (Transcript page 98, |. 24 — page 99
1.9).

[

" The house is a fairly heavy house. it is madc of stecl and it has instalied CompCare on the vutside of it with rebar
tn it, g0 [ was concerned about the structure (Transcnpt page 38, lines 6 — 9).

* The moral principle, that men in their intercourse with each other should act with perfect fairness. is as broad as
the foundation on which society is erected, and, in soine form or other, we find it incorporated into the laws of every
well regulated socicty. “Do unto others as you would have them do unto you,” is the substratum of every civilized
cade. and the well known rulc that no one shall profit by his own wrong, or profit by his own fraud, is built upon ir-
and wherever it is apparent (hal one man has profitcd by fraud and circumvention, to the luss or injury of another, he
must respond. Minter v. Dent, 37 $.C.L. 205, 267 (S.C. App. L. & Eq. 1832)
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