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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE
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B E F OR E:

GENERAL SESSION
Probation Violation

TRANSCRIPT OF RECORD

February 17, 2012
Greenville, South Carolina

THE HONQRABLE EDWARD MILLER, Judge.

APPERARANTCTES

Robert Ianuario, Esquire
Attorney for Mr. Wichmann

Tony Anderson

Probation Officer

CAROLINE HISKELL

Thirteenth Circuit Court Reporter
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(There were no exhibits or witnesses presented).
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Donald Wichmann, Probation Violation

PROCEUEEDTINGS
THE CLERK: Donald Wichmann.

TH

]

COURT: Raise your right hand.

DONALD WICHMANN, having been duly sworﬁ,
testified as follows:

Have you had a chance to revie; this
vioclation report?

MR. WICHMANN: Yes, sir.

THE COURT: You admit the violations they
allege 1in here?

MR. WICHMANN: Yes, Your Honor.

THE COURT: Do you have a legal reason why
you violated?

MR. WICHMANN: Legal reason?

THE COURT: Do you have a lawful reason why
you violated?

MR. WICHMANN: No, sir.

THE COURT: I find that he's in willful
violation and this is his fifth violation.

What do y'all want to tell me?

MR. IANUARIO: I believe we've spoken with
Mr. Anderson on this one. We'd like to ask for five years
and terminate on this. He's not in agreement with the
termination part but we'd like to add it if we can.

My client is 34 years old. I would like to
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Donald Wichmann, Probation Violation

note that the violations are not new crimes, just
violations of conditions which still count as ? violation
but after dealing with a repeaéboffenders and career
criminals, this guy just made a couple of bad decisions.

He's been compliant with Mr. Anderson and
everything, willingly turned over his phone and admits
these violations. He's always reported as needed.

THE COURT: What do you want to do with him?
You want him back?

MR. ANDERSCN: No, sir.

THE COURT: He's got 11 hanging over him,
right?

MR. ANDERSON: Yes, sir. It is a mandatory
GPS. He will come out on track and once he is releaéed
from any incarceration period.

THE COURT: Six years and terminate. Good
luck. |

MR. ANDERSON: The phone that's in question,
Judge, do you want ---

THE COURT: Give it back to his family. TIs
that what you want?

MR. ANDERSON: We usually give it to the
troops or whatever.

THE COURT: Okay.

MR. ANDERSON: Thank you.
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Donald Wichmann, Probation Violation

I, the undersigned Caroline Hiskell, Official
Court Reporter for the Thirteenth Judicial Circuit of the
State of South Carolina, do hereby certify that the
foregoing is & true, accurate, and complete transcript of
record of all the proceedings had and evidence intfoduced
in the trial of the captioned case, relative to appeal, in
the Court of General Sessions, Greenville, South Carolina
on the 17th day of February, 2012.

I do further certify that I am neither of

kin, counsel, nor interest to any party hereto.

3

Caroline Hiskell
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Form Apptovedby' /
aca Al;ganawcenerat : 07-G$23-02556
y - : PﬁBATION CITATION
ﬁR‘G‘ No. C-23-10-1196
[[SOUTH CAROLINA COUNTY: GREENVILLE
Y.
DONALD WALTER WICHMANN, Donald Wichmann SCDC,# WF
00984019

TO: DONALD WALTER WICHMANN, Donald Wichmann

below. :

YOU ARE HEREBY NOTIFIED to appear in the above named case at the time, date and place specified

Place .
305 East North Street Greenville, SC 2960

"Room When Notified

Date and Time

as stated below.

YOU ARE HEREBY NOTIFIED that you are charged with violating the conditions of your supervision

Violations Charged

Mitler in the Greenville County Court of General Sessions.

8y violating conditions of Probation S, 7,9, and 10 of his Probation conditions and 3, 12 of the GPS Monitoring Program
conditions ordered In cause number 07-GS-23-02556 and continuation ordeted on 1-9-09 by the Honorable Judge Edward W,

YOU ARE HEREBY NOTIFIED that you have the rights listed below.

List of Rights:

You have the right at the hearing to question any person who appears as a witness against you and to have witnesses appear
on your behalf. You may present evidence on your behalf. You may have an attorney represent you. If you cannot afford an

_ | attorney. an attomey will be appointed for you. You must advise the agent or the court in writing of your desire for an
attornay. It Is your responsibliity to make arrangements for your witnesses and your attorney to appear at the hearing.

IF YOU FAIL TO APPEAR AT THE TIME,

WILL BE HELD IN YOUR ABSENCE AND YOU MAY BE INCARCERATED.

DATE AND PLACE SHOWN ABOVE, THE HEARING -

GREENVILLE , South Carolina

Probation and Parole Agent Agent #

~Date 10/13/2010

0422

Tony Anderson
>

the time, date, and place indicated below.

A copy ot the citation was served by the undersigned and givert to the indlvidual named thereity at

Place
C PROBATION, PAROLE B PARDON SERVIOES
301 UNIVERSITY RIDGE, SUITE 6500 .
. GREENVILLE, SC 26601

-" -

Date and Time

~

Swom to and subscfibed befare m?)thls Ao dayof V Nes
Q \ — .

Signature of]\l tasdy Public

My Commission Expires «<q k)/'zo

o 18 2 (Tarmnlaml,

Oarm t A1




STATE OF SOUTH CAROLINA
AFFIDAVIT

County of GREENVILLE

Personally appeared before me, Tony Anderson, who first being duly sworn, deposes and says that bONALD
WALTER WICHMANN, Donald Wichmann did within this county and State on the 13 day of October, 2010, violate
certain conditions of release in the following particulars:

DESCRIPTION OF VIOLATION

By violaling conditions of Probation §, 7,9, and 10 of his Probation conditions and 3, 12 of the GPS Monitoring Program conditions
ordered in cause number 07-GS-23-02556 and continuation ordered on 1-9-09 by the Honorable Judge Edward W, Miller in the
Greenville County Court of General Sessions.

The Affiant states that there is probable cause to believe the defendant named committed the
violations set forth and that such probable cause is based on the following facts:

The Defendant has violated his Probation in the following manner: By being $50.10 in arxxears
toward his Surcharge account; By being $105.00 in arrears toward his DACOR account; By being
$280.00 in arrears toward his Supervision Fee account; By being $310.00 in arrears toward his
Active GPS account; By failing to maintain gainful employment or show any proof thereof; By
failing to respond to GOC after numerous attempts on his pager and his cell phone; By failing
to respond to the oncall agents after numerous attempts, and by failing to charge his GPS unit
as instructed; And by failing to follow the advice and instructions of his Supervising Agent.
Such actions constitute a willful violation of conditions 5, 7, 9, and 10 of his Probation
conditions and 3, 12 of the GPS Monitoring Program conditions ordered in cause number 07-
GS-23-02556 and continuation ordered on 1-9-09 by the Honorable Judge Edward W. Miller in the
Greenville County Court of General Sessions. .

Sworn to and subscribed
before me this 13 dayof
October 2010 T

My Commission Expires: s =6 - S

£ iR 2 (Trmnims) , Panr 2 A1 2
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Probation

STATE OF s%; AROLINA ARREST WARRANT
COUNTY OF GREENVIL.
w Indixtinent Number 07-GS-23-02556

Warrant Number w23

State ldenllﬂtal!on No. (SID) 00884019

. TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE MUNICtPALﬂ'Y OF GREENVILLE, AND ANY CONSTABLE OF THIS I
MAGISTERIAL DISTRICT:

it appearing from the attathed aflidavit that there are reasonable grounds to believe that DONALD WALTER WICHMANN, Donald Wichmann, did on the § day of
Decembner, 2011 violate the criminat laws of the State of South Carolina as set forth below:

DESCRIPTION QF OFFENSE:

By violating conditions of Piobation 7,9, and 10 of the Standard Probation Conditions 6, of the Standanrd Sex Offender Conditions and 1, 2nd 11 of the Computer
Use Agreement for Sex Offenders ordered In cause number 07-GS-23-02556 in the Greenville County Coun of General Sessions and continuation ordered on
1-9-09 by the Honorable Judge Edward W. Mifler and 2-11-11 by the Hongrable Judge C. Victor Pyle.

Now, thetefore, you are empowered and disected to arrest the said defendant and bring DONALD WALTER WICHMANN, Donald Wichmann hefore me forthwith to
be dealt with according to law. A copy of this Arrest Warrant shall be dalivered to the defendant at the time of ils execution, or as soon thereafter as is practicable,
Done at GREENVILLE, . C. this 9 day of December, 2011,

(LS)
TGNaIuTe o -

Countyof GREENVILLE
STATE OF SOUTH CAROLINA : AFFIDAVIT

Personally appeared before me, one Tony Anderson, who, first Be\ng duly sworn, deposes and says that DONALD WALTER WICHMANN, Donald Wichmann did
within this County and State on the § day of Degembey, 2011, violate the criminal laws of the State of South Casolina in the following particulars:

DESCRIPTION OF OFFENSE:

By violating conditions of Probation 7, 9, and 10 of the Standard Probation Conditions 6, of the Standanrd Sex OFender Conditlaps and 1, and 11 of the Computer
Use Agreement for Sex Offenders ordered in cause number 07-G5-23-02556 in the Greenwille County Court of General Sessions and continuation ordered on
1-9-09 by the Honosable ludge Edward W. Miller and 2-11-11 by the Honorable Judge C. Victor Pyle.

The affiant states that there Is probabls cause 1o befieve thal the defendam named above did commit the crime(s) set farth, and um such probable
causa Is based on the fotlowing facts:

By failing to refrain from the possesaion of gexually explicit material per Standard Sex Offender Conditions (n
that che offender had a video saved on his phone in which his girfriend is performing Oral Sex on subject; By
failing to refralin from going on social aites in that subject‘'s phone ghows that he has been on Facebook; BY
being $160.00 Ln arrears toward hig DACOR account as 12-9-11; B belng §160.00 in arrears toward his Supervision
Fee account as of 12-9-11; By being $460.00 in arreara toward his GPS account as of 12-9-11; Ard by failing to
follov the advice and instructions of her Supervising Agent. Suth asctions constitute a willful viclation of
conditicns 7, 9, and 10 of the Standerd Probation Conditions 6, of the Standanrd Sex Offendar Conditions and 1,
and 11 of the Computer Uss Agreement for Sex Offenders ordered in cause number 07-GS-23-02556 in the Greenville
County Court of General Sessions and continustion ordered on 1-9-09 by the Honorable Judge £dward W. Miller and
2-11-11 by the Honorable Judge C. Victor Pyle.

Sworn to and Subscribed before me . ) L/

this 3day of December, 2011,
/ Affiant’

Address: sunt&s5o0
{L.S) 309 UNIVERSITY RIDGE
. GREENVILLE, SC 29601
" GREENVILLE
—_— . UsA
£o o - X0 Wy (854) 282-4540
My Commissi on Expires

wm 18 1 (Tomplate} [Revision A Revision Dato 1104/89) ) Pageiol2
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STATE OF SOUTH CAROLINA . IN THE COURT OF GENERAL SESSIONS

’ Indictment Number:
Countyof ___ G/rfn V. o7 6s__ 23 - A5 4
STATE VS. Probation C/W#s: Lr-22 = f1-09CY

‘n bt as Name of Original Offense: MM

AKA: . | OriginatArw#: _ 2= £49 ClC
Race: L/ Sex: 7 Date of Original Offense: L1z é

DOB: Conviction S.C. Code §: VIR W A 7

SSN: i Conviction COR Code #: 2 ! 2 |G N, .
SID#: gorglelq Original Sentence: S e
ORDER

The above named defendant has been charged with violating the conditions of probation ordered on __L/_/2 /| OF in the Court of
General Sessions of __ (7 -~z oo {rp Counly, and/or the additional conditions oge by the Court in probatio )

continuation orders(s) issued on / { . assetforthin the anache or sitaticals) dated
. After haaring me-eLvldeni nce afd bemﬁg duly sdvised, in the(@résentaiplmencalraf the defendant, | find that the above

named de anl has violated the following condition(s) of probation: (List by numbsr or iadicste opnlul conditions ae provided in the ofMidavh)
Ll S22 L . ,

Thoerefere, IT IS ORDERED that: :
the suspanded sentance be revoked and the gbove named defendant be required 1o serve é M@‘a remainder
of the original sentence, and/or pay $ . o z".’

O the suspended sentence be revoked and the above named defendant be required to serve monﬂ&eamotthe original
sentence and/or pay $ ; thareupon 10 be reinstated on probation, subject to the a conditions se@rth m-!h‘a Sttached
order and not inconsistent with this order. _;a,;.;.

"l L XA
O

O lhe above named dsfendant is continued on probalion as provided for in the original sentance, subject to the oonmabpy set forth
tharein and not inconsistent with this order. W Lung,

") z.-.ﬁE,
O probation is reduced to time served under supervision and the defendant is discharged from supervlslon on this date.

O the above named dsfendant is placed on active electrorilc monitoring pursuant to §23-3-540 (mandatary if convicted of first degres
/c'nlnal sexual conduct with a minor or lewd act, discretionary if convicled of any ather applicable sex offense against a minor).
F

Inanciat Obtigations: Order satisfies: O Department faes (smesrsgs) Civil judgment O Department fees
0 Finas and other fees (sraaregedalance) O Finss end other fess
O Reslitution (and 20%) (atrastagemslence) . erRestitutlon (and 20%)

G/Addiﬁcnal Conditions ordered by the Court:
- rerminade 7% ¢ 444’1((
= oty Sediefs s flhenp 3 é»m/ 5/, reesy’ o

.~ The delandant Is given credit for pre-revacation hearing detention Ums on cumrent probation violation to ba calculated and applied
by the SC Departrnent of Corrections.

A defendant has previously served 2 rgars o this sentence.

{apin sentonce tma andlor prior partist nvecauon

Q/e defendant was previously placed on gctive electronic monitoring pursuant o §23-3-540.

ms___/ 7’?%: f boms ,w/,l :t @ % %
Presiding Judga . - //r/

Judicial Circuit

You are hereby advised that under tha law the Count May at ahy Ume ravoka or modidy eny condidon of this ¢! ton; im any iswiut nd proper; or axtend your
pensa of probetion nol Io exceed fve (5) yoass. Al afy ime within the pertod of your probation, the Caurt may requist you 10 3arve any pant of the ofigingl sentence Imposed.

This is to certity that | have reed, or have had reed ta mo, the order and the condions set out thereln. 1agroo to comply wilh such conditions and the conditions of my attachad
probation order durng (he period of my probatian. | have racelved e copy cf thts Court'e crdser ang ell ofiechmants.

Offender's Signaturo Witnessed by
igned this day of , , at SC
Cey Month Yoor cty
DPPPS Form 8 {Stock)  Revision: O Revision Dals 08-01-2011 Copy Ohstibutions: Whls-Clerk of Coun: Yellow.SCOC; Pink-Offandsr Fls: Goki-Offonder

<
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Probation . ’
STATE OF SOUTH CAROLINA ARREST WARRANT '
COUNTY OF GREENVILLE : ‘ R‘ G\NAL

Indictment Number 07-GS-23-02556

Warmant Ntlamber W-23-11-0002

State identlfication No. (SI0) 00384019

TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE MUNICIPALITY OF GREENVILLE, AND ANY CONSTABLE OF THIS
MAGISTERIAL OISTRICT: \

v

it 2ppearing from the attached affidavit that there are reasonable grounds to believe that DONALD WALTER WICHMANN, Donald Wichmann, did on the 4 day of
lanuary . 2011 violate the criminal laws of the State of South Caralina as set fonth belaw:

DESCRIPTION OF OFFENSE:

By violating condittons of Standard Probation 1, 4, 10 and Standard Sex Offender Conditions 4, 2nd 10 ordered in cause number 07-GS-23-02556 and continvation
ordered on 1-9-09 by the Honorable Judge Edward W. Miller in the Greenville County Cour of Genera) Sessions.

Now, theretore, you are empowered and directed to arrest the said defendant and bring DONALD WALTER WICHMANN, Donald Wichmann before me forthwith to
be deak with according to law. A copy of this Arrest Warrani shall be denvercd to the defendant at the time of ts execution, or as soon thereafter as is practicable.
Oone at GREENVILLE, . C. this 4 day of January 2011,

{LS)
gnatra N

County of GREENVILLE
STATE OF SOUTH CAROLINA AFFIDAVIT

Personally 2ppeaied before me, one Tony Andersan, who, first being duly sworn, deposes and says that DONALD WALTER WICHMANN, Donaid Wichmann did
within this County and State on the 4 day of January, 201 1, vioate the criminal laws of the State of South Carolina In the following particulars:

DESCRIPTION OF OFFENSE:!

By violating conultions of Standard Probatlon 1,4, 10 and Standard Sex Offender Condltions 4,3nd 10 ordered in cause number 07-GS-23-02556 and continuation
ordered on 1-9-09 by the Hanorable Judge Edward W. Millet in the Greenville County Court of Genera) Sesslans.

The atfiant s!ates that there Is probable cause 1o beiieve that the defendanl named above did commil the crimo(s} get forth, and that sueh prodable
cause 15 based on the following facts;

The Defendant hae violated his Probation in the following monner: By failing to refrain from the use of Alcohol
in that subject had & 18 pack of Bud ljight in hys possesaions as well as a opan baer verified by Home visit on
11-16-10; By failing to refra:n from having contact with a person ynder the age of 18 in that we have an
affidavit stating auch; By failing to refrain from having contact with a person who has a criminal record in
that he is residing with Dawn Legecte in which she ie on active Probation at this time; By testing positive
for Opiates on 12-22-10 without having a prescription; And by failing to follow the advice and instructione of
his Supurvising Agent. Such actions constitute a willful violation of standard conditions 1, 4, 10 and Standard
Sex OZ€ender Cenditions 4, and 10 ordered in cause number 07-GS-23-02556 and continuation ordered on 1-9-09 by
the Honorable Judge Bdward W. Miller in the Greemville County Court of General Sessious.

Swom to and Subscribed before me Q_/
this 4 day of January , 2011, ) ‘>,
7~ Affiant

. ' Address: SUITE 6500
7/ (L.S) 301 UNIVERSITY RIDGE
GREENVILLE, SC 29601

re of Nolary Fu GREENVILLE

USA
(864) 282-4540
S YVZ 7. B
N

orm 16 § [Teenplate) [Revaon A Raovision Data 110898} Poge i vl
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STATE OF SOUTH CAROLINA IN THE GOURT OF GENERAL SESSIONS.
, . _ lNDlCTMENT#
County of . Crevmuslir o7 o823 - 02584
STATE V8. ‘Probation CW#s: __ -0 T ~ /o - eL
W3- 1l e 04,2

&7@/9{ WLk 2G50 Name of Origlnal Offerise:. rcirt Hr o a li Lla{

L~ ' . Original AWS: ____ T alg 620
Date of Original Offense: 1l27406
Cofviction'S.C. Code §: /é /ST~ [&e
Conviction COR Code # cf I 4__/ g
‘Orlginal Seritence: : :

ORDER
The'abova named defen am has bean charged ‘with.violating the canditiona-of probation ordered on _ &1 _/ Of ﬁ In the Court of:

General Sessiongof . .. Caunty, and/or the-additional. conditiorig ordered by the Courtin pmbaﬂon

commuatlon rders(a) isguad'on’. 4 , 85381 forth.In the anached Warrant(s) of gitation(s) dated -(C- ( LY 74
-4 </{. . Afer.hearing the evldence and. bemg duly. advlsed in'thé (piesencaavennes) of the. defendan fd that the-above-

’named dalendant has vigiatad the following condition n(s) of pmbaﬂon (Lig1 by nimber omciwa tpecisl conditions as

ln
L X2 577 » £La Y, 12 L Y, 1o {zx% (myfrmoj

Tberefore. 14 |s ‘ORDERED that:

O the suspended sentence ba revoked and the above named defendant be required lo-serve. monthalyears, {he remainder
of the arigina! Santence, and/or pay 3. =

—_—

1he susperxied sentsnce ba revoked and the above named defendant be required to.serve

gentenceand/or pay.$: ; thereuponto be” relnstated on ‘probation; subject 1o the oondmons sel fonn m m anached
order-and-not inconsisteni with this order. L

Ci'\

therain and nol inconisistent wlth ms arger.’

e+
e

0O  probation is reduced o ime.served under supervision and the defandant Is discharged from.&upervision on this dsg

3 the above named defendant i is-placed on active slectranic momlonng pursuant to §23-3-540 {mandatory.if convicted of first degree
cnmlnal sexual conduct with'a minor or-lews adt, discretionary if convicted of any other applicable séx offense. agaxns! 8 manf)

" Additional Conditions ordered by the Gourt: Timts  sattshes ,"‘*‘”e/ﬁ7 P Certes . Sf P

4 S Fv R, v >y
Sedipet ¢ be grehvod g 4 et . Ot 7rlet ‘W""” £
/5/345ﬁ )(,q }t //m&o/ éﬁ&é_ o 6/5 ~’WA3W,y;-

LS hctine Lesiputton, Gpom His selrssT. b
O Thedsfendant is. gwen credil for pre-revacation hearing. delenuon time on:current probation viotatlon fo be calcuiated and. ap%

by the 5C- Deparlment of Comactions.

lg/he defendant has previously served 2 natheleasddn this sefitence;

{spln senience §me and'or pricr psnial rvocation ne):

B/The “defendant was prewous!y placed on’ acﬁve eledlionic monitaring pursuait to §2}¢-540/ / ﬂ /]

Z/ _day of g!‘ru eng 20 0/9/ M

r Presldmg Ju
//Jsrn v //f . sC P~

- *
aruom— ——
—— —ee

YcummwmwdMmmmwmnmymewmmdm&wmm«dmamm imposa vy wiil conditions R desms proper, or extent your-
pemdprommmtoemdﬂvamyem Nwmw«:mmwdmmmmmrmmmbmwmdmo@wmw

Thb&mcuﬂym!lhavarezﬂ ammmmmmmmrdmamwum Iemmmp&%mmmwmmdwmm
ProtEnon order aiirng e poriod‘of my probation. lmmamdmmsmmeﬂawmnu

Oftander's-Signature Withessed by

Signed this day of o _.a sc
. B : ~ ~ :

) 2y Month Year Cey
@m 8 {Stock) Rovisin: C Ravision Dats 09-31-2008 Copy Distibutons: Wnite-Cler-of Court; Yellow-5CDC; Pink-Offonder Fit; Geid-Ofiender
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STATE OF SOUTH CAROLINA _ARREST WARRANT |

COUNTY OF GREENVILLE
Iniciment Number 07-GS-23-02556

W.2308-3100
Warrant Numbet

Siate tentification No. (SID}) 00984019

10 ANY LAW ENFORCEMENT OFFICER OF THIS STAIE OR CQUNTY OR OF THE MUNICIPAUITY OF GREENVILLE, AND ANY CONSTABLE OF THIS
MAGISTERIAL DISTAICT:

It appearing from the attached affidavit that there are reasonzble grounds to believe that DONNY WALTERW!CHMANN Donald Wichmann, did on the 22 day of
Ociobar . 2008 violate the criminal laws of the State of South Caraling 25 set forh below:

DESCRIPTION OF OFFENSE:

By willlully viclating conditigns 2, S, 10 and Sex 0«endcr Condition 9 a5 ordered in Cause number 07-GS-23-02556 by the Greenville County Court of General
Sessions on 06710708, )

|

Now, therefore, ysu are einpowered and dirccied to arrest the said defendant and bring DONNY WALTER WICHMANN, Donald Wichmann before me forthwith to
be geal with ace »rding to law, A Cnpy of this Arrest Warrant shall be delivered 10 the defendant at the time of its execution, or as soon theredfter as is prscticable.
Done of GREENN LLE, 5.C. tnis 22 oay of OClober, 2008,

County of GREENVILLE
STATE OF SOUTH CAROLINA AFFIDAVIT

Personally app« ared Lefore me, one Robbie Gilbiert, Jr., who, first being duly swomn, Ueposes and says that DONNY WALTER WICHMANN, Donald Wichmann did
within this Cour*ty snd State on the 22 day of Oclobe; . 2008, violate the criminal laws of the Stote of South Casolina in the following particular:

DESCRIPTION OF OFFENSE:

8y willfully vioi:ting condfivions 2,5, 10 and Sex Offendes Condition Qa5 ordered in cause nimber 07-GS-23-02556 by the Greenvilie Cuunty Court of Genersl
Sessions on 06/10/08.

The affiant stules that there is probable cause to believe that the defendant named adove did commil the crime(s) set forth, and hat such prodable
cause i8 dase .J an the tollowing facts:

By having changed his residence without the knowledge or consent of his agest cn Or ajout 10/07/08 and not
roeifying big agent cha: he had changed hig residence unzii 10/17/08 verified by messaae left on agenis voice
mail on 10/17/03, home vigil cornducted on 10/21/08 and telephone contact with cffandars previous landlord on
10721/08. 3y failing to maintair a guitable rexidence whkich ic approved by hic agent Ly moving to an address
without the knowledge aad consant of che supervising dgens which is within !,000 feet nl a school wmaking I:
unsuicadle and a vlolation of Ris Standard Sex Cllender Conditzions as verified by a home visit conducted on
16/21/03. By failiuy co work diligently at a lowful wecupation. By failing io Zollow the advice and
inscruzeions of his sepervisling ageni.

Sworn 1o and Subscribad before me

this 22 day of October , 2008, /LG@Q
Affiant
Address: SuITE 6530
LS) 301 UNIVERSITY RIDGE
GREENVILLE, SC 29601
REEN
PASSICA Explisia Do e
e c:.'.'.:sr 1,201 e {864)282-4540

Farm 10 1 1T orngiate) (Ravisan A Revision Dato (1,0898) Pagetof?

\
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by the Sauzh Cevating Departmend of Probation, Parole and Parden Services

STATE OF SOUTH CAROLINA i (N THE COURT OF GERERAL SESSIONS
Lo mmcmsnw

County of G Ceenvilld ... Z 6S-_R3 FALSE

STATE vs. R T

P‘r:})aﬂon CWis: w}da; ﬁz - 223!

R ~23-g9-3

DJA_/('/ Wichaza -, Name of Original Offense: _A@wed Atz an A il
: S | original AW#:

Race ___L__ Sex:

Date of Original Offensae:
Conviction S.C. Code §:

Conviction COR Code #; __ / 2
292 Hald. Original Sentence: _ |5 Ygars SuSg £ yos Supdaniy
ORDER
The above named defendgnt has been charged with violating the conditions of probation ordered on _& _/ iC I,gz,lnthe Counof
Genera) Sasslons of _&@l&ﬂﬁ_—_mumy, andfor the additional conditions by the Countin p
t ers(s) BSued on , a8 gat forth in the attached ordtaﬁnn(a)dm
[ . Aftet heartng the evidance and being duly advizad, in the (presence/absence) dant, | find that the ebove
named ndart hgs v the fotlowing condition(s) prabation: (Ust by w&mmmammmm)

1"noA

Therefore, IT IS ORDERED that:

O the sucpended sentence ba revoked and the above named delemmbemutmdtom__mnmem, the remalnder
of the criginal sentence, and/or pay §. . .

)Q the suspended santencs be revoked end the above named defendant be required to serve .:2- mo the original

sentence and/or pay $ ; thereupon to be reinstated on probation, sutject to the conditions set (o the sttached
order gnd not inconsistent with this order.

0

the above named defendant is continued on probation as provided for in the eriginal sentence, subject (o the conditions set forth
therein and not incongistant with this order.

probation Is reduced to me served under supervisian and the defendant Is discharged from supervision on this date.

the above named defendant is placad on eclive electronic monitoring pursuant to §23-3-540 (mandatory if convicted of first dogree
aiminal sexus! conduct with a minor or lewd ect, discreticnary if convicled of any other appliceble sex offense against & minor),

Additional Conditions ordared by the Court:
Time T2 Sa‘ns‘cy Sufécvision Lecattears. Resralrure S“"d"'m axf Rc‘”"’""’"d

Madatoty GPS oroktal TMIT ST

1= &0

O The dsfendent Is given credtt for pre-revocation heering detention ttme on cuirent probation violatlon to be caiculated and applied
by the SC Depertment o1 Cerections.

zf The dafendant has previously served '0"mnmuyesnonwsm:m.
(=51 santence tima and/or pricr partis! revocation Ume)

O _The defendant was previously placed on 8ctve electron's menitoring pursuent te §23.3.540.
_‘Ll".m_,}_»a;,___ 2009 =C (A A2,
(xreerville . sc , 'E‘.‘ﬁ'é‘ﬂ L“‘."’g,-m 137 sudictay Circut

mmmmwmmmummuwmmwmwmdmm tmpase any trwdd congtions R deerns Fropes, o axiend your
period of probItion net to excoed tve (5) yesrs. Mwmmnwdmmmmwmmummmammmw

Thin 18 & cavtly that | hawe read, of Iavo hag read 1o me, Tie ordor end the oondions ot ot tharein, 1 agreo to comply weh such conditiorns and the achiiiions of my Gtiachod
mmmmmumwm | hove roonived & copy of Bt Court's order and 2 sliachments.

Offendara Signature Winessad by
Signed this day of ., at sC
¢ Oay Morth Yex chy
Form 0 (Stock) Revision: C Rovision Des 01.31-2003 Copy Otstymugons; Whin-Clerk of Court Yellow-5COC: PinkOftencss Fia; Gold-Offender

——————tEEEEEEREEEEREEREE TR
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FORMS /
STATE OF SOUTH CAROLINA )
' » ) IN THE COURT OF COMMON PLEAS
County of _ Greeqyille )
)
Denald W. wichmaon Scoe” 338564 )
Full name and prison number (if any) of Applicant )
- ) a012-cp3- OGS TE
) APPLICATION FOR &  =3g
) > 375
State of South Carolina ) - POST-CONVICTION RELIEF 7_‘8
) U &o5
) DI =
) e T
©

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it sffall be in writing (legibly
handwritten of typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicablé question, If necessary, applicant may fumish his answer o a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to -
which question any such continued answer refers. . St

Since every application must be swom under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should‘ lherefore exercise
care to assure that all answers are true and correct.

- if the application is taken in forma pauperis, it shall include an affidavit (attached at the back of ’
the form) setting forth information which establishes that applicant will be unable to pay the fees and

costs of the proceedings. When the application is completed, the original shail be mailed to the Clerk of
Court for the County in which the applicant was convicted.

1. Place of detention MM@_LLQ,QQ Pash g&y pe. Bog 2039
Rudgeland | 5 24930- 2039 '

2. Name and location of Court which imposed sentence Mﬁm@_&mﬁ_’__

Counts Cous nS - e 39bol

3. Name(s) of co-defendant(s) (if any)

—

4. The indictment number or numbers (if known) upon which and the offenses for which

: ‘ '
(a) 4007~ 35-23- 03550 _Qnmnnl A!'mg 1219630
(b)

sentence was imposed:
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()
The date upon which sentence was imposed and the terms of the sentence:
(@) JLR}mmnj_nZo.U_,J_&tm_mm.memLaﬂ
(b) ’
(c)
Check whether a finding of guilty was malde:

(@)  afteraplea of guilty v

(b) after a plea of not guilty

(c) afer a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?

If you answered “yes” to (7), list:
(a) ihe name of each Court to which you appealed:

il.

b) the result in each such Court to which you appealed:

i,

) the date of each such resuit:

(d) if known, citations of any written opinion or orders entered pursuant to such
results: '

ne.

If you answered “no” to (7), state your reasons for not so appealing:

(@  Plea Agreomont - wwos lold could not apprad 00

(b)
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(c)

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:
(a) Mﬂﬁﬁ:ﬁd_axsm
(b) |

(©
State concisely and in the same order the facts which support each of the grounds set out
in (10):

@  Plegve sce allached negument

(b)
(c)

Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law? _ Ao

.(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? __ Np

(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? __alp
(d) * any other petitions, motions or applications in this or any other Court? _Nap

If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:
(a) the specific nature thereof:

i,

iii.

iv.

(b) the.name and location of the Court in which each was filed:

i

i
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{c)

it.

ii.

(d)

17

the disposition thereof:

the date of each such disposition:

if known, citations of any written opinions or orders entered pursuant to each such

disposition:

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

No

If you answered “yes” to (14) identify:

(a)
i.

(v)

which grounds have been presented:

the proceedings in which each ground was raised:

Revised 3/2003
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6.  Ifany ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(2)
(b
()

17.  Were you represented by an attorney at any time during the course of:

(a) yc;ur arraignment and plea? “:}"—“
(b) your trial, if any? Al ! A
(c)  your sentencing? yes
(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence? N 'ia |
(e) preparation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed?
Nja .o
18.  Ifyou answered “yes” to one or more parts of (17), list:
(a)  the name and address of each attorney who represented you:
i .0. L . " o -
wa_wm&ﬂﬁ_éc 3290 0f
ii. .
iii.
_(b)  the proceedings at which each such attorney represented you:

iii.

_‘B)mugl\_hxmn.g_md_‘smkzml\g and olia

Revised 3/2003
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19.  State clearly the relief you seek in filing this application:

20.  Are you now under sentence from any other court that you have not challenged?

Ao

STATE OF SOUTH CAROLINA )
) VERIEICATION
County of Jasrgpr )
' »
I, ic : 554 4 , being duly swom

upon my oath, depose and say that | have subscnbed to the foregoing apphcanon that [ know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are true.

Qar\a//! IJ ﬁ/"léw

SWORNM.10 and su b ribed before me this %

day of 6 .
M -Q O'QM\MN (LS)
0 Nurary Public
My Commission Expires: ) 0

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L. ng- [d (- tatchmann Sgpc: 332554 . hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application [ declare under penalty of perJury that the following facts are true:

(1) lamthe applicant in this action and | believe [ am entitled to redress.

2) Because of my poverty | am unable to pay the costs of said procecdmg or give
security thereof.

0&%/[{ L/ U,lkb\..f-
Applicant

SWORN or affirmed ta.and subscribed before me this
day of cq. X012

Robporre

U Notary Public

My Commission Expires: -m“-‘f Ao, Joll

Revised 3/2003
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The Applicants original harge - lewd Ack Ugen a Child, Jndiment
Number 007- 65- 42~ 02556 ~ Came before $his Honorable Courl an 10 June 2008,

The Applicart's plea of quil was entered and the senlence was 15 years
susperdled do 5 gears prebakion.  The plea agreement s Specu'al\ conditions were
reskibubion , and réndom Drug | Alechal Tesking . The Deense Ablorney arqued
oquinst mardalory GPs meniloring and the Courl agreed.  This plea wes
recommended by the Jlale and so enlered.  ( See, Exhibil A- Sm-\encim_; Sheel

~

10 June 2008 . )

The Appiicu& then riclaled his probakion on 09 JW 2009 and was
- senlenced fo 3 years incarcenakion w".#, the Saurth Carclina Depardment of
.Correc.hons.'_ Yhereupon o be reinslaled on probalion. The (ourt also ordered.

ma.ndo.lcrﬂ Ges monilmw} in violalion oj the oru‘airuz\ p'ea. o.sruMeqi. ( See.
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| ‘E‘h.‘kl B- Original Arcest Warrant ard the Lourts Order.)
The Applicant violaled prbalion agawn ard a lourt Orler wa.; issued on

I february 2011 where the Applcant was erdered o see @ senlence of b
uears in the South Carclina Departmant of larreckions and ferminaling his
prebakon.  The Court, hawever , reinslaled the mandalory 605 momilering
upen the Applicants release, agawn violaking the original plea agreemant.
(' See, Exhibil €- Probalion C.‘Laj-l‘onv Arrest wa}ranx‘- Court's Order.)

Cmmsel was ineﬁec.live, JQ.« Ja.-.l.ms ' 7

j‘o Mve::L’Sale case where Probadion
Cilakion and Awest Warran! weve

dl fferent.
- The AAp.pl.l.umx(s Probation O\H"w, Tong Ardersen - Agent *ouas preparad Jhe
Probakion Cidakion ‘Qn 14 Oclober 2010 ard +hen {'Pne. Peobation Orrest Warran cm.
o4 January ot wi%. bwe lolally A;fjuenjr no.rruliv.e.s , ‘u\ete;:.re, Calcki;\g the |

Rpplicant off quard ard M\e o prepare })r hus dejg;\sc. The bbjtme Cocunsel
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made no objeckon o s and theefore did not deferd the Applicant fo the
spmash of his abilily.  ( See again, Exhibib €+ Probalion Cilakion ard Arvest
Warrant. )

Had counsel knaun he difference. = objectad 1o the admission of e
informalion contained inthe Wamrant - he ord the Agplisunt would hare been
oble lo prepare an adequale defense.  Evidence Yhat the Agplicant’s case was
inadequalely inveskigoled by counsel relled o cldum ¢f ineffeclive asislonce. of
tounsel ord thak dhe cloim had Yo be resnvel or poskeamichion clif. e Sk v
Elmore | 386 $.£.2d 769, 300 S.C. 130 (Sc 1989).  Posheonvickion relief process
s specifically designad do alow Jor inquivy inlo relevant focks surrcanding
odequasey of the Deferdant's informabion . . appropriake. remedy is lo remand

far heasing . o See, Cartrele v. Slode, uug S.e 24 553, 323 5.¢.15 {5¢ 19ad).

Molion b vo.cale, sel aside , ar correr)’ Senlence. w.o.s scle proceclu.ra.l »van?ole ‘a.y
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Bs'which d_e}e_rdnrr‘ ceuld cha“ense val;‘c{jlﬂ o} [‘.njormal«‘on] q,fler errluins
a guiug plea. See Lunited Slales v. Jemsen,v 16 Fed. Aopx. Son (a4, sc 2009.

Caunse) was Aeemed ineﬁeclwe };r nat
objeckng lo the addibion 03 mm\cla‘og
GPS mnnilorina Vio\a.hns {he dexms o}
the on‘sinn.l plex O.gneemm‘

The Applecant s on‘gim} plea a%reemgn" was recommerded by the Slale’s
Sobiciber and negoliated with original counsel $hal Jhe Applicant woud agree
bo a pleav ogreemen* withaed $he shpu\as.ion o} ma.rdaicrﬂ GPs monilorin.g.
This was arqued in Qou.ri, all parl;es Qgreed Yo the omission o_{‘“u's nrioni‘orirg
and the Agplicant agreed Yo $he plea. cgreement,

(ounsel did nol objw\ {o the addelion oj the moni‘crir\s clu.n'ng the
Apph.cun{’ s Vpro’omlion hw.ring and the Prcbalion Oguer had no\junsdic‘{on in
which {o recommend or chat\ge_'%\e corditions (J the or§«5ina] Sen‘encinﬁ Ordler

' SC%md lo June @003, ( See, Exhioil A - SW&r\g S‘\ed) The 3°nj 4%
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Jw:hlw.\ review - indhis case- is bo place the Apph'mn{ in the pos;L«‘on he
woald have been had Yas ervor nct L\a.ﬁmma‘ in the Eirs‘rp\ax.e_. See, Lunited

Stales v. Hodden, $75 F.3d 653 (C.a.4, SC 2001,

Concluesion :

Duie bo tha fock $hat Counsel fauled Lo 'aaquaag inveskigale. the Applicant's
case dusing hes aseignmant do Yhe Agplicant ; ard farling Lo object o the changing
of e ariginal plea. aggeemant buy adding mandalery 65 monikring 5 he Applcart
is requesting that Hhas thanorable Courd issue an order as lo Lime served on Yhis
sentence ard remove the mardalary 605 manilering program and whotever
relief this lourl deems nacessarg.  The Apphieant would ke do thank the
Coucks cligre ard bime in s maller

eespE& submi Heal,
lJ’ .’j’t/"ww\/v

Jorald . Wichmann, scoc” 333554
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. EX h\\bi&' A’

CSenlencmg Sheel 10 June &.00‘8')
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIngs
COUNTY OF Greenville

STATE VS, INDICTMENT/CASE#: 2007GS2302556

. Donald Wichmann A/WE: 1819620

AKA: - Date of Offense: _1/1/2006

S.C.Code § :_16-15-140
CDR Code #:__2468

ace: W M Age: —30_
DOB
Address:

SENTENCE SHEET

DL#:
In disposition of the said indictment comes now the Defendant who was 0 CONVICTED OF or ﬁ PLEADS
TO: LEWD ACTON A CHILD <16 YRS

in violation of § 16-15-140 of the S.C. Code of Laws, bearing CDR Code # 2468
(X NON-VIOLENT [JVIOLENT [JSERIOUS [JMOST SERIOUS [JMandatory GPS(CSC [J817-25-45

w/minor st or Lewd Act)

The charge is: (X] As Indicted, [JLesser Included Offense, []Defendant Waives Presentment to Grand Jury. (Defendant initial)
The plea is: [] Without Negotiations or Recommendation, [J Negotiated Sm% Recommendation by the State.
#— Defendant J Adom r Defenzt
. t is commited to the ] State Department of Corrections, (] County Detention Ceater,
for a determinate termof __ /.5 ears or [ Junder the Youthful Offender Act not to exceed years
and/or to payafineof § ____ " ; provided that upon the service of days/months/years and/or payment
of § : plus costs and assessments as applicable®; the balance-tsSuspended with probation for

/years and subject to South Carolina Department of Probation, Parole®
probation, which are incorporated by reference.
(O CONCURRENT or [] CONSECUTIVE to sentence on:
[0 The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
by the State Department of Corrections.
[l The Defendant is to be placed on the Central Registry of Child Abuse and Negiect pursuant to S.C. Code §17-25-135.

Pardon Services standard conditions of

SPECIAL CONDIT]ONS: 7 A

[EéSTITUTION:D Deferred [] Def, Waives Hearing []Ordered- pTUP E

Total: § plus 20% fee: § days/hours Public Service Employment
Payment Tem\s=_ﬁ_@w(d; Obtain GED
(3 set by SCDPPPS d . Attend Voc. Rehab. or Job Corp.
— May serve W/E begining
Ref‘p'ent: Substance Abuse Counseling
*Fine: ‘ § Random DrugJAlcohol testing v
B 14-1-206 (Assessments 107.5 %) $§ = Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge)  §100  § / pmts.of § ______ beginning
§ 14-1-211(AX2) (DUI Surcharge) $100 § $ paid to Public Defender Fund
§ 56-5-2995 (DUI Assessment) ' s12 $ Other:
§ 35.13 (Public Def/Prob) $s00 _$ B3
§ 73.3, |B TP (Law Enforce. Funding) $25 S &/ S
§ 33.7, 1B TP {Drug Court Surcharge) $100 _$
§ 50-21-114(BUI Breath Test Fee) $50 §
§ 56-5-2942()) (Vehicle Assessment) $40/ea _ $ :DAppointed PD or appointed other counsel,§35.13 TP
3% to County (if paid i instaliments) $ Requires $500 be paid to Clerk during probation.
TOTAL $
N, . 3
Yol B Unﬂm PRESIDING JUDGE & LJ
Clerk of Court/ Deputy Clerk Judge Code:
Sentence Date: 6 ZO ?’
Court Reporter: =)

SCCA/217 (10/2007)

®
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Exkih\o{l B

(On‘sinal A.rresi Warrent : Order‘)
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SC Azcrney Ganersd
rmingiifdeg
. Probation
STATE OF SOUTH CAROLINA ARREST WARRANT
COUNTY OF GREENVALLE

Indictment Number 07-GS-23-02388

Warrant Number W- 2928

State identification No. (SI0) 00384019

TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE MUNICIPAUTY OF GREENVILLE, AND ANY CONSTABLE OF THIS
MAGISTERIML OfSTRICT:

It appearing from the attached affidavit thal there are reasonable grounds to befieve that DONNY WALTER WRCHMANN, Donaid wichmann, did on the Qday of
September, 2008 violate the criminal laws of the State of South Carolina as set forth below:

DESCRIPTION OF OFFENSE:

By violating conditions 6,7 9, 10 and 11 a3 ordered In cause number 07-G5-23-02556 by the Gieenvilie County Coust of General Sessions on 06/10/08.

Naw, therefore, you are empowered and directed to airest the said defendant and bsing DONNY WALTER WICHMANN, Donald Wichmann before me forthwith to
be deait wih according to :aw. A copy of this Arest Warrant shall ba deifvered to the defendant at the time of its execution, of 23 s0on thereafter as s practicable.
Done at GREENVILLE, S, C. this 3 day of Seprambes, 2008 '

{L.S.)

Countyof GREENVILLE s o e e

STATE OF SO /TH CAROLINA AFFIDAVIT

Personally appearad baf re me, one Robble Glibart, Jr, wha, first being duly sworn, deposes and says that DONNY WALTER WICHMANN, Donald Wichmann did
within this County and * ate on the § day of September . 2008, violate the criminal 1aws of the State of South Carolina in the following paniculary:

DESCRIPTION OF OFFENSE:

By violating condltic 136, 7,9, 10 and 11 as ordered in cause number 07-GS-23-02556 by the Greenville County Court of General Sexsions on 06/10/03.

The affisnt o1 tes that there is probable cause to believe that the defendant namsad above did commit the crime(s) set farth, and that such probahls
cause i3 bes 1 on the following tacts:

There is p obable cause to believe that the offender did commit tha offensse of COV 2nd by causing harm to a
tamily men ior one, Suzanne Bundberg, in that the offender firet thxew food at the victim while aehe was driving
and than 1 .ruck her in the beck of the head with his fist and kept hitting her while she continued to try to
drive, Ty offendsr lacer struck the victim with the rear view mirror that had broken off during the initfal
struggle zad the offender continued to beat her all the way to a friends house on §. Franklin Road, causing her
to fear for her safety. Bvidence of the abuse were also noted by bruises and cuteé on the victims right wrist
and & couple of knotg on the back on top of her head. Guch probable causeé i8 based on the statements of the
victim and cthe observations of the responding officer detailed in incident report dated 09/06/08 by Deputy
xicklighter. This offense having occurred on 09/06/08 which ia during the term of SCDPPPS supervieion. - By
being 6 pa ntg ($120.00) in arrears on his Supervision Fee. bel 2 paymentg ($60.00) in arrears on his

Sworn to and Subscribed before me . -
this 9 day of Septe _&Wf;. Crozvs
~ Affiant

Address: SUITE 6500
(LS) 301 UNIVERSITY RIDGE
GREENVALLE, SC 25601
GREENWALLE
USA
(664) 282-4540

My Commssion Expires

Form 15.1 (Templsta) [Rewsion A Revizion (ata 110806 Pugeiofd
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adgencum ORMGINAL” vl

Restitution Payments. ~ By being 1 payment [($35.00) in arrears on his Surcharge paymants. -By failing to follow
the advice and instructions of his supervising agent. '

' : .
Sworn to and Subscribed before me %'QL& Ctéar,,

this 3 day of September , 2008, - Affiant

#A | /\7<A .
Ritnabul of Notagy Public

R

»
... Degember 1, 3010
My Commission Expires

Form 18 1 (Tampigie) [Rowson A Reviaion Oaie 110808} ) Poge S of 3
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by e Sauh Cerotna Depertment of Probation, Parcle and Pardon Services

STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
" INDICTMENTS:
County of ___ (> Teen Vil 07 s 23 Id2556
STATE vs. Probation C/wes: W/~ -2
W~23-0g -3[d
Dd/la/d Name of Originai Offense: _A A ;

Original AW#: 17

Date of Original Offense; __/ / // 2’6

Conviction S.C.Code §: __J6~/S-149

Conviction COR Code#:_A 14 14 1 &

Original Sentence: __[.5 Yeors Susg &y Sodrnd
ORDER :

The above hamed defendant has been charged with viciating the condftions of probation crdered on _& /_&meemunof
General Sessions of __ (DAL, 10 County, and/or the additionat conditions wmmhp%

m‘(s)mwdm , a8 set forth in the attached citation{s) dated

Al’terhearmmmeeandbamgdulymwd in the (presencefabsencs) dant, | find that the above

namﬁd the following condition(s) pmbamn_g;;;y umwmmuwhnw
,g:’é:f:&:m,u J:&%gz Careh S .

Tharefore, [T [S ORDERED that:

0 msuspmdedmmbemokedandtheabovenameddefendamwmqummsm monthelyears, the remainder
of the original sentence, and/or pay §

X meauapendedsentemoberevokedandtheabovenamddefendmboremmedmsem.2 mﬁ@dmww
sontence and/or pay $ ; thereupon to be reinstated on probation, subject to the conditions
order and not Inconsistent with this order.

O the above named defendant is continued on prodation as provided for in the original sentence; subject to the conditions sat forth
therain and not inconsistant with this order.

(] probaﬂonhmducedtodmewvedundafs&mewislonandﬂwdefendmisdismamod&omsupervblononthtsdste.

Q maabovenameddafandamlsp!awdonmmmmmmsz}}&umm«ynmdﬂmm
criminal sexue! conduct with a minor or lewd act, discretionary If canvicted of any other applicable sex offanse against a minor).

X" Addtional Conditions ordered by the Court: ‘
— Time T2 _Sa-ns’&y Sufervisivn Feeattears. @esrmc’me ch}-aw axyf Rs.rr--nm;,,

-— /"Qnda'rat\, GPS orletaf TAS b .

o maewammgmmdhhrmmmheaﬂngdetenmwmonmmpwbaﬁonvbtauontobocaiwlatodandappﬁed
by the SC Departmant of Corrections.

m’ The defendant has previously served 'o"mmrwyemonmiamm.

(sptit servtanco e and/or price partisl revocation (me)

O mmmtmmmmmmmm&m pursuert to §23-3540, .
_ﬂ__dayof.ai_g& Yl =C (N MUO2,
Grteerviiie s et Lo Judicial Cirut

You are herpby advised tha under tha taw the Court may &1 any e revols or modtly sny condion of this probation; Impose any tewfl conditions & deems proper, or extend yas
period of probation nct to excesd thve () ysars. Al any tino within the period of yous probation, the Court may require you t serve any part of the origing! sentence imposed.

This |8 to Certify st | have 1ad, o Rave had ragd ts me, e order BN0 the conditions sel cut Merein. | agTee t Comply weh Such condions and the cand:lions of My sitached
probation order dyring the period ol my probation. | have recsived @ copy of 0ty Court's order end all sitachments.

Oftender's Signaturs Wanessed by

Signed this day of . ,a sC
Day Monh Yoes Cay

Form 9 (Stoek) Rovision: C  Revision Data 01-31-2003 Copy Distrioutions;  Whito-Clerk of Court, YeZow-SCOC; Pla-Offendar Fle; God-Offencer
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Indictm’eIm@ulnigg ib @

e s 07:G5-2302556
May 1988 PﬁBA’I‘ION CITATION
ﬁﬂ‘G“ ” \ No. C-23-10-1196
SOUTH CAROUINA COUNTY: GREENVILLE
v~
SCOC# DF
w .
DONALD WALTER WICHMANN, Donald Wichmann 84019

TO: DONALD WALTER WICHMANN, Donald Wichmann
YOU ARE HEREBY NOTIFIED to appear in the above named case at the time, date and place specified
below.

Place ' Room When Notified
305 East North Street Greenville, SC 29601

Date and Time

YOU ARE HEREBY NOTIFIED that you are charged with violating the conditions of your supervision
as stated below.
Violations Charged
By violating conditions of Probation 5, 7, 9, and 10 of his Probation conditions and 3, 12 of the GPS Monitoring Program
conditions ordered In cause number 07-GS-23-02556 and continuation ordered on 1-9-09 by the Honorable Judge Edward W.
Miller in the Greenville County Court of General Sessions.

YOU ARE HEREBY NOTIFIED that you have the rights listed below.

List of Rights:

You have the right at the hearing to question any person who appears as a witness against you and to have witnesses appear
on your behalf. You may present evidence on your behalf. You may have an attorney represent you. If you cannot afford an
attorney, an attorney will be appointed for you. You must advise the agent or the court in writing of your desire for an
attorney. It Is your responsibllity to make arrangements for your witnesses and your attorney to appear at the hearing.

IF YOU FAIL TO APPEAR AT THE TIME, DATE AND PLACE SHOWN ABOVE, THE HEARING
WILL BE HELD IN YOUR ABSENCE AND YOU MAY BE INCARCERATED.

GREENVILLE , South Carolina Probation and Parole Agent Agent #
Date 10/13/2010 Tony Anderson 0422

€ =z
A copy of the citation was served by the undersigned and giver to the individual named therein at
the time, date, and place indicated below.

P];ccemomnou. PAROLE & PARDON SERVICES Dateand ime
m@%%s SUITE 8500 - e01r<g o sTngnZtur/e, “Ls
' —
Sworn to and subsc@;efo:e methis o 9% of _V e g’ 1V A
Signature of]«l taty Public My Commission Expires «q /ZD
—
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Section 1713160

March 18, 1978
Prabation
STATE OF SOUTH CAROLINA ARREST WARRANT ' \N AL
COUINTY OF GREENVILLE ' \G
Indictinent Number 07-GS-23-02556
Wamant Number W7 20-11-0002

State sdentification No. (SID) 00384018

TO ANY LAW ENFORCEMENT OFFICER OF THIS !ﬂ'ﬂE OR COUNTY OR OF THE MUNICIPAUTY OF GREENVILLE. AND ANY CONSTABLE OF THIS
MAGISTERIAL DISTRICT:

v

It appearing from the attached affidavit that these are reasonable grounds 10 befeve that DONALD WALTER WICHMANN, Donatd Wichmann, did on the 4 day of
lanyaty . 2011 viotate the criminal laws of the State of South Cardlina as set forth betow:

DESCRIPTION OF OFFENSE:
By violating conditions of Standard Probation 1. 4. 10 and Standard Sex Ofender Conditions 4,and 10 ordered In cause number 07-GS-23-02556 and continuanon
ordered on 1-5-09 by the Honarable judge Edward W, Miller in the Greenville County Court of General Sessions.

Now, therefore, you are empowered and directed to arrest the said defendant and bring DONALD WALTER WICHMANN, Donald Wichmann before me forthwith to
be deah with according to law. A copy of this Arrest Warrant shall be delivered to the defendant at the time of its execution, or as 500n thereafter a3 is practicable.
Done at GREENVILLE, S. C. this 4 day of January, 2011,

P (L.S.)
B Countyof GREENVILLE e
STATE OF SOUTH CAROLINA AFFIDAVIT ,
I Personally appeared before me, one Tony Anderson, who, first being duly sworn, deposes and says that DONALD WALTER WICHMANN, Donald Wichmann did —
within diis County and State on the 4 day of January . 2011, viokate the criminal lzws of the State of South Caroling In the following panticulary:

DESCRIPTION OF OFFENSE:

By violating conditions ot Standard Probation 3, 4, 10 and Standard Sex Offender Condltions 4, and 10 ordered in cause number 0765-23-02556 and continuation
ordesed on 1-9-05 by the Honorable Judge Edward W. Miller in the Greenwille County Court of General Sesslons.

¢

The affignt states that thera Is probable cause to believo that the defendant named nbove dig commit the crime(s) set forth, and that such probabile
cause is based on the follgwing facts:

The Defendant has violated his Probation in the following manner: By failing to refrain from the use of Alcohol
in that subject had a 168 pack of Bud light io his passesaions as well as a npen beer verified by Home visit on
11-16-10; By failing to refra:n from having contact with a person under the age of 18 in that we have an
affidavic scating such; By failing to refrain from having contact with a person who has a criminal :ecord in
that de is residing with Dawn Legette in which she is on active Probation at thie time; By testing positive
for Opiacen on 12-23-10 without having A prescription; And by failing to follow the advice and imstructions of
his Supexvising Agent. Such actions constitute a willful violation of standard conditions 1, 4, 10 and Standard
Sex Offender Conditions 4, and 10 ordered in cause number 07-GS-23-02556 and continuatisn ordered on 1-9-09 by
the Honorable Judge Edvard W. Miller in the Greemville County Court of Oeneral Sespioms.

Swom to and Subscribed before me
this 4 day of January, 2011,

. Address: SUTE 6500

e Ls.) 301 UNIVERSITY RIDGE

igydijure o ms GREENVILLE, SC 29601
9 otary Fublie GREENVILLE

USA
e O&é 4 E‘(O (864) 282-454p
miss pires -

om 181 T [Revrtion A Ravision Date 110690} ) Pege 1 A2
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STATE OF SOUTH CAROLINA
AFFIDAVIT

County of - GREENVILLE

Personally appeared before me, Tony Anderson, who first being duly sworn, deposes and says that DONALD
WALTER WICHMANN, Donald_Wichmann did within this county and State on the 13 day of O¢tober, 2010, violate
certain conditions of release in the following particulars:

DESCRIPTION OF VIOLATION

By violating conditions of Probation 5, 7, 9, and 10 of his Probation canditions and 3, 12 of the GPS Monitaring Program conditions

ordered in cause number 07-GS-23-02556 and continuation ordered on 1-9-09 by the Honorable Judge Edward W. Miller in the
Greenville County Cown of General Sesslons.

The Affiant states that there is probable cause to believe the defendant named committed the
violations set forth and that such probable cause is based on the following facts:

The Defendant has viclated his Probation in the following manner: By being $50.10 in arrears
toward his Surcharge account; By being 5105.00 in arrears toward his DACOR account; By being
$280.00 in arrears toward his Supervision Fee account; By being $310.00 in arrearg toward his
Active GPS account; By failing to maintain gainful employment or show any proof thereof: By
failing to respond to GOC after numerous attempts on his pager and his cell phone; By failing
to respond to the oncall agents after numerous attemprs, and by failing to charge his GPS unit
ag instructed; And by failing to follow the advice and ingstructions of his Supervising Agent.
Such acrions constitute a willful violation of conditions 5, 7, 9, and 10 of his Probation
conditions and 3, 12 of the GPS Monitoring Program conditions ordered in cause number (7-
G§-23-02556 and continuation ordered on 1-9-09 by the Honorable Judge Edward W. Miller in the
Greenville County Court of General Sessions.

Sworn to and subscribed
before me this 13 day of
October , 2010

™ 1A 3 (Trrenists) Pane 519
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Cregted dy Brs South Carding Department of Probation, Parole and Pardon Services

STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
INDICTMENT#:

mnuor_ém,u;//f 07 6S_ Q23 - 3

STATE VS. Probaton CWits: _ 12 -2 7~ o -~ 2/ P4

W23 ) -—podsd

M&Aﬂm Name of Original Offense: _/ zeuv/ ofk et o Cetlegf
— T«l% ¢

AKA — Original AW 20

Race: la/ ___ Sex ' Date of Original Offense: 1 /7/04 .

DOB: .|| Conviction $.C. Code §: [G-/5"- [J«¢e

SSN: ‘ Conviction COR Code # Y &/ | i g ~

SIo%, DI YLy : Orginal Sentence: /S~y ¢ Susgd 5 wcs /% ﬂ‘/;.\
' . ORDER

The abave named defengant has been charged with violating the conditions of probation ordered on __/_7 &/.L% in the Coutt of

General Sessions of County, and/r the addltional conditions ordered by the Count In probation :

continuation {s) issued on 9-3-05 , 85 set forth in the attached wamapl(s) o s) dated (- /O-3-¢ o

W- [- {-/] . Afterhearing tha avidence and being duly advised, in th } of the defenda nd that the sbove

named defendant has vi thae following congition(s) of probation: (List by or indicate special condttions humy
M%%@Ma Szx a%: % (02750 oy

Therefore, IT IS ORDERED that:
O the suspended sentence be revoked and (he above named defandant be required to serve
of the criginal sentence, and/or pay $ .

months/ysars, m ramainder

m/hesuapondad sentence be ravoked and the above named defendant be required to serve t M@.ﬁm ofi'ginﬂ
sentence and/or pay $ a ; thereupon to be reinstated on probation, subject 1o the conditions et forth n 0 attached;
order and not Inconsistent with this order. PP ERE

O the above named defendant is continued on probation as provided far in the original sentence, subject to the condilichs set forth -

therein and not inconsistent with this order. —_ =

.~

(1 probation is reduced to time served under supervision and the defendant is discharged from supenvision on this dqfly -~

0 the above named dafendant is placed on active electronic maonitoring pursiant 1o §23-3-540 (mandatory if convicted of first degree
criminal sexual conduct with a minor or lewd acy, discretionary if convicted of any other appicable sex offense againet a minor).

L'D/Mdiﬁonal Conditions ordered by the Court: 77’“7:‘( S P15 ’4_‘2’1 s y“? vyl s Co =7 6 ﬁ‘f
Sdipeh 3o e piekro wi® 3/ Pap JPohatinng OfFfcy yron s
/blfgt fo e jas vof, bach om GCLPS waflntong -

eShy LesH putlon, g KBS seleasT. /
O The defendant is given credit for pre-revocation heariﬁg_detmtion time on current probation violation to be calculatad and appli
by the SC Dapariment of Corrections, |
E/The defendant has previously served 2 this sentence.
(splt sentence Gme and/or prier partial mvocstion Groe)
l'.‘}/The defendant was previously placed on active electronic monitoring 5L §234 ﬂ /]

Thls__//fndayof g!/«qv_;{ YA
Gosegnvitly ,SC ”

\'auuumwmmmmhumCwnmunMMMuMwmdmm;mmelmMwamndyw
period of probstion nct ta exceed five (5) years. Al any time within the poriod of your probgion, the Ceaxst may requine you o sefve any pant of the orgins! sentence kmpased.

Thbinbcaurquuhmrm,orhmﬁMomadbmo.ﬂmwdmandmmmum 1 agree to comply with such conditions and 1he condiions of my etisched
probation order during he period of my probation. | have received 8 copy of thiy Cowrt's arder and o ataChMen.

Offender's Signature Whneased by

Signed this day of » _at sC
Day

Month Year Cdy
@am 9 {Stock) Rovisiom: C  Revision Dats 01-31-2008 Copy Distributons.  Whdie-Clen of Court, Yellow-SCOC; Pink-Offendsr Fiig, Gold-Offendar
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State of South Carolina,

Respondent.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) C.A. No. 2012-CP-23-6896
COUNTY OF GREENVILLE )
)
Donald W. Wichmann, )
S.C.D.C. No. 332554, /)
)
Applicant, )
)  RETURN AND PARTIAL MOTION TO DISMISS
v. )
)
)
)
)
)

In response to the post-conviction relief application filed October 25, 2012, the

Respondent would show this Court:
L

The Applicant is confined in the Soutﬁ Carolina Department of Corrections pursuant to
orders of commitment from the Greenville County Clerk of Court. The Applicant was indicted
at the March 2007 term of the Greenville County Grand Jury for lewd act upon a child (2007-
(GS-23-2556). He was represented by Stephen J. Henry, Esquire;.

On June \10, 2008, the Applicant pled guilty. He was sentenced by the Honofable Edward
W. Miller to fifteen years suspended to five years probation. The Applicant did not appeal.

| On February 17, 2012, the Applicant appeared in court pursuant to a probation citation.

He was represented by prert lanuario, Esquire. The Honorable Edward W. Miller revoked the
Applicant’s probation and levied a sentence of six years. The Applicant did not appeal.

Attached herewith and incorporated herein by reference are the records of the Greenville
County Clerk of Court regarding the subject conviction, the Applicant’s records from fhe South

Carolina Department of Corrections, and the probation revocation transcript.
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IL
In his application for post-conviction relief the Applicant alleges he is being held in

custody unlawfully for the following reasons:

1. Ineffective assistance of counsel.
a. “Counsel was ineffective for failing to investigate case where
Probation Citation and Arrest Warrant were different.”
b. “Counsel was deemed ineffective for not objecting to the addition

of mandatory GPS monitoring violating the terms of the original
plea agreement.”

1.

The Respondent submits all issues related to the Applicant’s guilty plea hearingA must be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post-
Conviction Procedure Act. S.C. Code Ann. §§ 17-27-10, et. seq. (2003). South Carolina Code
Ann. § 17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

decision upon an appeal, whichever is later.

The Applicant pled guilty to the offense he challenges in this application on June 10, '
2008. The Applicant was therefore required to file his application before June 10, 2009. This
application was filed on October 25, 2012, which was vmore than three years and four months
after the statutory filing period had expired.

A motion for summary judgment may properly be used to raise the defense of

statute of limitations. See McDonnell v. Consolidated Sch. Dist. of Aiken, 315 S.C. 487, 489,

445 S.E.2d 638, 639 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the
Court to “grant a motion by either party for summary disposition of [an] application when it

2
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appears from the pleadings . . . that there is no genuine issue of material fact and the moviAng 4
party is entitled to judgment as a matter of law.” Therefore, the Respondent requests that this
Court summarily dismiss the application for post conviction relief for failure to file within the .
time mandated by the Post-Conviction Procedure Act.

v.

The Respondent asserts the Applicant’s allegation that his probation revocation cousenl
was ineffective is without merit. The Respondent asserts the Applicant’s attorney rendered
effective assistance well within the standard of “reasonableness within professiohal norms” fora
defense attorney.

For an applicant to be grapted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under_
prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). Allegations of ineffective assistance of

probation revocation counsel are evaluated under the Strickland standard. See, e.g., United
States v. Wren, 682 F. Supp. 1237 (S.D. Ga. 1988). However, since a probation hearing is not a
formal adversarial proceeding, “the Court must review counsel’s performance in light of the
particular type of proceeding involved.” Id. at 1241-42. |

The Respondent submits the Applicant cannot satisfy either requirement of the Strickland
V. Washingg)n test. However, the allegation of ineffective assistance of counsel probably raises
questions of fgct that cannot be conclusively refuted by the record. The Respondent reqtllests an

evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 265, 305
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S.E.2d 247, 248 (1983) (citing Norman v. State, 276 S.C. 278, 277 S.E.2d 707 (1981)).
V.
The Respondent denies each allegation not expressly admitted, qualified or explained.
VL |
WHEREFORE, having made its Return and Partial Motion to Dismiss, the‘Respondent
requests: (1) all issues related to the June 10, 2008 be dismissed as untimely and (2) that a
hearing be held and counsel appointed to represent the Applicant on the issues related to the

February 17, 2012 probation revocation hearing.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

KAREN C. RATIGAN
Assistant Deputy Attorney General

P.0O. Box 11549
Columbia, S.C. 29211

By: Wu\

Attorneys for Responde

Mac, 2 . 2013
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STATE OF SOUTH CAROLINA )
: S ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE )
; ~ 2012-CP-23-6896
DONALD W. WICHMANN, 332554 ;
" Applicant, g
Vs | g AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, ;
Respondent. 3
)

1. T am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this is a
proper circumstance of service by mail.

3. Ihave this day served a copy of the Return and Partial Motion to Dismiss in the above-captioned
matter on the following person by depositing same in the United States mail, postage prepaid:

Donald W. Wichmann, 332554
Ridgeland Correctional Institution
Post Office Box 2039 '
Ridgeland SC 29936-2039

DATED this 2nd day of May, 2013.

(0o

Carey, Legal ysﬁstant
For Respondent




STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE IN THE COURT OF COMMON PLEAS

DONALD W. WICHMANN,

2012-CP-23-06896
PLAINTIFF,

-VS- FEBRUARY 21, 2014

STATE OF SOUTH CAROLINA,

TRANSCRIPT OF RECORD
DEFENDANT.

N N e N N N S N N N

BEFORE:

THE HONORABLE G. EDWARD WELMAKER, JUDGE
APPEARANCES:

CAROLINE HORLBECK, ESQUIRE

ATTORNEY FOR THE PLAINTIFF

KAREN RATIGAN, ESQUIRE
ATTORNEY FOR THE DEFENDANT

DANETTE P. HANKS
CIRCUIT COURT REPORTER
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Donald W. Wichmann -vs- State of South Carolina (2012-CP-23-06896) 3
Exhibit List
PLAINTIFF’S EXHIBITS
NO DESCRIPTION 1D EV
(NONE)
DEFENDANT’S EXHIBITS
(NONE)

COURT’S EXHIBITS

(NONE)
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D/onald W. Wichmann -vs- State of South Carolina (2012-CP-23-06896)
PCR Hearing ‘
1 FEBRUARY 21, 2014
2 ~ (WHEREUPON, court convened with all parties
3 present and the following proceedings were had.)
4 THE COURT: Ms. Ratigan.
5 MS. RATIGAN: Thank you, Your Honor. May it
6 please the court. This is the case of Donald Wichmann
7 versus the State of South Carolina. Docket number is
8 2012-CP-23-6896. Applicant was indicted for a lewd act
9 upon a child back in 2007. He pled guilty to that
10 charge June 10th of 2008 before Judge Miller. He
11 received a sentence of fifteen years suspended to five
12 years probation. He had a partial probation revocation
13 January 9th of 2009. He had another partial revocation-
14 February 11th of 2011.
15 We’ re here today, Your Honor, on the matter of the
16 February 17th, 2012 probation revocation hearing. At
17 that point Judge Miller revoked Mr. Wichmann’s
18 probation and levied a six year sentence. -He did not
19 file an appeal. The state has filed a return and
20 partial motion to dismiss in this matter. We would
21 "argue that any issues related to the guilty plea‘from
22 2008 or either of the partial revocations from 2009 or
23 2011, these are all untimely at this point. The
24 application was filed Octéber 25th of 2012. So we
25 would argue the only matter before the court would be -



Donald W. Wichmann -vs- State of South Carolina (2012-CP-23-06896)

Donald Walter Wichmann - Direct Examination by Ms. Horlbeck

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

issues related to the February 17th, 2012 probation
revocation.

THE COURT: Ms. Horlbeck.

MS. HORLBECK: Judge, we agree with that.
That’s all we’re pursuing today. And we’re prepared to
call Mr. Wichmann to the stand.

THE COURT: All right. If you’ll come around
and be sworn, please, sir.

THE CLERK: Mr. Wichmann, please place your
left hand on the bible and raise your right hand.

You do solemnly swear or affirm that the testimony
you’re about to give in this case will be the truth,
the whole truth and nothing but the truth, so help you
God?

THE WITNESS: I do.

THE CLERK: Thank you. You may be seated.
Please state your full name for the record.

THE WITNESS: Donald Walter Wichmann.

DONALD WALTER WICHMANN,
HAVING BEEN DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION

BY MS. HORLBECK:
0. Mr. Wichmann, you attended a probation violation
hearing; is that correct, in 20122

A. Yes, ma’am.

47
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Donald W. Wichmann -vs- State of South Carolina (2012-CP-23-06896)

Donald Walter Wichmann - Direct Examination by Ms. Horlbeck

1 0. Who represented yod at that hearing?

2 A. Robert Ianuario.

3 0. Was he retained or was he appointed?

4 A. I retained him.

5 Q. All right. How long did he represent you?

6 A. A week, two weeks. It was right before the case.
7 Q. All right. How many times did you meet with him
8 to discuss your probation violation case?

9 A. One time.

10 Q. As part of your -- during your discussions with
11 your attorney, did you and he review the violation

12 report submitted by the probation agent?

13 A. We didn’t get thosé until right before the case.
14 Q. Okay. When you say right before the case, when
15 did you get those -- when did you get that violation
16 report?

17 A. We had one report that we didn’t get until the
18 day of the case.

19 Q. Okay. All right. And did you review that report
20 with him?

21 A, Yes, ma’am.

22 Q. Okay. What were the -- to your knowledge or
23 recollectioﬁ, what were the reasons the agent was
24 trying to violate you?
25

A. I had a video on my phone in discussion with my
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Donald W. Wichmann -vs- State of South Carolina (2012-CP-23-06896) 7
Donald Walter Wichmann - Direct Examination by Ms. Horlbeck

1

2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

girifriend and then I had a lot of conditions of my GPS
monitor as far as charging and as far as calling back

the GPS, and some money being short.

0. Okay. Now, you said there was a video on your’
phone. Did that video involve any minors?

A. No, ma’am.

0. Okay. What was -- just without getting graphic,

who did the video involve? Did it involve adults or

what?
A. It was my girlfriend. Yes, an adult.
Q. And did your agent -- how did your agent find

that video? Did you admit it or was your phone
confiscated?

A. I had handed him my phone because I had a
computer use agreement with my probation. And it
happened to be on the phone.

Q. Okay. All right. But the video just consisted

of adults;.correct?

A. Yes, ma’am.
Q. And the next violation was you said you were
being -- the agent wanted to violate you because you

had not been charging your GPS monitor correctly?
A. Yes, ma’am. Well, when you plug it in,
sometimes it charges and sometimes it doesn’t charge. -

And then you would get called to plug in or -- you
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could be at work and then you have to go home and

charge. So

0. Okay. All right.
A. There was also a FaceBook -- right before I went
"into probation, my roommate had looked on -- I thought

she was looking on North Greenville for her grades, but

actually she went through FaceBook. And he realized it

" wasn’t me, but it was on my phone. So

Q. So the third violation is that your roommate had

used your phone and checked her FaceBook aécount?

A. Uh-huh (affirmative).

Q. Is that -- answer out loud?

A. Yes, ma’am.

Q. Allvright. Did you discuss all these violations

with your attorney?

A. I did.

Q. All right. Did you and he discuss ways to show
that the FaceBook account was not yours, ways to show

the court that that was not your FaceBook account?

A. We had discussed it, but none of that came about
through the -- during my hearing or anything.

Q. Okay. What did you_and your attorney discuss?
A. Well, I had told him, I had told him what had
happened.

Q.  Right.
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Q. Did your attorney contact your roommate to maybe
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get an affidavit or a statement or get your roommate to
show up in court and admit that your roommate was the
one that checked the FaceBook account and not you?

A. No, ma’am.

Q. Okay. Did you give your attonrney the name of

that roommate?

"A. Yes, ma’am.

Q. All right. And to your knowledge was your
roommate ever contacted?

A. He was not.

Q. All right. Were you out -- were you in jail at
the time of this revocation hearing or had you been
released on bond?

A. Oh, I had been bonded out.

0. All right. Did you talk to your roommate about
coming to court?

A. They were willing to come, but it -- we -- it
didn’t happen.

Q. Did you not tell your roommate, please come to
court or why don’t you come to court?

A. Well, the roommate ended up being -- I mean, he

just wasn’t able to come.
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Q. All right. Was a subpoena ever issued?

A. No, there wasn’t.

Q. All right. And the -- did you and your attorney
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discuss the video, the nature of the video that was
found on your phone?

AL Yes, we did.

Q. Okay. Ali right. And did you and your attorney

discuss the mandatory GPS condition?

A. I discussed it with him. It was never brought up
in court.
Q. Okay. And you were already on GPS monitoring

from previous violations; correct?

A, Yes, ma’am. What had happened was when I had
taken my original plea, they had had other pleas before
then ---

Q.v Well, you weren’t originally ordéred to -- let’s
just leave it at that. We’re not going to talk too
much about the plea here today. But originally when
you were sentenced you were not placed on monitoring?

A. Yes.

Q. All right. And did your attorney discuss with
you, though, that you -- that even if your probation

got terminated, you would still be ordered by the Jjudge
to be monitored via GPS for the rest of your life?

A. I had no idea until, until -- gee, I thought it
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was just -- they decided to -- I thought it was part of
my probation because it wasn’t part of my original, my
original -- I mean, my original plea. I thought, okay,
I’d been given this time because it was my original
sentence. But this wasn’t part of my original
sentence. I thought this was just part of my
probation.

Q. All right. When did you find out that you could
be put on GPS for the rest of your life?

A. When we were in the courtroom and they said to be
put back on GPS ---

Q. When you say they, who do you mean?

A. I'm sorry. When the judge was pronouning his
sentence, he added a year, so instead of five there was
six years. And then he said to be put back on the GPS.

And that’s when I ---

Q. That’s when you learned of it?
A. Yes, ma’am.
Q. Okay. All right. And prior to the 'judge making

that ruling regarding GPS was there any evidence
presented that you were at risk of re-offending?

A. No, ma’am.

Q. Did the probation agent, you know, present any
evidence or testimony that you were at high risk of re-

offending?
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that day, did they involve minors at all?

A. No.

Q. Okay. Had you had an? contact with minors ---
A. No.

Q. -— you were being violated on? All right. And

were you being violated because you had pictures of

minors?

A. No.-

Q. And you’'ve already testified you didn’t have
videos involving minors. Did you have any new

convictions involving minors?

A. No.

Q. Okay. ‘All right. And did your attorney point
any of those factors out to the court?

A. No. » vy

Q. Okay. And did your attorney make any kind of
objec?ion to the GPS and say that the state had not met

their burden of showing that you were at risk of re-

offending?
A. They did not.
Q. Okay. All right. Now, you mentioned that the

judge added on a year. Tell me a little bit about

that. Explain why you -- was there an agreement to
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five years or tell me about that?

A.

Originally I talked to Agent Anderson on two

different occasions and he was'already'telling me that

he was planning on asking for three years. And that

was on two different occasions. Then the day of court

when Robert went to talk to Mr. Anderson, I don’t know

if Robert was trying to get a new agreement or

whatever. But when he came back, for some reason,

Agent Anderson had changed and said that the plea was

now going to be five years. Which I agreed to, because

that was the position I was in. So I agreed to the

five years. And while we were in court, Judge Miller

added a year and gave me sSix.

Q.

Okay. To your recollection, at the probation

hearing were the actual violations, were they ever

placéd on the record or discussed by the agent?

A.

Q.

No.

Okay. All right. If'I -- do you remember

whether or not the judge addressed the actual

violations at all?

A.

Q.

No, he did not.

All right. Did the judge ask you only if you've

reviewed the report and whether you admitted the

violations?

A.

He asked me if there was a legal reason for what
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I had done, and I got confused on what he was asking.
But that’s the only real question I had gotten.

Q. But the actual violations themselves were never
preserved on the record?

A. No, ma’am.

Q. Okay. All right. Is there aything else -- any

other allegations you have regarding your attorney’s

performance?
A I just -- I feel that his interaction with my
probation officer -- because Anderson has always been

if he says he’s going to do something, that’s what he’s
going to do. When he was asking for three years, then
that was on two different occasions, so I had no -- I

don’t believe he just changed his -- I mean, I believe

~something happened between my lawyer and him. But

Q. ‘Was there ahy allegation that the contact via
FaceBook; was that with a minor?

A. No, no. See, my probation officer, he knew what
happened. Right before I.came in, he knew that there
was -- because they had looked in my phone and he could
tell it wégn’t my FaceBdok account and he could tell
someone was looking up their grades from North
Greenville. That’s the only reason why I let them use

the phone, I thought they were going straight to North

Greenville’s website to get their grades. And . they --
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I guess they have an app on their FaceBook account. So
he was aware that it wasn’t my account. But he had

already told me that I'm responsible because it was my
phone. That was part of the computer use agreement, is

you can’t let other people use your computer.

Q. So at that point you knew ---
A. I knew I was -- I mean, I’'m not really trying to
say -- I mean, I was wrong. I’ve made plenty of

mistakes on probatioﬁ, but there were conditions and
sometimes it was -- it’s that gray area where I was
wrong and I should have been a lot more careful. I
mean, I wish I had at this point, obviously.
Q. All right. Please answer any questions that the
-- that Ms. Ratigan may have for you.

MS. RATIGAN: I don’t have any guestions,
Your Honor.

THE COURT: All right. Thank you.' You may
step down.

MS. HORLBECK: Judge, that’s all we have.

THE COURT: Anything from the state?

MS. RATIGAN: Yes, Your Honor, we would call
Mr. Ianuario.

THE CLERK: Please place your left hand on
the bible and raise your right hand.

You do solemnly swear or affirm that the testimony



58

Donald W. Wichmann -vs- State of South Carolina (2012-CP-23-06896)
Robert Eugene lanuario - Direct Examination by Ms. Ratigan

1 you’re about to give in this case will be the truth,

2 the whole truth and nothing but the truth, so help you

3 God?
4 THE WITNESS: Yes, ma’am.
5 THE CLERK: Thank you. Please state your

6 full name for the record.

7 THE WITNESS: Robert Eugene Ianuario.

8 THE CLERK: Thank you. You may be seated.
9 ROBERT EUGENE IANUARIO,

10 HAVING BEEN‘DULY SWORN, TESTIFIED AS FOLLOWS:
11 DIRECT EXAMINATION

12 BY MS. RATIGAN:

13 Q. Do you recall representing Mr. Wichmann for his

14 probation issues?

15 A, Yes, ma’am.

16 Q. And were you, in fact, retained?

17 A. Yes, ma’am.

18 0. And did you receive the warrant and violation

19 report from his agent?
20 A. Yes, ma’am. I received it from the agent}and
21 also he had a copy when he came in for his initial
22 consultation on January the 31st of 2012.
~ 23 Q. All right. And Mr. Wichmann has stated that you

24 did not receive one violation report until the day of

25 the hearing. Does that sound accurate?
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A. Yeah, that is correct. But the summary, the fax
and everything was the same as.the copy of the report
that he had given me on our initial consultation. I
had also gotten a fax report from Agent Anderson looks
like about a week before. February 6th or 7th is when
that came in.

Q. So was there anything that you received the day

of the hearing that you were unprepared for?

A. No, ma’am. At least not on the reports.

Q. Now, did you review the violations with your
client?

A. Yes, ma’am.

Q. Did he tell you about this FaceBook matter?

A. Yes, ma’am, he did.

Q. Did you ever speak with his roommate about that?
A. No, ma’am.

Q. Did Mr. Wichmann ever tell you he wanted you to

speak with his roommate?

A. Looking back on my notes from that day, I have no
indication of it being a roommate. It was just he let
somebody borrow his phone. And I do not have a name
provided.

Q. Did he ever provide you a name of someone to talk
to about this FaceBook issue?

A. Not that I recall.

59
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Q. No notes in your file about that?

A. No, ma’am.

Q. Okay. And did you discuss wi£h Mr. Wichmann Fhat
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he was in arrears on some of his fees?

A. Yes, ma’am.

Q. Did you also discuss with him some of these GPS
monitor conditions that had been violated?

A. I don’t recall that evef being much of an issue.
I don’t have it in my notes. The issue that we
discussed most was the content on the cell phone.

Q. So you knew from the warrant there had been some

sexual content on his phone?

A. Yes, ma’am.

Q. Were you ever able to view that content for
yourself?

A. Yes, ma’am. Agent Anderson showed it to me

right before the hearing.
Q. Was there any way to argue that was not your
client?

t

A. I didn’t want to get into the level of detail
necessary, but he admitted that he had the video on his
phone and that was his phone. And it sounded like his
voice.

0. And did you discuss with Mr. Wichmann this

particular violation, how it was a violation of his
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conditions?

A. Yes, ma’am.

Q. Now, Mr. Wichmann has testified that the agent
had always said he was going to recommend three-years,
but then after you spoke to the agent that the three
years had increased to five years. Can you shed any
light on why that would have happened?

A. Okay. I think this hearing was February the
18th, so we had a little over two weeks to prepare for
everything. I had spoken with Agent Anderson
beforehand and it was three years. And then the
morning of the hearing, I come in and I'm meeting him
beforehand and he asked me to step back into a
conference room. We do and he shows me this video and
he says he’s now going for five years because in the
video Mr. Wichmann can be heard clearly saying
something to the effect of: Man, Agent Anderson would
be pissed if he ever saw this. And Agent Anderson said
that shows he knowingly violated it and knew what he
was doing, but it was also very disturbing that Agent
Anderson was on his mind at that particular point in
time.

Q. And did you explain -- after you 5poke to Agent
Anderson, did you explain to Mr. Wichmann that he was

now going to offer the -- ask for five instead of
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three?

A. Yes, ma’am.

Q. Did you tell him why?

A. Yes, ma’am.

Q. Did you ever discuss with Mr. Wichmann that he
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would be on mandatory GPS?

A. No, ma’am. That was never made an issue. When
he>came into my office he was already on GPS, so I
wasn’t aware that it was part of the original plea. It
hadn’t come up.

Q. And you just got involved with the case about’twb
weeks prior to the revocation? !

A. Yes, ma’am. January 3lst was the date that he
came into my office'for thé'consulta£ion and retained
me. And I think the hearing was set for February the
10th, and it was postponed by a week. I don’t remember
Qhat the reason for the postponement was.

Q. VAre you aware whether dewd act upon a child
carries mandatory GPS?

A. . Yes, ma’am.

Q. In your opinion would there have been any basis
to challenge the position of mandatory GPS at the point
of that February revocation hearing? -

A. No, ma’am.

MS. RATIGAN: That’s all I have, Your Honor.



Donald W. Wichmann -vs- State of South Carolina (2012-CP-23-06896)
Robert Eugene lanuario - Cross Examination by Ms. Horlbeck

1

2

10
11
12
13
14
15
16
17
18
19
20
21
2
23

24

25

THE COURT: Cross examination?

MS. HORLBECK:

Yes, sir.

CROSS EXAMINATION

BY MS. HORLBECK:

Q. You said that you had been retained in this and

you had about two weeks
A. Yes, ma’am.
Q. Okay. All right.

that correct?

A. Yes, ma’am.

Q. You knew -- obviously knew and saw that it was
sexual in content. Did it involve minors?

A. No, ma’am.

Q. Okay. And you also -- you did not discuss the

to prepare for the case?

And you watched the video;

mandatory GPS condition with Mr. Wichmann; that’s

correct?

A. That’s correct. It was never made an issue.
Q. I'm sorry. Go ahead.

A. I said it had never been an issue up to that

is
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point in time. We were more concerned about the video.

Agent Anderson said he wasn’t that concerned about the

FaceBook issue, but the sexual content on there.

then when he actually listened to it with audio the

night before, that changed his whole stance.

Q. All right. Do you know whether or not Mr.

And
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Wichmann had been arrested on any new charges involving

minors?
A. Not that I was aware of.
Q. All right. Did the contact on the FaceBook

account; was that with a minor?
A. Not that I’'m aware of.
Q. And did the agent have any evidence whatsoever to

present that Mr. Wichmann had been in contact with a

minor?
A. Not that I’'m aware of.
Q. Okay. All right. And when the agent suggested

the\GPS, the mandatory GPS condition, that the judge
order that, did you object and say that the agent had
not provided the evidencé to show that Mr. Wichmann was
at risk to re-offend and that GPS was necessary in his
case?
A. I didn’t object. My prior crimes involving GPS
or sex offender registration, mandatory has always been
mandatory.
Q. Okay. All right. Then you didn’t object just
because that was ---
A. I did not object.
Q. All right. That’s all I have. Thank yop.~

THE COURT: Any redirect?

MS. RATIGAN: I have no redirect. The state.
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would rest and ask that the witness be released.
THE COURT: Thank you. You may be released.
You may step down.

I’ve reviewed the file, the transcript. 1I've
reviewed the prior sentencing sheet and the prior
revocations. Of course, the first revocation in 2009
talked about the GPS and we’re not here on that one
today, so it was in effect as of ‘09. And then in
2011, another revocation for a one year sentence
references the GPS monitoring again in that order. I
fail to see how that is a factor to show in this case
that the attorney varied from the standard that
Strickland requires.

As far as the other matters, the attorney has
explain how the three to five went. Of course, the
judge has his discretion to not even go by the
recommendation of the attorney or the agent. Went with
the six years instead of the five, but did terminate
the probation so that there would not be any other
sentence. So rather than the fifteen years originally,
I guess overall it was down to ten years based on the
-- unless there’s more in there. I fail to see how the
applicant has met the burden of proof under the
standard -- the requirement of Strickland or the

prejudicial effect from this. The judge obviously
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heard the case and adequate explanation has been given
as to how the agent Changed his mind about the
recommendation. Obviously the judge didn’t go with
that recommendation either. The judge saw something
that increased that to another year.

If you would prepare me an order to that effect
with the Marler versus State ériteria being met.

1 MS. RATIGAN: Thank you, Your Honor.

[END OF REQUESTED TRANSCRIPT OF RECORD]
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Y . .
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) C.A. No. 2012-CP-23-6896
COUNTY OF GREENVILLE ) . ,
) /
Donald W. Wichmann, )
S.C.D.C. No. 332554, ) ~
) = ol
Applicant, ) | = =Eo
) ORDER OF DISMISSAL * =&
V. ) ' o SF3
| ) fme
State of South Carolina, ) -0 §: ~
b . ) V) ':S.h e -
Respondent. ) g 73 i
‘This matter comes before the Court by way of an application for post-conviction relief - &.\ E

(PCR) filed October 25, 2012. The Respondent made its return and partial motion to dxsmxsson s .

May 2, 2013. An evidentiary hearing into the matter was convened on February 21, 2014 at the L

Greenville County Courthouse. The Applicant was ﬁresenf and represented by Caroline
Horlbeck, Esquire. Karen C. Ratigan, Esquire of the South Carolina Office of the Attomég;"

General represented the Respondent. '
The Applicant testified on his own behalf at the PCR hearing. Also testifying was the

Applicant’s pmbaﬁon revocation counsel, Robert lanuario, Esquire. The Court had beforeitthe . -

probation revocation hearing transcript, the Greenville County Clerk of Court records, the

App!icant’s South Carolina Department of Corrections records, documents from the South

_ Carolina Department of Probation, Parole, and Pardon Services, the PCR application, and the,

return and partial motion to dismiss.
| PROCEDU 0

The Applicant is confined in the South Carolina Department of Corrections pursuant t_d S

orders of commitment from the Greenville Cowty Clerk of Court, The Applicant was indicted

M/’

-
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at the March 2007 term of the Greenville County Grand Jury for lewd act upon a child (2007-

GS-23-2556). He was represented by Stephen J. Henry, Esquire.

On June 10, 2008, the Applicant pled guilty. He was éentmced by the Honorable Edward
W. Miller to fifteen years suspended to five years probation. The Applicant did not appeal.

On February 17, 2012, the Applicant apM in court pursuant toa probation citation."
He was represented by Robert lanuario, Esquire. The Honorable Edward W. Miller revoked the
Applicant’s probation and levied a sentence of six years The Applicant did not appeal.

| ALLEGATIONS

In his application, the Applicant allega he is bemg held in custody unlawfully for the .
following reasons:

1. Ineffective assistance of counsel. ,

a. “Counsel was ineffective for failing to mvest:gate case where
Probation Citation and Arrest Warrant were different.”

b. “Counse] was deemed ineffective for not objecting to the addition
of mandatory GPS monitoring violating the terms of the original

plea agreement.”
INGS OF AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety gnd has heard the
testimony and arguments presented at the PCR hearing. This Court has fﬁrther had the
"Opportunity to observe each witness who t‘estiﬁed at the hearing; and to closely pass upon their .
credibility. 'fhis Court has weighed the t&sﬁmony accordingly. '
Set forth b;low are the relevant findings of fact. and conclusions of law as required by

S.C. Code Ann. § 17-27-80 (2003).

' The Applicant’ sprobatxonhadbempamallyrevoked at hearings on January 9, 2009 and February 22,

2011.
2 g



70

.Partial Motion to Dismiss

This Court finds all issues related to the Applicant’s guilty plea hearing must be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post- - -
Conviction Procedure Act. S.C. Code Ann. §§ 17-27-10, g._s& (2003). South Carolina Code
Ann. § 17-27-45(a) reads as follows:

An spplication for relief filed pursuant to this chapter must be ﬁléd wnhm one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

. decision upon an appeal, whichever is later.

. The Applicant pled guilty to the offensé he challenges in this application on June. 10,
2008. In order to challenge this guilty plea, the Applicant was required to file his application ‘
before June 10, 2069. This application was filed on October 25, 2012, which was mo‘re.than
three‘years and four months after the statutory filing period had expired. '

A moticn for summary judgment may properly be used to raise the defense of statute of
limitations. See McD v. Consolidated Sch. Dist, of Aiken, 315 S.C. 487, 489, 445 S.E.2d
638, 639 (1994). In addiﬁdn, S.C. Code Ann § 17-27-70(c) (2003) authorizes the Court to'°
“grant a motion by either party for summary disposition of [an] application when it appears from
the pleadings . . . that there is no genuine issue of material faét and the moving party is entitled to .
judgme.nt'_as-a matter of law.” Therefore, the Respondent’s partial motic;n to dismiss is granted.

!ne_f!‘._ecﬁve Assistance of Counsel

The Applicant alleges he received ineffective assistance of counse]. In a PCR action,
“[tihe burden of proof is on the applicant to prove his allegations by a preponderance of the
evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174'(2602). :

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he

Ve



must show both: (1) that his counsel failed to render reasonably effective assistance under
prevailing professional nonms, and (2) that he was prejudiced by his counsel’s ineffective
performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct, 2052 (1984); Porter v,
State, 368 S.C. 378, 383, 629 5.E.2d 353, 356 (2006).. Allegations of ineffective assistance of
probation revocation counsel are evaluated under the Strickland standard.” See, e.g., United -

States v. Wren, 682 F. Supp. 1237 (S.D. Ga. 1988). Hdever, since a probation hearing is not a

formal adversarial proceeding, “the Court must réview counsel’s performance in light of the |

particular type of proceeding involved.” ]d. at 1241-42.
The Applicant stated he retained counsel shortly before the revocation hearing and that -

they had one meeting. The Applicant stated he and counse! discussed his probation violations.

The Applicant stated he gave counsel his roommate’s ﬁame (who could twtify that he was tixe S
one who accessed Facebook on the Applicant’s phbne). The Applicant stated he and coxIm;e.l: ) '
discussed mandatory GPS but that he did not realize it was lifetime GPS. The Applicant s;éted, -
there was no evidence presented that he was at risk of reoffending and that he had no i)roba'ﬁéﬁ .
violations involving minors. The Applicant stated the probation agent had said he Wdiﬂd .

recommend a three year revocation but that counsel said the agent changed his mind-and would N

ask for five years.

" “Coimsel testified he was retained on January 31, 2012. Counsel testified he received the
warrant and violation report from the probation agent and reviewed them with the Applicant.

Counse] testified they discussed that the Applicant was in arrears. Counsel testified they

discussed that the App]icant‘s phone had been used to access Facebook but that he had no notes :

to corroborate the Applicant’s assertion that he said to contact his roommate about this. Counsel

testified the Applicant admitted he had a sexually explicit video on his phone and that counsel

e le s
LT
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had viewed the video. Counsel testified the probation agent planned.to ask for a three year

revocation until he viewed the video (which underscored the willfulness of the violation).

Counse] stated he explained this to the Applicant-and that the agent would ask for a five year

revocation. Counsel stated there was no way to challénée the mandatory GPS. -
Regarding the Applicant’s claims of ineffective assistance of counsel, this Court finds the

Applicant has failed to meet his burden of proof. This Court finds the Applicant’s testimony is

not credible, while also finding counsel’s testimony is credible. This Court further-finds counsel -
adequately conferred with the Applicant and was competent in his representation. The 'Applicant'

admitted his probation violations and that there was no legal reason for the violations. " ..~

(Probation revocation transcript, p.3).

This Court finds the Applicant failed to meet his burden of proving counsel was

ineffective. Counsel testified he and the Applicant reviewed the probation documents and

discussed the violations. Counsel testified he has no notes in his file that the Applicant asked

him to contact his roommate about the probation violation involving Facebook. This Court ﬁnds |

counsel’s testimony is credible. This Court notes that it cannot speculate as to what the
Applicant’s roommate could have added to his case because that person did not tsﬁfj at the

PCR hearing. See Bannister v, State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998) (the South

Carolina Supreme Court “has repeatedly held a PCR applicant mm::e_;hggﬁm

PCR hearing in order to establish prejudice from the witness’ failure to testify at trial.”)

(emphasis in original). This Court also finds there was no basis for counsel to have challenged
the probation agent’s decision to recommiend a five yesr révocation instead of a three year

revocation. Counsel testified he explained the reason behind the agent’s decision to the

,4_)-
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Applicant. Regardless, it is the judge - pot the parties - who decides ‘sentencing. See In re

M.BH,, 387 S.C. 323, 326, 692 S.E.2d 541, 542 (2010) (“A trial judge has broad discretion in

sentencing within statutory limits.”). This Court further finds there was no basis for counsel to -

have challenged the imposition of mandatory GPS, as it is mandated by statute for the offense of o
lewd act up on a child. S.C. Code Ann. § 24-3-540(C) (Supp. 2011). | |
Accordingly, this Court finds the Applicanp has failed to prove the first prong of the

Strickland test — that counsel failed to render reasonsbly effective assistance under prevailing

professional norms. The Applicant failed to present specific and compelling evidence that. . B

counse] committed either errors or omissions in his representation of the Applicant. This Coun
also finds the Applicant has failed to prove the second prong of Strickland — that he was
_ prejudiced by counsel’s performance. ' ‘
This Court concludes the Applicant has not met his burden of proving counsel failed fb
render reasonably effective assistance. See Frasier v, State, 351 S.C. at 389, 570 S.E.2d at 174 2
All Other Allegations .
"As to any and all allegations that wexé raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed tc;
present any testimony, argument, or evidence at the hearing regarding such allegations.
Ace,omingty, this Court finds the Applicant has abandoned any such allegations.
CONCLUSION
- Based on all the foregoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations before ‘or during his probation
revocation Hearing. Counsel was not deficient in any manner and the Applicant was not

prejudiced by counsel’s representation. Therefore, this PCR application must be denied and
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d:smxssed with prejudice.

This Court advises the Applicant that he must ﬁle a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure appmpnate appellate review. His
attention s elso directed to Rules 203, 206, and 243 of the South Carolina Appéllste Court Rules
for the appropriate procedures to follow after notige of intent to 'appeal has been timely filed.

1T IS THEREFORE ORDERED: |

1. That the Respondent’s partial motion to dismiss is granted.

2. That the issues related to the Applicant's probation revocation are
' demed and dismissed with prejudice; and o

3. That the Applicant be remanded to the custody of the cspondent

AND IT IS SO ORDERED this_25 | day of 2014,

“Edward Welmaker
! o Presiding Judge -
. Thirteenth Judicial Circuit

South Carolina.
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR |
) LEWD ACT UPON A CHILD :
COUNTY OF GREENVILLE )
At a Court of General Sessions, convened on * MARCH 28, 2007 the Grand Jurors of Greenville
County present upon their oath: !

That DONALD WALTER WICHMANN did in Greenville County, between the Ist day of January, 2006, and
September, 2066, being over the age of fourteen years, .;willfully and lewdly commit or attempt a lewd and
lascivious act upon or with the body, or its parts, of K.S.R., a child under the age of sixteen years, with the intent
of arousing, appealing to, or gratifying the lust, passions, o;j sexual desires of himself or such child. This is in

violation of §16-15-140 of the South Carolina Code of Laws (1976) as amended.




{

- rr .
STATE OF SOUTH CAROLINA

) IN THE COURT OF GENERAL SESSIONS
COUNTY OF Greenville ; \
STATE Y )  INDICTMENT/CASE#: 2007GS2302556
: Donald Wichmann y  AW#: _1819620
AKA: - ) Date of Offense: _1/1/2006
. Race: Y I Sex: M Age: 30 ) S.C. Code § . 16-15-140
DOB: I § ) CDR Code #:__2468
Address: )
) SENTENCE SHEET
DL#: ___su)# ) :

In dlsposmon of the said indictment comes now the Defendant who was  [J CONVICTED OF or ﬁ PLEADS
TO: LEWD ACTON A CHILD < 16 YRS ’

in violation of § 16-15-140 of the S.C. Code of Laws, bearing CDR Code # 2468

X] NON-VIOLENT [JVIOLENT [JSERIOUS [JMOST SERIOUS [JMandatory GPS(CSC [1817-25-45

w/minor Ist or Lewd Act)
The charge is: (] As Indicted, [JLesser Included Offense, [ JDefendant Waives Presentment to Grand Jury.  (Defendant initial)

The pleais: [J Without Negotiations or Recommendation, [] Negotiated Sen%l{ecommendanon by the State.

/ ; Defendant J Attom{/fzfr Defendaht

WHEREFORE, the Defendant |s commited to the D State Department of Correcfions, [] County Detention Center,
for a determinate term of _ /.5 d ears or [ Junder the Youthful Offender Act not to exceed years
and/or to pay a fine of $ ; provided that upon the serviceof ______ days/months/years and/or payment
of $ ; plus costs and assessments as applicable®; the balancwith probation for _ A
ws/years and subject to South Carolina Department of Probation, ParoleamdtPardon Services standard conditions of
probation, which are incorporated by reference.

(0 CONCURRENT or [J CONSECUTIVE to sentence on: :
(] The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied

by the State Department of Corrections.
[] The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

SPECIAL CONDITIONS: f A
STITUTION:]Deferred [J Def. Waives Heering {JOrdered pTUP

Total: $ plus 20% fee: 3 : days/hours Public Service Employment
Payment Terms:_ﬁa_”._@wf)[; Obtain GED
(J set by SCDPPPS (& Attend Voc. Rehab. or Job Corp.

May serve W/E begining

Ref:ipient: Substance Abuse Counseling

*Fine: Random Drug/Alcohol testing v

§ 14-1-206 (Assessments 107.5 %) Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(AX1) (Conv. Surcharge) $100 /o pmts. of § beginning

§ 14-1-211(A)(2) (DU1 Surcharge) $100 - $ paid to Public Defender Fund

§ 56-5-2995 (DUI Asscssment) $12 Other:

§ 35.13 (Public Def/Prob) $500 B €

§ 73.3, IB TP (Law Enforce. Funding)  $25
§ 33.7, 1B TP{Drug Court Surcharge)  $100
§ 50-21-114(BUI Breath Test Fee) $50
§ 56-5-2942()) (Vehicle Assessment) $40/ca
3% to County (if paid in installments)

'OAppointed PD or appointed other counsel,§35.13 TP
Requires $500 be paid to Clerk during probation.

A (Al aaln o] A

TOTAL
. .
YQ...Q B' U,,Q.uq&._ PRESIDING JUDGEr &( W@Q
Clerk of Court/ Deputy Clerk JudgeCode: <</ ¢ [ 3 /U
Sentence Date: 20 /O
Court Reporter:

1 AAD ]
b begns Foday SCCA/217 (16/2007)



