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STATEMENT OF ISSUES ON APPEAL

The Department of Corrections (SCDC) modifies the Statement of Issues
made by Appellant (Gatewood) in his initial brief (Gatewood's brief, 1-2;

SCDC brief, 1). This reply brief will address SCDC's points under the issue
number and in the order presented in Gatewood's brief.
STATEMENT OF THE CASE

SCDC states the ALC's November 12, 2013 order denying Gatewood's Motion
to Supplement was a '"final order" (SCDC brief, 1). As explained in Gatewood's
notice of appeal filed on June 2, 2014, Gatewood contends the order was not a
final, appealable order, but appeal was nevertheless attempted for reasons
stated therein (R. p. 185).

SCDC states Gatewood's grievance claimed entitlement to the prevailing
wage under §24-3-430(D) (SCDC.brief, 3). Gatewood's grievance and Amendment
were forms counsel drafted for large numbers of inmates who worked at different
times. Thg forms claimed the prevailing wage rate from 1999 to 2001 under
§24-3-430, and the negotiated wage of $4 per hour after July 2001 under the
budget provisos (R. pp. 46, 50). Gatewood worked after July 2001. Thus, in
the ALC Gatewood contended he was entitled to the $4 per hour negétiated wage
rate, not the prevailing wage (R. p. 116).

SCDC states Gatewood lacks understanding of the budget provisos, statutes,
projects and parties, which undermines his claim to the $4 wage rate (SCDC
brief, 4-5). Gatewood contends this statement is argumentative, contributes

nothing to a "concise history of the proceedings'", and should be disregarded



by rhg Court V(SACACR 208(5)(1)(C)'(2)).
| | STANDARD OF REVIEW
SCDC states th1s Court may reverse the ALC only if the ALC dec1sion
- falls w1th1n‘§l 23 610(B)(d)(e)(f) grounds (SCDC brlef 5= 6) Gatewood
contends §1—23 610(B)(a)(b)(c) grounds may also apply 1n.a glnen s1tuat10n.‘
- SCDC states Gatewood nust proveithe ALC dec131on ls unsupported by sub-
stantial ev1dence, and ls.arbltrary and otheruise characterlzed by abuse of
dlscretion (SCDC brlef 6)‘ Gatewood contends §l—23~6lO(B)(a)—(f) is phrased
in the disjunctive, and thus-any one.ground is'sufflcient;_‘. |
ARGUMENT
1.l:The ALC erred in denying Gatewood's Motion to Supplement
the Record for section II(A)(C) of the motion because the
;,documents proposed in those subsections had been recelved

. or considered by SCDC, or proffered but excluded, pursuant
?to ALC Rules 58B and D

>
SCDC contends Gatewood has shown no preJudice from the ALC s den1a1 of

his. motlon (SCDC brief 8) 'Gatewood_noted in his_lnitial:hrief{ p. 5, the
ALC's statement .that it would not considerhbach uage calculations, WhichAsdDC
would probably have to make on remand. Such calculations uould reduire hnow—
ledge of Gatewood's work dates,.hours'and wages paid. However, pay rate and
hours entries on SCDC spreadsheets have been said to be inaccurate after July
2000 and- inmates’ pay stubs 'and tlme.cards,must he:consfderednfor that infor-
mation (R. pp. 182—183).

| Appendix 1, page 12, is a spreadsheet with Gatewood's start/stop work

dates derived from various SCDC sources (R. p. 104). Gatewood's initial



brief, p. 5, also notes his ALC brief requested a remand to SCDC to calculate
his back wages at a gross wage rate of $4 per hour. We are cqrrently in
Level 3 merits briefing in the ALC. There is no Level 4. Level 3 is the
correct and only time for the ALC to order wage calculations and guidelines
for SCDC on remand. ﬁoreover, SCDC will need Gatewood's pay stubs and time
cards in the record to make those calculations. Thus, Gatewood contends
these records are relevant and necessary to calculate back wages and he is
prejudiced if they are not produced.

Gatewood notes SCDC did not respond to his arguments that SCDC considered
his pay stubs and time cards during pendency of his administrative hearing
under ALC Rule 58B; and that Gatewood's ALC appeal was a '"'contested case"
and he proffered Appendix 1 for the ALC recérd under Rule 58D (Gatewood brief,
7-9). For that reason, Gatewood COnténds SCDC's failure to respond can amount

to a conclusion that the ALC ruled incorrectly (First Union Nat. Bank v. FCVS

Comm. 469 S.E. 2d 613, 617 (S.C. App., 1996)).

2. The ALC erred in holding §24-1-295 governed deductions from

Gatewood's gross wages because §24-3-40 was the governing
statute.

SCDC states the ALC qorrectly determined that §24-1-295, not §24-3-40,
applied to Gatewood's work (SCDC brief, 9). However, this contradicts SCDC's
later position that §24-1-295 cannot apply (SCDC brief, 23).

SCDC states nothing in the budget provisos or §24-1-295 mandates a specific
wage or wage range (SCDC brief, 11)., The budget pfoviso (Statutes at Large,

No. 66, §37.31, eff. July 2001) allowed SCDC to:



..negotiate the wage to be paid for inmate labor provided
under prison industry work comtracts, and such wages may
be less than the prevailing wage..

Substantially the same language is found in §24-1-295.

Section 3.3.1 of the 1998 contract provided, "..Williams agrees to pay
SCDC $4.00 per hourlper inmate for work performed.." (R. p. 78). Gatewood
contends that, while these provisions in the proviso did not mandate a spe-
cific wage, the proviso coupled with the contract mandated a $4 per hoﬁr
gross wage, which was for "work" or "labor" and nothing else.

SCDC contends that just because the hourly labor rate was $4 does not mean
it was required to pay inmates $4 (SCDC brief, 12). However, §24-3-430(A)(B)
applies to service work programs.like the one here, and allowed SCDC to enter
into contracts to implement the program. Moreover, earnings frpm work in the
program must be paid directly to SCDC and applied as provided in §24-3-40
(§24-3-430(H)).

Section 3.1.6 of the contract states, "6. Payment for Inmate Services:

SCDC will invoice Williams on a bimonthly basis for inmate labor" (R. p. 77).
In addition, §3.3.1 (R. p. 78) provides:

1. Payment for Services: ..SCDC shall be responsible to
pay inmate workers, cover security costs and P.I. overhead,
including any costs for health, safety and welfare of the
inmates, taxes or other payroll deduction..

Finally, §3.2.4 states, "4. Security: At its expense, SCDC shall be responsible
for the security of the inmate labor force and the security of Williams' em-
ployees and agents" (R. p. 77).

From the above, it seems apparent the $4.00 payment was for "labor", not



labor plqs seeurity and oVerheed;v’Seeufity is paid by SCﬁC "at its expense'',
and SCDC is:respbneible to "ceVer" setﬁrit& éqd everheéd. |

'SéDCVétateeAtﬁe ALéveceﬁteteiy explaiﬁed thet §24f3;40 applieé to_fIECP
ﬁrejeets;'hot eervicerrojeetsﬂ_ SCDC also states §24 l 295, not §24 3- 40,
Vapplies.to eervice prOJects like ‘the one here (SCDC brief 12 R P 33)
_Howeter;‘the ALC s explanetion, discussed in Gatewood's inltial brlef, p. 14,
»éid not mention "PIECP" projects.‘ PIECP prOJects are federally certlfied by
the Department of Justice under 18 U. S C §1761(c).

Eifst, GatéWood contends SCDC‘prOVide& no authority.for its conclusory

argument that §24—3-40 applies to PIECP but not service projects, and this

Court'shoﬁld.not consider'it (S.C. Dept. of Probation, Pafole & Perdon Serv.
v. ‘R.exnoldls"343 S.C. 465, 540 S. E. 2d 480 (S.C. App., 2000)).

Gateﬁood contends §24-3-40 does apply to service projects. Section 24=3-40
applies to'priéoners "..in a prison'industry program provided under Article 3"
of'chaptef 24 (§24'3f40(A))' "Article 3" means the "Prison Industries" section
which includes §§24-3-310 to 24-3-430. Section 24-3-430(A) states SCDC may es-—
tablish a program using inmate labor in private industr& for "the provision of
services". And, §24—3—430(ﬁ) requires that inmate earnings "pursuant to this
section" be paid to SCDC and "applied as provided under Sectiom 24-3-40".

Title 18 U.S.C. §1761(c) excepts from the ﬁormél prohibition on transporting
goods in commerce made by prisoners‘(§l76i(a)); where the‘prisoner is eﬁpioyed
in oﬁe of the federally certified projects. S.C; Code §24-3-410 hasAa prohiti—

tion similar to 18 U.S.C. §1761(a), and in §24-3-410(B) (7) an exception for

prisoner made goods in a "federally certified private sector/prison industry



programﬁ;“Thus; becauéé §é4;3—40 apflies to Afticle‘3 projecté and froje;ts
in §24f3—4ld(B)(7) fail.ﬁndeﬁ Artiéié‘B}.théﬁ 524—3;40 mayiélso apply to
f§24—3f4lO(B)(7) projécys. |
| Finéily, whilg §24f1—é95;ové%é:"séfviée”work"; it could bnly a;ply to
. Gétewood aftér;A;éﬁék 1;,2007 kiééue; 3—5) or'notvat-ail-(i;sﬁe g).

| SCDC stgtes chéﬁ,Wiiiiams>cited‘§24—3—§b as‘evidence of fhe.legislature's
inten# géyto the éﬁ§i£y ré;?§n§ibléVf;r payiﬁg‘inmatgrwages”(séﬁc briéf, 13).
However, as Williémszsﬁétéd; hkO)f\evénfgfeafér significaﬁéé;." Qas that thé

‘legislature‘mandatéd howvwagés were to be handled and deductions made under

§24~3—40 (DarfelivWilliéms, Clgés Rép;; et ‘al. v. SCDC, et al. 641 S.E. 2d
885, 887 (S.C., 2007)). o

SCDC stétes williams did @ot consider whether §24-3-40 -applied go sérvice
projects (SCDC-brief, 13). AHoweQer, Williams did decide that the Payment of
Wages Act, §41-10-10, et seq., was'ébncerned with the payment of wages and
is directed to tgeleﬁtityvresponsiﬁle fof'payment. This was because the 1998

. . g .

contract prévides‘d $4Zflét rate per inmate and SCDC is responsible to pé&
_inmate workers and handle deductions. And, §24-3-40 ﬁandated the employer
to pay inmate Qages to SCDC which makés specific deductions provided in
-§24-3-40 (Williams, 641 S.E. 2d at 887).

SCDC states if §24-3-40 applies to service and PIECP projects, then
§24~1-295 has no meaning (SCDC brief, 13). Section 24-1-295 apparently
- broadened coverage in the provisos to include "export work". It also allows
"any other required deductions", in its catch—ail phrase, to be deducted
from gross wages. Gatewood éontends:§24~l—295 has plenty éf meaning, as

|

shown by the ALC's applicafion of the statute in this case, incorrect though

it was.



'Finally, Gatewoodsnotes SCDC did not respond to his argument that
, §24 1-295 cannot apply to Gatewood's pre-August 1, 2007 work because that
was the effective date of the statute (Gatewood brief 13) |
3. The ALC erred in holdlng §24—1—295 governed deductions fron
o Gatewood's gross ‘'wages because’ 524—1—295 does not* apply
: retroactively to Gatewood's pre—August 1 2007 work.‘”

.:»3cDC eontends issues 3—5 (retroactive'application, due;procees, and
impairment ot contractsjlare not preserved-for review beeauee Gatewood did
not raise”them in the ALC nor did it rule on‘them‘tSCDC brief, 13—14).- Ob-
viousiy, Gatewood did not‘raisev§24fl—2§5.as the authority for Gatewood's
deductions,einee‘§24—3—40 was the goyerning:statute and the ALC raised
524—1—295 on its ownfwithoutvbriefing or prompting by the parties (R. p. 35).

| In the ALC, the parties briefed the budget proviso and §24-lf295 in con-
text of SCﬁC's ability to.negotiate a Wage and Gatewood'e entitlement to it
(R. pn. 116, 132). Gatewood also brlefed SCDC's obligation on remand to make
only deductions authorized in §24-3-40 and Torrence (R. p. 124). » The ALC
ruled §24-3—4Q did not apply to Gatewoodfs deductions, but §24-1-295 did
(R. pp. 35-37).

A party need not use the exact name of a legal doctrine to preserve it for

‘review;"but itqnuet bedeiear the'argument.has been made on that ground (J. Toal,

Appellate Practice in South Carolina,ASecond Edition, pp. 57-59). Here, the

issue is the correct statutory basis for wage deductions. Gatewood



contends he adequately raised the issue in the ALC. Finally, Gatewood
contends it would be unreasonable to require him to raise a statute which
ﬁés not even effective until almost three years after he started werk, and

VWheretthe Subreme Cburt hasfstrongly indicéted:ip_Wiliiams'andeTqrrehce that

§24-3- 40 is the governlng statute anywayt ’
Flnally, the ALC s dec1sion applylng §24 1- 295 is part of the ALC s Level
3 flnal decision dehyrhg Gatewood's grlevanee on the herits.‘_Gatewqod contehds
that entire decisionjwas s finél, sppeslable oréer; and an& fineihg thet the
part of the order regardlng §24 -1-295 was not preserred in issues 3- 5-wohld
- deny Gatewood hls rlght to appeal (§§l 23 610(A)(l), 14 -18~- ZOO(a), and

Charlotte-Mecklenburg Hosp. Auth. V. SCDHEC 692 S E 2d 894 895 (S C., 2010))

SCDC contends the ALC did not apply §24 1 295 retroactively because before
2007, no statute,.hqt the 1998 eohtraet, required that security and overhead
beadeducteq from Gatewood's.$4.00Vhegotieted wage. SCQC also ststed the-ALC
conclu&ed'that securityAandVoverhesd.wereAcontractually reqqired‘deduetions
beﬁore §24-1-295 was enscted (scnc brief?‘l4). Gatewood respectfully refers
the Court to his initisl brief, PP- 10—14 (§24—3—4Q goyerned) and pp. 21-24,
26—28 (contrsct).

~ In addition, Gatewood notes the ALC's expressvisngqage applying §24-1-295
to Gatewood's deductions (R.. pp. 35—36): |

As discussed in footnote 6, supra, the Court disagrees that
Section 24-3-40 applies in this case, because the contract at
issue in this case was a service work contract, and deductions
from wages resulting from service work provided to private in-
dustries by inmates is govermed by Section 24-1-295, not Section
24-3-40.

/



However, the Court finds that based on the terms of the Contract,
security costs and overhead, including costs for health, safety,
and welfare, constituted "other required deductions' pursuant to
Section 24-1-295.
The ALC made numerous other references to its reliance on §24-1-295 in its
order at pages 7-9.

Gatewood submits the above quote is clear and dispositive that the ALC
retroactively applied §24-1-295's "other required deductions" clause as its
basis for deducting security and overhead from Gatewood's $4 gross wage.
For that reason, the ALC’s order also violated Gatewood's due process rights,
as discussed in issue 4, and impaired the obligations of the. 1998 contract,

as discussed in issue 5.

4. The ALC erred in applying §24-1-295 to Gatewood's pre-August 1,
2007 work because it violated due process.

SCDC responds to issue 4 in SCDC'é brief issue 3, page 15. Gatewood has
addressed SCDC's points regarding due process in issue 3 above. Otherwise,
Gatewood respectfully refers the Court to his initial brief, pp. 16-18.

5. The ALC erred in applying §24-1-295 to Gatewood's pre—August 1,
2007 work because it impaired the obligations of contracts.

SCDC responds to issue 5 in SCDC's brief issue 3, page 15. Gatewood has
addressed SCDC's points regarding impairment of contracts in issue 3 above.
In addition, Gatewood notes SCDC's apparent admission elsewhere in its brief
that, "(A)s essentially argued by the.Appellant, §24-1-295 cannot:apply to
the 1998 Contract because it violates the contract clause from the South
Carolina Constitution" (SCDC brief, 23). However, this statement is to be
contrasted with SCDC's statements at pp. 9, 12, and 13 that §24-1-295 does

apply to Gatewood's work and this Court should affirm the ALC's ruling to



that effect. Otherwise, Gatewood respectfully refers the Court to his
initial brief, pp. 18-21.

6. The ALC erred in holding, pursuant to §24-1-295, that security
and overhead were "other required deductions"™ in the contract
because the clear and unambiguous terms of the contract indicate
that these costs were to be paid by SCDC at its expense.

SCDC responds to issue 6 in SCDC's brief issue 4, pp. 15-25. SCDC con-
tends the ALC correctly determined that Gatewood was never entitled to receive
$4 per hour (SCDC‘brief, 15). The ALC.stated the question for decision was
whether Gatewood "..was entitled to be paid at a gross wage rate of $4.00
per hour for his labor" (R. p. 32). The ALC responded, "(T)he Court agrees
with Appellant that the gross amount of the wages paid to the Department for
his labor was $4.00 per hour" (R. p. 36).

SCDC contends the 1998 contract required SCDC to deduct security/overhead
from the $4 negotiated wage before and after §24-1-295 was enacted, and
irrespective of the '"other required deductions" clause in §24-1-295 (SCDC
brief, 15). 1In support, SCDC refers to §3.3.1 of the contract which required
WTI (Williams) to pay SCDC a flat rate of $4 per inmate hour, from which SCDC
was required to pay inmates as well as cover security costs, overhead, etc.
(SCDC brief, 19). This point is addressed in Gatewood's initial brief, pp.
21-24, and the within brief, pp. 4, 11-13.

SCDC states the ALC agreed that SCDC was contractually obligated to pay
these expenses out of the $4 per hour wage (SCDC brief, 19; R. p. 36). How-

ever, SCDC states only part of the ALC's finding, which is at page 8 of the

order (R. p. 36):

10



However, the Court finds that based on the terms of the Con-
tract, security costs and overhead, including costs for health,
safety, and welfare, constituted "
pursuant to Section 24-1-295.

other required deductions"

SCDC states the contract's "bullet sheet", along with §3.1.6, reflects
that SCDC invoiced WTI at $4 per hour and SCDC paid inmates a base rate of
$.35 per hour (SCDC brief, 19 and Zl)f Gatewood contends the bullet sheet
entry of "Wage rate: $4.00 per hour/per inmate" (R. p. 72) supports Gatewood's
contention that the $4 gross wage rate is correct.

SCDC states no provision in the contract states WTI and SCDC agreed SCDC
would pay inmates at the rate of $4 per hour for labor (SCDC brief, 20-21).
This matter is addressed in Gatewood's initial brief, pp. 21-24.

SCDC contends that common sense dictates SCDC would not have, in light of
contract §3.3.1, contracted to invoice WTI at a flat rate of $4 per hour and
then have to pay inmates at that rate without reimbursement (SCDC brief, 20-
21). The parties agree the contract is plain and unambiguous. Thus, Gatewood
contends the contract terms should be followed regardless of its wisdom or

folly (Southern Atlantic Financial Services, Inc. v. Middleton 356 S.C. 444,

590 S.E. 2d 27, 29 (2003)).

SCDC contends contracf §3.3.1 clearly explains the $4 per hour rate
"encompasses payment for SCDC'S overhead" (SCDC brief, 20). As quoted on
page 21 of SCDC's brief, §3.3.1 states that any negotiated increase in the

per hour rate "

..shall reflect (SCDC's) increased cost of prisom overhead".
SCDC contends this allows them to deduct "overhead" from the $4 per hour

(SCDC brief, 21). Gatewood contends this depends on what is meant by the

11



term "overhead".
The contract's purpose was to fulfill the Article 3 Declaration of
Intent in §24-3-310 (R. p. 73). Section 24-3-310(2) states the intent,

"..for reimbursing this State for

in part, is to utilize convict labor
expenses incurred by reason of their crimes and imprisonment'. Section
24-3-40(A) (3) allowed a deduction of 257 to defray cost of the '"prisoner's
room and board" assuming no child custody obligations. Gatewood contends,
in light of the above history, that §3.3.1 was drafted with §24-3-40 in mind
to reimburse the State for room and board.

SCDC conteﬁds that, by §3.3.1, the $4 per hour is ''meant to offset"
SCDC's overhead costs (SCDC brief, 21). If, by this, SCDC means expenses
beyond room and board allowed in §24-3-40(A)(3), Gatewood contends SCDC is
reading into the contract a meaning that is not expressed. Otherwise, Gate-
wood respectfully refers the Court to his initial brief, pp. 21-24, 26-28.

SCDC contends certain "bonus plan" materials state a base rate of $.35
per hour, which is consistent with the "bullet sheet" (SCDC brief, 19, 21-
22). However, as held by the ALC, the gross wage rate is $4 per hour, not
$.35 (R. p. 37).

SCDC states, even if the contract was ambiguous, the intent of the parties
under §3.3.1 was that the $4 flat rate would include security and overhead
(SCDC brief, 22). Gatewood contends the contract was not ambiguous. Moreover,

as discussed above, it is just as plausible that the parties meant to reim-

burse the State for room and board. Also, even if the intent was as SCDC

12
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says, Gatewood contends those expenses beyond room and board would violate

§24-3-40(A) and the decisions in Williams and Torrence.* Finally, Gatewood

notes that since SCDC is a probable drafter or co-drafter of the contract,

any ambiguity must be construed against it (Mathis v. Brown & Brown of South

Carolina, Inc. 698 S.E. 2d 773, 778 (S.C., 2010)).

SCDC contends this Court cannot reconcile the statutory intent in
§24-3-310 with Gatewood's argument against making these deductions for
overhead and security. This point is‘partially addressed in the discussion
of §3.3.1 above, page 11,

In addition, Gatewood notes this Court responded to a similar argument

in SCDC v. Cartrette 694 S.E. 2d 18, 22, note 6 (S.C. App., 2010). The Court
stated the purpose of §24-3-310 harmonizes with the legisléture's mandate that,
by statute, 707 or more of inmate pay ié diverted for room and board and other
. matters, citing §24-3-40 (2007). Further, the Court stated that increased pay,
including overtime, ultimately benefits SCDC by increasing the funds available
to relieve the burden of inmates' housing and care, and other matters.

SCDC states Gatewood's argument is primarily derived from the "at its
expense' provision in §3.2.4 of the contract (SCDC brief, 24). However, the
prim;;y sections are §3.1.6 (R. p. 77) and §3.3.1 (R. p. 78). .

SCDC states that it paid overhead and security and other related costs
"at its expense" after those expenses were reimbursed by WIL (SCDC brief, 25).

However, if WII ultimately paid these costs, Gatewood contends it would be

violative of §24-3-40, Williams, and Torrence.

* If a contract term violates a statute, the term 1s invalid and the statute
prevails (Wilkinson ex rel Wilkinson v. Palmetto State Trans. Co. 371 S.C. 365,
638 S.E. 2d 109, 116 (S.C. App., 2006)).
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Finally, SCDC asks the Court to (1) affirm the portion of the ALC's
ruling that held SCDC was contractually required to deduct security and
overhead costs from the $4 per hour wage; and (2) reject Appellant's
assertion that he was entitled to a $4 per hour wage rate for the labor
he provided (SCDC brief, 25). First, the ALC did not hold as SCDC states.
Th; ALC found that, "..based on the'terms of the contract, security costs
and overhead, including costs for health, safety, and welfare, constituted
'other required deductions' pursuant to Section 24-1-295" (R. p. 36). Gate-
wood contends this is the ruling before ;he Court,

Second, Gatewood did not contest the ALC's ruling that Gatewood was en-
titled to the $4 per hour gross wage rate (R. p. 37). Also, SCDC did not
cross—appeal the ruling (SCACR 203(c)). Finally, Gatewood notes that SCDC
asks this Court to reject the $4 wage rate, when SCDC's brief contends that
security and overhead were to be deducted from "the $4.00 per hour rate it
negotiated with WTI" (SCDC brief, 23). Gatewood contends that in these cir-
cumstances the ALC's ruling agreeing with Gatewood's entitlement to the $4
wage rate is the law of the case.

7. The ALC erred in ruling that overtime was not preserved for

review because it was preserved, SCDC waived the issue pre-—
servation argument, the ALC raised the issue sua sponte, and
Gatewood was entitled to overtime on the merits.

SCDC responds to issue 7 iﬁ SCDC's brief issue 5, pp. 25-28. SCDC contends

this Court should affirm the ALC decision that Gatewood did not preserve over-

time for review (SCDC brief, 26). First, Gatewood contends he did not have to

expressly raise overtime in these circumstances. 1In SCDC v. Cartrette 694

S.E. 24 18, 21-23 (S.C. App., 2010), this Court held that Sections 24-3-315
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and 24-3-430(D) "..compel the Department to ensure inmate workers who are
employed under those sections receive the same pay rates and employment

conditions..”

as non-inmates, And further, these statutes supported Car-
trette's argument for overtime pay. Although Cartrette was limited to the
program in which Cartrette was employed (694 S.E. 2d at 21, note 5), Gatewood
contends it was not a memorandum opinion without precedential value (SCACR 220).

Gatewood's step 1 and Amendment to grievance alleged entitlement to the
prevailing wage under §24-3-430, and to the $4 rate under the budget proviso
after July 2001 (R. pp. 46, 50). .Gatewood contends that under Cartrette, his
right to overtime is statutorily "ensured" under §24-3-430. Thus, the alle-
gation of wage entitlement under the statute in his grievance should be suf-
ficient for issue preservation purposes.

Even if Gatewood had to expressly raise overtime, he contends the allega-
tions were sufficient. SCDC's brief notes that its grievance decisions stated
"to the extent" Gatewood had demanded overtime wages the request was denied
and thus there was no extent to which SCDC\could consider his overtime wages
(SCDC brief, 26). Gatewood's step 1 requested back wages at the prevailing
wage rate from 1999 to July 2001, and at the $4 rate from July 2001 to present,
"..all as determined from Exhibits A-H.." These exhibits were incorporated
by reference from Darrell Williams' grievance (R. pp. 46, 50). Exhibit C
is the 1998 contract which allows overtime to be worked in this program (R.

p. 76). Exhibits D-E arevmemos allowing overtime to be worked at time and a -

half the base wage rate (R. pp. 85, 88). Gatewood contends these incorporated

exhibits adequately raised overtime.
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SCDC states it did not address the merits of Gatewood's overtime claim
in the ALC (SCDC brief, 26). However, in SCDC's ALC brief it acknowledged
from file memos and the contract that "inmates could perform overtime .labor"
(SCDC ALC brief, 20).* Also, in its brief to this Court, SCDC concedes the
same point (SCDC brief, 27). Gatewood contends the issue is resolved by SCDC's
admission to both courts. As a result, Gatewood respectfully contends that
this Court should find that he is entitled to overtime pay for time worked in
excess of his normal shift.

8. The ALC erred in not granting Gatewood's request for pre and
post—judgment interest, and to petition the ALC for costs and
attorney fees, because this ruling was based on the ALC's
erroneous ruling that SCDC could deduct security and overhead
costs from Gatewood's $4.00 gross wage under §24-1-295.

SCDC responds to issue 8 in SCDC's brief issue 6, pp. 28-29. SCDC states
the ALC correctly ruled that §24-1-295 applied to Gatewood's wages, SCDC was
bound by §24-1-295 and its 1998 contract, and Gatewood was not entitled to
the $4 wage (SCDC brief, 28). This statement seems to contradict earlier
statements that §24-1-295 did not apply .to Gatewood's work (SCDC brief, 23).

9. The ALC erred in declining to consider the issue of whether
SCDC should have to process grievance for all workers even
if they had not persomally filed because this was a stated
issue in Gatewood's appeal and the ALC did not state that it
was manifestly without merit. '

SCDC responds to issue 9 in SCDC's brief issue 7, pp. 29230. SCDC states
the ALC did not consider this issue because this case does not involve other
workers' grievances (SCDC brief, 29). However, as argued in Gatewood's ALC
brief, p. 11, and referenced in Gatewood's initial brief to this Court, p. 33,

Gatewood's step 1 was filed "individually, and on behalf of all inmate

* SCDC ALC brief, R. p. 146.
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employees (IE's) listed on attached Exh. A" (R._p. 46). Moreover, SCDC

"class" grievance status to the grievance (R. pp.

grievance decisions denied
41, 44). Thus, Gatewood's grievance requested that it be a grievance for all
workers in the program.

10. The ALC erred in declining to enjoin SCDC from further wage

violations because such ruling was appropriate in the cir-
cumstances.

SCDC responds to issue 10 in SCDC's brief issue 8, pp. 30-31. Gatewood
respectfully refers the Court to his comments in his initial brief, pp. 34-35.
CONCLUSION
Gatewood respectfully requests reversal of the ALC order; rulings on'.
eacﬁ issue as summarized in Gatewood's initial brief, pp. 35-36, based on
the applicable standard of review in that brief on pp. 6, 9, 1l4-16, 18, 21,
28, 31, 33-35; and remand to the ALC and SCDC as stated on page 36.
Respectfully submitted,
LW s
Douglas H. Wesgtfgzzi #6039
23 Broad St.
Charleston, SC 29401
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