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STATEMENT OF ISSUE ON APP'EAL‘
1. |
- . ‘Whether the court erred by refhsing to direct a ver'diét on the greatest charge of
- assault and battery of a high and gggravated nature since the stélte failed to prove the victim
~ suffered greét bociily harm or that the act was accomplished By a means “likely té produce
death or great bodily injury?”
| 2.

Whether the court er;ed by admitting the hearsay testimony of Office Tyler Price
that éther aileéed eyewitnesses told him that appellant approached thé victim iﬁ tﬁe street,
began a Qerbal' altercation, and hit her with a bat or pipe since this hearsay .testimony was
| highly prejudicial? |

3.

Whether the co@ erred by allowing the solicitor to pit the testimo.ny of defense
witness Jessica Halé against that of a police officer since forcing the witness to cali a police
, c;}ﬁcer a liar. waé hlghly imprpper ana préj udicial?

| | | 4.

Whether the court érfed by refusing to admit a text rﬁessage sent to appella‘nt by the
alleged victim wherein she apologized for the incident, admitted she lied abo_ixt the incident,
was drunk at the time of the incident, and that she should have never come to appellant’s

house that night 'since‘ this was relevant evidence?



| STATEMENT OF THE CASE

.Appe»lla'nt' was iﬁdicted at the Marchi 20, 2012 tenn'of the Greenville County Grand
. Jury f(l)r’th‘e offense of* assault and bgttery of a .high and aggravated naturé, the greatest
40ffense uﬁdef -thel stétutg, S.C. Code §16-3-600. R. *. Her case was called to trial on
November 13, 2012 before the Honorable C. Victor Pylé, Jr., and a jury. Bill Bannister
represéntéd appellant. Lisa Bentley was_'.the assistant solicitor. Tr. 1.

' On November 14, 2012 the jury convicted appellant of assault and battery of a high
and agglravated nature. Tr. 291, 1L 6-9. The judge observed at.sentencing “the victim in this
case ‘b;o_ught on thelconfrontation after consuming thirteen of more beers and showed up in
£hé defend;ant’s neiAghborhood and would not have been injqred' but for her own conduct.”
Supp.‘ Tr. 9,'11. 19-22. 'At a separate'sentencir_lg hearing on December 12, 2012, Judge Pyle
imposed a sentencé of eight years imprisonment suspended upon service of three years and
i)robatiori fér five years. Supp. Tr. 10, 1L. 4-10. The judge saicll this did not excuse appellant
for the ébnfrontétion. | |

This appeal fqlloWs.



ARGUMENT

1.

The court erred by refusing to direct a vergiict on the greatest charge of assault and

battery of a high aﬁd aggravated nature since the state failed to prove either element that the

" victim suffered great bodily harm or that the act was accomplished by means “likely to

produce death or great bodily injury” since at most the state. produced medical testimony

- that any- head injury has the “potential” to be serious.
Relevaﬁt Facts
_ Ashley Buchanan was out with fh_e alleged twenty-year-old victim, Devin Wilson,
on the n.i_ght' of March ‘2.6, 2011 going to various bars until. about three in the morning.
Ashley testified that Wiiéon wéé intoxicated. Tr. 33, 11. 2—24. Ashley admittéd that Wilson
was involvec»l‘in undefage drinking but S_he clairﬁed the underaged Wilson did not drink
anything in front of her that evening. Tr. 37, 11. 5-22.
~ Wilson testiﬁéd that she was a ﬁll-tﬂe mother with three children at the time of the
incident. She maintained that there was bad blood between her and appellant because of
~ their “Fécebook arguments.” Tr. 42,1. 4 —42,1. 5. Appellant’s daughter had alsé dated the
fafher, Justin, of one of Wilson’s children. Wilson admitted she was intoxicated on the night
of the incident, and estimated that night that she drank “twelve beers I would say.” Tr. 44, 1.
21-451.3. |
There were two versipns of what occurrqd in tﬁis case as will be 'see‘n infra.
'Appella{'nt ‘and ‘her 'famil'y‘ maintained that the highly intéxicated Wilson came to their house,
and beg‘;m' banging on the door bécause Wilsoﬁ thought Justiﬁ wés inside with appellant’s

- daughter. Appellant, her daughter Jessiéa, and her hus‘band,fJose}‘/, all testified that the
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. highly intoxiéated Wilson was beating on their ‘door and yelling about Justin being there.
Appéllant \.Jvas ébl'é to close the déor'and" lock Wilson out. Then, the grossly intoxicated
Wilson fell dowﬁ their front steps, and was injured. Tr; 186, 123 188, 1. 22; Tr. 204,.1. 17
~210,1.9; Tr.234,1. 6 -240,1. 13. |

| > Wilsoﬁ’s sfcory-vwas that she wasllooking for Juétin, and she asked one of apbellant’s
neighbdrs fora pé.il" of tennis shoes because her high heels weré uncomfortable. Wilson was
given a pair of; tennis shoes towear. Tr.47,1.22-50,1.19.

Wilson,claiﬁed that appellant’s ﬂusband was talking on the phone outside, and that

* - appellant and her husband both started yelling and cursing at her. Tr. 51, L. 24 - 54,1.5.
Wilson maiﬁtained that appellant was carrying an 6bject fhét “looked like a baseball bat,”
and he started hitting her in her sidg, and in her hands. Wilson claimed she tried to cover her
head while appéllant beat her.' Tr. 54, 11. 8-16.

) Wilsoﬁ’s father, Jim Wilson, was a Greenville County Sheriff's Deputy. He was
working on the night of the incident, March 26, 2011. However, when he got off work
around two or two-thirty in the ﬁonﬁng he said his wifé was nervous ‘pecause Devin was
| not horﬁe. Mr. Wilson Aadmitted‘ that his daughter had taken his truck that evenirig without
his permission. Tr. 163,119 165, 1. 16! |

Mr Wilsqn‘then went to Loom Street looking for Devin because he knew Justin

lived there at one time, and she had other friends in the area. Tr. 165, 1. 8-16. Mr. Wilson

' Wilson ackhowlédged she later signed an “affidavit of non-prosecution” stating that

she wished to withdraw her complaint against appellant, and stating she would not

cooperate with the police. R. p. *." The state introduced this affidavit, and Wilson"

testified that appellant’s attorney prepared it. Wilson testified that she only signed it

because appellant’s son had severe medical problems. Wilson said she was telling the
truth to the jury at the trial. Tr. 58,1.22 -62,1. 8.
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~was able to locate Devin, and someone' told him she had been injured. Mr. Wilson was
~ taken irisjde a house where “I found my daughter laying on the floor ... she appeared ;co be
having a séizure to me ... she lwas Having difﬁcult}" breathing and she had blood coming
| from the top of her head.” Tr. 166, 1. 2- 167, 1 11.
Mr Wilson testif;léd‘ that his daughter was taken to the hospital, and his wife stayed
With her thérg. Mr. Wilson maintained that Devin “did not move Very'well for about three
or four wgeks.f “She had Fiifﬁculty in moving, chronic hﬁ:adaches; Just. constantly having
headaches.” Tr. 169, 11. 11‘-20. |
~ With thesé twd sharply diverse versions of how Wilson came to ‘be injured, the state
called emergency room physician, Dr. Daniel Kommel, who treated Wilson at Greenville
Memorial“ Hoépital on the night of March 26, 2011. Tr. 92, L. 4 — 93,1. 17. Dr. Kommel
festiﬁed Wilson ;:omplained sh; had been assaulted, and “presented complaining of left arm
‘ A‘ pain and some mid back pain.” Tr. 93, 11. 18-22. “I do recall seeing contusions and a couple
abrasions.” Tr. 93, 11. 23-25. Dr. Kommel testiﬁed on direct:
Q. 'Wh:a; was‘Miss Wilson’s final diagnoses or diagnoses?
A. T would have to look at the chart again, but I believe it

was abrasions and cervical strain, concussion. I don’t
remember after that. There were three or four.

Q. Okay.

~ There was anothef physician that actually discharged her.
, Okay. But did you examine Miss Wilson?

Tdid

And you made some diagnosis on her?

> 0 > o

Uh-huh. (Affirmative).



{

Q And those 1ncluded concussrons sprains, contusions, and
abras1ons7

A.-Uhchuh, (Affirmative).
Correct -

Tr. 94 L. 18 95 L7

. Wilson denied she‘ ever lost‘consc_i_oushess, and he noted f‘lejft_arm pain and mid
t ‘: “bac.k,“no‘c‘hest pain. No Shortness of breath.No abdominal pain”’ »Dr. Kommel opined these
- ihjtlries were consistentwith sorheone havtng being assaulted. Tr 96 1L 5-“1 1.
Dr KommeT admrtted that the records showed Wﬂson was intoxicated but he did not
" _recall her belng host1le towards med1ca1 personnel. Tr 96 1 21 -97,1.15.

" "The Judge questroned Dr Kommel about the extent of the decedent’s injuries:

THE COURT: You’ve examined many patlents ‘and made
some determrnatron as their degree of, degree of seriousness of their

'_mJury?
THE WITNESS Correct ’
.’THE COURT: Is that correct?
THE WITNESS Correct

THE COURT The i 1nJur1es if any that you observed from’
' MISS Wilson, were they such that her injury was likely to produce
: "death or great bod11y injury?

THE WITNESS: From my past recollectron I would say -
' there S always a potential for that. C

THE COURT' Okay.

THE WTTNESS But based on what I found on her test, be it -
~X-ray or any of that kind of nature, ancillary testlng, 1 did not f nd any
life threatenzng problems that night.

"THE COURT. Doctor, I heed to ask you thrs



. With respect to the injuries that you observed, were they such
that could cause a substantial risk of death or cause serious
permanent disfigurement or produce a loss of impairment of the
function of a bodily member or an organ?

THE WITNESS: Of any of the injuries that were noted to
potentially a close head injury, concussion, which are very similar
processes, always have the potential to have longer lasting effects
-than just the evening of the event or the day of the event. .

© Tr.98,1. 16 =99, 1. 15. (emphasis added).
" The following occurred on recross-examination of Dr. Kommel:
'Q. Do you actually know what caused the injuries?

A‘. No, sir.

Q. So, you took her with the injUrieS that. were there and you saw
her? ‘

A. Correct.
Q. Those were not great bodily injuries?
" A. Nottomy best-estimation.

Q. And they did not cause any permanent impairment to° your
. knowledge? :

A. Not to my knowledge, but I only saw her that evening.
Q. Not tolyour knowledge they didn’t?
A. Correct.

" Tr. 100, 11. 5:16. (emphasis added).

Police Officer Tylér Price said he obtained an arrest warrant for appellant for the

crime of assault and battery of a high and aggravated nature “due to the victim’s injuries and

" the Weapon that was used to inflict those_injuriés.” Tr. 156, 11 15;19.
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Directed Verdict Motion

Défe’nsg counsel Bannister moved for a directed .verdict:arguir.lg.that pursuant to S.C.
Code ~§16-3-600('c)(171): the alleged victim had the absence of great boaily injury “as
described in that statute there.” Defense couﬁsel noted the lackxof testimony of a substantial
risk ‘of death or serious injury or permanent disfigurement. Defense counsel asked the judge
withdraw the greatest charge ;‘from.the jury’s consideration.” Tr. 182, 11. 5-20.:

"The solicitqr began her response by telling the judge the state was not opposed to
instructions -on lesser-included offens'es. She argued that Wilson’s father testified she was
4' “Bed—ridden for three to four weeks, that‘she needed‘ help goi%lg to the bathroom, bathing
'he;rsclf,l preparing he.r,meals. We_Would argue that she did suffer great bodily injury, .but
'that if for whatever rea.1s0n --” At this point the trial judge cut the solicitor off, a;nd stated
that hle, was dehying the directed verdict motion on’Athe greater charge. Tr. 182,1.22 183, L.
17. (emphasis added).
Discussion

- It strongly appeared 'the solicitor did all but concede that this case should go to the

jury onl‘yion a less_er-included offense. If the judge had not ihterrupted her, she may have
. concluded tﬁat concession. The indictment alléged that Wilson “suffefed great bodily injury
| where tﬁe a"c_t was accomplished ;by means likél'y té producé death or gréat bodily injury . . .
in‘violati'on of Séction 16-3-600...” R.*.

S.C. Code §16:3-600 defines “'great bodily injury’ as an injury which causes a
substantial risk of death or which causes serious, permanent disfigurement or
p;'otrac.ted; lbés or imgéirment of the function of a body member.or organ.” (emphasis

added). Defense counsel correctly argued that the state had failed to prove the elements of

- 11



' the statute. Dr. A'Kommelvwhen quesﬁoned by tﬁe trial judge stated that there was “always a

:potential fer th‘a.t,”-, meardﬁg that in dny case such an iﬁjury could produce death or great

‘ 'b(')dily‘harm.’,’ He aiso said “I did not find any life thred"tening problems that night.” Tr. 98,

| L 2 - 99,'1. 15; He also' testified in his estimation there were not great bodily injuries to the

victim ‘nor did they' cadse permanent impairment that he dbserved. . Further, there was 10

~ other evideﬁce in the record to meet this “substantial risk of death or which causes

‘vserious, perrdanent disfigurement or protracted loss of impairment of the function ofa
- body member or organ” standard. .Tr. 98, 1. 15-100, 1. 16. (emphas1s added)

The ev1dence in thlS case did not rise to the level of being sufficient to support

appellant’s conviction' for assault and battery of a high and aggravated nature under the

| definition provided in the statute. ‘Cf. State v. Palmer, 408 S.C. 218, 758 S.E.2d 195 (Ct.

| rApp. 2014)2;, St'ateiv. Hepburn, 406 S.C. 416, 753 S.E.2d 402 (2014).

i There was no direct evidence or "substantial circumstantial evidence introduced by
the state ’.td satisfy the elements of the statute. In lighf most favorable to the state,
meaﬁing d-le victim’s story is believed as it must be at the direc.ted verdict stage, the
: fzicfim did not suffer greatl' bodily injury because all the physician could testify to was
there was.a.“potential” df a risk ef death dr s.erious injury. The victim did not suffer

permanent disﬁgd}ement or protracted loss or impairment of the function of a body

member or organ.” See State v. Pearson, S.C. , 764 S.E.2d 706 (Ct. App.

2014); State v. Odems, 395 S.C. 582, 720 S.E.2d 48 (2011); State v. Bostick, 392 S.C.

134,708 S.E.2d 774 (2011). This Court should therefore issue an order of acquittal.

2 Certiorari granted September 24, 2014.
‘ 12



2.

AThe court erred by admitting the hearsay testimony Of Office Tyler Price that other

alleged ey' ewitnesses .told him that appellant approached the victim in the street. began a
verbal alterc'éﬁon, and hit her with a bat or p.ipe since t};is hearsay” téstimony was highly
prejudicial. | |
Relé?ant Facts 
As seen, thére Were two \./ery divergent lines of testimony as to what occurred in this
case. Appellant and her fafnily members téstiﬁed that the highly intoxicated Wilson came to
théir héuse drunk looking for her _bo&friend, pounded on théir door, and was cursing and
- yelliﬂg.' Appellant wés éble to close the door, and the intoxicated Wilson fell down the steps
injuring herself.
When Officer Tyler Price was testifying on direct—exa;mination, the solicitor asked
Price if appellant’s statement .of what occurred was consistent with what the other
eyewitnesses told him. Price answered that appellant’s statement was not consistent. When
the éolicitof asked Price what the other eyewitnesses told him defense counsel objected:
“That’s just pllain" hearsay.” The solicitor claimed: “I \;vould argue that it was for police '
o iqvestigative purposes.” The judge overruled the objection. Tr. 152, 1. 14 -153,1. 5.
" The fdllowing then occurred after the jhdge ovérruled the de-fensre”s hearsay
ijecti;)n: |

Q.. How:did the other people tell you‘ that she received her
injuries?

_ A. The witnesses stated the — Mrs. Hale approached the
- victim in the street and began a verbal altercation, and that
at that point had a weapon and they were not certain if it was

13



‘some kind of a bat or pipe and began hitting the victim wzth
that. .

Q. Did anyone indicate whether the, the victim, Devin
Wilson, had any type of weapon‘7

A. No.
Q. Did anyone indicate that she had struck the defendant?
-‘A. No.

Q. Did anyone indicate that she’ had struck or physrcally
t assaulted anyone that evening?

A. No.
Tr. 153, 11.°6-20. (Emphasis added).
Disclission |
Defense counsel properly objected that this was “just plain hearsay” or rank hearsay.
| Rule 801(c), SCREdeﬁries “hearsay” as “a statement, other than one rnade by the declarant
’while testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.” .

Price’s’ testimohy of what the alleged eyewitnesses told him about appellant
approaching Wilson in ‘the street, heginning a verbal altercation, and then hitting her with a
bat or a pipe 'was,offered to hrove that the j"tlry should believe Wilson’s testimony and not.

‘appellant-’s regarding what happened. Appellant did not have the opportunity to cross-
examine these alleged eye\yitnesses, ahd this hearsay evidence was highly prejudicial. See
| | Vail v. State, 402 S.C. 77,738 S.E.2d 503 (Ct. App. 2013).

The hearsaytestimony was particularly prejudicial given what should have been the
: alleged victim’s shaky credibility given her grossly intoxicated state, her breaking the law of
‘hight of incident, a‘nd her dther bad act of taking her father’s truck without his permission.

14



See >Sta_1te v Byers, 392 S.C. 438, 710 S.E.2d 55 (2011). Perhaps the‘s'.catevfeared the jury
may correctly havel-concluded that Wilson was giveh the benefit of all doubt because her
father was a respectable police officer in the comlﬁumt}; but this rank hearsay evidencé was
: (“gildi.ng t:he. lily” 1nan all-ou£ attempt to convict appeliant. In the alternative, this Court

~ grant appellant a new trial if it does not issue an order of acquittal.

15



3.

Thé court erred by allowing the solicitor to pit the testimony of defense witness

Jessica Hale against that of a police officer since forcing the witness to call a police officer a

liar was highly ‘im'prc.)p_er. and. p_rejudicial.
Relevant Facts ’ | -

| , 'Appellant’s daughter, Jessica Hale, testified that Witsen came to their house highly
intoxicated? and was told 'that her beyfriend Justin was not there. Wilson tried to push open
- the door and asked 1f her boyfriend was there with apneilant’s “whorey ass danghter.”
Jessica remembered that Wilson was told again that J ustin was not there. Unsatisﬁed with
the answer, Wilson stayed en their front porch screaming and cussing for several minutes. 7

She finally turned to leave, and “fell down every single one of our'stens...” Tr. 188, 1L 4-

R

- On cross-examination Jessica confirmed that her testimony was that the police only
~.spoke with her mother that night, and not the other potential witnesses in her house. The
folloWing‘occu'rred on cross-examination of Jessica:

Q. And‘your - it’s your‘testimony that the police did not
ask to speak to anyone else in your home? ‘

A. No, ma’am

0. And that if the pollce officer testified to that fact
he'd be lying?

A. Yes.
‘MR. BANNISTER: Your honor, I object fo that. You
can’t ask one witness to comment on the credibility of

" another witness.

THE COURT Overruled.
- Go ahead

16



Q So, it’s your testimony again that the police did not
try to speak to anyone else?

A. He did not. No, he didn’t.
Tr. 193,1.20 - 194, 1. 8. (emphasis added).

Discussion

In State v. Bryant, 316 S.C. 216, 447 S.E.2d 852 (1994), the Supreme Court
reversed a conviction because the solicitor was allowed to improperly pit the defendant’s
~ testimony against that of the police officer. Here, there is no doubt that the solicitor was

pitting witnessés in her successful attempt to forced Jessica to call the police liars to the jury.

This was highly prejﬁdicial and fundamentally unfair. See also, State v. Brown, 297 S.C.
27,374 S.E.2d 669 (1988). |

N | WimeSses;are célled t(; court because the court is entitled'to every person’s evidence.
A witness should not be fofced to engage in the ifldignify of calﬁng anpther witness a liar.
That is particularly true of police officers who are supposed to be the neutral enforcers of the

laws passed by the répresentétives of the people. Appellant should be granted a new trial.

17



4.

The court efred by refusing to admit a text message sent to appellant by the alleged

victim wherein she apologized for the incident. admitted she lied about the incident, was

drunk at the time of the ihcident, and also admitted that s_he should haye never come to

appellant’s house that night since this was relevant evidence.

Relevant Facts:

: De_feﬁse coﬁnSel ;;;offered text messages that Devin Wiléén sent to af)pellant.
Wilson admitted on June 16, 2012 she had a cell phone number that the solicitor did not
contest was Wilson’s:phone nﬁmber. Defense counsel showed Wilson the text messages
 she sent to appellant that day which stated that she fried to get the police to drop the charges
| against appeilant but hey parents told her she could go to jail' fOIf filing a false police report.

' Twé dther meésages sai(i that Wilson was so‘rry she “lied on you”, that she was drunk on the
' ‘night df the inc_idené, and that éhe should have never gonél to appellant’s house. Wilson
vie§ved the fext messages, and denied she sent them. Tr. 88, 11. 2-24.

Deféﬁse counsel also ‘proffe.:red fhe fext ﬁessages through appellant’s testimony. Tr.
256, .24 - 258, L. 5. Deféndant’s Exhibit 1 (four text messages). R. *.

. On éross-exafninatidﬁ appeilant told the solicitor that she feceived these text
messages _ﬁor_hDevin Wilson, and that she did not alter them in any way. Tr. 258, 1. 12 -
262118 |
| Dis_cussioﬁ

K ;'The trial court‘.erred by exéluding .the profferéd text méssages sent from Deviﬁ

- Wilson to appellant on June 26, 2012. Wilson claimed at trial that appellant came after her

18



with a bat like.iobject in the street. These tegt messageé were admissible as prior
' inconsisfent-statements under Rule 613(b), SCRE.

: .‘Wiis_()n apologiZed for her.behavior and stated she wanted to drop the chgfges but
she feared being prosébtited forr filing a false police report. She also admitted she should
-have never éome t(i' appéllant’s house that evening. All of this totally contradicted her trial
' | ' testimoriy eibove. R.* (four text messages). |
. The ‘solic.itor-did not contest the faci that these meséages were sent from Wilson’s
~ phone. She raised speculation‘ that appellant coiild ha\ie ’aitered the messages. That
objection went to the weight and not to the admissibility of this evidence. Wilson was
apprised of tlie date wheri the meésages were sent, she viewed their contént, and she denie(i
that she sent them. '

Wilson’s credibility was obviously critical in this case. Since Wiléon was clearly
apprised of when the iext messages Were'seni, and the record shows she iead them and
‘denied writing thc statements, fhe judge erred by refusing to admit the proffgred text
messages impeaching Wilson into evidence. See State v. Bixby, 388‘ S.C.- 528, 553, 698

S.E.2d 572, 585 (2010).

- The scope-of cross-examination in South Carolina is broad, and anything tending to

throw light on the accuracy, truthfulness, and sincerity of a witness may be shown and

considered in determining the credit to be accorded his testimony. See State v. Jones, 343,

S.C. 562, 570, 541 S.E.2d 813, 817 (2001); State v. Brewington, 267 S.C. 97, 226 S.E.2d
249 (1976). T-he‘wrongful exclusion of this impeachment evidence entitles appellant to a

riew trial.
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CONCLUSION

By reason of argument one, an order of acquittal should be issued. In the alternative,
Argliments two, three, and four, appellant’s convictions should be reversed, and this case

remanded to the Greenville County Court of General Sessions for a new trial.

Respectfully submltted

%pr

Robert M. Dudek .
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 16" day of December, 2014.
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