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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUTY OF SPARTANBURG C.A. No. 2007-CP-42-296
NATIONWIDE MUTUAL
INSURANCE COMPANY, INC.,
and GILLIAM CONSTRUCTION
' COMPANY, INC. : '

: MEMORANDUM IN OPPOSITION
_ Plaintiffs, TO PLAINTIFFS’ PROPOSED
C ORDER OF JUDGMENT
VS.

EAGLE WINDOW & DOOR,
INC., AMERICAN
'ARCHITECTURAL PRODUCTS
CORPORATION, WINDOW AND
DOOR CONCEPTS, INC., -
CHARLES GOAD, HOBBIT
PLASTERING, INC., PHILLIP L.
BENDER, UPSTATE .
WATERPROOFING, INC., DALE
COLEMAN, and.GARY
CHURCHILL, :

Defendants.

vvvvvvvvvvvvvvvvvvvvvvvvvvv

v\ BACKGROUND

The Plaintiffs’ seek contribution for a Settiement Agreemént they entered into
with Renaul and Karen Able on the 21* day of March 2006, which Agreement is
attached to the Summons and Complaint in this action.

While the caption of the Complaint is not accurate, the Plaintiffs have joined as a
Defendant, Eagle Window & Door, Inc., a wholly owned subsidiary of Andersen Window
& Door, Inc., on a theory of successor liability. |

| The entity that sold the windows,Aalleged by the Able’s to be defective, was the

Defendant Window -and Door Concepts, Inc., a Greenville Corporation which purchased
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the windoWs from Eagle & Taylor Company, d/b/a Eagle Window & Door, Inc. (a
fictitious name), a wholly ownéd subsidiéry of the named Defendant, American
ArchitecmraI'Produc'ts Corporatio~n (AAPC).

" In 1999 and 2000, the Abels contracted Gilliam Construction Company to build a

house for them and the windows were sold to Gilliam at that time. In April and May of

2002, after construction of the Abels’ Ahouse", AAPC and 'Eagle & Taylor Company d/b/a

Eagle Window & Door, Inc., sold, at bankruptcy auction, s'ubstantially all of their assets
to EWD Acquisition Co., a wholly owned suibsidiary of Linsalata Capital Partners Fund,
IV, L.P. (See Asset Purchase Agreemeht att:ached to Eagle Merﬁorandum in Support of
Motion fori Summary Judgment filed 03—26-?2). EWD Acquisition Co., after acquisition
of the assets at bankruptcy auction, chang?ed its name to Eagle Wihdow & Door, Inc.
which is a Delaware Corporation unrelatea to the fictitious entity by which Eagle & , ‘

Taylor Company was doing business.

THERE IS NO PROOF OF A DESIGN OR MANUFACTURING DEFECT.

Before the Court considers the methci)d of determining daméges in this case, it is
respectfully submitted that there is no evicéjence in the record that would enable the
Court to determine that Eaglé Window & Door, Inc., (Eagle), the wholly owned
sqbéidiary of American Architectural Produéts Corporation, was in anyway responsible

for the problems with the Abel house.

First, the Corhplaint-of, Nationwide and Gilliam, filed in the Court of Common

pleas for Spartanburg County, January 26, 2007, does not state a products liability -

cause of action against Eagle. The binding precedent on this issué was established by

i
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the Supreme Court in Watson v. Ford Motor Company, 389 S.C. 434. 699 S.E. 2" 169,
174 (2010), wherein the Supreme Court held that

“There are three defects a“ Plaintiff in a .
products liability lawsuit can allege: 1. a
manufacturing defect, 2. a warning defect, and
3. a design defect.” 699 S.E. 2d, 176 (2010).
(In this case only numbers 1 and 3 are
applicable.) “When a manufacturing defect
claim is -made, a Plaintiff alleges that a
particular product’ was defectively
manufactured... When a design defect claim is
made, a Plaintiff alleges that the product at
issue was defectively designed...

The Complaint of Natnonwnde and Gilliam alleges in paragraphs 10 and 11:

“10.  After the project was completed, and the -
various above-named Defendants and sub-
contractors and material suppliers allegedly

. completed their work, Renaul and Karen Abel
discovered alleged deﬂcnencnes and defects
with the home.

11, Among the alleged deficiencies were the
Abels’ allegations that the water proofing was
done improperly, the stucco application was
deficient and defective, the framing and
window installation was defective and the
windows were defective and leaking.”

-The Plaintiffs did not allege in their Complaint, nor did they offer any admissible
evidence to establish, that the cause of the alleged defects was either a design defect
or a manufacturing defect. They simply repeated the claims that the Ables had made
and offered the testimony of Mr. Still and the Plaintiff Gilliam who opined only that the -
windows were defective because they were leaking. In fact, on cross examination, Mr.

. Still, the Plaintiffs’ only expent, testified as follows:

Q: Can 'you testify that the leaking of these
windows was due to a design defect?

3
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Do you have ahy experience in the
design of windows such that you can
testify to that?

A: No, sir, | have not designed a window
‘such as that. But what | can testify to is,
under a simple water test, the miter
joints leaked both inboard and outboard
of the nailing pin: falrly early in the life of
the window.

Q:  But windows . will get wracked . ‘
shlpments sometlmes or wracked m : !
installation... - do they not?

5 ‘ A l I

4

‘They could.

Q@ Yeah. So thfere could be other
causes... - of the leak other than a
design defect; isn't that correct?

Could be. !
{ -
Q: Al right... - and so that means there
"~ could be other .causes other than a
- manufacturmg defect9
|
A:-  ltcould be. |
, . i
*Transcript pages 29-30. ;
Without ‘proof that a design or manufaftcturing defect caused the windows to leak,

! .
the Court cannot speculate as to the cause ;of the leak. See Snow v. City of Columbia,

305 S.C. 544, n. 7, 409 S.E. 2d.797, n. 7 ’(CT App. 1991) (noting that SC does not
recognize the rule of res ipsa loquitur.) (c1ted with approval in atson) Accordingly, the
claim against AAPC and its wholly.owned subsrdlary has not been proven and there can

be ho successor liability against Eagle.
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SUCCESSOR LIABILITY
The Order of Judgment proposed by the Plaintiffs is simply wrong and fails to

apply the test for establishing successor liability enunciated by the Supreme Court in

Simmons and followed by the Court of Appeals in Watson. Both Courts hold that there
must be Commonality of OWnership pre-bankruptcy, which continues post-bankruptcy, .
to satisfy the feSt; Simmons defines Commonality- of Ownership as having the same
officers, directors and shareholders. At page 215 FN | of its decisio\n, the Court’s
majority, aftér quoting from the dissent of Justice Burnett wherein he ‘was advocating
the adoption of the Cbntinuity of Epterbrise and/or Product Line exceptions to the
- general rule of no liability, stated: “We decline to extend the éxception té cases in
which there ié no such commonality of officers, direétors and shareholders.”
(Emphasis Added) - | |

Pre-bankruptcy and post-bankruptcy, there has never been any Commonality of
Ownership between AAPC and Linsalata. See affidavits of Wickham, Schoenike and
Perry submitted to the Court at fhe\Hearing. |

Why does Eagle focus on AAPC and Linsalata? It does so because the
Supreme Court’s opinion requires the examination of the predecessor company and the
successor company to determine whether, pre-bankruptcy, and post-bankruptcy, they
have the same officers, directors and shareholders. Eagle & Taylor Company cannot
be the prede‘ce‘ssor becadse it waé the wholly owned subsidiary of AAPC. Mr. Beeken,
the president of Eagie & Taylor Company, had no ownership nor was he the director of
Eagle & Taqur Company. Only AAPC was the shareholder of Eagle & Taylor Company
and only AAPC had the directors and officers of AAPC. Thus, AAPC was the '

predecessor. Linsalata through its wholly owned sUbsidiaryEWD Acquisitions, Inc.
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(EWD) paid the entire amount of the winning bid, $64,750,000.00. It was therefore the ‘
‘successor. Just as Terex in Simmons, there was never any Commonality of Ownership
between AAPC and Linsalata. |

After-the bankrdptcy asset sale however, Linsalata’e wholly owned subsidiary
 EWD whrch had changed its name to Eagle Window & Door, Inc., hired Beeken and
other offlcers formerly working for the fictitious entity Eagle Window & Door,.Inc. Terex
did the same thmg in Sxmmons and Judge Matthew Perry found that did not vitiate the
rule of no liability. Post- bankruptcy, Eagle & Taylor Company and its fictitious entity,
Eagle Window and Door, Inc. were required to cease using the word Eagle and
derivatives thereof by Articles 14 §14.2 of the Asset Sale Agreement which provides:

14.2 Change Name of Seller. Immediately upon the
occurrence of the Closing, each Seller Party shall cease using,
and thereafter refrain from using, all names that include the word
“‘Eagle’ including the names ‘Eagle and Taylor Co.’ and ‘Eagle
Window and Door, Inc.’ and all derivatives thereof, and as soon as
possible after the Closing, Seller will take all actions necessary to
change its corporate name to a name that does not include the
word ‘Eagle’ or ‘Eagle and Taylor Co or any derivation thereof
and its assumed names to names that do not include the word
‘Eagle’ or ‘Eagle Window & Door, Inc.” or any derlvatlon thereof

t
{
i
t

Page 1 of News & Announcements:, 07-10-02, attached hereto states, John

1
t

Shoenike:

“Admitted that the Company (AAPC)fdid not welcome the loss of
Eagle Window & Door” and then quoted him as saying “but at the
same point in time, it was something that was necessary to be done
for the benefit of Eagle and the remalnmg (American Architectural
Products) companies.” g

“Along with the sale of Eagle and the cash resulting from that, we
anticipate emerging this year and putting the bankruptcy behind
us,” Schoenike said adding that the Eagle sale was a “significant
cash infusion” for American Architectural Products.

.6

i
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if the court adopfs the Order of Judgment‘ broposed by Plaintiffs, it will be
adopting the Continuity of Enterprise Doctrine and/or the Product Line exception to the
Rule 6f No Liability which the South Carolina Supreme Court summarily rejected in its
Opinion in Simmons. A careful review of Simmons -requires the Court to avoid thié

result.

CONTRIBUTIQN - AMOUNT INVOLVED'

THE PLAINTIFFS NATIONWIDE INSURANCE COMPANY, PHILLIP GILLIAM
AND GILLIAM CONSTRUCTION COMPANY, INC. CANNOT RECOVER
COMPENSATION FOR AMOUNTS CLAIMED IN THEIR COMPLAINT AS “WAIVER BY
GILLIAM CONSTRUCTION OF AMOUNTS STILL DUE AND OWING UNDER THE
CONTRACT.” |

‘The Settlement Agreement and Mutual Release, attached to the Complaint filed
by Nationwide and Gilliam Construction Company, was entered into on the 21t day of
March 2006, by and between the Plaintiffs, Renaul N. Abel and Karen V. Abel, and
Defendants Gilliam Construction Company, Inc. and Phillip A Gilliam. This was more
than 10 months before the Complaint in this actioﬁ was filed on January 26, 2007. The
sole consideration for the Settiement Agreemént and Mutual Release was $210,000.00.
There was no mention whatsoever of any further consideration and the allégatibns in
the Complaint thaf the consideration included thev “waiver by Gilliam Construction of
amounts still due and owing under the Contract” is a complete fabrication. Not only was
there no mention of such consideration, but in Pa‘ragraph 2 of the Settlement
Agreemént And Mutual Release, both Phillip Gilliam and Gilliam Construction Company,

Inc. totally released the Abels from any and all obligations to pay any monies at all.- In
7
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short, there were no claims against the Abels that survived the Settlement Agreement
And Mutual Release and the testimony of witnesses to the contrary is without legal
credibility. For the convenience of the Court, a copy of the Settlement Agreement And

aN
Mutual Release is attached.

CHANGE OF CAPTION — UNILATERAL RELEASE OF DEFENDANTS

The Plaintiffs after receiving settlements ofl two of the namedADefendants, Hobbit
Plastering, inc., thé stucco applicator, for $4:1‘,000.00 and Window and Door Concepts,
_the window seller, for $24,000.00, transcript pages 45 and 46, apparently, without notice
to Eagle or Eaglé’s counsel,r began unilate:rally dismissing Defendants named in its
» Compiaint, for the sole purpose of isolatinQ E‘agle as the ovnly Defendant. -

First, SCRCP Rule 5(a) Service: Wheh Regquired provides that: “unless otherwise

ordered by the Court because of numerous befendants or other reasons, all (1) written
" Orders; (2) Pleadings subsequent to the original Summons and Complaint, which

includes (3) written motions, other than ones which may be read exparte: shall be

served on_each of the g- arties of record”. Eagle never received a cbpy of any Motion

filed by the Plaintiffs to dismiss Defehdants.i Second, it is épparént from the testimony

of Plaintiffs’ witness Cindy ‘Tho‘mas that the ‘;dismissal of Defendanté, other than those

who settled, was for the'.purpose of'isblatin?g and exaggerating the pro .rata share of

liability of Eagle and attempting to avoid thé proscription against considering relative

degrees of fault mandated by S.C. Code §15-38-30. Ms. Thomas, when asked by
|

counsel for Eagle, whether the Defendant éhurchill wasn’t a part of the joint liability,

responded: “Well, we only cbllected from the blastering and then the distributor because
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those were the only ones, other than you guys, that we felt we needed to.” Transcript
page 47. ‘
Furthermore, § 15-38-20(A) provides: (A) Except as otherwise provided in this

chapter, where two or more persons become jointly or severally liable in tort for the

-same injury to person or property or for the same wrongful death, there is a right of -
contribution among them even though judgmeni has not been recovered ag.ainst all or
any of them. (Emphasis Added)

Counsel for PIafntiffs in colloquy with the Court ekpressed his belief that even
though he had initially joined at least 5 other Defendants and alleged in Paragraph 13 of
the Complaint that “he Rlaintiffs and Defendants have a common liability to the
Plaintiffs in the underlying action,” Plaintiffs had a right to pursue whomever they
pleased. Apparently, this strategy was extended to the unilateral release of other
Defendants without notice to Eagle. §15-38-20 (A) of the contribution Act specifically
recognizes that there is a right gf contribution among all of the Defendants and in no
event could any of them be released without notice to the others including Eagle. On

this basis, Eagle requests that the caption of the case remain as officially filed.

PRO-RATA SHARE OF EAGLE’S LIABILITY, IF ANY

The case of Southeastern Freight Lines v. City Vof Hartsville, 443 SE 2d. 395

(8.C. 1994), established that, in a .contribution action, the pro rata share of any liability
must be shared equally by all those responsible for the common liability. Plaintiff's

having alléged that all of the defendants share a common liability with the Plaintiffs, may
not igno.re the limitations imposed by prior settlements of those sharing the same

exposure and particularly the ones which are exposed to the same liability such as the
9
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window Seller, Window and Door Concepts, Inc., Gilliam Construction Company, Inc.
and Framer of the windowé' (Gary Churchill).- |
§ 15-38-30. Factors determining pro rata liability of Tortfeasors provides:

In determining the pro-rata sha}e of Torifeasors in the entire

liability (1) “their relative degree or fault shall not be

considered; (2) :If equity requires the collective liability of

some as. a group shall consti:tute a single share; and (3).

principles of equity applicable t;o contribution ge’nerally shall

apply.”

It is uncontradicted that the Plaint'rfffs séttled with the Seller of the windows
involved in this proceeding, the Defendant,Window and Door Concepts, Inc. for the
sum of $24,000.00. The South Carolina Unifc%>rm Commercial Code, §36-2-714, Buyer's
Damages for breach in regard to accepted gci>ods and § 36-2-715 give the assignees of
the Purchasers of the windows the same? rights as they would havg against the
manufacturer and, the fact that the assignee%s' settled with the Seller for $24,000.00, is
the best evidence of the applicable pro-rata sihare.

After having identified the parties sharing the common liability for the damages to
the Abels’ house and purchasing their releése from the claims by the Abels without
allocating liability for the tfades included, the iPIaint'rffs cannot equitably dec.ide td isolate
Eagle as the only party liable for the daméges to the Abels’ house. Nor can they
attempt to eliminate their liability By allocatiriwg the damages to Eagle and dividing by
- two. S.C. Code §15-38-30 specifically progvided that “In determining the pro rata

shares of tortfeasors in the entire Iiabilitﬁ (1) their relative degrees of fault shall

not be considered.” A‘pplying principle;s of equity applicable to Contribution
| 10
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generally, there is no basis for exceeding the pro-rata share of the window seller

which was $24,000.00.

PREJUDGMENT INTEREST
Prejudgment Interest cannot be awarded to th’e Plaintiffs in this case. “The law
allows prejudgment interest 6n obligations to pay money from the time when, gither by
agreement of the g-arties or operation of law, the payment is demandable, if the sum is
certain or capable of being redUcedr' to certainty...The proper test for determining
whether prejudgment interest may be awarded is whether or not the measure of

recovery, not necessarily the amount of damages, is fixed by conditions existing at the

time the claim arose.” Babb v. Rofhrock. 310 S.C. 50, 426 S.E. 2d. 789 (S.C. 1993)

(Emphasis added). Keaner v. Lowcountry Pediatrics, 372 S.C. 136, 642 S.E. 2d. 53

(S.C. App., 2006).

The Plaintiffs’ claim arose when they filed and served their Complaint against
Eagle, American Architectural Products Corpo_rativon, Window and Door Concepts, Inc.,
Charles éoad, Hobbit Plastering, Inc., Phillip L. Bender, Upstate Waterproofing, Iné.,
Dale Coleman, ;nd Gary Churchill. At that time, the mediation héd not even takén place
and no one knew what settléments might be reéched.

In response to Eagle’s Requests to Produce for all settlem‘ent agreements, only
the Settlement Agreement and Mutual Re[ease with the Abels was produced. However, |
Cindy Thomas testjfied at the hearing that the Plaintiffs settled with the stucco applicant |
for $41,000.00 and with the window seller for §24,000.00,

The claim has never been demandablé nor liquidated and has been substantially

-reduced by the two settlements which Plaintiffs contend should not be considered
11
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because théy say they are unrelated to the water damage which they seek to pin on
Eagle. ltis difficult to understand their position with respect to the settlements already
consummated as they bdth were made by members of the class for which the Plaintiff
pur;:hased releaées from any clair;1 of the Abels. In their Complaint for Contribution,
they create a single class for pontributionécomposed of all the subcontractors and
material providers who were invdlved in the constrUction of the Abels’ house. -The
‘settlements have to be considered and are p}roof that the payment of the claim was not
demandable at the time of Plaintiffs’ suit and still is in qﬁestion at this time.
Furthermore, the measure of recovery is still Every much in doubt as the statute allows a
number of alternatives. This is simply a joint itonfeasor claim and is not “an obligation to
pay money either by agreement of the partiés or by Operation of Lavxf" as required by

Babb. If Prejudgment Interest were payablefin a case like this, it would be payable in

any tort claim and it is not. :
i

CONCLUSION

The Plaintiffs have failed to prove their case for contﬁbution because they have
failed to provide any evidénce that there was%a design defect or a manufacturing defect
in the windows sold to the Abels. t

The Plaintiffs have also failed to es;,tablish their claim to successor liability
because they have. offered no proof that E'the predecessor, American Architectural
Products Corporation, and ité wholly owned s%ubsidiary, Eagle & Taylor Company, have
commonality of ownership, i.é., the same ofificers, directors and shareholders as the -

successor company, Linsalata Capital PaNneﬁs Fund, IV, L.P., through its wholly owned

subsidiary, EWD Acquisition Co. The affidavits of Messrs. Wickham, Schoenike and
| 12.
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Perry conclusively establish that there never was commonality of ownership lbetween

the predecessor and successor companies.

Respectfully submitted,
WARREN & SINKLER, L.L.P

g Ao L
G. DANA SINKLER
171 Church Street, Suite 340
P.O. Box 1254
Charleston, SC 29402
(843) 577-0660

dsinkler@warren-sinkier.com
Attorneys for Defendant
Eagle Window & Door, Inc.

April 15, 2014
Charleston, South Carolina
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i E)(HIBIT HAN

FHG Revisions_ B : - 3.06.06

STATE OF SOUTH CAROLINA ) _ _
) SETTLEMENT AGREEMENT AND

COUNTY OF SPARTANBURG ) MUTUAL RELEASE ’

' sr
THIS SETTLEMENT AGREEMENT AND MUTUAL RELEASE is made thlsz{ {i

t

_ of March 2006 (the “Effectwe Date”) by and between Plaintiffs, Renaul N Abel and Karen V.

Abel, and Defendants Gilliam Construction Cornpany, Inc. and Phillip A. Gilliam

WHEREAS, Plaintiffs are the owners of real property located at4 Lobelia Way (formerly Lot
#207), Landrum SC 29356 (the “Property™); and C '

WHEREAS, Plaintiffs have atleged that Defendants-wete the general contractors for the

Property; and
WHEREAS, Plaintiffs have alleged the exiétencé of certain construction related defects and
damages in connection w1th the Property; mcludmg, but not limited to, deficiencies in the frammg,

window mstal]atwn stucco application, wmdows paving, subgrade water bamer generator,

- chimney, and flooring systems of the Property, and

!

WHBREAS, Plaintiffs aeknowledge that Defendants paid subcontractors to complete most if

notall of the above construction projects, but Plaintiffs-assert that Defendants are responsible for the

subcontractors who allegedly caused such defects; Eand

4

WHEREAS, Plaintiffs acknowledge that : Defendants purchased the Wll’ldOWS from d
<
distributor and distributor recewed the wmdows from the manufacturer but Plaintiffs asserts that
Defendants are responsible for the results of defects in the wmdows in Plaintiffs’ home; and

s
WHEREAS, Defendants deny that they are responsible for alleged defects, if any, and denies

that Plaintiffs have suffered any damages resulting therefrom; and

s
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WHEREAS, Plaintiffs have asserted claims agamst Defendants alleging damages resultlng
from the alleged construction defects and

‘WHEREAS, Plaintiffs instituted an arbitratjon action in Spartanburg County,

WHEREAS, Plaintiffs and Defendants desire to fully, finally and'forever compromise and
settle all disputes cum—;ntly pertaining between them, whether relating,to the Peoperty on not;

NOW THEREFORE, for and in consideration of the mutual p.ro_mises contained herein, the

© parties agree as follows:

1. We, Renaul N. Abel and Karen V. Abel, individually and ‘as husband and-wife,’ for the
coxlsicieration of Two Hundred Ten Thousand and No/ 100ths ($210 000.00) Dan:rs to us -in hand
pald by Phllhp Gilliam, Gl!harn Constructlon Company Inc., and NatxonWIde Insurance Company,
the receipt whereof is hereby acknowledged, do release and discharge, and by these presents do for
ourselves, and any heirs, executors, admm1strators personal representatives, successors and assigns
release and forever dlscharge Phillip leham Gilliam Constructxon Cornpany Inc. Nahonwxde
Insurance Company, Eagle Windows, Window and Door Concepts and Charles Goad Hobbitt

Plastermg and Phil Bender, Coleman Waterproofing and Dale Coleman and Gaxy Churchill and

their heirs, executors admlmstrators successors, personal representatxves assigns, employers

employees baxlees agents, subcontractors partners, servants, msurers, suretles, and all other
persons, ﬁrms, corporations, associations or partnershlps whether herein named or referred to or not,
and who as a result of their relatlonshxp thh Defendants may be liable to Plaintiffs and their heijrs,

successors and assigns, of and from any and alI past, present and future claims, demands, debts, v
rights, actions, damages'(lncludmg but not limited to, direct, indirect, incidental, statutory and
consequential damages), costs, causes of action, suits at law or in equity, expenses and fees of

attorneys, expenses and fees of consultants-and/or experts in all claims of any nature or kind
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whatsoever; now existing or which may hereafter accrue, whether known or unknown and from any

- and all manner of actions, causes of action, su1ts debts, accounts, judgments, claxms and demands

whatsoever in law or equlty as a result of, growmg out of, or in any way connected with any and all
damages to property resulting or to result or which might result in the future from construction of the
house located at .4 Lobelia Way (formerly Lot #207), Landrum South Carolina 29356, and all

activities, conduct, and communications attendant therewith for which damages to property we have

~claimed the said Phillip lelram Gilliam Constructron Company lnc and Nationwide Insurance

l Company to be legally liable, whxch habrlrty was! and is expressly denied.

2. We, Phillip Grlllam_ and Giliiam Construetion Company Inc., for the consideration of the
ntutual promises made herein by Renaul N, Abel and lééren V Abel the receipt and sufficiency
whereof ere hereb}t acknowledged, do release and ciischarge, end.by these presents do for ourselves,
and any hei Is, eXecutors, administrators, personal representatives, ‘successors and ass'igtrs release and
forever discharge Renaul N. Abel and Karen V. Abel and their heirs, executors admmrstrators

Successors, personal representatwes assigns, employers employees, bailees, agents subcontractors
partners servants insurers, sureties; and alf other persons,

l

partnerships, whether herem named or referred to or not, and who, as a result of their relatioriship
|

with Plamtll’fs may be hable to Defendants and their heirs_, successors and assigns, of and from ony '

firms, corporations associatio'ns or

and all past, present and future clarms, demands, debts rrghts actions, damages (including but not
lrmtted to, drrect mdrrect mc:dental statutory and consequenttal damages), costs, causes of actton
suits at law or in equrty, expenses and fees of attomeys expenses and fees of consultants and/or
experts in all claims of any nature or kind whatsoeverl now existing or which may hereafter accrue,
whether known or unknown ancl from any and all manner of actions, causes of: action, suits, debts,

‘ ) ,
accounts, judgmients, claims and demands whatsoever'in Jaw or equity as a result of, growing out of,
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or in any way éonhected with any énd all darhages to berSons or property resulting or to reslt or
which might result in the future from any amounts owed or allegedly owed by Plaintiffs to
Defendants relating to the Propérty and allegedly defamatdr;f remarks made by Plaintiffs about
Defendants and a]l activities, conduct, and communications attendant therewith fof Which démages

to persons 'and property we have claimed the said Renaul N. Abel and Karen V. Abel to be legally

liable, which liability was and is expressly denied. .

3. The parties further agree, as a consideration and inducement for this compromise settlement,

that it shall apply to any and all unknown and unanticipated damages, defects, deterioration, mold, or

any other damage, patent or latent, resulting from said construction, and/or from the allegedly

defamatory remarks as well as to those now disclosed.

4. Plaintiffs'hereby assign to Defendants any and all claims which may survive this release,

which sﬁrviv'al is expressly denied, against Eagle Windows, Window and Door Concepts and

. Charles Goad, Hobbitt Plastering and Phil Bénder, Coleman Watgrprooﬁng and Dale Coleman, and

_Gary Churchill , and any other parties which may be responsible, whether in whole or in part, for the
design, manufacture, installation or constructiép of the above mentioned alleged defeqts, or whigh
may otherwise be liable for any of the damages alleged in the Arbitration action (hereinafier
col.lectively' referred to as “Third Parties") but said aséignment does not revive any claims released by
this document for purposes of avoiding a coxﬁribution action under S.C. quc Ann, §15-38-10, e¢
séq. and Plax;ntiffs exp;ressly state that all Third Partjes’ Iiabiiity to it is extinguished by this
vsett'lemeht and release. Plaintiffs furthelr agree to assist and vc.(.)operate with Defendants in thé
presentation and prosccuti.on of any and all lclaims. against'such Third Parties to include all claims
assigned by Plaintiffs and any and all claims otherwise available to Defendants, including but not

limited to, claims for contribution and indemnity. Such cooperation shall include, but shall not to be
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limited to, Plaintiffs providing access to the Property, at reasonable times and upon reasonable

advance notice to representatives, contractors, and experts of Defendants.

"-5.  Plaintiffs expressly acknowledge and agree" that this settlement and the consideration paid

therefore shall completely discharge any common liabilities for Plaintiffs' alleged damages pursuant
to Section 15-38-40(D)(1), South Ca'rol‘ina’Co‘de bf Laws, 1976, as amended; and that said settlement

and the consideration paid therefore ‘shall completely extinguish all liability of Defendants to

Plaintiffs and shal! preserve Défendant's rights of contribution and indemnity pursuant to S.C, Code

§ 15;38-20(D). The foregoing language of this paragraph 4'is intended only to preserve, pursuant to>

the Contribution Among Tortfeasors Act, Defendants' rights against any person or entity not a party

to this Agreement. ‘ o |

. i _ .
6. Plaintiffs and Defendants hereby acknowledge that this compromise and settlement is and shall

" bea complete bar to any subsequent action or p;roceeding to set aside or vacate this instrument

because of a mistake in fact or otherwise.

7. Plaintiffs and Defendants declare and represent that they have read this agreement and

'

- acknowledge that they have the advice of counsel a'nd that no promise, inducement, or agreement not

V
herein expressed has been made to them and that this instrument contams the -entire’ agreement

between Plamtxffs and Defendants hereto and that the terms of the mstrument are contractual and not
a mere recital, and further, that if any paragraph or part of this agrecment is found vord or

unenforceable the remamder of this agreement shall not be aﬁ'ected

(

8. This instrument. shall be bmdmg on all successors, partners agents insurers, subcontractors

servants, employees, heirs, purchasers. and assigns of Plamtszs and Defendants.

9. This agreement shall be construed in accordance with the laws of the state of South Carolina.

i
v

l

|
|
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10. The parties further agree, as a consideration and inducement for this compromise settlement,

» that they have the sole right and exclusive authority to execute this release and 1o receive the sums

spemﬁed herein and that they have not sold, ass1gned transferred, conveyed or otherwxse dlsposed of
any of the claims, demands obligations or causes of action referred to herem and each also agrees to
defend, hold harmless and indemnify the othér from any and all claims, dernands actions, causes of

action or judgments-of any type whatsoever whlch have been or may be brought by any parties
asserting an interest in the settlement proceeds paid hereundet including any action brought by ahy
party asseniné any sort of subrogation claim or other lien, assignment or claim of any tyhe
whatsoever and they agree that they will indemnify the other and their heirs, successors and assigns
for any amounts paid by them in connection with the assertion of any such claims whether these

amounts are paid for settlement, verdict, defense costs, including attorneys’ fees, or otherwise,

I1. - They further agree and understand that this settlement is a compromise of doubtful and’

disputed claims, and that payment is not to be construed as an admission of liability or wrongdoing

by any party by whom liability is eipfessly denied and who have entered into this settiement

- agreement solely to avoid the trouhle and expense of further litigation.

12, They further agree that this settlement and the amount of this settlement is confidential, and

- that they shall not discuss, reveal, pubhc1ze orotherwise make known oravailable any mformatmn

concerning this settlement or the amount of this settlement other than to their ﬁngmcial or legal

- advisors as may be niecessary to carry out our financial or legal affairs, to agencies of the government -

for income tax reporting purposes, by written agreement of the parties, upon an order of a court of
competent jurisdiction, as necessary to give effect to the provisions of paragraphs 4 and 5 of this
Agreement, or as otherwise required by subpoena or law. Providing information regarding this

settlement or the amount of this settlement to anyone, including but not limited to any contractor,
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including attorney’s fees.

residents or agents of The Cliffs at Glassy, publisher, other attorney, representative of the media,
Jjournals, and/or periodicals in the absence"of a court order or subpoena cbmpell_ing the undersigned
to do so is strictly forbidden unless in regar.d éo the subsequent litigation referenced herein at
paragraphs 4 and 5. The only exceptions to the fbregoing shall be that (a) the undersigned will be
allowed to discuss this settlement and the amount;;of this settlement when required to do so by legal
proces.s as set forth in this paragraph and (b) the unders;gned may respond to _questioné from third
parties ésking about this matter with the speci'ﬁ;: pﬁrase “It has.been amicably seﬂle&" and no other.
The parties acknowledge that this requirement of cbnﬁdeht,iality isa ma.ter'ial term of.' the settlement
of this litigation and that any failure to fully and CO[I‘I.pleiCly comply with the conﬁdentia]ﬁy
requirement by one party. shall render the breachilfng party liablé to the other party for liquidated
damages in the amount of Ten Thogsand ($10,0001(i)0) Dollars. Additionally, ifa party is required to

1

initiate any action to enforce this confidentiality pro:visi'on, the party, if successful, will be entitled to

recover from the party breaching the obligation of confidentiality the reasonable costs of such action,
i .

|

t

IN WITNESS WHEREOF, we hereunto sét our hands and seal as of the Effective Date

written above.. » |

WITNESSES: ' : i

" Renaul Abel, individually and as .

. fﬂ o M I f husband of Karen Abel -
W"}/‘ ' i -

7 - i ~ o Katen Abel,,yx(ividually and as
E % , wife of Renaul Abel
7

]
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STATE OF SOUTH CAROLINA . )

, )
COUNTY OF SPARTANBURG )

i
sU o

On this 2 / ’d;y of March, 2006, before me personally came Renaul Abel, individually and
{

as husband of Karen Abel, to me known.and known to me to be the person who is described herein

".and who executed the foregoing instrument, and acknowledged to me that he executed the same, and

I
that the same is his free act and deed. ;

'

1/,

NStap Public for South Carolina

My Commission Expires;' /o{/ :7///

[

o
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STATE OF SOUTH CAROLINA )

COUNTY OF SPARTANBURG - )

On this _Z_/_%;; o.f March, 2006, before me personally came Karen V. Abel, individually
and as wife of Renaul Abel, to me known and kno% to me_t.o be the person who is described herein
and who executed the foregoing instrument, aﬁd acknowledged tq me that he executed the same, a1.1d
that the same is his: free-act and deed. o |

T%tary Public for South Carolina

7 [4

My Commission Expires: /o /\4// /

10
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STATE OF SOUTH CAROLINA

)
)
COUNTY OF SPARTANBURG )

H 1 ’ : A
On this 18 day of Ma;ch,' %0086, before me personally came Gilliam Construction
3 . ‘ I -
Company, Inc., by and through its duly authorized officer, to me known and known to me to be the
person who is described herein and who executed She foregoing instrument, and acknowledged to me
that he executed the same, and that the same is his free act and deed.
i

Notary Public for South Carolina

My Cdmmission Expires: /BlED\ | \
| ' o

¥
]

11

. B
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STATE OF SOUTH CAROLINA )

)
COUNTY OF SPARTANBURG )

On this 'B day of Mtch, 2006, before me personally came Phillip A. Gilliam, to me

known and known to me to be the person who is described herein and who executed the foregoing

instrument, and acknowledged to r_né that he executed the same, and that the same is his free act and

deed, "

MO ) -

Notary Public for South Carolina

My Commission Expires: 8/30} 1)

12
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

Nationwide Mutual Insurance Company,
- and Gilliam Construction Company,
. Inc, '

Plaintiffs,
vs.

Eagle Windows & Doors, Inc.,
American Architectural ‘

Products Corporation, Window and Door
Concepts, Inc., Charles Goad, Hobbit
Plastering, Inc., Phillip L. Bender,
Upstate Waterproofing, Inc., M. Dale
Coleman, and Gary Churchill,

Defendants,

The undersigned hereby certifies that the

!

IN THE COURT OF COMMON PLEAS

C.A. No.: 2007-CP-42-296

CERTIFICATE OF SERVICE

Plaintiffs' Summon and Complaint were served

* upon the Defendants on February 2_‘:!?" 2007 b};r depositing copies of the same via Certified

Return/Receipt United States mail, postage afﬁxefd, to the following addresses:

John Schoenike '
American Architectural Products Company
860 Boardman-Canfield Road

Boardman, Ohio 44512

'Eagle Windows and Doors, Inc. ‘

Registered Agent: Russell W. Hutchinson, Jr.

400 Bayonet Drive
Summerville, SC 29445-6888

Hobbit Plastering, Inc.
Registered Agent: Phillip Bender
357 Hillandale Road -
Greenville, SC 29609

{
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i
ke

Coleman Waterproofing, Inc.
Registered Agent: M. Dale Coleman
109 Chestnut Oaks Circle
Simpsonville, SC 29681

Window and Door Concepts, Inc.
Registered Agent: Charles Goad
400 Sugar Mill Road

Greer, SC 29650

Gary Churchill

100 Bradshaw Road
Tryon, NC 28782

Deana M. Alewine
Paralegal to Jason M. Imhoff
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STATE OF SOUTH CAROLINA - COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG 2007-CP-42-00296

Nationwide Mutual Insurance
Company, and Gilliam Construction
Company, Inc., =

- Plaintiffs,
-vs- TRANSCRIPT OF RECORD

Eagle Windows & Doors, Inc., et al,

" Defendant.

N et st N N Nt N Nl e St i N S

- December 10, 2013
. Spartanburg, South Carolina

{ .

Ordered: - December 2013/January ?014

Delivered: February 10, 2014

BEFORE:

The Honorable J. Mark Hayes, ll, Presiding Judge.

APPEARANCES: f

|

Mr. Jason M. Imhoff,, Esquire:
Attorney Appearing for the Plaintiffs

Mr. G. Davis Sinkler, Esquire |
Mr. Guy Gibbs, Esquire ;
Attorneys Appearing for the Defendant

Transcript of the testimony of MR. WILLIAM R. STILL, SR. and CINDY
THOMAS, and the arguments of Counsel following their testimony.

‘ | .
. Pamela Faucette, CVR-M
- Circuit Court Reporter .

. } ' :
PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864

'
!
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2007-CP-42-00296 - December 10, 2013 Page 2

. WITNESSES

Mr. William R. Still, Sr.: / Page:
Direct by Mr. IMhoff...........c.cooviiieceirercn . e neaen 4
Voir Dire by Mr. SinKIer........ccvvvviiieieeceeee e er e 6
Continued Direct by Mr. Imhoff...........ccceceieerierie e, 7
Cross by Mr. SINKIET.........ooooiiiiveeeccceeeeee et 23
Redirect by Mr. Imhoff..........cccoviiriiiec e 31
Recross by Mr. Sinkler..........ccccccoveeivieennnen. b en—————aeeeeeeera———— . 37

Ms. Cindy Thomas: | ‘ - Page:
Direct by Mr. Imhoff................. et nannee 39

Cross by Mr. Sinkler........... e re e ettt tai——eeie—etenaarraeeanaranraneaas 45

ARGUMENTS OF COUNSEL

Mr. Imhoff ............. 49
Mr. Sinkler............ccccoceinin b l..» .......................................... 65
" ME MO S R e 76
Mr. Sinkler........oo.oovvoeeenen. S e 81
M IMhoff ... eereeeerereenraeaaas 85
VI, STKIE ...oooo.oooeeeee e ens e 93
Mr.Imhoff.............ccooiiii e, 97
ME. SINKIET ..o eeeeeesnoes e 99
ME MO ...t en s — . 101
| EXHIBITS
Joint Exhibits: . ‘Marked: Received:
1- (Responses to Plaintiffs’ Request 4\ : 4
for Admissions) : :
2 - (Affidavit of Steven Perry) 4 4
3. (Affidavit of Andrew Wickham) 4 4

PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864
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2007-CP-42-00296 - December 10, 2013 ‘Page 3

EXHIBITS
JointExhibits':l | ‘ Marked: o Received:
4 - (Answers to Plaintiffs’ s 4
Interrogatories) j
5 - (Website for Eagle) t 4 ' . 4
6 - (Application for Amended 4 4
- Certificate of Authority) ! ’ -
 Plaintiffs’ Exhibits:  Marked: Recéived:
1 - (Contract Agreement) ‘ | (Over Obj)
2 - (Invoice) | t{ |
3 - (Letter bated 51 7/03) E
4 - (Settlement & Release) Ef
5 - (Four Photos of Home) { T ST
6-(Pages19&20;l=\’hotos) f 13 o 20
7- (Le‘tterl_Dated 8/9/05)'_ : 1 19 : _ 20
8 - (Report of Findings Pages 5 - 9) 1 32 (D Only)
9-(Pages22-280f 36 37
Mr. Still"s Report) |
Defendant’s Exhibits: ; Marked: - Received:
(None) \ ‘
'Reporter’s Certification...................... i ............................... 105

REPORTER’S NOTES: This transcr;ipt contains quoted materiél. Such material is
reproduced'as read or quoted by the speaker.
!

|

. ‘ Iy . ) ) ’ '
REPORTER’S NOTES: Some of ithe names in this transcript are spelled
phonetically. '

¥
?

» | |

PAMELA FAUCETTE, CVR - 864-57;4-9534 or 336-260-2864
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Mr. William R. Still, S‘r. - Direct by Mr. Imhoff Page 4
December 10, 2013 | 10:47 AM.
(Joint Exhipits 1 through 6 were previously marked for
identification and admitted into evidence by stipulation of the parties.)
(Whereupon,
William Randall Still, Sr.
first being duly sworn, testified as follows: |
o '(Oﬁ-the-Reco'rd ’Cbmments) ‘
Direct Examination by Mr. Imhoff: 10:47 AM.
Q. M Still,/ please spell your full name for the record.
A. William Randall Still, Sr'. '
Q. Okay. And, again, for the record and for the court reporter — and for
the record, will you — what do you do for a living?
A. ‘I'm a professional engineer.
Okay.. Where did you go to school?
| went to the University of South Carolina. | graduated in 1974.
What decreé did you get? |

" | have a BS in engineering.

o » o » PO

Do you have any licenses in your profession?
A. Yes, sir, | do. | am a registered professional engineer in seven states,
including North Carolina, South Carolina, Georgia, Mississippi, and several others.
Q. And how long have you been working as a professiohal engineer in the
State of South Carolina?
A. I was first registered in 1979.
Q. Is part of your — is part of your work forensic engineering?

A. Yes, sir, it is. '

PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864
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. i
Mr. William R. Still, Sr. - Direct by Mr.§ Imhoff_ ' : Pagé 5
Q. And what does that mean? | |
A. Forensic'engineerin‘g is the evaluation of some component in
preparation for litigation or to determine where defects may bé or causes of defects. '
Q. And have you been looking at building envelopes (phonetic) to find
causes of water infiltration thrpughbut yjour career?
| A. | have for about the last 19 years.v
- Okay. Dbes that iﬁclud_e i[ﬁ_véstigation of window installation?
It does. |
Stucco?
it does.

And window products?

> 0 > O P> P

It does. 1

Q. And have you looked at wiindows in your profession to determine if they
are leaking? E

A. Yes, sir, | have. E
Q. Are winqbws supposed toi leak?

|
A They are not. ' §
! {

Q. Have you ever been — have you ever testified in court in the State of

|
i
i

South Carélina?
A. Yes, sir, | have. |

Q. Have you ever been offeried asa—an e;(pert in professional
engineering? | |

A | Yes, sir.

Q. Okay. What other, if any,i areas have you been qualified as an expert

in the State — in the courts of the State of South Carolina?

.PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864

ROA236



10

11

12

13

14

15
16
17
18
19
20
21
22

23

24

25

William R. Still, Sr. - Voir Dire by Mr. Sinkler Page 6
A. | have been qualified as a structural engineer to look at structural
components. | have béen‘qualified forvbuilding exterior cladding and the componénts
that fall in that claddiné and the construction of those buildings themselves.
'MR.IMHOFF:  Your Honor, at this time, we would offer and ask
that Mr. Still be qualified in residential construction, building énvelope,
including the cladding and products involved in the building ehvelope, and |
building products, specifically windows, Your Honor.
MR. SINKLER: If 1 could ask of the Court a couple of questions?
Voir Dire by Mr. Sinkler: '
Have you ever designed a window?
No, sir, | havé not.
Have you ever published any articles on that?
I'm-sorry, ‘I don’t understand the question.

Have you ever published an article on the design of windows?

> o » O P

No, sir, | have not.

Q. Have you ever cohstructed — consﬁructed a window or had anything to
do with the c‘onstrﬁction of a window?

A. No, sir, | have not. -

Q. ' Okay. And do — do you publish articles about various things that — in

- the engineering world or not?

A Normally, | do not.
Q. You haven’t published anything about the manufacture of winddws?
A. No, sir, | have not.

(Brief Pause)

MR. SINKLER: . ' That's all | wanted to start off with.

PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864
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“for the Ables?

William R. Still - Continued Direct by Mr. Imhoff Page 7

THE COURT: All right. Thank you, sir. 'l qualify him as
requested. - x
MR.IMHOFF:  Thank you, Your Honor. S

Continued Direct Examination by Mr. Imhoff:

Q. Mr. Still, were you hired to inVestigate the Able residence at 4 Lobelia

Way in Landrum, South Carolina? , ~

A. | was. -

Q. Who were you hired by?

A. | believe | wés originally h'tired by John Devlin (phonetic) and, then, by
Frank Gibbs. :

{

Q. - Okay. Who did John De\:/lin and Frank Gibbs work for?
‘ |

A. They worked for the Ableé.

Q. Okay. And, then, was it y:our understanding that you were aiso working -

A.  Yes, sir.

i
|
Q. What were you asked to c:Io?

i
A. | was asked to look at the exterior cladding to determine why they were
I

having water intrusion at various locations within the house.
t

Q. Did you understand who t;he builder of the home was?
I did. - £
l , : _
Do you understand that tc;a be Gilliam Construction and Phil Gilliam?

Yes, | do. ‘

| : S

i
L3N

A

Q

A

Q. Okay. And did you offer ci)pinion's which were adverse to Mr. Gilliam?
A Yes, sir.‘

Q

Did you consider yourself;a witness adverse to Mr. Gilliam in the
P ' '

PAMELA FAUCETTE, CVR - 864-574:-9534 or 336-260-2864
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William R. Still - Continued Direct by Mr. Imhoff ’ Page 8

arbitration proceeding brought by the Ables?
A. | would say so,‘ yes.

Q. All right. All right. What did you do to — to investigate the Ables’ water

issues?

A. Well, the house is a fairly large house in The Cliffs of Glassy (phonetic).
It's clad with a hard coat stucco, which is a cementitious material. it's about 5/8ths to
3/4th of an inch thick.

We looked—- | did a visual observation of the interior surfaces, listened
to the areas that Mr. Able had concerns about.

We, then, did moisture testing of the substrates below the stucco by
drilling hotes in the walls and using a moisture meter. We, then, published that to
Mr. Able. | |

Froﬁw that we did some Qestructive test cuts to |ook‘ at substrates and |
how the windows were instalied. And \;ve participated and caused limited, fairly

simple water tests to occur on the windows.

MR. IMHOFF: May | .approach, Your Honor?
THE COURT: Yes, sir.
Q. (By Mr. Imhoff) I'm going to hand you some documents out of your

~ file. And | think we're probably going to have to mark them one-by-one. But let's

start with the first page.
(Document shown to the witness.)
A Yes, sir.

Is that the Able residence?

o

A. That is the front of the house, a photograph of it.

(Off-the-Record Discussion)
PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864

ROA239



10
11
12'
13
14
15
16
17
18
19
20
21

22

- 23

24

25

William R. Still - Continued Direct by Mr. Imhoff Page 9

MR. IMHOFF: Your Honor, may | approach?

THE' COURT: (Nods affirmatively.)

MR. _IMHOFF: | didh’t have the IT capability to put it on thé
screen. ‘ |

(Document handed to the witness.)
(By Mr. Imhoff) What is the second page, Mr. Still?
A. Itis a pﬁotb'grapﬁ of the'back left cofner of the house.
' (Off-the-Record Discuséion)
Q. Do you have three pages,ﬁ Mister — I'm sorry.
THE COURT: = | havé three pages.
| MR. IMHOFF: You rimave three pages? Are Pages 1 through 4

okay? ;

l
MR. SINKLER: Yeah.

Q. (By Mr. Imhoff) What is th;e third page, Mr. Still?
(Document handed to th%e witness.)
" The third page is é photogi]raph of the stucco aé~it abuts to windows.
Okay. And this is a rather |argé house. Where is it located?
~_ It's on the back of the hoqfse. ‘And | believe i’ve got a photograph of it.
I'm sorry. Let me ---
If wé go back to Page.2, i:t’s on the far left corner. |
| 'm sorry. What | meant t;o ask you iS -
I'm sorry. '

— where is the house located, the house itself?

The house is located in The Cliffs of Glassy. A
I -

o P D> P > 0O P O P

Okay.

PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864

ROA240
I



10

11

12

13

14

15

16

17

18

19

20

211}

22

23

24

25

William R. Still - Continued Direct by Mr. Imhoff | Page 10
MR. SINKLER: Where? Where?
MR. IMHOFF: Th"e Cliffs of Glassy.
MR. SINKLER: Oh. Sorry.

Q. (By Mr. Imhoff) All right. Did you have an opportunity to do water
testing on the windows at the home? |

A. AYes, sir, I_did.

Q. Okay. Did you coordinate with. Mr: Gibbs to fnvite the manufacturer to
the home to observe and participate in the water testing?

A. We did.

Q. 'Okéy. How were you able to determine who the manﬁfacturer of the
windows was?

A Wellif you go back and look at Page 3, you can see, in the corner of
the window, it looks like something is written in the lower window and the upper right
corner. |

if you go to Page 4, | blew that up. And you can see the word.“Eagle”
wrftten backwards. So you can read it from the inside. "

(Brief Pause)

MR. IMHOFF: Your Honor, at this time, | would.ask to mark them,

but | would ask toladmit into evidence Pages 1 through 4 — 1 through 3

rather.

MR. SINKLER: Is there any,date.on these photographs so we
know when all of this was done?

(Off-the-Record Discussion)

THE COURT: Ahy objection to the photographs?

MR. SINKLER: Yes, sir. 1 would just like to ask what — at what

PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864
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William R. StiIIA - Continued Direct by Mr. Imhoff | Page 11
point in time, when did you — when did you take these pictures?
A. Well, the Whole group that’s in this exhibit start at 2004 and | think they
go through 2006. |
MR. SINKLER: Okay;
(Brief Pause) |
MR. SINKLER: That’é all | wanted to know. Thank you.
THE COURT:- - All rig;ht. So, they will be admittéd as Defendant'’s
-- Plaintiffs’ 5 — I'm sorry — as ai_group. .
MR. IMHOFF: Yes, Your Honor.
(Whereupon, Plaintiff’s éxhibit 5 was markéd for'ide'htif‘icatibn and
admitted into evidence withou# objection.) _ |
Q. (By Mr. lmhoff) Mf. Still, <E:iid it — did representatives_ of Eagle Windows
come to the water\ testing that you did? t |
A They did. |
Did they offer any suggest:ions for the 'water testing that you did?
| don't believe that they di(fj.

i

Q.
A
Q. Did fhey offer any criticiérﬁ for the watér tes(ing that you did?
A No, sir. The water t(_asting;we did was y'ery simplistic.
Q Other than being there, diq they participate in the water testing at all?
A | believe their — | believe ’:(hey had an expert there. They took
o |
photographs of what all was going on. But | believe that was the extent of it.

Q. And approximately what y‘.ear was that, Mr. Still?
A Ibelieve that was in 2004. |

| Q. Okay. Whén you did the/\}vater testing, what did you find?
A A

We found that the cornersi of the windows leaked in the miter joint.
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William R. Still - Continued Direct by Mr. Imhoff Page 12 -
They leaked both outboard of the nailihg pin and inboard of the nailing pin.

Q. And just for explanation, again, Mr. Gilliam described the window as a
—- as a vertical piece — or actually two vertical pieces with window glass between
them.
A Yes, sir.
Q. Is that right?
A.  Well, it really is four pieces. There wére‘ two jams oh either side.
Q. Right.

A.  And there's the head at the top and the sill at the bottom. .And those-
four pieces creafe the frame.

Q.  Abox?

A. A box.

Q. »With glass in it?

A ~And, then, there is a glaés section that sits in that whether it's a fixed .
window or a casement Window that would be operable is installed in that frame.

Q. . Yes, sir. And the joint that you found was leaking was where the two

pieces of metal came together?

A. Yes.
Q. All right. And it leaked you said inboard and outboard of the nailing
flash. What is a nailing flash (phonetic)?
A. ~Ithink I can describe it if we go to a photograph that's in this group right
here. |
Q. And tell us what page and let me show it to Mr. Sinkler.
THE COURi‘: And me. |

(Brief pause while witness reviews documents.)
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William R. Still - Continued Direct by.Mr. Imhoff Page 13
A Probably the best one will be Page 19 and Page 20.

~ MR. IMHOFF: Do you have any objection to those photographs?
MR. SINKLER: Oh, no.
MR. IMHOFF: Your Honor, may | approach?
THE COURT: (Nodé affirmatively.)
(Whereupon, Plaintiff’'s :Exhibit 6 Was marked for identification.)
(D'ot:ﬂfh"ents handed to 'fhé witness.)
Q. (By Mr. Imhoff) All right. %I’ve now marked Pages 19 and 20 as
Plaintiffs’ Number 6. What; what do t:hose photographs show, Mr. Still?

A. Well, Page 19 shows a photograph when one of the water test was

‘being performed. You see this black m?terial that says, “Grace Byflow Plus,”

)

|
(phonetic) and we used that as a damn.

Immediately below fhat you see a white line. And, if you go to Page 20,

you'll see that same material; this blacki material that has “plus” written on it.

And immediately below that you'll see a white material with a — a nail -
init. And that's called a nailing pin. And the nailing pin is the method used to attach

the window to the wall frafne.

|
|
i
'
{
|

Q. So you literally put that naiiling pin onto the wall and nail it in so it stays

in the wall? ' !

A.  Thatis correct.

: |

Q. All right. And tell us what Eyour water test found in regard to that nailing

pin. 1

A Well, if you look at Page 20, you will see that there’s a finger pointing to
, _

a corner. And you will see that there is 'a white piece of material — it's a little bit of a

lighter white than the rest of it. And yoﬁ see the rusted nail over to the right.
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William R. Still - Continued Direct by Mr. Imhoff - Page 14

And the way these windows are constructed and they're shipped, the

nailing pin is on four sides and the corners are just continuous. So the white piece

of material that you see that has a vertical cut on it and, then, shows angular to the

right hand side, are corner pieces.

And you put those in the corner of the window, on“top of the nailing pin, |

to make a continuous path around the window so that water that gets on the outside

of the window drains out.

Q.

o » O P

>

of the frame.

P » o P P >» P

window?

A.

All right. Did you find that water was Ieakihg behind that nailing pin?

Yes, sir.

" Is water supposed to leak behind that nailing pin?

No, sir, itis not.

Where does the water go if it leaks behind the nailing pin?

Well, it is on top of the OSV (phonetic) sheeting aé you see. It's on top
It's within the opening where the window has been placed. |

it's behind the secondary moisture barrier. And it's behind the stucco.
Is it supposed to be there? |

No.

Are windows supposed to leak like this?

. No.

Did you find that the window was defective?
In the case of it leaking, yes, that is defective.

And the test that you did, is that a difficult or a hard test to pass for a

The test we performed — there — there are many stages of testing of

windows. What we did is a very simple damn test. We created — if you look on
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Page 19, you’'ll see that black ma‘terial_ﬂacross there. And essentially what it does is it

seals the vertical surfaces of the window. |
And you pour water in on top of the sill of the window. It's very simplistic.

There are much more elaborate tests that require pressure chambers and a spray

rack (phonétic) and they're very elaborate and they take a lot of time to set up. This

:
i

. is very simplistic.

Q. Should a properly functioning window have passed this test?

A, Yes. ;

Q. Okay. Did this test equal the pressure conditions that a window is
- |

supposed to be able to resist in regard t:o water?
A No. ,
. !
|
Q. - Okay. Is it higher or lower?

A Oh, substantially lower. |

Q. Okay. So did this — is —-;is this failure lower, much — substantially
lower than what the window should havé been able to perform?
A. Yes.. t

‘ o _
Q. Okay. And, if you had performed the pressure test you indicated

“earlier, is that a higher standard or a lower standard than what you actuaily did?

| /

A. Higher.

Q. You add more pressure to ?the window?

A.  Well, you do two things. dne you pressurize the closure. And, then,
you spray the window continuously so yc;u’ve got suction being incurred and .you pull
the water in through all the cracks and c:;evices. |

And you have a coﬁtinuous: supply of the water. There is a prescription

of how you do that. . ~
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Q. | Based on your experience and 'your tests, would these windows have
pass“ed that pressure water test? |

A. In my opinion, no.

Q. Al right. Did damage to Mr. Able's house occur due to these windows

- leaking?

' Yés, sir.
Did you — were you a'sked to prepare a repair for Mr. Able’s house?
I was. |
And .did that repair require the remqval of stucco?

It did. -

P >» P » o »

Was the removal of stucco necessary because the windows were
leaking?

Yes.

Was all of the stucco removed from Mr. Able’s house?

No.

o » O »

‘Why not?
A. Well, we found that — one, |-think it's economic waste. Two, we found

a suitable way to take a limited amount of stucco off , re-mediate the windows,

- replace some of the windows, and re-install stucco. ,

Q. Is that called a surg.ical repéir?

A. Itis.

Q. Instead of just taking everything off of the outside of the house and
putting new on, was your proposal less expensive than that?

A. Yes, sir.

Q. - And less expansive than that?
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A.  Yes,sir. - l

Q. Did you — did your repairfinclude removing the windows, purchasing
new windows, and re-installing them?

A; In broad scope, no. in Iirﬁited areas, we replaced some windows.

Q. Why didn’t you replace all of the windows? Well, strike that. How did
you pgt the house back together with Iéaking windows and still assure your client that
his house would be okay? |

A. Well, we gave a — we ga\:/e Mr. Able and his wife an option to install
what'’s called pan flashing, which is a rr;etal pan below the window that would catch
any water that would leak through the v%/indow and drain it back behind the stucco
and allow it to drain out at the bottom. ‘ :

Q. Is it like putting a diaper o‘;n each of the Windows?

A.  That might be a way of pl.iltting it.

Q. | Okay. But it would catch ithe water that leaked through these windows
and gét it out of the house? - ’

1

A.  Yes, sir.

Q. Oka’y; Was it also a reasbnabie repair to take all of the windows out

!
and buy new ones and put the new ones back in?

A. You could have done thaf, but the repair that we chose to use, that Mr.
Able was comfortable with, didn’t do that.
Q. in your opinion, is the redair that you offered to the Ables the most

+

efficient and economical repair?

A.  Yes,sir ( ~
Q. In your opinibn, is there 5 more economical or efficient repair?
' i

A.  Notthat'mawareof. !

‘ P .
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a

A

o P P > P P

Was that repair necéssitated due to the leaking Eagle windows? |
Yes. |

Did you actually oversee the repair? .

| did.

And were you asked to provide contract administréﬁon services?

| was.

And what does that mean?

It means that |, as a design professional, through the company | was

working for, prepared the repair documents, took bids for the work itself, consulted

with Mr. Able.

And, during the repair-process, | was out there to look at the installation

by the contracfor, to provide technical assistance, if he had questions, and to

approve pay applications and review changes orders that occurred during the

process.

A.

O » o » P P O P P

All right. So you were actually part of the repair process?

Yes.

And oversaw the work as it went on?

Yes.

And you were asked to do that by the Ables?
Yes. | |

And did you charge the Ables for that?

| did.

Do you recall how much you charged the Ables?

I think | know the total number. I'm not exactly sure of the construction

and administration amount. But the total amount was about twenty-seven' ($27,000)

PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864

ROA249

)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

William R. Still - Continued Direct by Mr. Imhoff Page 19
twenty-eight thousand dollars ($28,000).
Q. ° Okay. Do you recall how much you approved for the contractor that
was doing the repairs? ,
: |
A. I think the last change order and the last pay application that |
approved gave a total of about a hundred énd eighty-four tholusand ($184,000) if |
remember. |
MR. IMHOFF: - May i approach, Your Honor?
™ THE COURT: Yes, :sir.
(Whereupon Plaintiffs’ Exhlblt 7 was marked for identification.)
- Q. (By Mr. lmhoff) I'm going: to hand. you Plaintiffs’ Exhibit Number 7.
(Exhibit handed to the vyltness.)
Q. What — what are thbse dé)cuménts, Mr. Still?
A. This is létter déted Augusit the 9™, 2005 to Kalynn Bowman (phonetic)
with Blue Ridge Construction. And it gr—;we him executéd copies of change orders 5
through 9 that Mr. Able signed, and a shmmary of the change orders 1 through 9 and
the date. }
And the second page hasf the base bid amount, the amount requested,
the amount approved for change orderé 1 through 9.
Q. And--- |
A. And a total at thé end. '
Q. All right. And does this hélp you recall the total amount that was paid
to the repair contractor?
A. Yes, sir.
Q. And what s that number again, please?

A. One hundred and eighty-four thousand, twenty-one dollars, and seven
' 3
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William R. Still - Continued Direct by Mr. Imhoff Page 20
cents ($184,021.07).

MR. IMHOFF: Your Honor, | would ask that Exhibit | believe it's 7
be entered into evidence at this .time.

And if | haven't pUt the othér two in, also the photographs.

THE COURT: So, the two photographs from Pages ----
MR. IMHOFF: Nine ----
THE COURT: — 19 and 20 are being introduced as Plaintiffs’

Number 6. And the document just identified by the witness is being offered as
Plaintiffs” Number 7? |
MR. IMHOFF: Yes, Your Honor.
THE COURT: Any objection?
MR. SINKLE‘?: N‘o objection.
THE COURT: Withoﬁt objection it'll be Plaintiffs’ 6 and 7.
(Whereupon, Plaintiffs’ Exhibits 6 and 7 were admitted into
| evidence without objection.) | |
Q. (By Mr. Imhoff) And that hundred and eighty-four thousand dollars
($184,000) is in addition to the twenty-sevéﬁ thousand dollars ($27,000) that you

charged to come up with the scope of repair and oversee the repairs for the Ables?

A. That is correct.
(Brief Pause)
Q. I think | asked this earlier, but let me make sure: Was the removal of

the stucco necessary due to the leaking Eagle windows? -
A. Yes.
Q. Was the installation of pan flashing necessary due to the leaking in —

leaking Eagle windows?
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A. Yes, sir.

Q. Andwas repair of damade- necessary due to the leaking Eagle

windows?
A. Yes.
Q. In your — in your work and experience, are you asked to look at failures

‘of contractors and subcontractors? |

'
1

A Yes, sir.
Q. Does that require you to?have a working knowledge of the duties and
obligations — obligations of contractors and subcontractors?

A.  lwould think so, yes. |

Q. In the case of a contractc;r that does nbt self perform any work, instead
he hires subcontractors, what s a genéral contractor’s obligation?

A Well, the general cdntracftor’s responsibility is — | guess, at the end of
the day, he's responsible for everythiné that happens. But, what he would normalily
do is he would be responsible for supe;rvision, coordination, making sure people get
paid. |

He can rely upon his subcontractors to do their work. And clearly he

would not be self performing; in other \;vords, he would have to rely upon his

subcontractors.

Q. Okay. In your opin — ir_nfyour opinion, shouid a general contractor

. |
know that windows are defective and léaking?

|
A. I don't think he can.

i

Q. Did your investigation, of'gthe Ables home, reveal any evidence that

Gilliam Construction or Phil Gilliam knc?w these windows would leak?

!
i
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Q.

Is it reasonable for a general contractor to assume that windows

purchased from a reputable company — company would hot leak in the manner

these windows leaked?

A.

Q.

home —

Yes.

And — and just, again, these windows, or any windows installed in a

MR. SINKLER: Your Honor, he just keeps leading this witness.

Have him ask him a question, please.

Q.

manner?

A

Q.

manner?

A.

Q.

A.

Q.

THE COURT: Yes, sir.

(By Mr. Imhoff) Are residential windows supposed to leak in this

No.

Are these windows defective because they leak in this window — in this

Yes.
Did they cause — did these defective windows cause damage?
They did.

Did that damage and these leaking windows necessitate the entire

scope or the scope of repair that you prepared for the Ables?

A

Q.

Yes.

And did that repair scope necessitate the money that was charged by

Blue Rivdge Builders and yourself to repair those issues?

A.

' Yes.

(Brief Pause)

MR. IMHOFF: I don"t'have any further questions for you. Thank
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Mr. William R. Still - Cross by Mr. Sinkler Page 23

you, Mr. Still. |

THE WITNESS:  Yes, sir.

Cross Examination by Mr. Sinkler: | © 11:07 AM.

Q. ' Mr. Still, you — you gave Ia deposition on | believe January 12", 2006;
is that correct? | , | |

A. | don't know. | know | gave a deposition.

| Q. Allow me to show it to yoﬁJ (inaudible). Is this a copy of your

deposition?

(Document shown to the witness.)

1

A It appears to be. It'sa different format than I've seen.
Q. Ali right. In this depositicfm, which I've read, you seem to find other
! ‘ 4 ,

contributing factors to the damage cau?sed by the leaking water. You're not trying to
isolate it and say it only was leaking wihdows., are you?

A, 1don't think so. ‘

Q. All right. | want you to teI:I me what other things, besides the windows
themselves, contributéd to the problemﬁs that caused the — the leaking of that house.

A. | know that | talked about; in my deposition the lack of or the failﬁre of
kick-out flashing to cause a problem. And that was a stucco issue.

Q. All right. We'll just — tell ius-what that problem was no matter — | want
you to give me — to give me the peoplt:e that contributed no matter how small or how
huge it is, to any — to do‘ with the wate?r problems.

(Brief Pause) ?

A. I'm-not sure | understand; your question now.

Q. You have restricted your :testimony today to windows.

A. That was the questions | ?was — was asked.

;
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Mr. William R. Still - Cross by Mr. Sinkler Page 24
Q. | understand.
A. Yes, sir.
Q. But, in your deposition, you had opinions with respect to other maﬁers
that contributed to the problems with the 'house.
A. That’s correct.
Q. And | believe ----
(Brief Pause) |
- Q. And I'h going to refer you back to a question asked you. He said, “If
windows had been-installed in the house which did not leak and did not fail your
water tests — or the water test — assuming; fqr the pt;rposes of this question, that
the séaling joints (phonetic) did not leak either, wouid there have been a moisture
intrusion problem in this house?” And you asked, “Let me make sure | understand.”
You said, “If the windows did not leak when they were installed,»
coirect?” And, then — and the answer that you gave, “and, if the sealing joints did

not fail, would there be a moisture intrusion into this house?” And you unequivocally

said, “Yes.”
A Yes.
Q.- “Because of the lack of flashing and the installation methodA of the

stucco itself as-a‘barrier, you want an outlet for the water somewhere.” Is that right?
A.  Yes,sir.
Q. " Okay. So tell us about that.
A.  There were places where the stucco, on the back of the h’o-use, was at
grade, which is probably not the best idea.
Q. Well, that's a — that's a terrible idAea, isn't it?

A.  Well, itis if water gets in, but if water doesn’t get in, it really doesn't
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matter. :
Q. Okay. Water always get; in, doesn't it?
A. It does. .
Q. Okay. |

A. And, when water gets in,'it either gets in through sealant joints. It gets
in through windows. It gets in through failed flashing. |
“ it géis ir‘\.throug‘h ét ixlltersiecﬁ-ons of wélls and roofs. It gets in through
cracks in the stucco.

Q. Sd, we want — we want it to be able to drain, right?

A Ye_s,““s-ir. o

Q. This house was not consfructed so that it drainéd properly, was it?

A.  That's not true. ' |
Q. That's nottrue? i

A No, sir. If it-had been suéh that it would not d}ain, on the walls where

we didn't take all the stucco off, | would have taken the stucco off.

| .
Q. But the stucco — tell me iWhat the stucco being — going down to

A. Going/down to grade doeis not prevent it from draining. It only gives it a
secondéry moisture source. It would a}mount and settle at the bottom of the walls
(phonetic). | 5

Q. Wéll, you said,‘f‘Because; of the lack of flashing ahd the installation
method and the stucco itself as a barriér it was — even though the windows didn’t
leak or anything, yoﬁ still woqld have njmisture problems.” That's what you're saying
in this deposition. | ,

A. Well,'l think, if you go back to that, it was a hypothetical question.
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Q  Well —

A. I answer a hypothetical question.
Q. Right. But you say because of the lack of flashing —‘you’re talking |
about this house, right?

A. No, sir. I’'m answering a hypothetical question.

Q. No, no, no.
A. Go baék and fead theAbeginning of the question. -I belvieve it was
hypothetical. |
(Brief Pause)
Q. “"Assuming for the purposes of this questions that the sealing joints did-

not leak, would there have been a moisture intrusion problem in this house?” And
you say, “Let me make sure | understand.”
You said, “If the windows did not leak when they were installed.” And,-
And, then, Mr. Gibbs said, “Correct.” “And, if the sealing joint did not fail, would
there be a moisture intrusion problem in this house?” “Yes, sir.” Talking about —
“Okay, right.” |
And you — you said —- and, then, Mr. Gibbs said, “Because of tlhe
flashing? You answered, “Bécause of the lack of flashing and the iﬁstallation '
method of the stucco itself as a barrier.”
All right. Now tell me — and you're talking about this house?
A. And it says — you haven’t talked about the windoWs. We illuminated a -
whdle bunch of things and it’s a hypothetical.
Q. Well, you — you knew that the stucco applicator was sued?
A Yes, sir.

Q. And you knew that the —
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MR. IMHOFF: YouriHonor, objection.. | — again, that misstates —

that misstates facts.

THE COURT: Well, he’s on — he’s on -—
MR. IMHOFF: The stucco applicator was not sued.
THE COURT: All right. He's on cross — he’s on cross

examlnatlon He’s got some Ieeway Go ahead sir.

- Q. l (By Mr. Sinkler) You were representing the Ables in the — in —--
A. Yes, sir. A i
Q. — as well.as am. And 5—- and they brought a claim againSt'-the- stucco -
manufacturer who — - who settled thelr case, right?
A I’d have to go back and Iook at the underlying htrgatron the claim. |
don’t recall that they were involved in |t:.
Q. But did you — didn’t you find also that these windows were — the
openings to these windows was too tight?

A. | don’t think so. Now, it may be — it may be in the deposition, but |

don't recall that.

(Brief Pause) :
MR. SINKLER: | Give me the complaint if you will.
, (Bnef pause while document is retrieved and glven to Mr. Sinkler.)
Q. | (By Mr. Sinkler) The complaint that is on file with the Court — and this
is the complaint of the Ables — at Paragraph 11 alleges that, “Among the alleged
deficiencies were the Ables’ allegatronls that the waterproofmg was done improperly,
the stucco application was deficient, and the defective framrng and the window
' t

installation was defective. And the windows were defective and leaking.” Now, tell
- - |

me about the waterproofing being donie improperly.
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A. A There was waterproofing in the basement wall in the front of the house
that was leaking into | believe the elevator. And that was repaired.
Q.- Alliright. “The stucco application was deficient and defective.”

A. | didn’t write that.

Q | — 1 understand that, but you were ’representing the ﬁlan who did write
it. \

A. | didn’t write it. |

Q. | didn’t say you did write it. | say you were representing the man who '

did write it. And | want you to know he had claims against these people.
A I'm sorry,‘l don’t understand your question. I didn’'t do that legal

document, nor did | prepare it.

Q. | understand that. But are you just saying théy made this up, the
Ables? | ‘
“A. I'm just saying | didn’t Write that.
Q. | know. I'm — but I'm aéking -
A. You can ask the author of it about these issues.

Q. No, | think | can ask you since you were representing them and trying
to find out what the prbblems were.

A. - Anddid. \

Q.. Al fight. So tell me why the stucco — the stucco application was
deficient and defective. The stucco guy paid forty-one thousand dollars ($41,000).
Why did he do that?

A. | have no idea what the stucco applicator paid. | wasn't pa_rt of the
settlement.

Q.  Assuming — assuming — assuming he paid that, | mean, why did he
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pay that if — if he wasn’t partially 'respor;\sible?

i

MR. IMHOFF: Objeci:tion, Your Honor. ,He’s.asking him tb give an
opinion as to why someone else; did something. |
THE COURT: - Ili ha;\}e to sustaifn the objection.
Q. (ByMr. Sinkle)r) - The — i@’s alleged that the framing and window
installation was defective. | T |
A. Okay: ;

i
Q. _Isthattrue? ‘
-A.  'I'mgoing to go back to thL original thing. | did not write that complaint.

Q. ‘I didn’t say you wrote it. ,I just asked you if — whether it — was the

framing and — and installation defectine?

- ]
A. Of the wi.ndows? : ’

Q. Of the window opening?
!

A. Not that I'm aware of. | rr;Iean, we reused the same window openings
b
when the windows were taken out and ireplaced and pan — pan flashing was added.

MR. SINKLER: One moment.

|

(Pause) S

" (Off-the-Record Discussion)
i

Q. (By Mr. Sinkler) Can youf testify that the leaking of these windows was
due to a design defect'?. Do you have ény experience in the design of windows such

that you can testify to that? - i
1

A.  No, sir, | have not designled a window such as that. But what | can
testify to is, under a simple water test, the miter joints leaked both inboard and
outboard of the nailing pin fairly early ip the life of the window.

Q.  But windows will get Wraciked in shipments sometimes or wracked in —
|
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in installation and — do they not?
A They could.
Q. Yeah. So there could be other causes of the — of the leak other than a
design defect; isn’t that correct? |
A.  Could be.
- Q. All right. And — and so that means there could be other causes other
than a maﬁufactﬁring defebt?. | o N
A 1t could be.
MR. SINKLEﬁ: Okay. That's ah I have. Thanks.
(Brief Pause)
(Off-thé-Record Discussion)
MR. SINKLER: Just one moment. 7
Q. '(By Mr. Siﬁkler) All right. 1 have Page 21 of your depositioh —
A. Yes.
Q. And your deposition is numbered two ways; it's numbered pages and
containivné additional pages. This is actually Page 49 of your deposition.
A. Okay.
Q. All right. You were aéked, “Anything else wrbng with the installation of
the windows in your épinion?" Your answer, if you would read that? |
A. . Itsays, “Well, when we took ihe windows ouf and we put thé pan
flashing |n the windows were an exceptionélly tight fit; it means that they were |
settihg the windows back in, it was difficult to take the windows out and in was
difficult (phonetic), even with fairly thin copper flashing because it's such a tight fit.
And that's because you reduce the width of the windows by the additional flashings

and pan flashings that we put in.”
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Q. | And that's so — SO, you c;an square 'the windows — you caﬁ square the
windows and shim (phonetic) them; it ﬁ%at right, or you're supposed to?

A Uh-‘huh (affirmative). | |

Q. But you think — think most windows allow for a flashing gap around the
edges so, one, you can square the WingJows and shim them. And, in this qaée, a lot
of the windows were very tight, so, it wgfs difficult to put them in, right?

A. 'A‘nd that’s Wﬁen ‘w»e dld thé fepéirs.

Q. Okay, yes. :
(Brief Pause)

Q. And, then, Mr. Gibbs said,é“WeIl, other than that, then, it complies with
the requirements for installing windows és to..” ah\d you séid, “That’s right.” Well,
you said, “I don't think so. | don't think it does because the installation of the
windbws requires a gap around them to ;allo'w you to square them and shim them”?

A That's correct.

Q.  So — and this didn't allow tihat, right?

A. Not once we were putting tfwe_p'an flashing back in. It was a tight fit.

Q Uh-huh (affirmative). I

(Brief Pause) - - |

MR. SINKLER: | don’t bave anything further, Your Honor.
THE COURT:  Any redirect limited to what he went into?
MR. IMHOFF: Yes, Yé)ur Honor.

Redirect Examinatioﬁ by Mr. Imhoff: ' | 11:35 AM.

Q.  Mr. Still, did the tight fit of tﬁe original window installation cause the

window to leak?

t

A Not that I'm aware of. ;
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Q.

Did it have anything to do with the necessary repair to the damaged

pan flashing and the stucco?

A.
Q.

No.

Mr. Still, when you investigated and did your water testing on the

windows, were there other forensic engineers there?

A

Q.

Q.

A.

There were.

Did they also partiéipate and obsérve.your t.e‘stir.ig?

They did. |

(Whereupon, Plaintiff's Exhibit 8 was marked for identiﬁcation.)
(By Mr. Imhoff) I'm going to hand you.P'laintiffs’ Exhibit Number 8.
(Exhibit handed to the witness.)

What is that,v Mr. Still?

It is group of pages starting with Page 5 through it looks like 9, but 9 is

covered up. And the title of it is “CSE Reported Findings” and its Construction Site

Engineering. And they were there during the testing.

Q.

Q.

> D » o » P P

Who sbeciﬁcally for Construction Site Engineering?
Martin Phillips.

IZ/)o you know Mr. Phillips?

I do.

And have you worked with Mr. Phillips before?

I have.

What type of work does Mr. Phillips do?

About the same thing | do. He does a lot of forensic evaluations.

On occasion, do you read-and review investigations and reports done

by other forensic engineers?
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A. Absolutely.

|
t

Q. Do you read and review thoée reports to help you develop an

understanding of the issues and your 6pinions as to either defects for repairs?
. | '
A Yes.

Q. Did you consult with Mr. Phillips about these windows?
MR. SINKLER: .= |If Yéur Honor please, | object to any testimony

that he's going to give that relates to what Mr. Phillips told him. He can bring

him in as a witness if he wants, but I'm going to let that in at this time.

THE COURT: - All right. So far | haven't heard that question asked
yet.

MR. IMHOFF: . And may | respond, Your Honor?

THE COURT: (Nod:s éffirma'tively.)

MR. IMHOFF: Youri Honor, and that's why I'm laying the

foundation. Mr. Still just testified that he relies on investigations, reports,
works done by other engineers to help develop his opinion.
And this is in his file and helped him develop his opinion for the defects

!
and also the scope of repair, Your Honor.

THECOURT:  That's notin the record yet

MR. IMHOFF: | thoéjght — I thought | just asked — I'll as-k him thét
again. .A ,

THE COURT: You baven’t — you haven’t asked him anything

about this report.

N

MR.IMHOFF:  Okay.
|
Q. (By Mr. Imhoff) Mr. Still,ihave you read and reviewed Mr. Phillip’s

report? ~ |

PAMELA FAUCETTE, CVR - 864-574-0534 or 336-260-2864
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A lhave. | | |

Q. Okay. And did you use that in any way to help you develop your
opinions as to the water leaking or the repair?

A. I think it was a confirmation of where we found leaks. | don’t know that
| used it specifically to create the repair package. |

Q. Do you, in developing your opinions, utilize a scientific method?

A | Yes. | | ”

Q. Okay. And is part of a scientific method that, whatever the test is, can

be recreated or redone by someone else?

A Yes.
Q. Does this report help you to .confirm' your findings using a scientific
~ method?
MR. SINKLER: | object to this. He's saying — getting into the

report into evidence when — when the author of the report is not present.
MR.IMHOFF:  I'm just trying to lay a foundation, Your Honor, so,

that [ can, then, move for this ----

THE COURT: Al right.
MR. IMHOFF: ---- and Mr. Sinkler can object to it.
THE COURT: All right. My u-nderstanding is expert withesses can

take a look at any number of things that are hearsay, that are third party, that
are hearsay upon hearsay or hearsay information that ordinarily would not be
presented to prove the matters — the truth of ihe matters that — that they
contend to be.

But expert witnesses can also educate the trier of fact as to what forms.

the basis of their opinions. | would — if — if he goes down that road, and if
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you ask him those questions, | vs{ould only accept that information for that very
limited purpose of that this was §omething that he looked at in forming his
6pinion. oo |

| would not accept it for the purposes of saying that the opinions in

there are valid.

MR.IMHOFF: .~ Okay.
THE COURT:  Okay,

‘ i
MR. IMHOFF: Thank you.

Q. (By Mr. Imhoff) Did you L§se this, at least partially, to help you arrive
and confirm your opinion? . ' |
A. Yes. Mr. Phillips was the}e when we were doing the testing.

Q.  And did Mr. Phillips share the opinion that the windows were defective |

. . ‘
and causing leaking? ;

A. Yes. His comment was tlfwe windows were leaking.
MR. IMHOFF: Your Honor, at this time, | would ask to move into
evidence Exhibit 8.

MR. SINKLER: What is that? Is that the report? | -1 object unless

he offers ----
THE COURT: | — | will — | wil sustain the objection. It's — the
report.is just gojng to be redundant on what he’s just testified to.
Q. (By Mr. Imhoff) In your opinion, Mr. Still, what caused the water or
allowed the wéter to get' into this homei which necessitated all of these repairs'then?
A. Well, the primary probleriw is the failure of the intersecting joint, the

miter joint, in the windows. There are other areas that are defects because of

flashing that fills the roof to wall intersections (phonetic), but the — if you look at
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photographs, where the damage occurs, it occurs at corners, the bottom corners of

the windows.

And. in all of those cases, when we looked at it to see which ones were

in place, so the barrier between the stucco and the window was there, and the

testing proved that the miter corner joints leaked under very little pressure.

(Off-the-Record Discussion)

(Brief pause while document shown to Mr. Sinkler.)

(Whereupon, Plaintiffs’ Exhibit 9 was marked for identiﬁcatidn.)

(Exhibit handed to the witness.)

Q. (By Mr. Imhoff) All right. Mr. Still, I've now handed you Defendant’s

[sic]. Exhibit Number 9, which is your Pages 23 through 28. Does that show the

damage and the location of damage which was caused by the leaking windows?

A. It does.

MR. IMHOFF:

Your Honor, we would ask that Exhibif Number 9 -

be moved into evidence at this time.

THE COURT:

MR. SINKLER:

pages.

MR. IMHOFF:

MR. SINKLER:

A. Yeé, Sir.

MR. SINKLER:

THE COURT:

4

Any objection to.these new pictures?

| don’t have — what — what pages — let me what

* Pages 22, 23, 24, 25, 26, 27, and 28.

Are those pictures you took?

Y

All right. Well, | don’t have any objection to those.

All right. Without objection, they'll be Defense 9.

Q.  (By Mr. Imhoff) All right. And Mr. Still ----

' THE COURT:

Plaintiffs’ 9, sorry.
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‘ (Whereupon,' Plaintiffs’:Exhibit 9 was admitted into e&idence
withouf objection.)
 MR.IMHOFF:  T'msomy:
Q. (By Mr. Imhoff) Mr. Still,; you were asked about foundation
waterproofing and leaking in an elevat;or shaft?
{

A.  Yes,sir. :

Q. Okay. Do you understand that, that was repaired by Mr. Gilliam’s

Construction?
A. That is my understandiné, yes.

Q. And that was not part of the repair that was paid for by the Ables or
overseen by you? ' : , f

A. That is correct. -
Q. And doesn’t have a‘nythin:g at all to do with this window leaking issue,

ot

does it?

A. it does not.
MR. IMHOFF:  No further questiohs, Your Honor.
Recross Examination by Mr. Sinkl‘er‘f: " 11:44 A.M.

. Q. Inyour deposition at Page 62, Mr. Gibbs was talking about the report of
Mr. Phillips (phonetic); is.that right?
A. | don’t know. | can't read that.

Q. He said it was according tto the report (inaudible)?
} ; .

A.  Let'ssee... June 28", 2d04, yes, sir.

{

Q. Okay. And down at Liné 16 — excuse me, at Line 10, Mr. Gibbs reads

“you his first sentence at Page 4 of 4. ,

THE COURT: Let me just interject. | — 1 did not let the report in.
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If you're going to ask him questions about the report, Mister — Mr. Imhoff '
would have the ability to get the report in.

MR. SINKLER: Well, | — | just asked him in his deposition if he-
was referring to Mr. Phillips’.réport. And he’s — he's saying ---- |

THE COURT: But | — | just want you to be sure you understand'
what my ruling is. I'm only viewing the existence of that Vreport as being
something that this expert did in his investigation. I'm not considering the

So, if — if you go now into the substance of the report; then, he — th‘eh,
we’re going to be here even longer because Mr. Imhoff, then, has the ability to
go into the substance of the réport. |

(Brief Paﬁse)

MR. SINKLER: It's not worth it.

'THE COURT: I mean, | - | just want to be clear. | mean, I'm
willing to.let you do it, but | just —-

MR. SINKLER: That's okay.

THE COURT: | — I accepted it only for a limited purpose.
(Brief Pause) |

MR. SINKLER: I don’t havé anything further.

THE COURT: Okay. Thank you, 'sir. You may step down. .

(The witness complied with the request.)

THE WITNESS:  Thank you.

MR. IMHOFF: Your Honor, just foﬁtiming, I think we're gbing to
ca;!l Ms. Thomas, which will pfobably be 15 minutes, maybe — maybe five.

THE COURT: Whatever.
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' f
MR. IMHOFF: Okay.
THE COURT: I'll be; here all day and tomorrow.
MR. IMHOFF: Okay. We call Ms. Cindy Thomas, Your Honor.

(Off-theQRecord Commejnts)
(Whereubon, |
CINDY THOMAS
having beeh first 'duly sworn, teéiified as fbllows:)
Direct Examination by Mr. Imhoff: - 11:47 A.M.
Q. Good morning, Ms. Thomias.
Govod morning.
Would you, please,.s'tate fyour full name for the record?
Cynthia Lynn Thomas. ! |
All right. And where do yiou work?

Nationwide.

Okay. And what do you do there?

> o » 0 » O P

i
'm-an insurance adjuster‘.
, | |
Q. Andis — and — and when — doing your job, you have numerous files,

too many | think you told me before; iéithat right?
A. | would never say that, ncEJ.
Q. Okay. All right'. Is one of 90ur files Nationwide vs. Gilliam Construction
— I'm sorry — Nationwide and Gilliam ponstruction VS. Eagle Windows?
A, Yes. .
Q Okay. And when did you take that file over?
A. In Mar%:h of 2006. i
Q Okay. And does that hap}pen regularly that you get filés after they've
i ,
PAMELA FAUCETTE, CVR - 864'-57j4-9534 or 336-260-2864
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been opened and handled by someone else?

A. Yes.

Q. Okay. And do you look in the file and read the file to bring yourself up-
to-date on what's happening?

A Yes.

Q. Okay. And, in this case, do yéu understand, after your review of the
file, what happened in the Iitigaﬁon‘ Able vs. Gilliam Construction? |

A.  Yes.

Q. Whét is your understanding of that litigation?

A. It was litigation brought by a homeowner against the contractor who

“built the home. And it actually was resolved prior to my coming aboard. The — the

homeowner’s claims against the contractor had been resolved.

Q. Okay. And do you recall the forum for that litigation; Circuit Court,
arbitration, some other forum?
A No, i don’t. Sorry.
Q. Ali right. In your review of the file, did you see that Eagle Windows was
invited to participate in that first case?
‘A Yes.

Q. Okay. Do you — in your review of the file, did you — were you able to

| determine whether or not they did participate in that first case?

A, Well, if by participating, you mean paying anything, then, they did not.

Q. Okay. All right. And, then, did you authorize the institution of this
contribution action?

A. Yes.

Q. Okay. In your review of the file, did you see that thé original litigation
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between the Ables and Gilliam Construction was settled?

A

A

Q
A
Q.
A,
Q

. Yes.

Was what?

Settled.

Yes.

Okay. And what were thei terms of that settlement?

Do you mean the amount?

3

Well, Nationwide paid twé hundred thousand ($200,000). And Mr.

Gilliam paid ten thousand ($10,000) in bash and, then, waived twenty-six thousand

($26,000), which — twenty-five by eighty-three ($25,083) and some change, he

waived that amount that was ddé back to him by the Ables.

Q.

Okay. And, in exchange for those payments, was Mr. Gilliam and

Nationwide Insurance Company able tq obtain a release from the Ables?

A

A.

Q.

'
t

Yes. i
MR. IMHOFF: M'ay I approach, Your Honor?
THE COURT: (Nods affirmatively.)

(By Mr. Imhoff) I'm going fto hand you Plaintiffs’ Exhibit NumbeAr 4.
(Exhibit handed to the v{litness.) |

Do you recognize thét exI:'uibit as the release in this case?

(No Response) |

'm sorry, in the Able.‘ V. G;illiam Construction case?

(Brief pause while Witne;ss reviews documents.)

Yes. i

All right. And, in that releiase, does it indicate that Nationwide

Insurance Company and Gilliam Construction would be paying two hundred and ten
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Cindy Thomas - Direct by Mr. Imhoff _ Page 42
thousand dollars ($210,000)?
(Brief pauSe while witness reviews documents.)

A. Yes.

Q. Okay. Did Natioﬁwide have an insurance policy with Gilliam
Construction?

A. Yes.

Q. | Okay. And did, at some pofnt, Gilliam Construcﬁon put Nationwide on
notice of the cléim being made by the Ables?

A. Yes.

Q. Okéy. Did Nationwide hire defense counsel?

A." - Yes.

Q. And did defense counsel, in your review'of the record, report back to
Nationwide?

A. (No Response) '

Q. Provide status updates, litigation updates?
A. Not this record, but, yes.

Q. But it did?

A Yes, yes.

Q. Okay. And, based upon the,insurance contract with Gilliam
Construction, and the advice of counsel, did Nationwide determine that the best
course of action was an attempt to settle the case?

A. Yes.

Q And, again, how much did Nationwide pay?

A. Two hundred thousand ($200,000) to the — to the Ables.

Q

And, in addition to the two hundred thousand ($200,000) and the ten

PAMELA FAUCETTE, CVR - 864-574-9534 or 336-260-2864

ROA273



10
11
12
13
14
15
-16
17
18
19
20
21
22
23
24

25

Cindy Thomas - Direct by Mr. Imhoff' o Page 43

thousand dollar ($10,000) check, what :more did Gilliam Construction give as
consideration for that release? |
A. The — he — the twenty-six thousand dollars ($26,060)»that was due to
him, he forgave or waived it.
MR. SlNKLER: 1 —1 6bject to that on the — on the grounds that
the document speaks forAitseIf. And they’ré trying to interpret the document in
a way fhat;s not cbnsistent with vivhat the~docurhent séys. o
THE COURT: All rigiht. Well, she's alréady testified to it before.
Why are you _goi\ng back thfough" it again?
MR. IMHOFF: Wl 1ll — i move on, Your Honor, but the
document does speak for itself.
Q. (By Mr. Imhoff) In your re?view of the file, did you understand that the
terms of the settlement included that Gitlliam Construction would waive approximately

twenty-five ($25,000), twenty-six thousand dollars ($26,000) in money owed to them

by Mr. Able? .
A. Yes. l
Q And that was part of the t(%zrms of the settlement?
A Yes. |
Q Okay. .
(Brief Pa_:use) | ;

}
In addition, does the release also release any claims ---—-

2

MR. SINKLER: Object to that. Ask — ask her a question what —
what does it do, not tell her what: it does. Leading.
THE COURT: Al right. You want to ---

MR. IMHOFF: ' — tl’ll — I'll try to change my question.
i .
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 THE COURT: Okay.
Q. (By Mr. Imhoff) Do any of the terms of the settlement discharge any
liability of Eagle Windows?
A. (No Responsé)
MR. IMHOFF: May | approach, Your Honor, and help?
) THE COURT: {Nods affirmatively.) But the document — I mean, |
- agree; both of you /have said the docurﬁent is going to sbeak for itself. So why

- — I'm wondering why we ask this witness if she knows what'’s in the

document.

(Brief Pause)
. MR.IMHOFF:  Well, crossing “I's” and dotting “t's” | suppose.
THE COURT: | understand. That’s what lawyers do; they cross

“I's” — cross “t's” and dot “I's.” Okay.

Q. (By Mr. Imhoff) Do you understand that the settlement agreement
discharges any Iiability of Eagle Window?

(Brief Pause)

A.  Yes.

Q. Okay. And Eégle Window did not — did not participate in that
settlement?

A. That's correct.

Q. Okay. And is the basis of the contributions suit — what is the basis,
then, for the coﬁtribution suit we're here for today?

A Tp try to recover money back from them.

Q. From Eagle Window?

A. Yes.
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(Brief Pause)

Do you recall when that cbntribution lawsuit was filed?

Page 45

A. - Ithink in 20086, later — later on in 2006. If not — if it wasn’t 2008, it

was in early 2007. : o

(Brief Pause) |

MR. IMHOFF: Okayi. | don't have any further questioné for Ms.

Thomas at this time.

Cross Examination by Mr. Sinkler:

Q.

11:54 AM.

You're — you're not suggesting that Eagle Windows was the only

Defendant in that contribution suit, are you?

A

> o » 0D » P P> O > O PP PP

No.

'
}

There were a bunch of Défendants, weren’t there?
There were a couple..

Well, you had the stucco applicator, correct?

1
)

Yes.

They paid you forty-one thousand dollars ($41,000)?

Yes.

Did you give any of that b;éck to Mr. Gilliam?
Actually, yes.- ' |

You gave them some of it too?

I'm sorry? |

Did you give Mr. Gilliam a;ny part of that?

Oh, yes.

Of the forty-one thousand ($41,000)?

Yes.
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Q. How much did you give him?

A. | believe it broke down to fourteen perce.nt (14%).

Q. Fourteen percent (14%)? All right. And you had the seller of thé
windows and — and the — the owner of the seller, correct?

A. Right.

Q.  And you got twenty-one thousand dollars ($21,000) from fhem?

A It was twé.nty-four ($;24,000); | |

Q. Twenty-four ($24,000);Vexvcuse me. That'’s right, twenty-four thousand
($24,000). And did you give some of that to Mr. Gilliam too?r

A. Yes.

Q. Okay. And hov;/ about — your — your — your complaint alleges that
Architectural Products, Incorporation, was a Defendant too. And that was — that
was the — that was the original owner of Eagle, right? |

A. I don’t know the answer to that question. | don't recall.

Q. You don’t know — | mean, you — you know that this is — you under —
you know that this — after — fhis occurred back in 2000, right?

A. I'm sorry?

Q. You know that this — tﬁis — the problems arose from cohstruction
which was ended in about 2000? |

A. Right, yes, sir.

Q. All right. . At a time when the Eagle that you're suing now was — was
not involved; you know that?

A. | can't say that | agree with that.

Q. Youdon't uﬁderstand that?

A. | do not.
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Q Al right. ‘How about Harbor Plastering (phonetic) and Charles Gold
(phonetic)? |

A I believe that's the stuccd applicator we just talked about.

Q. Okay. And the —- that thé-installation guy was a — was a fellow named
Gary Churchill? ! |

A. Okay. -

Q. Hewasa part of it too, wés — was he not?

A. Well, we only collectedv frc;m the plastering and, then,'the distributor
because those were the only ones, other than you guys, that we feit we needed to.

(Brief Pause) ,
Q. . | So you — you sued — sued them,»but' you.didn’t go after them?
A.  Oh, well, | mean, discbve;'y — that's why discovery — that's why we

have that discovery process.

Q. If Mister — if Mr. Churchili had money, would you have gone after him?
A '| — I don’t remember the deta‘ils as to why the others we did not collect
from them.

MR. SINKLER: Okay. Thank you.

- THE COURT: Any redirect limited to what he went into?
(Brief Pause) |

. MR. IMHOFF: .. No, \:(our Honor.
THE COURT: Than:k you, ma’am. You may step down.

(The witness complied with the request.)
(Brief Pause) ,

MR. IMHOFF: YouriHonor, the last thing | think | have léft todois

move in the Joint Exhibits which:have been stipulated to.
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. THE COURT: - What are those?
MR. IMHOFF: ~ Those were — those were the things that we didn’t

put in the trial of this case because we stipulated that they were —

THE COURT: They dealt with the other issue?

.MR. IMHQFF: Yeah, the.successor Iiability»issue, yes, Your
Honor. / -

THE COURT: ~ Okay. As fér as any other testimony that's gvoing

to be received, | have now received it all?

MR. IMHOFF: Yes, Your Honor.

THE COURT: Okay. And you all — and am [ correct, you all
don’t have any witnesses; is that correct? |

MR. SINKLER: . No, sir, no, sir. And, if that — if that closes their’

" testimony, | just — what I'll make is a — is a — is a request for a directed

* verdict at this point or — and/or reconsideration of his motion for summary

judgment.
“And — and | understand we’ll deal»with fhat fhis afternoon or maybe
later?
THE COURT; ‘ That was my — my suggestjon was going to let's
do it this afternoon and have lunch first.
MR. SINKLER: . Whatever.
THE COURT: All right. And, yeah, if we've — if we’ve received

all the testimony that's going to be received, and, then, all of the exhibits that .

you all have submitted previously, you all are agreeing that | can receive that,

then, | would suggest let’s break for lunch and come back and — and receive

the arguments on the other stuff and an'ything else you want me to hear as
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far as arguments after lunch.

|
MR. IMHOFF: Great.

MR. SINKLER:  Fine. Thank you, sir.

THE COURT: Okayi. Let's try to get back together maybe 1:307
. ! .

i

MR. SINKLER: Finé.z

MR. IMHOFF: , YouriHonor, | guess when | — when | close and |
rest | supposed | — | waé' to .m‘al?(e.a directed verdict motion therevalso. And
I'm not sure if he rested, but | glLess I'll renew my — my directéd verdict if he

'
i
¢

rested also. ;
THE COURT: .. Oka);;.
MR. IMHOFF: Just for the record.
THE COURT:' All riéht. Everybody’s rested. We'll — we will hear

1
the motions when we come bacr.

MR.IMHOFF:  Thank you, Your Honor.-
MR. SINKLER:  Thank you.

THE COURT: . Thank you.

|
(Off-the-Record Comments)

(Whereupon, a lunch re:'cess was taken from 12:02 p.m; until 1:32
p.m.) i
THE COURT: All ri'ig;ht. We'll go back on the record. | am réady
’ | 4

to receive the arguments. Who: would like to go first?

MR. SINKLER: 1 wo;uld assume that the — the — | — | would

assume the bLlrden is on him to{ establish this and not for me ---—-

THE COURT: = Okay.

: MR SINKLER: — tb establish.
PAMELA FAUCETTE, CVR - 864-5%4-9534 or 336-260-2864
ROAZSO

i



10

11

12

13

14

15|

16
17
18
19
20
21
22
23
2

25

Arguménts - Mr. Imhoff o Page 50

THE COURT: Al right.

MR. IMHOFF: Your Honor, | —and | think | that | can simplify it
and hopefully make this efficient.

| have introduced six (6)‘exhibits, which | would like — or we did |

guess the joint exhibits.

(Brief Pause)

MR. IMHOFF: - May I-hand them to you?

THE COURT:  (Nods affirmatively.)

MR. IMHOFF: Your Honor, we — we think that, based upon the

Supreme Court's rulings in this case, Nationwide vs. Gilliam, Simmons vs.

Marklift and the Brown case, that this is a successor liability case.

And based on those documents, which l'll go through in just a moment,
that it is cléar that Eagle Windows and Eagle Windows are predecessor and
successor companies and a mere continuation. And the reason for that
belief, and the reason that we don’t think that there’s any more evidence
necessary, are those documents. | |

And, if we may go through them, Your Honor, if yoﬁ look at Plaintiffs’
—- I’h sorry -- Defendant’s respdnses to Plaintiffs’ Requesté for admissions ,
first — and, I'm sorry, when we numbefed them, 1 did not number mine. |

THE COURT: All right. You — I’'m tooking first at Plaintiffs’

Respo