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MEMORANDUM 

SUBJECT: Alan Burns - Memorandum in Support of Motion to Dismiss SVP Action 

Facts 

Argument 

"Where a civil commitment trial is not conducted within sixty days of the probable cause 

hearing and no continuance has been granted, the proper procedure is for an inmate to file a 

motion to dismiss." In re Miller, 393 S.c. 248, 259, 713 S.E.2d 253, 258 (2011), cert. denied, 

132 S. Ct. 774, 181 L. Ed. 2d 496 (U.S.S.C. 2011) (citing In re Matthews, 345 S.C. 638, 644, 

550 S.E.2d 311, 313 (2001)) ("[T]he legislature's use of the term 'shall' in [S.c. Code] section 

44-48-90 indicates the holding of atrial within sixty days of the probable cause hearing is 

mandatory."). When deciding whether to grant a motion to dismiss for failure to timely prosecute 

a sexually violent predator (SVP) the South Carolina Supreme Court has enunciated three 

factors: 1) did the State properly move for a continuance?; 2) did the State establish that there 

was good cause for the delay?; and 3) was the defendant substantially prejudiced by the 
6< I 

continuance? If anyone of the factors i~resent the case should be dismissed. 

The Sexually Violent Predator Act's (SVPA) procedures were "promulgated in order to 

avoid due process violations and to prevent inmates from being arbitrarily incarcerated beyond 
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their release dales." In re Miller, 393 s.c. al 258, 713 S.E.2d al 258 (20ll); seJar?rnf.et 

? 

Luckabaugh, 351 S.C. 122, 146, 568 S.E.2d 338, 350 (2002) ("[The] Act itself provides for 

constitutional safeguards such as probable cause hearings to ensure individuals are not arbitrarily 

held beyond their release dates."). The SVP A provides clear substantive and procedural . 

guidelines for adjudicating whether an individual is a SVP. See S.C. Code Ann. § 44-48..:10 et 

seq. (West 2012). Specifically, the SVPA states that the court must conduct a trial "withillllillety 

days of the date the court appointed expert issues the evaluation as to whether the person is a 

sexually violent predator . ... " § 44-48-90(B). However, the SVPA also provides that "[t]he trial 

may be continued upon the request of either party and a showing of good cause, or by the court 

on its own motion in the due administration of justice, and only if the respondent will not be 

substantially prejudiced." Id. 

Looking to clarify the SVP A, the South Carolina Supreme Court recently opined on two 

Issues surrounding the appropriate remedy when the State fails to timely conduct a civil· 

commitment trial. In re Miller, 393 S.c. at 258, 713 S.E.2d at 258. First, the court determined 

"whether a motion to dismiss should be granted with or without prejudice to the State." Id. 

Second, "where the motion to dismiss is granted without prejudice, [the court decided] whether 

an inmate should be detained or released while the State re-file[d] with the circuit court the 

petition that precipitates a civil commitment trial." Id. In formulating its opinion, the court 

weighed the "interests of the State in pursuing SVPs and protecting the public versus the 

offender's rights not to be indefinitely detained and to have a timely adjudication of his status as 

an svP." I Id. The court concluded that a motion to dismiss shall be granted without prejudice 

I Here, the court noted that two-thirds of SVPs are subjected to unjustified, prolonged terms of incarceration. In re 
. Miller, 393 S.C. at 258 n. 15,713 S.E.2d at 258 n. 15. 

- 2-
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and the inmate should be released if he was not serving any other criminal senteS:?J~t6o, 
258-59. 

The Supreme Court decision, In re Miller, provides a clear procedural map for handling a 

SVP's motion to disiniss. There, the the motion to dismiss was brought by Mr. Miller after the 

State failed to try his case within the statutorily mandated sixty day2 period after his probable 

cause hearing. Id. at 253, 255. The State rebutted his motion by showing: 1) it filed for a 

continuance within the sixty day time period; 2) it could not proceed to trial due to a delay in 

receiving evidence from North Carolina concerning Mr. Miller's past convictions; and 3) Miller 

was not substantially prejudiced by the delay. Id. at 254-55, 256. Thus, the Supreme Court 

upheld the Court of Appeals fmding that the State "properly moved for a continuance, the State 

established that there was good cause for the delay, and that Miller was not substantially 

prejudiced by the continuance." Id. at 251, 254. 

Unlike In re Miller, the State in Mr. Burns' case failed to establish any of the three 

requirements' needed to prove a motion to dismiss should be denied. The State did not move for a 

continuance within the statutorily mandated time frame or show reason for the delay. Moreover, 

and most significantly, the State substantially prejudiced Mr. Burns and violated his rights to 

Due Process by using the SVP A as a vehicle to keep him incarcerated while it pursues other 

criminal charges. Mr. Burns was scheduled for release in November 2010, but currently remains 

imprisoned without yet having a civil commitment trial. The SVP A was enacted specifically to 

prevent persons like Mr. Burns from being incarcerated beyond their release date, and thus this 

court should grant Mr. Burns motion to dismiss with prejudice for such a substantial violation of 

his constitutional rights. 

2 Despite the continued reference to a sixty day time limit the statute gives the State has ninety days to bring their 
case to trial. While not an issue in this case, it should be corrected for future litigation. 
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