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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

Robert L Cullen, Andrew A 
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John E North and Pamela K Black, both of 
Beaufort, for Appellants-Respondents 

Joel D BaIley, of Beaufort, for Respondents­
Appellants 

LOCKEMY, J In thIS cross-appeal, the Appellants-Respondents (the 
Homeowners) argue the CIrcUlt court erred m (l) considerIng extrInSIC 
eVIdence m mterpretmg the DeclaratIOns for WrIght's \Pomt, (2) construmg 
the term "Developer", (3) findmg undeveloped land was a part of WrIght's 
Pomt, (4) findmg B McNeal PartnershIp, L P was a "successor developer", 
(5) findmg the Developers were entItled to contmue to control the 
ASSOCIatIOn, (6) findmg the Developers were entItled to contmue to control 
the CommIttee, and (7) faIlmg to find the Homeowners were entItled to 
pursue the claIms of the ASSOCIatIOn derIvatIvely and seek attorney's fees 
The Respondents-Appellants (the Developers) argue the CIrCUIt court erred m 
findmg they were not entItled to attorney's fees We affirm 

FACTS/PROCEDURAL BACKGROUND 

Robert L Cullen, Andrew A CorrIveau, and Andrea Hucks (the 
Homeowners) are property owners m Phase I of WrIght's Pomt PlantatIon, a 
planned waterfront commumty m Beaufort County 1 J Bennett McNeal, B 
McNeal PartnershIp, L P , and Anthony R Porter (the Developers) are real 
estate developers mvolved WIth the development of WrIght's Pomt . 

In 1997, Anthony Porter acqUIred a 1 7 acre tract, a 1974 acre tract 
(Parcel B), and a 10 45 acre tract (Parcel C) of land m Beaufort County from 
Mary P Logan, LeWIS H WrIght, and John D WrIght Anthony Porter's 
father, JImmy Porter, acqUIred an 8 41 acre tract (Parcel D) from LeWIS 

I The Homeowners are part of an ongmal group of seven property owners m 
Wnght's Pomt who mItlated thIS lItIgatIon agamst the Developers Cullen, 
CorrIveau, and Hucks are the only Homeowners who have appealed the 
ClrcUlt court's order 
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Wnght and John Wnght Pursuant to a recorded plat entItled "WrIght's Pomt 
Phase I," portIOns of the 1 7 acre tract and Parcels B, C, and D were 
subdIvIded mto 44 lots, roads, and communIty spaces A maJonty of the land 
withm Parcels B and D was labeled "Future Development" and not 
subdIVIded mto lots 

In June 1998, the Declarations of Covenants, CondItions, RestrIctIOns, 
and Easements (the DeclaratIOns) for WrIght's Pomt, WhICh subjected all four 
parcels owned by Anthony Porter and JImmy Porter to the DeclaratIOns, were 
recorded Pursuant to the DeclaratIOns, the WrIght's Pomt Homeowner's 
ASSOCIatIOn (the ASSOCIatIOn) was mcorporated to admimster Wnght's Pomt 
and enforce the DeclaratIOns Porter and hIS father conveyed the open 
spaces, ponds, streets, and certam other areas m WrIght's Pomt to the 
ASSOCIatIOn Also, pursuant to the Declarations, all constructIOn and 
Improvements made withm WrIght's Pomt were subject to reVIew and 
approval by the Wnght's Pomt ArchItectural CommIttee (the CommIttee), 
whIch consIsted of Anthony Porter, JImmy Porter, and subsequently mcluded 
theIr appomtees, mcludmg McNeal In AprIl 1999, Anthony Porter conveyed 
undeveloped Parcel B and four lots m Phase I of Wnght's Pomt to McNeal, 
d/b/a McNeal Land Company In July 2002, JImmy Porter conveyed 
undeveloped Parcel D to B McNeal PartnershIp, L P 

In May 2003, Homeowner Cullen convened a meetmg of a group of 
property owners m Phase I and formed a separate entity called the Wnght's 
Pomt Property Owners ASSOCIatIOn Accordmg to the mmutes of the 
meetmg, those present wanted "a total revampmg of the [CommIttee]" so as 
to permIt the use of hardI-plank sIdmg They also expressed theIr concern 
over the use of amemtIes m Phase I by new property owners m subsequent 
phases The newly-formed aSSOCIatIOn elected Cullen as preSIdent and 
McNeal was elected as a board member, although he was not present at the 
meetmg In an October 2003 letter to property owners m Wnght's Pomt, 
Cullen explamed that McNeal mformed hIm Phase I was only part of the total 
Wnght's Pomt development, and plans to develop the remammg propertIes 
were movmg forward Cullen also explamed that McNeal mformed hIm 
WrIght's Pomt was a "walkmg commumty" and owners m new phases should 
have access to the Wnght's Pomt common areas and docks In November 
2003, Cullen presented McNeal WIth a document whIch purported to 
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"represent a consensus of the eXlstmg homeowners and resIdents" The 
document asserted that Phase I should be a "separate and mdependent area" 
from the remammg phases of WrIght's Pomt, and resIdents m any addItIOnal 
phases should not have access to the common areas and docks 

In December 2003, Anthony Porter sent a letter to Cullen obJectmg to 
the eXIstence of the WrIght's Pomt Property Owner's AssocIatIOn and 
assertmg that he was the Developer of WrIght's Pomt, and thus, he was 
entItled to appomt and remove the AssocIatIOn's board members and officers 
In January 2004, the Homeowners, together with other property owners, held 
an annual meetmg of the Wnght's Pomt Property Owners AssocIatIon 
Anthony Porter attended the meetmg wIth hIs attorney and presented the 
Homeowners wIth a memorandum whIch stated (1) he was the Developer of 
WrIght's Pomt and still owned lots there, so he retamed "the sole authorIty 
under the [DeclaratIOns] to appomt and remove the dIrectors of the 
[AssocIatIOn]", (2) the meetmg bemg held was "not an offiCIal meetmg" and 
several property owners, mcludmg hImself, had not been gIven notIce of the 
meetmg, and (3) any meetmgs convened by the Homeowners had been done 
wIthout hIS knowledge and were "not legal" In March 2004, at a 
supplemental annual meetmg of the WrIght's Pomt Property Owner's 
ASSOCIatIOn, the property owners m attendance ratIfied the filmg of thIS 
declaratory Judgment actIOn 

The Homeowners filed SUlt agamst the Developers m March 2004 In 
theIr first cause of actIOn for a declaratory Judgment, the Homeowners asked 
the CircUlt court to find (1) Anthony Porter's fIght to control the appomtment 
of dIrectors and officers of the ASSOciatlOn had termmated, and thIS fIght 
belonged to the owners of the lots withm WrIght's Pomt, (2) the Homeowners 
were vahdly-elected dIrectors of the ASSOCIatIOn, (3) McNeal dId not have 
the rIght to act as the Developer or the Developer's representatIve m 
connectIOn wIth the busmess and affaIrs of the AssocIation, (4) McNeal and 
B McNeal PartnershIp, L P dId not have the nght to annex real estate owned 
by eIther of them to Wnght's Pomt, or to permIt owners of any part of that 
real estate access to or use of the common areas and amemtIes owned by the 
ASSOCIatIOn and located withm Wnght's Pomt, (5) only those owners of lots 
depIcted on the plat of the development and recorded m Plat Book 64 at page 
150 (Phase I) had the nght to access or use the common areas of WrIght's 
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Issue Burton v York County Shenffs Dept, 358 S C 339, 345-46, 594 
S E 2d 888, 891-92 (Ct App 2004) "To determme whether an actIOn IS 
legal or eqUItable, thIS [c]ourt must look to the actIOn's mam purpose as 
reflected by the nature of the pleadmgs, eVIdence, and character of the relIef 
sought" FesmIre V DIgh, 385 S C 296, 303, 683 S E 2d 803, 807 (Ct App 
2009) Here, the Homeowners' pnmary purpose m brmgmg thIS actIOn was 
to enJom the Developers from controlhng the AssocIatIOn and allowmg 
Wnght's Pomt property owners outsIde of Phase I to access the common 
areas of the subdIVISIOn Therefore, we find thIS SUIt IS an actIOn m eqUIty 
and thIS court may reVIew the CIrCUIt court's factual findmgs In accordance 
WIth ItS own VIew of the preponderance of the eVIdence See Cedar Cove 
Homeowners Ass'n, Inc V DI PIetro, 368 S C 254, 264, 628 S E 2d 284, 288 
(Ct App 2006) (holdmg "an actIOn to enforce restrIctIve covenants by 
mJunctIon IS m eqUIty") 

LAW/ANALYSIS 

I Homeowners' Appeal 

A Extrmslc EVIdence 

The Homeowners argue the CIrCUIt court Improperly relted upon 
extnnsic eVIdence m mterpretmg the DeclaratIOns WIthout findmg they were 
ambIguous We dIsagree 

"The mam gUIde m contract mterpretatIOn IS to ascertam and gIve legal 
effect to the mtentIOns of the partIes as expressed m the language of the 
[contract] " GIlbert V MIller, 356 S C 25,30,586 S E 2d 861, 864 (Ct App 
2003) "If a contract's language IS clear and capable of legal constructIOn, 
thIS [c ]ourt's functIOn IS to mterpret ItS lawful meanmg and the mtent of the 
partIes as found m the agreement" ~ at 30-31, 586 S E 2d at 864 "A clear 
and explICIt contract must be construed accordmg to the terms the partIes 
have used, WIth the terms to be taken and understood m theIr pI am, ordmary, 
and popular sense" Id at 31, 586 S E 2d at 864 Under the parol eVIdence 
rule, extrmsiC eVIdence IS madmissible to vary or contradIct the terms of a 
contract Penton V J F Cleckley & Co, 326 S C 275, 280, 486 S E 2d 742, 
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745 (1997) "However, where a contract IS ambIguous, parol eVIdence IS 
admIssIble to ascertam the true meanmg and mtent of the partIes" ~ 

WhIle the Homeowners argue the CircUlt court erred m relymg upon 
extnnslc eVIdence, the Developers contend the CircUlt court determmed the 
DeclaratIOns were unambIguous, and relled upon the DeclaratIOns' express 
language and clear meanmg m makmg Its findIngs The Developers note the 
CircUlt court referenced cases m Its order where the language of the contracts 
was clear and unambIguous Furthermore, the Developers argue the CIrcuIt 
court's reVIew of the eVIdence was done eIther to detennme the resultmg 
effect upon the nghts or dutIes of the partIes after It had mterpreted the 
appllcable provIsIOns of the DeclaratIOns, or by way of support or 
confirmatIOn of ItS mterpretatIOn 

We find the CircUlt court properly Interpreted the DeclaratIOns m 
accordance WIth the rules of constructIon A reVIew of the CircUlt court's 
order reveals the court rehed upon the express language of the DeclaratIOns 
and treated the specIfic covenants at Issue as unambIguous WhIle the CircUlt 
court relted upon eVIdence presented at tnal In Its order, the eVIdence relted 
upon was used to detennme the nghts of both partIes pursuant to the 
DeclaratIOns The CircUlt court dId not use extnnslc eVIdence to ascertam the 
mtentIOn of the partIes 

B Definition of "Developer" 

The Homeowners argue the CIrcuIt court erred In findmg JImmy Porter 
was a Developer of WrIght's Pomt They contend the term "Developer" 
should be hmited to the defimtIOn contamed m § I 12 of the DeclaratIons 
We dIsagree 

The Homeowners contend the CircUlt court erred m consldenng 
Anthony Porter's testImony that the omISSIon of JImmy's name from § 1 12 
was a clencal error, and m consldermg the Supplemental DeclaratIOn whIch 
states that JImmy Porter was a Developer although hIS name was not set forth 
m § 1 12 "In construmg a contract, the pnmary ObjectIve IS to ascertaIn and 
gIve effect to the mtentIOn of the partIes" EcclesIastes Prod Mlmstnes v 
Outparcel Assocs , LLC, 374 S C 483, 497, 649 S E 2d 494, 501 (Ct App 
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2007) "Contracts should be lIberally construed so as to gIVe them effect and 
carry out the mtentIOn of the partIes" Id "The partIes' mtentIOn must, m the 
first mstance, be denved from the language of the contract" Id "To 
dIscover the mtentIOn of a contract, the court must first look to Its language -
If the language IS perfectly plam and capable of legal constructIOn, It alone 
determmes the document's force and effect" Id at 498, 649 S E 2d at 501 
"The partIes' mtentIOn must be gathered from the contents of the entIre 
agreement and not from any partIcular clause thereof" Id at 498, 649 S E 2d 
at 502 

The CIrcUIt court determmed the omISSIOn of JImmy Porter's name from 
§ 1 12 was a clerIcal error The CIrcUIt court noted that whIle JImmy Porter's 
name was not mcluded m the defimtIon of the term "Developer" m § 1 12, an 
exammatIOn of the DeclaratIOns m their entIrety supported ItS determInatIOn 
that JImmy Porter was an offiCIal Developer of WrIght's Pomt The CIrcUIt 
court noted JImmy Porter's name was mcluded as "Developer" In the 
language on the first page of the DeclaratIons, on the SIgnature page, and m § 
I 01 Furthermore, the CIrcUIt court noted the DeclaratIOns state that a 
"[d]eveloper IS the owner of certam real property descnbed m ExhIbIt A " 
ExhIbIt A of the DeclaratIOns contams a descnptIOn of all four parcels of 
land, mcludmg Parcel D whIch was owned by JImmy Porter The CIrcUIt 
court also noted the deed conveymg the common areas m Phase I to the 
ASSOCIatIOn lIsts Anthony Porter and Jnnmy Porter as grantors 

We find the DeclaratIOns, read In theIr entIrety, support a findmg that 
JImmy Porter was a Developer of Wnght's Pomt The first sentence of the 
DeclaratIOns states "ThIS DeclaratIOn made thIS 24th day of Apnl, 1998, by 
Anthony R Porter and JImmy W Porter (heremafter referred to as 
'Developer')" Furthermore, the first "[w]hereas" clause on page one of the 
DeclaratIOns states that the "Developer" IS the owner of certam real property 

descnbed m ExhIbIt A" ExhIbIt A mcludes Parcel D owned by JImmy 
Porter Moreover, Anthony Porter and JImmy Porter sIgned the DeclaratIons 
under the "Developer" headmg Accordmgly, we find the CIrcUIt court dId 
not err m determmmg that JImmy Porter was a Developer of Wnght's Pomt 

r~-----__ 
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C Undeveloped Land 

The Homeowners argue the CircUlt court erred m findmg Wnght's Pomt 
mcluded the areas IdentIfied as "Phase II" and "Future Development" on the 
recorded plat The Homeowners contend Wnght's Pomt IS hmited to the 44 
lots, amemtIes, and common areas shown on the plat, and does not mclude 
the addItIonal areas shown as "Phase II" and "Future Development" We 
dIsagree 

The CircUlt court held Wnght's Pomt was not confined to the propertIes 
In Phase I The CircUlt court found the recorded plat of WrIght's Pomt 
mcluded a Phase II and an area deSIgnated for Future Development The 
CircUlt court noted the marketmg materIals used to sell propertIes m WrIght's 
Pomt clearly stated the development would mclude multIple phases 
Furthermore, the CIrcUlt court detennmed Wnght's Pomt consIsted of the four 
parcels descnbed m "ExhIbIt A" attached to the DeclaratIOns 

The Homeowners argue phases subsequent to Phase I must be 
developed and submItted by the Developer pursuant to § 2 03 of the 
DeclaratIOns § 2 03 states 

SubdIVISIOn Plat Developer reserves the nght to 
modIfy, amend, reVIse and add to the Plat, at any tIme 
and from tIme to tIme, settmg forth such mformatIOn 
as Developer may deem necessary WIth regard to the 
SubdIVISIOn, mcludmg, WIthout hmitatIOn, the 
locatIOns and dImenSIOns of the Lots, the pnvate 
roads, utIhty systems, dramage systems, utIlIty 
easements, dramage easements, access easements and 
buIldmg and set-back lme restnctIOns 

Developer reserves unto hImself, hIS heIrs and 
aSSIgns, the nght to develop and submIt addItIonal 
phases to thIS DeclaratIOn of Covenants, CondItIOns, 
RestnctlOns and Easements, WrIght's Pomt 
Homeowner's ASSOCIatIOn, Inc and related 
documents Such addItIonal phases shall be hmIted 

(~--------------, 
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to the property whIch Developer has acquIred from 
LeWIS H Wnght, et al and/or Mary P Logan, or any 
propertIes contIguous thereto Such addItIonal phases 
wIll be subject to all of the Covenants, CondItions, 
RestnctlOns and Easements and the By-Laws upon 
Developer, hIS heIrs and aSSIgns, fihng a copy of the 
plat sIgned by the Developer showmg such addItIonal 
phases or m the alternatIve fihng WIth the Clerk of 
Court for Beaufort County, South CarolIna hIS 
mtentlOn to add addItIonal phases to the 
development 

The Homeowners argue land m "Phase II" and "Future Development" must 
be developed and submItted as addltIonal phases and are not "already" a part 
of Wnght's Pomt, as determmed by the CIrCUIt court The Homeowners also 
contend that when the Developer sold the undeveloped land to McNeal, hIS 
personal nght to develop and submIt addItIonal phases was extmgUIshed 

WhIle the Homeowners contend Wnght's Pomt conSIsts only of Phase 
I, we find an exammatton of the DeclaratIOns m theIr entIrety reveals 
Wnght's Pomt mcludes the undeveloped land labeled "Phase II" and "Future 
Development" on the recorded plat The DeclaratIOns define Wnght's Pomt 
as the property descnbed m ExhIbIt A, WhICh mcludes Phase II and Future 
Development The DeclaratIOns also refer to a "Commumty-WIde Standard" 
and define that term as the standard "generally prevaIlIng throughout the 
Property" "Property" IS defined III § I 19 as all of the land descrIbed m 
ExhIbIt A Furthermore, all of the property m ExhIbIt A was obtamed by the 
Developers from LeWIS H Wnght, et al and Mary P Logan as reqUIred by § 
2 03 To the extent the Homeowners argue the development of addItIonal 
phases would constItute an ImpermIsSIble annexatIOn of land mto Wnght's 
Pomt, we note § 2 03 provIdes for addItIonal phases of development of 
eXIstmg property already subject to the DeclaratIOns and not an annexatIOn of 
property not descnbed m ExhIbIt A Furthermore, although the undeveloped 
property was sold to McNeal, the DeclaratIOns provIde that all of the property 
m ExhIbIt A "shall be held, transferred, sold, mortgaged, conveyed, leased, 
occupIed and used subject to the covenants" Accordmgly, we find the CIrCUIt 
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court dId not err m deternllnmg that WrIght's Pomt IS not confined to the 
propertIes wIthm Phase I 

D McNeal as "Successor Developer" 

The Homeowners argue the CIrcUIt court erred m approvmg the 
assIgnment of development nghts to McNeal PartnershIp, L P We dIsagree 

§ 1 12 of the DeclaratIons prOVIdes for a successor-m-tItle or successor­
m-mterest to the Developer of Wnght's Pomt § 1 12 states 

\os 

"Developer" shall mean and refer to (a) Anthony R 
Porter, or (n) [SIC] any successor-m-tItle or any 
successor m mterest to Anthony R Porter, to all of 
the Property then subject to thIS DeclaratIOn and 
prOVIded m the mstrument of conveyance to any such 
successor-m-tItle or mterest IS expressIvely 
desIgnated as "Developer" hereunder by the grantor 
of such conveyance, whIch grantor shall be the 
"Developer" hereunder at the tIme of such 
conveyance 

In June 2007, Anthony Porter and JImmy Porter aSSIgned theIr 
development rIghts m WrIght's Pomt to McNeal PartnershIp, L P The 
Homeowners requested the CIrcUIt court "reopen the tnal" and "mclude m ItS 
rulmg a declaratIOn as to the rIght of McNeal to act as the Developer" In 
ItS order, the CircUlt court held the aSSIgnment of Developer rIghts to McNeal 
was "done properly" and "was executed m accordance WIth the applIcable 
language of the covenants" The CIrcUIt court noted the conveyance met the 
reqUIrements of § 1 12 by expressly IdentIfymg Anthony Porter and JImmy 
Porter "collectIvely as 'Developer '" 

FIrst, the Homeowners argue the Developers' nghts were extmgUIshed 
and could not be conveyed They contend Anthony Porter and JImmy Porter 
conveyed theIr mterests m the undeveloped land more than five years before 
the aSSIgnment m June 2007 Second, the Homeowners argue (l) It was a 
legal ImposslbIhty for McNeal to succeed to all of the property subject to the 

(~--------------\ 
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DeclaratIOns, (2) none of the deeds WhICh conveyed Parcels Band D 
contamed any deSIgnatIOn that the grantee was deemed the successor 
developer, and (3) McNeal dId not take tItle to all of the property from the 
Developer ThIrd, the Homeowners argue the CircUlt court erred when It 
detennmed McNeal was a successor developer when the ASSIgnment of 
Developer's RIghts stated McNeal was not hable for the Developers' actions 
which occurred pnor to the assignment 

The Developers note that accordmg to § 1 12, a successor developer 
becomes Developer "to all of the Property then subject to thiS Declaration" 
The Homeowners argue Parcel C was subdiVided and the lots sold thus 
makmg It Impossible for McNeal to succeed as Developer of "all the 
property" The Developers contend § 1 12 does not state that lots are no 
longer subJ ect to the DeclaratIOns once they have been conveyed to 
subsequent owners The Developers also contend § 1 12 provIdes that a 
successor developer may either be a successor-m-tItle or a successor-m­
mterest They note that while a successor-m-tItle would denve authonty 
through a deed, a successor-m-mterest may denve authonty through another 
mstrument of conveyance Here, McNeal did not become a successor 
developer through a deed, but rather through the ASSignment of Developer's 
Rights The Developers also note McNeal was specIfically IdentIfied as the 
successor developer by the grantor 

We find a preponderance of the eVIdence demonstrates that McNeal IS 
a successor developer The ASSignment of Developer's Rights was properly 
executed and specIfically Identified McNeal as the successor developer As a 
successor-m-mterest and not a successor-m-tItle, there was no reqUIrement 
that the deeds to Parcels Band D deSignate McNeal as a successor developer 
Furthennore, § 12 04 provides that the provIsions of the DeclaratIOns "shall 
run With and bmd tItle to the Property" and are bmdmg upon "all Owners 
and theIr respectIve heIrs successors and aSSIgns" Thus, the DeclaratIOns 
do not mdlcate that lots are no longer subject to the DeclaratIons once they 
have been conveyed to subsequent owners AddItionally, the Homeowners 
have faIled to prove that a successor developer cannot assume the nghts of 
Developer and also dIsclaIm habIhty for actIons of the Developer pnor to the 
assIgnment of rIghts Accordmgly, we affirm the ClrcUlt court's findmg that 
McN ealls a successor developer of Wnght's Pomt 
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E Control of the ASSociatIOn 

The Homeowners argue the CIrcUIt court erred m findmg the Developer 
was entitled to contmue to appomt and remove officers and dIrectors of the 
AssocIatIOn We dIsagree 

§ 7 01 of the DeclaratIons states, m part 

Developer shall have the nght to appomt and remove 
all members of the Board and any officer or officers 
of the ASSocIatIOn untIl such tIme as the first of the 
followmg events shall occur (1) the date as of whIch 
the last Lot m the SubdIVISIOn shall have been 
conveyed to a Person other than Developer or 
BUIlder, or (ll) the surrender by Developer of the 
authonty to appomt and remove dIrectors and officers 
of the ASSOcIatIOn by an express amendment to thIS 
DeclaratIOn executed and recorded by Developer 

The CIfCUIt court determmed the language of §§ 701 and 1201 was 
"clear and unambIguous" and that neIther of the condItIons set forth m § 7 01 
and reIterated m § 12 01 had occurred The CIrCUIt court found neIther 
Anthony Porter nor JImmy Porter had surrendered theIr authorIty to control 
the ASSOCIatIOn In addItion, the CIrCUIt court found Anthony Porter's transfer 
of tItle to hIS lots m Wnght's Pomt to hImself as Trustee of a Personal 
ReSIdence Trust dId not dIvest hIm of hIS .property for purposes of control 
under § 7 01 The CIrCUIt court noted Anthony Porter testIfied the transfer of 
tItle m hIS lots was for tax purposes only, and that he contmued to pay hIS 
ASSOCIatIOn dues Furthermore, the CIrCUIt court determmed the last lot m 
Wnght's Pomt had not been conveyed to a person other than "BuIlder" The 
CIrCUIt court noted the DeclaratIOns define "BUIlder" as "any Person or legal 
entIty engaged pnncipally m the busmess of constructIOn of structures to 
whom the Developer sells or has sold one or more Lots" The CIrCUIt court 
also noted that RatclIff and Lloyd Denny, both lIcensed general contractors, 
testIfied as to theIr ownershIp of lots III Phase I 
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FIrst, the Homeowners argue Anthony Porter's conveyance of hIS lots 
m Phase I to hIS Personal ResIdence Trust constItuted a conveyance "to a 
Person other than Developer" under § 7 01 They argue Porter's Trust IS a 
dIfferent legal entIty from "Developer" Accordmg to § 1 17 of the 
DeclaratIOns, "'Person shall mean and refer to a natural person, corporatIon, 
partnershIp, assocIatIOn, trust or other legal entIty or any combmatIOn 
thereof" Second, the Homeowners contend none of the owners of lots m 
Phase I meet the defimtIOn of a "BUIlder" under the DeclaratIOns They argue 
Ratchff and Denny are not "BUIlders" sImply because they hold contractor's 
lIcenses m theIr own names, as reqUIred by law ThIrd, the Homeowners 
argue Porter was no longer entItled to control the AssocIatIOn because he no 
longer had a finanCIal mterest m Wnght's Pomt 

\ 

Based upon our findmg that McNeal IS a successor developer of 
Wnght's Pomt, we affirm the CIrcUIt court's findmg that the Developer was 
entItled to contmue to appomt and remove officers and dIrectors of the 
ASSocIatIOn Pursuant to § 7 01, the Developer has the nght to control the 
AssocIatIOn "untIl the date as of whIch the last Lot III the SubdIvIsIon shall 
have been conveyed to a Person other than Developer or BUIlder," or he 
surrenders the authonty by express amendment to the DeclaratIOns Here, 
McNeal has not sold hIS lots m Phase I or the undeveloped property m 
Wnght's Pomt, and he has not surrendered hIS nght to control the 
ASSOCIatIOn Accordmgly, we affirm the CIrcUIt court's findmg that the 
Developer was entItled to contmue to appomt and remove officers and 
dIrectors of the ASSOCIatIOn 

F Control of the Committee 

The Homeowners argue the CIrcUIt court erred m findmg the Developer 
had the nght to contmue to control the CommIttee after Phase I was 
developed We dIsagree 

§ I 0 I of the DeclaratIOns states, In part 

"Wnght's Pomt ArchItectural CommIttee" shall mean 
and refer to Anthony R Porter and JImmy W Porter 
or such other mdividual(s) as Developer may appomt, 

(-------~\I 
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or such entity to whIch the Wnght's Pomt 
ArchItectural CommIttee may assIgn ItS dutIes, until 
all Improvements constructed thereon and sold to 
pennanent reSIdents At such tIme as all of the Lots 
In the SubdIVIsIOn have been fully developed, the 
Developer shall notIfy the Board and all Owners of 
Lots m the SubdIVISIon to that effect, at whIch tIme 
the Developer's nghts and obhgatIOns as the Wnght's 
Pomt ArchItectural CommIttee shall forthWIth 
tennmate Notice to the Board and all the owners by 
Developer under,this proVISIon shall be m wntmg 

The CircUlt court found that because there were not Improvements on 
all of the lots m Phase I, and because not all of the lots were owned by 
permanent reSIdents, the Developer was entItled to remam III control of the 
CommIttee The CircUlt court also found the Developer had not gIven notIce 
to the Board and Owners as reqUIred by § 1 01 

The Homeowners argue It IS ImpOSSIble to determme whether all of the 
lots were owned by permanent reSIdents, or whether all Improvements had 
been constructed They contend the Developer was no longer entItled to 
control the Comnuttee because he sold all of the lots and had no finanCIal 
mterest III the development of the undeveloped land The Developers 
mamtam the eVIdence produced at tnal demonstrates that not all of the lots 
were owned by permanent reSIdents, and that not all of the lots had 
Improvements 

We find a preponderance of the eVIdence demonstrates there were lots 
m Phase I not owned by permanent reSIdents, and vacant lots m Phase I WIth 
no Improvements Homeowner Caldwell testlfied there were vacant lots III 

Phase I and lots that had not been sold to permanent reSIdents RIchard 
RatclIff and Homeowner Hucks both testIfied they owned lots m Phase I that 
had not been Improved Moreover, § 1 10 prOVIdes that the Developer retams 
control over the CommIttee untIl all of the lots are fully developed and the 
Developer notIfies the Board and all Owners to that effect Anthony Porter 
testIfied lots m Wnght's Pomt would not be fully developed untIl all 
Improvements withm the entIre development were complete to hIS 
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satisfactIOn He also testified that "fully developed" does not mean "the 
completIOn and sale of all lots" Furthermore, there was no eVidence 
produced at tnal showmg Anthony Porter ever notified the Board or the 
Owners that all of the lots had been fully developed as reqUlred by § 1 01 
Accordmgly, we affirm the ClrcUlt court's findmg that the Developer had not 
rehnqUlshed the nght to control the Committee 

G DerIVatIve ClaIms and Attorney's Fees 

The Homeowners contend the ClrcUlt court erred m falhng to find their 
claims were denvatlve and that they were entitled to attorney's fees We 
disagree 

A party cannot recover attorney's fees unless authOrIzed by contract or 
statute Jackson v Speed, 326 S C 289,307,486 S E 2d 750, 759 (1997), 
see also Hegler v Gulf Ins Co, 270 S C 548, 549, 243 S E 2d 443, 444 
(1978) ("As a general rule, attorney's fees are not recoverable unless 
authOrIzed by contract or statute ") The Homeowners argue they are entitled 
to attorney's fees pursuant to sectIOn 33-7-400 of the South Carohna Code 
(2006), which provides that "[d]erIvatIve SUltS may be maIntaIned on behalf 
of South Carolma corporatIOns In federal and state court In accordance WIth 
the apphcable rules of CIVIl procedure" The Homeowners contend that whIle 
the statute does not specifically authonze attorney's fees, the statute's OffiCial 
Comment proVides for recovery The OffiCIal Comment to section 33-7-400 
of the South Carolma Code states In part "[t]he nght of successful plaIntiffs 
m derIVatIve SUlts to thiS recovery IS so umversally recogmzed, both by 
statute and on the theory of a recovery of a fund or benefit for the 
corporatIon, that specIfic reference was thought to be unnecessary" 
AssumIng WIthout deCIdIng that thIS SUlt IS a derIvatIve actIOn, the 
Homeowners are not entitled to attorney's fees under sectIOn 33-7-400 ThIS 
sectIOn does not specifically authonze the recovery of attorney's fees, and the 
OffiCIal Comment IS specIfically hmlted to "successful plamtIffs" 
Accordmgly, we affirm the CIrCUlt court's demal of the Homeowner's request 
for attorney's fees 
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II Developers' Appeal 
I 

I I The Developers argue the CircUlt court erred ln denymg theIr request 
for attorney's fees ThIS Issue IS not preserved for our reVIew 

The Developers contend the language of § 11 01 of the DeclaratIons 
prOVIdes a contractual baSIS that mandates an award of attorney's fees to the 
Developers and the ASSOCIatIOn § 11 0 I states, m part 

Each Owner shall comply stnctly WIth the 
- covenants, condItIOns and restnctIOns set forth m thIS 

DeclaratIOn Failure to comply WIth any of the 
same shall be grounds for mstItutmg an actIOn 
for damages and/or for mJunctIve rehef, such actIOns 
to be mamtamable by Developer, the Board on behalf 
of the ASSOCIatIOn, or m a proper case, by an 
aggneved Owner Should Developer or the 
ASSOCIatIOn employ legal counsel to enforce any of 
the foregomg, all costs mcurred m such enforcement, 
mcludmg court costs and reasonable attorneys' fees, 
shall be paId by the vIOlatmg Owner 

The Developers argue the Homeowners' attempts to gam control of the 
ASSOCIatIOn, dIctate and hmIt the use of common amemtIes, and prevent 
future phases of development, as well as theIr movement of ASSOCIatIon 
funds to an unauthonzed account, constItute non-comphance WIth the 
DeclaratIOns ~The Developers also argue they are entItled to attorney's fees 
pursuant to the Umform Declaratory Judgments Act SectIOn 15-53-100 of 
the South Carolma Code (2005) prOVIdes that "[I]n any proceedmg under thIS 
chapter the court may make such award of costs as may seem eqUItable and 
Just" 

In order for an Issue to be preserved for appellate reVIew It must have 
been raIsed to and ruled upon by the tnal court Staubes v CIty of Folly 
Beach, 339 S C 406, 412, 529 S E 2d 543, 546 (2000) A party must 
"present hIS Issues and arguments to the lower court and obtam a rulIng 
before an appellate court WIll reVIew those Issues and arguments" rOn, 
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L L C v Town of Mt Pleasant, 338 S C 406, 422, 526 S E 2d 716, 724 
(2000) Here, the Developers faIled to present theIr arguments on appeal to 
the CIrcUIt court In theIr Answer and Counterclaim, the Developers asserted 
they were entitled to recover attorney's fees due to the fnvolous nature of the 
Homeowners' claIms However, the Developers dId not assert they were 
entitled to attorney's fees pursuant to § 11 01 of the DeclaratIOns or sectIOn 
15-53-100 of the South Carohna Code Therefore, because the CIrCUIt court 
dId not rule on these arguments and the Developers faIled to file a Rule 59( e) 
motion requestmg a ruhng from the CIrCUIt court, these arguments are not 
preserved for our reVIew 

CONCLUSION 

For the foregomg reasons, the order of the CIrCUIt court IS 

AFFIRMED 

SHORT and WILLIAMS, JJ , concur 

(-------------~\ 
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SUMMARY OF THE ARGUMENTS 

When this Court found that McNeal, as successor, could exercise the 

onglnal Developer's personal rights granted by the Declaration after the 

Developer had sold the land to which those rights applied, It failed to apply both 

South Carolina precedent and failed to enforce the unambiguous language of the 

Declaration as written 

South Carolina law characterizes rights such as those at Issue In this 

litigation as personal rights of the developer, which are extingUished when the 

developer conveys hiS Interest In the land over which the rights were granted In 

finding that McNeal acquired such rights by an assignment from the Original 

developer years after the developer had conveyed the land to which the rights 

applied and years after those rights were extingUished, thiS Court clearly 

misapprehended or overlooked the effect of the applicable South Carolina law 

Further, In finding McNeal as the Successor Developer" based on the 

assignment of rights, the Court failed to apply the unambIguous language of the 

Declaration which requires that a successor developer succeed to the onglnal 

developer's Interest In the property, and not merely obtain a purported 

assignment of rights 

Finally, In resolVing the Issues presented, thiS Court both finds the 

Declaration unambiguous and rewrites the definition of Developer while 

conSidering and relYing upon extrinSIC eVidence, which Violates the established 

rules of construction Unambiguous covenants are to be Interpreted based on 

Petition for Rehearing Suggestion for Rehearing en 
Bane and Memorandum In Support Thereof Page 2 
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---------~------- ~ -- --- -

the document Itself and not on testimony of "mtent" or other eVidence outside the 

Declaration Itself 

The Homeowners request a rehearing of this matter on the followmg 

speCific grounds 

The Court overlooked, misapprehended, and did not address the 
Homeowners' argument that the Developers' rights at Issue m thiS 
litigation were personal to the Developer and were extingUished when the 
Developer conveyed all of the undeveloped land m the SubdivIsion to a 
third party The Court's ruling violates the rule of law established In the 
Queen's Grant case and other precedent bmdlng on thiS Court 

II The Court overlooked or misapprehended the Homeowners argument 
and erroneously construed the Declaration when It found that a mere 
assignment of Developer's rights entitled McNeal to be the "Successor 
Developer' when the clear and unambiguous language of the Declaration 
reqUires that a Successor Developer be one who succeeds to the 
Developer's mterest m the "Property" "then subject to the Declaration In 
adjudicating thiS Issue the Court further overlooked or misapprehended 
that, at the time of the assignment, the Developer's rights had already 
been extingUished 

III The Court overlooked, misapprehended, and did not address the 
Homeowners' argument and the rule of law that, after the time reasonably 
necessary to protect ItS financial mterest m a development, a developer 
has a duty to transfer control of the affairs of the SubdiVISion to the 
Homeowners whose financial Interests are at stake 

IV The Court failed to apply the baSIC principles of contract construction when 
It Simultaneously found the Declaration to be unambiguous but affirmed 
the CirCUit court's reliance on extrmslc eVidence to construe and mterpret 
It The finding of thiS Court that the CirCUit court was correct when It "relied 
on eVidence presented at trial to determme the nghts of both parties 
pursuant to the Declarations' IS directly contrary the legal pnnclple that 
unambiguous restrictive covenants are to be Interpreted reasonably and In 
accordance With the language employed and Without reliance upon 
extrinSIC eVidence 

V The Court overlooked, misapprehended, or disregarded the rules of 
contract construction when It found that the Declaration was unambiguous 
and Simultaneously rewrote the defimtlon of Developer contained In the 
Declaration to Include Jimmy Porter on the baSIS of the testimony of 

Petition for Rehearing, Suggestion for Rehearing en 
Bane and Memorandum In Support Thereof Page 3 
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Anthony Porter as to his "Intent and on the basIs of documents extrinSIC 
to the Declaration 

VI The Court overlooked, misconstrued, or disregarded the unambiguous 
definition of SubdivIsion In the Declaration by finding that It Included 
portions of the · Property" that had not yet been subdivided Into Lots' 

VII The Court overlooked or misapprehended the clear eVidence In the 
Record when It found that McNeal owned Lots In Phase I, which was not 
the case, and which undercuts thiS Court's stated baSIS to find that 
McNeal IS entitled to control of the ASSOCiation 

VIII The Court overlooked or misapprehended the rules of contract 
construction and other applicable legal principles when It used extrinSIC 
eVidence to construe the Declaration with respect to the nght to control the 
Committee and after such nght had been extingUished by the sale of the 
land 

IX The Court overlooked or misapprehended both the OffiCial Comment to 
S C Code §33-7-400 and applicable precedent when It found that the 
statute does not authorize the recovery of attorney fees In a derivative 
action 

X The Court overlooked or misapprehended the fact that no separate entity 
called the Wright's POint Property Owner's ASSOCiation was created 

ARGUMENT 

In affirming the CirCUit court, thiS Court faIled to apply the rule established 
In the Queen's Grant case that rights reserved to a developer In restrictive 
covenants are personal rights which are extingUished when the Developer 
conveys the land to which the rights apply 

The centerpiece of the Homeowners' argument, based on Queen's Grant, 

deCISions from other JUrisdictions, and the language of the Declaration, Itself, was 

that the right to expand the SubdivIsion, as that term IS defined In the 

Declaration was a personal nght of the Developer1 and was extingUished when 

1 For purposes of thiS argument It does not matter whether Developer" IS Anthony Porter or 
Jimmy Porter or both of them together 

Petition for Rehearing Suggestion for Rehearing en 
Bane and Memorandum In Support Thereof Page 4 
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the Porters conveyed the undeveloped land to which those rights attached This 

Court simply failed to address that argument and the applicable law In any 

meaningful way 

South Carolina, like other Junsdlctlons, considers the rights of a developer 

reserved In the applicable covenants to be personal to the developer, 

enforceable only by him, and extinguished upon dispOSition of the developer s 

Interest In the land See Peoples Federal Savmgs and Loan ASSOCiation of 

South Carolma v Resources Plannmg CorporatIon, 358 S C 460,479,596 S E 

2d 51, 61 (2004), reh dented, citing Board of Managers of Medmah on the Lake 

Homeowners ASSOCiation v Bank of Ravenswood, 295 III App 3d 131, 692 N E 

2d 402 (1998) In recognition of that pnnclple, In Queen's Grant 1/ HOflzontal 

Property RegIme v Greenwood Development Corp, 368 SC 342, 362-363, 628 

SE 2d 902, 914 (Ct App 2006), the Court held that when a subdiVIsion 

developer IS divested of hiS Interest In the subdiVISion, a reserved nght to amend 

restrictive covenants IS extinguished 2 

The Declaration, Itself, at,-r 2 03 (R p 41) proVides that the "Developer" 

reserves unto himself' "the right to develop and submit" additional phases to the 

SubdiVISion and 'to mOdify, amend, revise and add to the Plat' 3 Thus, by the 

specific and unambiguous language of the Declaration, the ability to develop 

additional phases of the SubdiVISion IS a "nght" reserved to the Developer 

2 In Queens Grant, the Court allowed the amendment because It found a continuing financial 
Interest The testimony of Ratchff that neither Anthony Porter nor Jimmy Porter had any Interest 
In the land or the development of Phase II by Ratcliff IS unrebutted 
3 As set forth In more detail In a separate argument the Plat was a specific document referenced 
In the Declaration which Included 44 lots roads and other common areas (R p 602) 

Petition for Rehearing Suggestion for Reheanng en 
Banc and Memorandum In Support Thereof Page 5 
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It was undisputed that In April, 1999, Anthony Porter divested himself any 

ownership In the undeveloped land subject to the Declaration when he conveyed 

parcel B to McNeal and that all of the Lots depicted on the Plat were owned by 

people or entities other than the Developer It IS further undisputed that In July, 

2002, Jimmy Porter divested himself of any ownership In the undeveloped land In 

the subdivIsion when he conveyed parcel D to McNeal and that he never owned 

any of the Lots 4 Neither Anthony Porter nor Jimmy Porter owned, personally, 

any land subject to the Declaration after 2003 

It was not until February 2007, eight years and five years, respectively, 

after Anthony Porter and Jimmy Porter had conveyed all of their Interest In the 

land subject to the Declaration did they execute a 'Supplemental Declaration" 

purportedly adding lots to the official Plat The lots purportedly added to the 

SubdivIsion were created from land owned by Ratcliff, who had purchased It from 

McNeal, who had purchased It from Jimmy Porter and Anthony Porter years 

before (R P 699) 

At no pOint In ItS OpInion does this Court address the Homeowners' 

argument, supported by applicable law, that the Porters could not exercise 

personal rights granted to them under the Declaration after they had conveyed 

the land to which those rights applied 

The precise situation presented here was deCided against the developer In 

Fairways of Country Lakes Townhouse Association v Shenandoah Development 

4 The land now purportedly Intended to be Phase II was conveyed by McNeal to a corporation owned by 
Richard Ratcliff ( RatCliff') In February 2007 and Includes land that McNeal acqUired from Jimmy (Deed 
Exhibit 49 R P 748 Plat Exhibit 50 R P 752 Ratcliff 4916509) 

Petition for Reheanng Suggestion for Reheanng en 
Bane and Memorandum In Support Thereof Page 6 
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CorporatIon 113 III App 3d 932, 447 N E 2d 1367 (III App 1983) In that 

case, the onglnal developer conveyed undeveloped property to an unrelated 

entity, which In turn conveyed It to the party to the litigation Similar to the 

Declaration here, the restnctlve covenants at Issue allowed the developer to 

annex additional property Into the development by filing a "Supplemental 

Declaration" 

The FaIrways court determined that the power to annex additional 

property Into the development was personal to the onglnal developer and that the 

nght was extinguished when the subject property was sold 

This Court has considered analogous provIsions which provided for 
the unilateral modification or revocation of restnctlve covenants 
already Imposed upon land by a developer In those sItuations, we 
held that such reserved powers to modrfy or revoke restrictIve 
covenants contaIned In a deed are personal covenants which can 
be exercised only by the one who Imposed the restrrctlons, 
partIcularly where the power can be exercIsed without the consent 
of the property owners (Internal citatIons omItted) In these cases 
It was determrned that once the tItle to the property passed from the 
hands of the one holdmg such a reservatIon of rrghts, the power 
can no longer be exercIsed by hIm or any other person 
notwlthstandrng that the declaratIon proVIded that all covenants 
were to run wIth the land (Internal cItatIons omitted) (emphaSIS 
supplied) 

We see no baSIS for interpreting the provISions of the Fairway 
Declarations differently and conSider that the disputed provISions 
established a personal nght to be exercised only by the onglnal 
developer 

* * * * * 
Defendants' argument, taken to Its logIcal conclUSIon would permIt 
any number of persons who may have acqUIred portIons of the 
Greens property, rnstead of the one corporatIon here, to separately 
choose to exercIse the nghts of the developer and annex hIS 
property on a pIecemeal baSIS (emphaSIS supplied) Such an 
Intention cannot be found with the Fairway Declarations and we 
may not supply It 

Petition for Rehearing Suggestion for Rehearing en 
Bane and Memorandum In Support Thereof, Page 7 
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FaIrways at 936, 937, 1370, 1371 See, also Orange Beach Manna, Inc v 

Warner 500 So 2d 1068 (Ala 1986) [purported amendment to covenants by 

developer ineffective where developer had no continuing Interest In the land] 

In this case, McNeal and Ratcliff both own portions of the land formerly 

owned by the Developer and both purport to be able to exercise the Developer s 

personal nghts reserved In the Declaration by having their land subdivided Into 

Lots and submitted as a phase of the development The FaIrways scenario IS 

precisely what has occurred In this case and, like the covenants In FaIrways, the 

Declaration does not contemplate successors, much less multiple successors, 

exercIsing the nghts of the onglnal Developer 

By failing to reconcile ItS OpInion with the rule of law established by the 

South Carolina precedent cited by the Homeowners and the FaIrways decIsion, 

and by failing to consider the specific language of the Declaration Itself, this 

Court erred 

II 

The Court misapprehended or overlooked the Homeowners' 
argument that, pursuant to the unambiguous language of the Declaration, a 
"Successor Developer" IS one who succeeds to the Developer's Interest In 
the Property, not one who merely takes an assignment of the Developer's 
rights 

In ItS OpiniOn, this Court bases ItS conclusion that McNeal IS the 

successor developer' on the June, 2007, assignment by Anthony Porter and 

Jimmy Porter of "developer's nghts" to McNeal (R p 162) Based upon that 

document this Court concludes that McNeal became the "successor In Interest 

to the Porters As set forth above, the development rights purportedly assigned to 

Petition for Rehearing Suggestion for Rehearing en 
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McNeal by the Porters had been extmgUlshed years before when the Porters 

conveyed the land to which those rights attached As a matter of law, In 2007, 

the Porters no longer had any • developer s rights' to convey to anyone 

Additionally, the Declaration unambiguously provides the mechamsm for 

qualifYing as a Successor Developer and that mechamsm does not contemplate 

an assignment" of nghts" 

The unambiguous language of ~1 12. of the Declaration provides that In 

order to act as a successor Developer, the successor must succeed to the 

Developer s Interest In the property, not Just the acquIsition of the Developer s 

rights The specific language employed In the Declaration Imposes the following 

conditions on who can become a Successor Developer 

a the successor Developer must succeed to "all of the Property then 
subject to this Declaration, 

b the Instrument conveYing the mterest In all of the Property must 
designate any such successor as the "Developer", and 

c the grantor of such conveyance must be the "Developer" at the time of 
the conveyance IS made 

"Property" IS defined In 1f 1 19 of the Declaration by reference to Exhibit A, 

on which parcels B, C, and D are described 5 

It IS undisputed that the deeds conveYing Parcels Band D to McNeal did 

not designate him as Developer" as reqUired by the Declaration and that McNeal 

5 At no pOint was any Property released from the Declaration This Court s suggestion In Its 
Opinion that the Homeowners argued that the Lots were not subject to the Declaration IS 
factually Incorrect 

Petition for Rehearing Suggestion for Rehearrng en (~ _______ _ 
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could not exercise the rights of a 'Successor Developer" based upon those 

conveyances 6 

In Its OpIniOn, thiS Court focuses on the ASSignment as the source of 

McNeal's ability to act as Successor Developer However, that document IS not 

a conveyance of the 'Property as required by the Declaration It IS merely an 

assignment of purported 'rights In order to be a Successor Developer under 

the Declaration, ~1 12 requires that the successor succeed to 'all of the Property 

then subject to the Declaration" The conveyance required by the Declaration to 

create a Successor Developer IS the conveyance of title or Interest "to all of the 

Property', and not as thiS Court found simply a conveyance of the purported 

development nghts 

Under the specific language of the Declaration, which thiS Court finds 

unambiguous, McNeal cannot be considered a successor Developer because 

the deeds by which McNeal acquired the "Property did not deSignated him as 

Successor Developer" and the ASSignment was merely an assignment of 

purported rights and not a conveyance of an Interest In the "Property' subject to 

the Declaration 

Equally significant, even If the ASSignment was the kind of conveyance 

contemplated by the Declaration, on the date of the assignment, McNeal had 

already further conveyed a portion of the Property to Ratcliff, who was actmg as 

6 The finding of thiS Court that there was no requirement that the deeds to Parcels Band D 
deSignate McNeal as a successor developer' (OpInion p 8) Ignores the specific requirement of 
1]"1 12 of the Declaration 

Petilion for Rehearing Suggestion for Rehearing en 
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the developer' with respect to this portion of the Property (R p 748) 7 Under 

any construction of the facts, McNeal did not succeed to the Developer s Interest 

In "all of the Property' subject to the Declaration and could not be a Successor 

Developer 8 

In constrUing the covenants In the Declaration, this Court IS to give them a 

reasonable Interpretation The Declaration unambiguously allows for a 

successor developer, but only If the successor takes "all" of the "Property' 

subject to the Declaration and only If the conveyance clearly deSignates that 

person as the 'successor", ImplYing the acceptance of both the rights and the 

burdens of the Developer 

The rationale for this Interpretation of the provIsion IS obvIous Covenants 

are a contract The Homeowners became parties to that contract when they 

bought their Lots The Declaration Identified the Developer and the Homeowners 

knew who was to be responsible for the Developer's obligations and with whom 

they would deal A unilateral change In that relationship by the Developer's 

Assignment, years after the Developer no longer had any financial Interest In 

the land essentially rewrites the contract represented by the Declaration 

7 As set forth hereinafter the Supplemental Declaration purported to add lots to the SubdivIsion 
which were created by Ratcliff from a part of the Property conveyed to him by McNeal It IS 
undisputed that Ratcliff had no bUSiness relationship With Porter personally nor any bUSiness 
arrangements to share profits With McNeal the purported successor developer' (Ratcliff R p 
373 line 6 - P 375 IIne17) Neither Porter nor McNeal had any Interest In the company owned 
by Ratcliff (Ratcliff R p 375 line 15 - P 376 line 12) The expense of subdiViding and 
developing the undeveloped land Into lots for sale was paid by Ratcliff's company (Ratcliff R p 
397 lines 5 -11) All of the profits or losses that relate to the subdiVISion of the 20 new lots In 
Phase II Inured solely to Ratcliff hiS Wife and hiS bank (Ratcliff R p 397 line 24 - P 398 line 
7) 

8 The Homeowners further correctly pOinted out that after the Lots were all sold no successor 
could succeed to all of the Property' subject to the Declaration 
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As set forth In the Declaration, a successor could act as Developer If' all of 

the Property' was taken by the successor and there were no mtervenlng 

Interests However after the Homeowners purchased land burdened by the 

Declaration In which the Identity, nghts, and responsibilities of the Developer 

were established, It IS unreasonable to allow that relationship to be unilaterally 

modified at will, for the Homeowners to be subjected to some unknown or 

unapproved new Developer, or, worse, for the Homeowner to have to contend 

with multiple Developers, none of whom assume the obligations of the onglnal 

Developer 

ThiS Court finds that the Homeowners have not "proved" that a successor 

developer can take the nghts of a developer and disclaim ItS responsibilities 

With all due respect, that IS an Issue of law, not of fact Successor developers 

have In fact, been held liable for their predecessor's obligations See 

Concerned Dunes W ResIdents v Georgla-Paclnc Corp, 349 S C 251 (S C 

2002) 

ThiS Court s finding that McNeal was the 'Successor Developer' by virtue 

not of hiS acquIsition of all of the Property subject to the Declaration, but on the 

baSIS of an assignment of developers' rights long after those nghts had been 

extingUished, IS not consistent With either the unambiguous language of the 

Declaration or the applicable law 
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III 

The Court failed to apply the rule of law and consider the Homeowners' 
argument that, after the time reasonably necessary to protect ItS finanCial 
Interest In a development, the developer has a duty to transfer control to 
the Homeowners 

In Its OpiniOn, the Court falls to address the Homeowners' argument that, 

when the Developer no longer had any finanCial Interest In the subdivIsion, hiS 

nght to control the affairs of the subdivIsion terminates In favor of the 

homeowners 

The covenants In the Declaration are to be Interpreted reasonably and 

consistently with the' customs, practices, usages and terminology as generally 

understood In the particular trade of business' They must also be Interpreted In 

accordance with applicable rules of law 

When a developer IS no longer at nsk, finanCially, he must surrender 

control to the owners, who then have the finanCial risk associated With the 

ownership of property 

(2) After the time reasonably necessary to protect ItS Interests In 
completing and marketing the project, the developer has a duty to 
transfer the common property to the aSSOCiation, or the members, 
and to turn over control of the association to the members other 
than the developer 

Restatement (ThIrd) of Property ServItudes, § 6 19 (2005) 

The prinCiple that a developer's rrghts terminate when he no longer has a 

financial Interest In the development has been recogmzed In South Carolina and 

other JUrisdictions In a variety of contexts See Queen's Grant II Hortzontal 

Property RegIme v Greenwood Development Corp, 368 SC 342, 362-363, 628 

SE 2d 902 914 (Ct App 2006) [when a subdiVISion developer IS divested of all 
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Interest In the subdivIsion, a reserved nght to amend restrictive covenants IS 

extingUished] Orange Beach Manna, Inc v Warner, 500 So 2d 1068 (Ala 

1986) [purported amendment to covenants by developer ineffective where 

developer had no continuing Interest In the land] Armstrong v Roberts, 254 Ga 

15, 16, 325 S E 2d 769, 770 (1985) [after developer divests himself of financial 

Interest no economic restraint on arbitrariness] Smith v First Savmgs of 

LOUISiana FSA, 575 So 2d 1033 (Ala 1991) [when developer divested himself 

of any remaining propnetary or pecuniary Interest In the development, 

homeowners allowed to amend covenants and remove him as the sole member 

of the architectural control committee], Beaver Lake Ass'n v Beaver Lake Corp , 

264 N W 2d 871 (Neb 1978) [by-law provIsion allowing the developer to assert 

control of association board of directors nullified after developer divested Itself of 

unsold lots and used ItS power to further ItS own Interests rather than the 

Interests of the homeowners] 

By affirming the CirCUit court's interpretation of the Declaratton to allow 

continuing control of the Association and the Committee by the Developer when 

the Developer had sold and conveyed all of the Lots In the SubdiVIsion to 

persons other than the Developer, personally, and had conveyed Developer's 

Interest In the remaining undeveloped land to third parties, thiS Court has failed to 

apply clear principles of applicable law 

The nghts of the Developer under the Declaration to control the 

ASSOCiation and the Committee were nghts personal to the Developer and were 

extingUished when the 44 lots In the SubdivIsion were sold and the undeveloped 
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land conveyed to third parties To fall to address and to disregard the 

Homeowners argument as to that Issue was Improper 

IV 

The Court overlooked or misapprehended one of the most basIc principles 
of contract construction when It found the Declaration to be unambiguous 
and simultaneously used extrinSIC eVidence to Interpret It 

In Its OpiniOn, this Court found that the circuit court 'properly Interpreted 

the Declarations In accordance with the rules of construction" and deterrnlned 

that the Declaration was unamblguous9 This Court then found that "While the 

circUit court relied upon eVidence presented at trial In ItS order, the eVidence 

relied upon was used to determine the rights of both parties pursuant to the 

Declarations The circUit court did not use extrinSIC eVidence to ascertain the 

intention of the parties" (OpIniOn, p 5) 

With all due respect to thiS Court, that aspect of ItS Opinion IS nonsensical 

The rights of the parties stem from the Declaration Those rights, In an 

unambiguous document, are determined from the document Itself, and not from 

extrinsIc eVidence The consideration of extrinSIC eVidence was error and thiS 

Court should have so found 

The statement of thiS Court that the circUit court did not use extrinSIC 

eVidence "to ascertain the intention of the parties" IS plamly wrong On the Issue 

of who was the' Developer' , the circUit court relied upon the testimony of 

9 Although at no pOint In Its Order did the CirCUit court actually make any finding with respect to 
the threshold inquiry of whether the Declaration or any aspect of It was or was not ambiguous 
ThiS Court supplies that omiSSion and finds based on the lower court s citations of some 
unspeCified case law where the language of the contracts was clear and unambiguous" that the 
circuit court must have considered the Declaration unambiguous The position of the 
Respondents/Appellants ( McNeal) also was that the Declaration was unambiguous 
(Respondents/Appellants Final Brief p 17) 
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The Court overlooked, misapprehended, or disregarded the rules of 
contract construction when It found that the Declaration was unambiguous 
and, simultaneously, rewrote 1[1 12 of the Declaration to Include Jimmy 
Porter within the definition of the Developer 

Even though this Court found that the circuit court had construed the 

Declaration as unambiguous, It then affirmed the conclusion of the CirCUit court 

With respect to the definition of "Developer" on the baSIS of eVIdence wholly 

extrrnslc to the DeclaratIon As recited by thIs Court, the CirCUit court relied upon 

both the testimony of Anthony Porter that It was his' Intention" that Jimmy Porter 

be Included Within the definition of "Developer" and upon a deed conveYing 

property Within the development to the ASSOCiation which was Signed by both 

Anthony Porter and Jimmy Porter 10 It IS clear that the lower court also relied 

upon the language of the Supplemental Declaration, a document dated nine 

years after the Declaration was drafted, after the litIgation was filed and the Issue 

arose and after both Anthony Porter and Jimmy Porter no longer owned the land 

to which the Supplemental DeclaratIon purportedly applied (R p 22) 

None of thiS eVidence, clearly extrrnslc to the Declaration, could not be 

relied upon to determine whether Anthony Porter or both Anthony Porter and 

JImmy Porter were the Developer' If, as thiS Court has concluded, the 

Declaration IS unambiguous The cIrcUIt court and thiS Court must Interpret the 

Declaration With respect to who IS the 'Developer' based only on the language of 

the Declaration, Itself, and the applicable rules of construction 

10 As an owner of the land Jimmy Porter had to sign the document subJectmg It to restrictions 
That does not automatically transform him Into a Developer under the Declaration 
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are not considered operative parts of a contract and cannot overcome a 

specifically defined term In that contract 

In Kmgman v NatIonwIde Mutual Insurance Company, 243 S C 405, 

412,134 S E 2d 217, 221 (1964) the Supreme Court held, In an Insurance 

context, that a recital or caption can only be used to explain an ambiguity 11 In the 

operative part of the contract, but where, as here, the operative provIsion IS clear, 

It controls See, also Wmburn v McGUIre Investment Group, # 17 (220 Ga App 

384,386,469 S E 2d 477, 479 (Ga App 1996) [definition of tenants as 

Individuals In body of lease not overcome by signature hnes 12 indicating 

representative capacity] Stetch v The Pane Mart, Inc, 434 N E 2d 97, 100 

(Ind App 1982) [preliminary recitals not contractual and cannot be permitted to 

control express, contractual provIsions of the contract], Am Jur 2nd
, Contracts, 

§383 

In Its OpIniOn, thiS Court erroneously finds that Jimmy IS also Identified as 

'Developer" In ~ 1 01 of the Declaration In fact, that paragraph only nommates 

Jimmy Porter, individually, to the architectural committee for the development 

and does not refer to him as the' Developer' (R p 37) 

The CirCUit court and thiS Court found Significance In the fact that Jimmy 

Porter owned one of the parcels to be subjected to the Declaration That fact, In 

and of Itself, does not transform him Into a 'Developer" for purposes of the 

11 It IS aXiomatiC of course that If the Court found the Declaration ambiguous on thiS POint the 
Homeowners were entitled to have .t construed In their favor 
12 Even the signature hne IS not as portrayed by the Court The Identlfymg term Developer" 
appears Immediately above the signature of Anthony Porter and IS singular and not plural There 
IS no Similar Identifier above Jimmy Porter S signature (R p 63) 
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covenants within the Declaration Because he was an owner of one of the 

parcels, his consent to burden that land with the restrictions represented by the 

Declaration was necessary In fact, wlthm the recitals themselves, which this 

Court finds significant, both the term Developer and the term Declarant are used 

to refer to Jimmy Porter and Anthony Porter (R p 37)13 

The non-operative parts of the Declaration relied upon by this Court and 

the circuit court to find that Jimmy Porter was a Developer" are Simply 

inSUffiCient to overcome the specific definitional prOVIsion In the operative part of 

the Declaration In which the term Developer" IS unambiguously defined as 

Anthony R Porter 

Finally, the recital upon which the lower court relied refers to • Anthony R 

Porter and Jimmy W Porter' In the conjunctive and not In the diSjunctive The 

lower court found that • Jimmy W Porter, together With the Defendant Anthony R 

Porter, was the offiCial Developer (emphaSIS supplied) (Order, R p 22) To 

give meaning to the lower court's ruling, the eVidence would have to show that 

each right and responsibility accorded to the Developer under the Declaration 

was exercised by and performed by Jimmy and Porter together, not individually 

However, there was not one shred of eVidence that Jimmy and Porter, JOintly, 

13 The lower court also noted that Jimmy executed the Declaration and was described In the 
signature area as Developer' However the deSCription of Developer' appears Immediately 
above the s~gnature of Porter and IS singular and not plural (Covenants Exhibit 20 R p 629) 
As owners of separate parcels being subjected to the Covenants, the signatures of both were 
reqUired Without regard to whether or not they JOintly or only one of them would function as the 
Developer" It IS certainly reasonable to Interpret the singular descrlptron of Developer' In the 

Signature area as referring only to Porter With Jimmy S signature as an owner to subject hiS land 
held as collateral to the Covenants 
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took any action, assumed any responsibility, or exercised any rights accorded to 

the Developer In developing the SubdivIsion 

The definitional sections of the operative provIsions of the Declaration 

provides that Developer' shall mean and refer to (a) Anthony R Porier No 

extrinsIc eVidence could be considered to vary or contradict this clear definition 

and nothing wlthm the non-operative sections of the Declaration can change that 

definition The Court erred when It found otherwise 

VI 

The Court overlooked or misconstrued the defimtlon of the "SubdiVISion" 
by findmg that It mcluded portions of the "Property" that had not yet been 
subdivided mto "Lots" 

Without performing a careful analysIs of the prOVISions of the Declaration, 

this Court merely curSOrily affirmed the CirCUit court's conclUSion that the 

property' was • already' a part of the "subdiVISion" That conclUSion not only 

begs the question presented, but relies upon extrinsIc eVidence with respect to 

the meaning of purportedly unambiguous covenants and IS wholly mconslstent 

with the specifiC provIsions of the Declaration which provide a specifiC 

mechanism for adding to the eXisting SubdiVISion 

The Critical Issue here IS not whether the undeveloped land was subject to 

the Declaration, which It was, but whether the undeveloped land that had not yet 

been subdivided Into Lots was a part of the SubdivIsion' as that term was 

defined In the Declaration The consequence of thiS analysIs IS whether owners 

of newly created lots are entitled to become Members of the Association and 

thereby entitled to use (and reqUired to pay for) the amenities, particularly the 
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waterfront amenities, that the Association owned The resolution of this Issue 

requires a careful analysIs of the Declaratlon,14 and, because the Court has 

found them to be unambiguous, the analysIs IS confined to the Declaration, Itself, 

without resort to extnnslc eVidence 

The circuit court s Order, affirmed by this Court, sum manly concluded 

(R P 19 ) 

'Wnght s POint development IS not confined to the properties within 
Phase I I find that the development consists of the four parcels [8, 
C, 0, and 1 7 acres] described In Exhibit "A" attached to the 
[Covenants] previously described herein ' 

The circuit court apparently reasoned that, If the undeveloped land was 

subject to the Declaration, described on the offiCial Plat as "Future Development", 

and depicted on the Master Plan", then no further analysIs was required to 

conclude that It was part of the SubdivIsion In support of Its conclusion, but 

without any reference to the applicable provIsions of the Declaration, or 

IdentifYing any ambiguity In It, the circuit court relied upon the testimony of Porter 

and McNeal, that 'Wnghts POint was conceived, designed and developed as a 

"walking community" whereby property owners have access to all amenities and 

designated common areas, regardless of which phase of the development their 

properties may be located' (R p 23) 

However, the Declarations are clear that only' Members of the 

Association were permitted to have access to and enjoyment of the property and 

amenities owned by the Association (R p 42) Membership In the ASSOCiation 

14 It IS aXiomatic that provIsions of restrictive covenants must be strictly construed Arcadian 
Shores Smgle Family Homeowners ASSOCiation Inc v Cromer 373 S C 292 299 644 S E 2d 
778 782 (Ct App 207) reh denied 
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IS conferred only upon an Owner" (R p 43) The Declaration defines 'Owner" 

as one with fee simple title to a Lot' (R p 39) A' Lot IS defined as one of the 

lots shown on the official Plat (R p 39) The "SubdivIsion" IS not all the property 

subject to the Declaration but only that part which had been subdivided Into 

"Lots" on the official' Plat 

It IS undisputed that, until one month before tnal, the SubdivIsion, as 

defined In the Declaration, consisted of the 44 Lots as shown on the official Plat, 

as defined In the Declaration (R p 607, R P 286, lines 8-24) However, 

pursuant to the Declaration, the Developer had the nght "to develop and submit 
I 

additional phases "to the SubdivIsion by taking certain speCified steps 

outlined In the Declaration (R p 41) 

Consistent With these provIsions of the Declaration, Porter testified that, 

untIl a month before tnal when the offiCial Plat was purportedly amended, 'the 

only owners Within the development were the owners of the forty-four lots 

depicted on thiS offiCial plat" (R p 294, lines 18-21) Porter agreed that the 

owners of the remainder of the real estate subjected to the Declaration, 

undeveloped parcels Band D, depicted on the offiCial Plat as 'Phase II and 

Future Development", were not Members of the Association (R p 291, line 16 

- 292, line 4) 

Accordingly, Porter, as 'Developer", agreed both (1) that the SubdivIsion 

was limited at any given pOInt In time to the land that had been subdiVided Into 

Lots as shown on the offiCial Plat and (2) that the only persons who were 
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Members of the Association and entitled to use the amenities of the Association 

were the Owners of the Lots depicted on the official Plat 

The only way to entitle persons, other than the owners of the 44 Lots In 

the SubdivIsion, to use of Association amenities IS for them to become Owners of 

Lots Lots are those shown on the official Plat, which could be amended by the 

Developer" The Declaration gives only the "Developer' the "right" to amend 

the official Plat and to develop and submit additional phases" (R p 41) The 

Declaration was Imposed on the land on April 24, 1998, after the 44 Lots had 

actually been created, along with the common areas and roads serving those 

Lots 

As previously set forth, the position of the Homeowners IS that when the 

Porters divested themselves of the undeveloped land, all of the Developers' 

personal 'rights granted by the Declaration, Including the right to 'develop and 

submit" additional phases to the SubdivIsion, were extinguished thus terminating 

both Porter s nghts to expand the SubdivIsion and the nght of any future owner of 

the undeveloped land to create Lots that could be added to the offiCial 'Plat" and 

to the SubdivIsion Even If that were not the case, there has been no compliance 

with the explicit provISions of the Declaration for adding Lots to the SubdivIsion 

by anyone 

The record reflects that, at the time that the restnctlve covenants were 

Imposed on the land, Porter had already created the 44 Lots and that he and 

Jimmy Porter owned other adjacent but undeveloped land 
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The specific terms of the Declaration provide that the undeveloped land 

could only be subdivided Into Lots and the Owners of those Lots brought Into the 

SubdivIsion and become Members of the Association through compliance with 

the' develop and submit" language of the Declaration ThiS land was not, as the 

lower court found, "already" within the SubdiVISion 15 

Anthony Porter agreed that the undeveloped land was not part of the 

SubdivIsion Consistent with these provIsions of the Declaration, Porter testified 

that, until a month before tnal when the offiCial Plat was purportedly amended, 

"the only owners within the development were the owners of the forty-four lots 

depicted on thiS offiCial plat" (Porter, R p 294, lines 18-21, R P 291, Ime 16 -

P 192, line 20) Porter also agreed that as of the time of trial, after he and 

Richard Ratcliff had purported to add 20 lots to the SubdiVISion, there were then 

64 lots and that the Members of the Association were the Owners of those 64 

lots (Porter R p 291, line 16 - P 295, line 20) Porter agreed that the owners 

of the remainder of the real estate subjected to the Declaration, undeveloped 

parcels Band D, depicted on the offiCial Plat as' Phase II" and "Future 

Development', were not Members of the ASSOCiation (Porter, R p 291, line 16 

- P 292, line 4) ThiS Court's findings to the contrary conflict not only With the 

Declaration, but With the testimony of the onglnal Developer 

In ~2 03 of the Declaration the Developer reserved the right to 'develop 

and submit additional phases' from "the property which Developer has acquired 

from LeWIS H Wnght et al and/or Mary P Logan " If undeveloped parcels B 

15 Development contemplates the platting of lots and Installation of the Infrastructure necessary 
to support a reSidential or commercial community not merely ownership of raw land 
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and D were already a part of the SubdivIsion, there would have been no reason 

for the inclusion of this 'develop and submit" language In ,-r2 03 of the 

Declaration 

The language used In the Declaration clearly contemplates that If phases 

In addition to the 44 Lots are to be 'submitted", they must first be "developed 

and then the inclusion documented by 

(R P 41) 

filing a copy of the plat signed by the Developer showing such 
additional phases or In the alternative filing with the Clerk of Court 
for Beaufort County, South Carolina hiS Intention to add additional 
phases to the development 

There was no eVidence that any' plat signed by the Developer", other than 

the onglnal one showing the 44 Lots, had ever been filed other than an amended 

plat concerning the undeveloped land that Signed by ItS owner, Richard RatCliff, 

who purchased the land from McNeal and who was not and has never contended 

to be the' Developer" as defined In the Declaration (R p 289, line 1_17)16 

The unambiguous provIsions of the Declaration allowed the' Developer", 

and not some third party, to develop and submit additional Lots to the 

SubdivIsion and proVided the mechanism by which It could be accomplished It 

IS undisputed that none of these steps were ever taken by the Developer 

16 Neither Porter the original Developer nor McNeal the purported successor developer, had any 
Interest In the 20 lots In Phase II that the Defendants purported to develop and submit Ratcliff was 
not the Developer or a successor developer and thus had no right under the Covenants to develop 
and submit additional lots to the development or to make the owners of such lots Members of the 
ASSOCiation Porter testified that he had no responsibility for any of the expenses of Phase II and no 
legal right to the Income or profits of Phase II (Porter R p 323 IInes17 21 Porter R p 324 lines 7 

13) 
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Having found the Declaration unambiguous, this Court IS obligated to 

enforce ItS provIsions as written The SubdivIsion consists only of Lots on the 

Plat The Plat can only be amended by the Developer In compliance with the 

provIsions of the Declaration None of that occurred In this case and this Court's 

finding to the contrary IS error 

VII 

The Court overlooked or misapprehended the fact that McNeal IS not 
legally or factually entitled to control of the Association 

As this Court finds, control of the Association IS given to the' Developer" 

until such time as the last' Lot In the SubdivIsion shall have been conveyed to a 

Person other than Developer or BUilder (emphaSIS supplied) (R p 47) 

Although the eVidence at trial dealt with Porter as the "Developer", this 

Court concluded that, Since McNeal IS the Successor Developer" and has not 

sold his lots In Phase 1 or the undeveloped property" he IS entitled to control 

This conclUSion IS wrong legally and factually 

As previously set forth, McNeal cannot be the Successor Developer under 

the Declaration and, because he IS not the Developer, he IS not entitled to control 

the Association 

Even If McNeal can be considered the 'Developer", he IS not entitled to 

control under the clear provIsions of the Declaration The Declaration bases the 

nght of control on the ownership by the Developer of "Lots", not undeveloped 

property Lot, as defined In the Declaration, IS a Lot shown on the official Plat 
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While McNeal did, In fact, receive four Lots In Phase 1 from Porter as 

compensation for his services In finding the property later developed, the record 

IS crystal clear that, at the time of tnal, McNeal no longer owned those Lots (R 

P 433, lines 16 - 25) 

Further, even If he were the Developer, McNeal IS not entitled to control of 

the Association based upon ownership of undeveloped land By so holding, this 

Court IS completely rewriting the clear and unambiguous language of the 

Declaration which bases the right of control on ownership of "Lots", not on the 

ownership of undeveloped property 

Although purportedly baSing Its ruling on McNeal's status as Successor 

Developer, thiS Court tacitly affirmed the circuit court's finding that the ownership 

of a Lot by Porter's trust and upon which hiS personal residence was bUilt was 

tantamount to the Developer's ownership of a Lot for purposes of determining 

nghts of control under the Declaration That finding IS not consistent With the 

law or the language of the Declaration 

A financial Interest In a residence IS not the same as a financial Interest In 

a real estate development A trust IS a legal entity separate and apart from the 

Porter, personally, or Porter acting In hiS capacity as Developer It IS not a 

reasonable construction of the Declaration to construe the Trust as the 

Developer 

Similarly, thiS Court failed correct the circUit court's erroneous finding that 

the Developer can continue to exert control over a development based on the 

ownership of Lots by corporations, the pnnclpals of which happen to be licensed 
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'Builders", when the Developer has no financial or business Interest In the 

bUSiness of either of the BUilders' Grantmg such continued control over the 

ASSOCiation after the time that the Developer has conveyed to third parties all of 

hiS Interest In the land Violates established principles of law that preclude such 

continued control after the pOint In time that the Developer has conveyed hiS 

Interest In the development This Court's ruling allowing such control IS error 

VIII 

The Court overlooked or misapprehended the rules of contract 
construction and the language of the Declaration when It relied on extrinSIC 
eVidence to determine that the Developer had the nght to control the 
Committee after the Developer had conveyed to third parties hiS Interest In 

the development 

In ItS OpIniOn, this Court affirms the CirCUit court's holding that the 

Developer continues to control the architectural review Committee, not on the 

baSIS of the language of the Declaration, as read as a whole, but upon the 

testimony of Porter With respect to what the phrase ''fully developed" meant As 

previously set forth, It IS Improper to rely upon extrinSIC eVidence when 

Interpreting unambiguous covenants Since neither thiS Court nor the CirCUit 

court conSidered the Declaration ambiguous, thiS Court must limit ItS analYSIS to 

the Declaration, Itself 

The first phrase of 1[1 01 states Wright's POint Architectural Committee 

shall mean and refer to Anthony R Porter, and Jimmy W Porter or such other 

IndiViduals until aI/Improvements constructed thereon and sold to permanent 

reSidents' ThiS phrase does not define the time dUring which the Developer has 

control It defines the time dunng which the Committee eXists The second 
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sentence of that section defines when the Developer's control of the Committee 

terminates which IS when "all of the Lots In the SubdivIsion have been fully 

developed (R P 38) 

The Declaration IS clear that the Developer's control ends when the Lots 

are fully developed However, the Declaration further provides that 

'the Developer may, In ItS sole discretion, relinqUish control over 
the Wrrght's POint Architectural Committee at any time prior to 
completion and sale of all Lots In the SubdivIsion " 

(R P 38) 

Reading these sentences together, It IS clear that the duty to relinqUish 

control IS when the Developer has completed and sold all of the Lots In the 

SubdivIsion In fmdlng otherwise, thiS Court confused the time that the 

Committee eXists with the time that the Developer must relinquish control of the 

Committee In dOing so, thiS Court erred both In ItS interpretation of the 

Declaration and m falling to honor the legal principle which terminates a 

Developer s right of control when the Developer no longer has a financial Interest 

In the development 

Further, In Interpreting thiS section of the Declaration, the CirCUit court and 

thiS Court Improperly relied upon the testimony of Porter that ''fully developed" 

meant when "aI/Improvements wlthm the entire development were complete to 

hiS satisfaction 17 Applymg that definition IS not consistent with the Declaration, 

common sense, or the law 

17 Even Porter testtfied that the process of development Includes the acquIsition of property 
Improving the property with roads and amenities subdividing It and then seiling lots or bUilding 
structures on the lots and seiling them (R p 268 line 7 - 269 line 12) 
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In reliance only upon the first phrase of ~ 1 01, the CirCUit court and this 

Court have concluded that the Developer maintained control of the Committee 

untIl a permanent reSIdent" purchased every Lot and Improvements were bUIlt 

on each such Lot This Interpretation IS wholly unreasonable and unworkable 

The reSidence of a person IS a factual question, typically determined on the basIs 

of Intent and IS evaluated on a case by case basIs See Widdicombe v Tucker-

Cales, 366 S C 75,89,620 S E 2d 333, 341, (Ct App 2005), reh demed, cert 

granted, reversed on other grounds 

Neither this Court, nor the CirCUit court, explained Its view of what would 

constitute a 'permanent reSident", whether that should be evaluated by the 

intentions of the purchaser of a Lot, or the reality of how long the purchaser 

actually reSIded In the SubdiVIsion However, no matter which means of 

evaluating the "permanence" of a' reSident" was used, It would be Impossible, as 

a practical matter, to ever objectively demonstrate that the Lots were owned by 

'permanent reSidents" 

Similarly, If' Improvements" are construed as those the owner of a Lot 

would make, rather than those made by the Developer In connection With 

marketing the project, whether those Improvements are completed could never 

be objectively determined and, If the construction of Improvements" IS as applied 

by this Court, there would be absolutely no need for a • successor' Committee 

since there would be no necessity for any architectural review since al/ 

Petition for Rehearing Suggestion for Rehearing en 
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Improvements were completed 18 By stopping Its analysIs after consideration of 

only the first phrase of 1[1 01, the lower court Imposed a wholly unreasonable 

construction on the language of the Declaration as a whole 

The eVidence was clear at trial that the Infrastructure and amenities 

related to the 44 Lots had long been completed and the 44 Lots had all been 

transferred from Developer to Owners Other provIsions of the Declarations 

terminate the Developer's rights when he no longer has a financial Interest In the 

SubdivIsion As noted previously, the common law mandates such a termination 

The Homeowners construction of the Declaration IS consistent with 

authority which holds that a Developer's right to architectural control IS personal 

to the Developer and ceases when he conveys his Interest In the subdivIsion 

Smith v First Savmgs of LOUIsiana, FAS, 575 So 2d 1033 (Ala, 1991) [after 

developer has no pecuniary Interest In subdivIsion, covenant provIsion grantmg 

him sole control of ARB for twenty five years invalid] 

Readmg the Declaration as a whole, and constrUing them reasonably and 

In accordance with law, this Court should have reversed the circuit court and 

found that 1[1 01 allows the Developer to remain In control of the Committee 

only so long as the Developer has a financial stake In the SubdivISion and not, as 

this Court s OpInion holds, potentially In perpetUity 

18 It IS certainly conceivable that one of the 44 Lots could remain unbUilt upon for many years 
long after the Developer had moved on to different projects and with only the residents of the 
SubdivIsion haVing any Interest In what was bUilt In the neighborhood 

Petition for Reheanng Suggestion for Reheanng en 
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IX 

This Court's ruling that SC Code §33-7-400 does not authorize the recovery 
of attorney fees IS contrary to both the OffiCial Comment to that statute and 
applicable precedent 

Despite ItS assumption that the Homeowners' claims were derivative, thiS 

Court completely Ignores the clear nght under SC Code § 33-7-400 and the 

OffiCial Comment thereto for a plaintiff In a derivative action to recover attorney 

fees The OffiCial Comment to § 33-7-400 provides "The right of successful 

plaintiffs In derivative SUitS to thiS recovery [attorney fees] IS so universally 

recognized, both by statute and on the theory of a recovery of a fund or benefit 

for the corporation, that speCific reference was thought to be unnecessary" 

South Carolina case law reflects the propriety of awarding attorney fees to 

the successful plaintiff In a derivative action In Hlstonc Charleston Holdmgs, 

LLC v Mallon 365 SC 524, 617 SE 2d 388 (Ct App 2005) reheanng demed, 

thiS Court affirmed the award of attorney fees against one of the members of an 

LLC In a derivative action In which the other LLC member had obtained 

dissolution of the LLC, an accounting, and injunctive and declaratory rehef 

AuthOrity from other Junsdlctlons allows for such recovery In LeVanger v 

Highland Estates Properties Owners Ass'n, Inc (80 P 3d 569 (Ut App 2003), a 

case factually similar to thiS one, members of a home owners aSSOCiation sued 

the board members for Improperly amending the association's covenants 

conditions and restrictions Attorney fees were awarded for successfully 

obtaining a substantial non-pecuniary nght' - the enforcement of the prOVISions 

of the covenants - for the aSSOCiation See, Neese v Richer, 428 N E 2d 36 

Petition for Rehearing Suggestion for Rehearing en 
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(Ct App I nd 1981) [listing decIsions awarding attorney fees In derivative actions 

In which non-pecuniary benefits were realized as the result of the litigation for the 

corporation] 

In rehearing thiS case on the merits of the Homeowners claims, the 

Homeowners respectfully urge that thiS Court also reconsider ItS determination 

that, under these facts and the claims presented, there IS no nght to recover 

attorney fees pursuant to S C Code § 33-7-400 The failure to find In favor of the 

Homeowners, to find that they properly represented the ASSOCiation, and to 

award them their fees and expenses IS error 

x 

The Court overlooked or misapprehended the fact that no separate entity 
called the Wnght's POint Property Owner's ASSOCiation was created 

In ItS Opinion, thiS Court erroneously finds that "a separate entity called 

the Wright s POInt Property Owner's ASSOCiation" was formed by the 

Homeowners There IS absolutely no eVidence In the record that any separate 

legal entity, other than that created by the Developer under the Declarations, was 

created or eXisted 

In fact the record IS clear that the Homeowners and other property owners 

organized themselves pursuant to the direction of McNeal that the owners begin 

assuming responsibility for the ASSOCiation (R p 174, line 16 - P 175, line 6) 

CONCLUSION 

Despite the finding of thiS Court that the Declaration was unambiguous, 

thiS Court approved the reliance of the circUit court on clearly extrinSIC eVidence 

In deciding the Issues presented to It The CircUit court and thiS Court further 
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failed to address or consider the Homeowners argument that, after the 

Developer conveyed his Interest In the property to which the Declaration 

applied, the personal rights reserved to the Developer In the Declaration were 

extinguished and could no longer be exercised Finally, thiS Court overlooked or 

misapprehended the Homeowners argument that McNeal could not be a 

Successor Developer because he did not succeed to the Developer s ante rest In 

the' Property as reqUired by the Declaration but only received an assignment of 

the Developer's purported rights 

For all of the reasons set forth herein, the Appellants/Respondents 

respectfully request that thiS Court grant a rehearing and reconsideration of the 

Issues presented In thiS case, that a rehearing en banc be granted, and that thiS 

Court reverse the findings of the CirCUit court as to the Issues presented by the 

Appellants/Respondents 

Robert L Cullen, Andrew A COrriveau, and 
Andrea Hucks, Appellants/Respondents 

~Jr 
Pamela K Black 
North & Black, PC 
916 Bay Street, SUite 100 
Beaufort, SC 29902 
(843) 379-0800 (tel) 
(843) 379-0900 (fax) 
Attorneys for Appellants/Respondents 
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AFFIRMED 

John E North and Pamela K Black, both of 
Beaufort, for Appellants-Respondents 

Joel D BaIley, of Beaufort, for Respondents­
Appellants 

LOCKEMY, J. In thIS cross-appeal, the Appellants-Respondents (the 
Homeowners) argue the CIrCUIt court erred m (1) consIdermg extrmsIc 
eVIdence m mterpretmg the DeclaratIOns for Wnght's Pomt, (2) construmg 
the term "Developer", (3) findmg undeveloped land was a part of WrIght's 
Pomt, (4) findmg B McNeal PartnershIp, L P was a "successor developer", 
(5) findmg the Developers were entItled to contmue to control the 
ASSOCIatIOn, (6) findmg the Developers were entItled to contmue to control 
the CommIttee, and (7) faIlIng to find the Homeowners were entItled to 
pursue the claIms of the ASSOCIatIon denvatIvely and seek attorney's fees 
The Respondents-Appellants (the Developers) argue the CIrCUIt court erred m 
findmg they were not entItled to attorney's fees We affirm 

F ACTS/PROCEDURAL BACKGROUND 

Robert L Cullen, Andrew A CorrIveau, and Andrea Hucks (the 
Homeowners) are property owners m Phase I of Wnght's Pomt PlantatIOn, a 
planned waterfront commumty m Beaufort County I J Bennett McNeal, B 
McNeal PartnershIp, L P , and Anthony R Porter (the Developers) are real 
estate developers mvolved WIth the development of Wnght's Pomt 

I The Homeowners are part of an ongmal group of seven property owners In 

Wnght's Pomt who InItIated thIS htIgatIOn agamst the Developers Cullen, 
Cornveau, and Hucks are the only Homeowners who have appealed the 
CIrCUIt court's order 
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In 1997, Anthony Porter acquIred a 1 7 acre tract, a 19 74 acre tract 
(Parcel B), and a 1045 acre tract (Parcel C) of land m Beaufort County from 
Mary P Logan, LewIs H WrIght, and John D WrIght Anthony Porter's 
father, JImmy Porter, acqUIred an 841 acre tract (Parcel D) from LeWIS 
WrIght and John WrIght Pursuant to a recorded plat entItled "WrIght's Pomt 
Phase I," portIOns of the 1 7 acre tract and Parcels B, C, and D were 
subdIvIded mto 44 lots, roads, and communIty spaces A majorIty of the land 
wlthm Parcels Band D was labeled "Future Development" and not 
subdIvIded mto lots 

In June 1998, the DeclaratIOns of Covenants, CondItIons, RestrIctIons, 
and Easements (the DeclaratIOns) for WrIght's Pomt, WhICh subjected all four 
parcels owned by Anthony Porter and JImmy Porter to the DeclaratIOns, were 
recorded Pursuant to the DeclaratIons, the WrIght's Pomt Homeowner's 
AssocIatIOn (the ASSOCIatIOn) was mcorporated to admInIster WrIght's Pomt 
and enforce the DeclaratIOns Porter and hIS father conveyed the open 
spaces, ponds, streets, and certam other areas m WrIght's Pomt to the 
ASSOCIatIOn Also, pursuant to the DeclaratIons, all constructIon and 
Improvements made wIthm WrIght's Pomt were subject to reVIew and 
approval by the WrIght's Pomt ArchItectural CommIttee (the CommIttee), 
WhIch conSIsted of Anthony Porter, JImmy Porter, and subsequently mcluded 
theIr appomtees, mcludmg McNeal In AprIl 1999, Anthony Porter conveyed 
undeveloped Parcel B and four lots m Phase I of WrIght's Pomt to McNeal, 
d/b/a McNeal Land Company 2 In July 2002, JImmy Porter conveyed 
undeveloped Parcel D to B McNeal PartnershIp, L P 

In May 2003, Homeowner Cullen convened a meetmg of a group of 
property owners m Phase I and formed a separate entIty called the WrIght's 
Pomt Property Owners ASSOCIatIon Accordmg to the mInutes of the 
meetmg, those present wanted "a total revampmg of the [CommIttee]" so as 
to permIt the use of hardI-plank sIdmg They also expressed theIr concern 
over the use of amenItIes m Phase I by new property owners m subsequent 
phases The newly-formed aSSOCIatIOn elected Cullen as preSIdent and 
McNeal was elected as a board member, although he was not present at the 
meetIng In an October 2003 letter to property owners m WrIght's Pomt, 

2 McNeal sold hIS four lots In Phase I of WrIght's Pomt prIor to thIS lItIgatIOn 
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Cullen explaIned that McNeal Informed hIm Phase I was only part of the total 
Wnght's Pomt development, and plans to develop the remammg propertIes 
were movmg forward Cullen also explamed that McNeal mformed hIm 
Wnght's Pomt was a "walkmg commumty" and owners In new phases should 
have access to the Wnght's Pomt common areas and docks In November 
2003, Cullen presented McNeal wIth a document whIch purported to 
"represent a consensus of the eXIstmg homeowners and resIdents" The 
document asserted that Phase I should be a "separate and mdependent area" 
from the remammg phases of WrIght's Pomt, and resIdents m any addItIOnal 
phases should not have access to the common areas and docks 

In December 2003, Anthony Porter sent a letter to Cullen obJectmg to 
the eXIstence of the WrIght's Pomt Property Owner's ASSOCIatIOn and 
assertmg that he was the Developer of WrIght's Pomt, and thus, he was 
entItled to appomt and remove the ASSOCIatIOn's board members and officers 
In January 2004, the Homeowners, together WIth other property owners, held 
an annual meetIng of the WrIght's Pomt Property Owners ASSOCIatIOn 
Anthony Porter attended the meetmg WIth hIS attorney and presented the 
Homeowners WIth a memorandum WhICh stated (1) he was the Developer of 
WrIght's Pomt and stIll owned lots there, so he retamed "the sole authOrIty 
under the [DeclaratIOns] to appomt and remove the dIrectors of the 
[ASSOCIatIOn]", (2) the meetmg bemg held was "not an officIal meetmg" and 
several property owners, mcludmg hImself, had not been gIven notIce of the 
meetmg, and (3) any meetmgs convened by the Homeowners had been done 
WIthout hIS knowledge and were "not legal" In March 2004, at a 
supplemental annual meetmg of the WrIght's Pomt Property Owner's 
ASSOCIatIOn, the property owners m attendance ratIfied the filmg of thIS 
declaratory Judgment actIOn 

The Homeowners filed SUIt agamst the Developers m March 2004 In 
theIr first cause of actIOn for a declaratory Judgment, the Homeowners asked 
the CIfCUlt court to find (1) Anthony Porter's rIght to control the appomtment 
of dIrectors and officers of the ASSOCIatIOn had termmated, and thIS rIght 
belonged to the owners of the lots wIthm WrIght's Pomt, (2) the Homeowners 
were vahdly-elected dIrectors of the ASSOCIatIon, (3) McNeal dId not have 
the rIght to act as the Developer or the Developer's representatIve m 
connectIOn WIth the busmess and affaIrs of the ASSOCIatIOn, (4) McNeal and 

( 
I 
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B McNeal PartnershIp, L P dId not have the nght to annex real estate owned 
by eIther of them to Wnght's Pomt, or to permIt owners of any part of that 
real estate access to or use of the common areas and amenItIes owned by the 
AssocIatIon and located wIthm Wnght's Pomt, (5) only those owners of lots 
depIcted on the plat of the development and recorded m Plat Book 64 at page 
150 (Phase I) had the nght to access or use the common areas of Wnght's 
Pomt owned by the AssocIatIon, and (6) Anthony Porter and McNeal dId not 
have the nght to Include addItIonal real estate wIthIn the scope of the 
DeclaratIOns 

In theIr thIrd cause of actIOn, the Homeowners sought both a temporary 
and permanent mJunctIon "restrammg and enjOInIng [the Developers] from 
assertIng or attemptmg to assert control over the bus mess or affaIrs of the 
AssocIatIOn," and "restrammg and enjOInIng [the Developers] from 
grantmg to any owner of real estate outsIde of Wnght's Pomt SubdIVIsIon any 
purported nght to access or use of the common areas of the AssocIatIOn ,,3 

In theIr Answer and CounterclaIm, the Developers asserted 
counterclaIms for damages under multIple causes of actIOn, mcludmg CIvIl 
conspIracy, breach of contract, breach of ImplIed covenant of good faIth and 
faIr dealIng, converSIOn, tOrtIOUS mterference WIth contractual relatIOnshIps, 
and defamatIOn The Developers also sought declaratory and mJunctlve relIef 
prohIbltmg the Homeowners from (l) takmg any actIOn reserved to the 
Developer under the DeclaratIOns, (2) takmg any actIOn m the name of the 
Wnght's Pomt ArchItectural CommIttee, and (3) takmg any actIOn m the 
name of the ASSOCIatIOn, or any other entIty purportmg to be legally entItled 
to act on behalf of the members of such aSSOCIatIon The Developers also 
asked the CIrCUIt court to reqUIre the Homeowners to "account for and return 
all mOnIes collected from WrIght's Pomt property owners" 

On February 27, 2007, McNeal, the owner of all the land other than the 
44 lots depIcted on the offiCIal plat, conveyed a portIOn of the property he 
acqUIred from Anthony Porter and a portIOn of the land he acqUIred from 
JImmy Porter to RIchard RatclIff Homes, Inc On February 28, 2007, 

3 The Homeowners WIthdrew theIr second cause of actIOn for an accountmg 
prIor to trIal 
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Anthony Porter executed a document entItled "Supplemental DeclaratIOn to 
DeclaratIOn of Covenants, CondItIOns, and RestnctIOns for Wnght's Pomt 
Covenants" (Supplemental DeclaratIOn), wherem he acknowledged that 
JImmy Porter was a Developer although hIS name was not set forth m ~ 1 12 
of the DeclaratIOns In June 2007, Anthony Porter and JImmy Porter 
aSSIgned theIr nghts as Developer of WrIght's Pomt to B McNeal 
PartnershIp, L P 

After a March 2007 non-Jury tnal, the CIrcuIt court Issued an order m 
October 2007 deny 109 all of the declaratory and mJunctIve relIef sought by 
the Homeowners The CIrcUIt court found Anthony Porter had not 
relInqUIshed hIS nght as Developer to appomt and remove officers and 
dIrectors of the ASSocIatIOn or members of the CommIttee The CIrcUIt court 
also determmed Wnght's POInt was not confined to the propertIes m Phase I, 
and the remammg land wIthm the development could be developed as part of 
subsequent phases Furthermore, the CIrcUIt court determmed the amemtIes 
and common areas wIthm Phase I were not restrIcted for use solely by owners 
10 Phase I, but were for the use and enjoyment of all current and future 
property owners wIthm Wnght's Pomt The CIrCUIt court also found JImmy 
Porter was an officIal developer of WrIght's Pomt and B McNeal 
PartnershIp, L P was an assIgnee and successor developer of WrIght's Pomt 

The CIrCUIt court demed the Developers' counterclaIms for damages and 
granted the Developers' request for mJunctIve relIef wIth respect to the abIlIty 
of the Developer to control the ASsocIatIOn, and the nght of all property 
owners to use and access the amemtIes and common areas of Wnght's Pomt 
The CIrCUIt court also granted the Developers' request for specIfic 
performance, reqUIrmg the Homeowners to perform theIr contractual 
oblIgatIOns under the DeclaratIOns, partIcularly wIth respect to recogmzmg 
and adherIng to the fIghts of the Developer to control the AssocIatIOn and 
complete the development The CIrCUIt court denIed both the Homeowners' 
and Developers' requests for attorney's fees ThIS appeal followed 

STANDARD OF REVIEW 

The Homeowners asserted causes of actIOn for declaratory Judgment 
and mJunctIve relIef "ActIOns for mJunctIve relIef are eqUItable m nature" 

(~-------, 
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WIedemann v Town of HIlton Head Island, 344 S C 233, 236, 542 S E 2d 
752, 753 (Ct App 2001) "In eqUItable actIOns, the appellate court may 
reVIew the record and make findmgs of fact In accordance WIth Its own VIew 
of a preponderance of the eVIdence" kL A SUIt for declaratory Judgment IS 
neIther legal nor equItable, but IS determIned by the nature of the underlYIng 
Issue Burton V York County SherIffs Dept, 358 S C 339, 345-46, 594 
S E 2d 888, 891-92 (Ct App 2004) "To determIne whether an actIOn IS 
legal or eqUItable, thIS [c ]ourt must look to the actIOn's maIn purpose as 
reflected by the nature of the pleadmgs, eVIdence, and character of the rehef 
sought" FesmIre V DIgh, 385 S C 296, 303, 683 S E 2d 803, 807 (Ct App 
2009) Here, the Homeowners' pnmary purpose In brIngIng thIS actIOn was 
to enJoIn the Developers from controlhng the ASSOCIatIOn and allowmg 
WrIght's Pomt property owners outSIde of Phase I to access the common 
areas of the subdIVIsIOn Therefore, we find thIS SUIt IS an actIOn m eqUIty 
and thIS court may reVIew the CIrCUIt court's factual findIngs m accordance 
WIth ItS own VIew of the preponderance of the eVIdence See Cedar Cove 
Homeowners Ass'n, Inc V DI PIetro, 368 S C 254, 264, 628 S E 2d 284, 288 
(Ct App 2006) (holdmg "an actIOn to enforce restrIctIve covenants by 
InjUnctIOn IS In eqUIty") 

LAW/ANALYSIS 

I Homeowners' Appeal 

A ExtrinSIc EVidence 

The Homeowners argue the CIrCUIt court Improperly relted upon 
extrmsic eVIdence In Interpretmg the DeclaratIOns WIthout findmg they were 
ambIguous We dIsagree 

"The maIn gUIde In contract mterpretatIon IS to ascertaIn and gIve legal 
effect to the IntentIOns of the partIes as expressed In the language of the 
[contract] " GIlbert V MIller, 356 S C 25, 30, 586 S E 2d 861, 864 (Ct App 
2003) "If a contract's language IS clear and capable of legal constructIon, 
thIS [c ]ourt's functIon IS to Interpret ItS lawful meanmg and the mtent of the 
partIes as found In the agreement" ld at 30-31, 586 S E 2d at 864 "A clear 
and explICIt contract must be construed accordmg to the terms the partIes 

( 
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have used, wIth the terms to be taken and understood m theIr pi am, ordInary, 
and popular sense" ML at 31, 586 S E 2d at 864 Under the parol eVIdence 
rule, extnnsIC eVIdence IS madmIssIble to vary or contradIct the terms of a 
contract Penton V J F Cleckley & Co, 326 S C 275, 280, 486 S E 2d 742, 
745 (1997) "However, where a contract IS ambIguous, parol eVIdence IS 
admIssIble to ascertaIn the true meanmg and mtent of the partIes" Id 

WhIle the Homeowners argue the CIrCUIt court erred In relymg upon 
extnnsIc eVIdence, the Developers contend the CIrCUIt court determIned the 
DeclaratIOns were unambIguous, and relted upon the DeclaratIOns' express 
language and clear meanmg m makmg ItS findmgs The Developers note the 
CIrCUIt court referenced cases m Its order where the language of the contracts 
was clear and unambIguous Furthermore, the Developers argue the CIrCUIt 
court's reVIew of the eVIdence was done eIther to determme the resultIng 
effect upon the nghts or dutIes of the partIes after It had Interpreted the 
applIcable prOVISIOns of the DeclaratIOns, or by way of support or 
confirmatIOn of Its mterpretatIOn 

We find the CIrCUIt court properly mterpreted the DeclaratIOns m 
accordance WIth the rules of constructIOn A reVIew of the CIrCUIt court's 
order reveals the court relted upon the express language of the DeclaratIOns 
and treated the speCIfic covenants at Issue as unambIguous WhIle the CIrCUIt 
court relted upon eVIdence presented at trIal In Its order, the eVIdence relted 
upon was used to determme the rIghts of both partIes pursuant to the 
DeclaratIOns The CIrCUIt court dId not use extrInSIC eVIdence to ascertam the 
IntentIOn of the partIes 

B DefinItIOn of "Developer" 

The Homeowners argue the CIrCUIt court erred m findmg JImmy Porter 
was a Developer of Wnght's POInt They contend the term "Developer" 
should be lImIted to the defimtIOn contaIned In § 1 12 of the DeclaratIOns 
We dIsagree 

The Homeowners contend the CIrCUIt court erred m conSIderIng 
Anthony Porter's testImony that the omISSIon of JImmy's name from § 1 12 
was a clencal error, and m considenng the Supplemental DeclaratIOn whIch 
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states that Jimmy Porter was a Developer although his name was not set forth 
m § I 12 "In construmg a contract, the pnmary objectIve IS to ascertam and 
give effect to the mtentIOn of the parties" EccleSiastes Prod Mlmstnes v 
Outparcel Assocs , LLC, 374 S C 483, 497, 649 S E 2d 494, 501 (Ct App 
2007) "Contracts should be lIberally construed so as to gIve them effect and 
carry out the mtentIOn of the partIes" Id "The partIes' mtentIOn must, m the 
first Instance, be denved from the language of the contract" Id "To 
dIscover the IntentIOn of a contract, the court must first look to ItS language -
If the language IS perfectly plaIn and capable of legal constructIOn, It alone 
determInes the document's force and effect" Ml at 498, 649 S E 2d at 50 I 
"The partIes' mtentIOn must be gathered from the contents of the entIre 
agreement and not from any partIcular clause thereof" I4.. at 498, 649 S E 2d 
at 502 

The CircuIt court determmed the omISSIon of JImmy Porter's name from 
§ 1 12 was a clencal error The ClrcUlt court noted that whIle Jimmy Porter's 
name was not mcluded m the defimtIOn of the term "Developer" m § 1 12, an 
exammatton of the DeclaratIOns m theIr entIrety supported Its determmatton 
that JImmy Porter was an offiCIal Developer of Wnght's Pomt The ClrcUlt 
court noted JImmy Porter's name was mcluded as "Developer" m the 
language on the first page of the DeclaratIOns, on the sIgnature page, and m S 
I 01 Furthermore, the CircUlt court noted the DeclaratIOns state that a 
"[d]eveloper IS the owner of certaIn real property descnbed m ExhibIt A " 
ExhIbIt A of the DeclaratIOns contams a descnptton of all four parcels of 
land, mcludlng Parcel D whIch was owned by JImmy Porter The CircUlt 
court also noted the deed conveymg the common areas m Phase I to the 
ASSOCIatIOn hsts Anthony Porter and JImmy Porter as grantors 

We find the DeclaratIOns, read m their entIrety, support a findmg that 
JImmy Porter was a Developer of Wnght's Pomt The first sentence of the 
DeclaratIOns states "ThiS DeclaratIOn made thIS 24th day of Apnl, 1998, by 
Anthony R Porter and JImmy W Porter (heremafter referred to as 
'Developer')" Furthermore, the first "[w]hereas" clause on page one of the 
DeclaratIons states that the "Developer" IS the owner of certam real property 

descnbed In ExhIbIt A" ExhIbIt A Includes Parcel D owned by JImmy 
Porter Moreover, Anthony Porter and JImmy Porter SIgned the DeclaratIOns 
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under the "Developer" headmg Accordmgly, we find the CIrcUIt court dId 
not err m determmmg that JImmy Porter was a Developer of WrIght's Pomt 

C Undeveloped Land 

The Homeowners argue the CIrcUIt court erred m findmg WrIght's Pomt 
mcluded the areas IdentIfied as "Phase II" and "Future Development" on the 
recorded plat The Homeowners contend WrIght's Pomt IS lImIted to the 44 
lots, amemtles, and common areas shown on the plat, and does not mclude 
the addItIOnal areas shown as "Phase II" and "Future Development" We 
dIsagree 

The CIrcUIt court held WrIght's Pomt was not confined to the propertIes 
m Phase I The CIrcUIt court found the recorded plat of WrIght's Pomt 
mcluded a Phase II and an area desIgnated for Future Development The 
CIrcuIt court noted the marketmg materIals used to sell propertIes m WrIght's 
Pomt clearly stated the development would mclude multIple phases 
Furthermore, the CIrcUIt court determmed WrIght's Pomt consIsted of the four 
parcels descnbed In "ExhIbIt A" attached to the DeclaratIOns 

The Homeowners argue phases subsequent to Phase I must be 
developed and submItted by the Developer pursuant to § 2 03 of the 
DeclaratIOns § 2 03 states 

SubdIVIsIOn Plat Developer reserves the rIght to 
modIfy, amend, reVIse and add to the Plat, at any tIme 
and from tIme to tIme, settmg forth such mformatIOn 
as Developer may deem necessary WIth regard to the 
SubdIVIsIOn, mcludmg, WIthout lImItatIOn, the 
locatIOns and dImenSIons of the Lots, the prIvate 
roads, utIlIty systems, dramage systems, utIlIty 
easements, dramage easements, access easements and 
bUIldmg and set-back lIne restrIctIOns 
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Developer reserves unto hImself, hIS heIrs and 
assIgns, the rIght to develop and submIt addItIonal 
phases to thIS DeclaratIOn of Covenants, CondItIons, 
RestrIctIons and Easements, WrIght's Pomt 
Homeowner's ASSOCIatIOn, Inc and related 
documents Such addItIOnal phases shall be hmIted 
to the property whIch Developer has acqUIred from 
LeWIS H WrIght, et al and/or Mary P Logan, or any 
propertIes contIguous thereto Such addItIonal phases 
WIll be subject to all of the Covenants, CondItIOns, 
RestrIctIons and Easements and the By-Laws upon 
Developer, hIS heIrs and aSSIgns, filIng a copy of the 
plat sIgned by the Developer showmg such addItIOnal 
phases or m the alternatIve filmg WIth the Clerk of 
Court for Beaufort County, South Carohna hIS 
mtentIOn to add addItIonal phases to the 
development 

The Homeowners argue land m "Phase II" and "Future Development" must 
be developed and submItted as addItIOnal phases and are not "already" a part 
of WrIght's Pomt, as determIned by the CIrCUIt court The Homeowners also 
contend that when the Developer sold the undeveloped land to McNeal, hIS 
personal rIght to develop and submIt addItIonal phases was extmgUIshed 

WhIle the Homeowners contend WrIght's Pomt conSIsts only of Phase 
I, we find an examInatIOn of the DeclaratIOns m theIr entIrety reveals 
WrIght's Pomt mcludes the undeveloped land labeled "Phase II" and "Future 
Development" on the recorded plat The DeclaratIOns define WrIght's Pomt 
as the property deSCrIbed m ExhIbIt A, whIch mcludes Phase II and Future 
Development The DeclaratIOns also refer to a "Commumty-WIde Standard" 
and define that term as the standard "generally preVaIlIng throughout the 
Property" "Property" IS defined m § 1 19 as all of the land deSCrIbed m 
ExhIbIt A Furthermore, all of the property m ExhIbIt A was obtamed by the 
Developers from LeWIS H WrIght, et al and Mary P Logan as reqUIred by § 
2 03 To the extent the Homeowners argue the development of addItIonal 
phases would constItute an ImpermISSIble annexatIOn of land mto WrIght's 
Pomt, we note § 2 03 prOVIdes for addItIonal phases of development of 
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eXIstmg property already subject to the DeclaratIOns and not an annexatIon of 
property not descnbed m ExhIbIt A Furthermore, although the undeveloped 
property was sold to McNeal, the DeclaratIOns provIde that all of the property 
m ExhIbIt A "shall be held, transferred, sold, mortgaged, conveyed, leased, 
occupIed and used subject to the covenants" Accordmgly, we find the CIrcuIt 
court dId not err m determmmg that Wnght's Pomt IS not confined to the 
propertIes wIthm Phase I 

D McNeal as "Successor Developer" 

The Homeowners argue the CIrcUIt court erred m approvmg the 
assIgnment of development nghts to McNeal PartnershIp, L P We dIsagree 

§ 1 12 of the DeclaratIOns provIdes for a successor-m-title or successor­
m-mterest to the Developer ofWnght's Pomt § 1 12 states 

"Developer" shall mean and refer to (a) Anthony R 
Porter, or (11) [SIC] any successor-m-titie or any 
successor m mterest to Anthony R Porter, to all of 
the Property then subject to thIS DeclaratIOn and 
provIded m the mstrument of conveyance to any such 
successor-m-tItle or mterest IS expressIvely 
desIgnated as "Developer" hereunder by the grantor 
of such conveyance, WhICh grantor shall be the 
"Developer" hereunder at the tIme of such 
conveyance 

In June 2007, Anthony Porter and JImmy Porter assIgned theIr 
development nghts m Wnght's Pomt to McNeal PartnershIp, L P The 
Homeowners requested the CIrcUIt court "reopen the tnal" and "mclude m ItS 
rulIng a declaratIOn as to the nght of McNeal to act as the Developer" In 
ItS order, the CIrcUIt court held the assIgnment of Developer nghts to McNeal 
was "done properly" and "was executed m accordance wIth the applIcable 
language of the covenants" The CIrCUIt court noted the conveyance met the 
reqUIrements of § 1 12 by expressly IdentIfymg Anthony Porter and JImmy 
Porter "collectIvely as 'Developer III 
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FIrst, the Homeowners argue the Developers' rIghts were extmgUIshed 
and could not be conveyed They contend Anthony Porter and JImmy Porter 
conveyed theIr mterests m the undeveloped land more than five years before 
the assIgnment m June 2007 Second, the Homeowners argue (1) It was a 
legal ImpossIbIlIty for McNeal to succeed to all of the property subject to the 
DeclaratIons, (2) none of the deeds whIch conveyed Parcels Band D 
contamed any desIgnatIOn that the grantee was deemed the successor 
developer, and (3) McNeal dId not take tItle to all of the property from the 
Developer ThIrd, the Homeowners argue the CIrcUIt court erred when It 
determmed McNeal was a successor developer when the AssIgnment of 
Developer's RIghts stated McNeal was not lIable for the Developers' actIons 
whIch occurred prIor to the assIgnment 

The Developers note that accordmg to § 1 12, a successor developer 
becomes Developer "to all of the Property then subject to thIS DeclaratIOn" 
The Homeowners argue Parcel C was subdIvIded and the lots sold thus 
makmg It ImpossIble for McNeal to succeed as Developer of "all the 
property" The Developers contend § 1 12 does not state that lots are no 
longer subject to the DeclaratIOns once they have been conveyed to 
subsequent owners The Developers also contend § 1 12 provIdes that a 
successor developer may eIther be a successor-m-tItle or a successor-m­
mterest They note that whIle a successor-m-tItle would derIve authOrIty 
through a deed, a successor-m-mterest may derIve authOrIty through another 
mstrument of conveyance Here, McNeal dId not become a successor 
developer through a deed, but rather through the ASSIgnment of Developer's 
RIghts The Developers also note McNeal was specIfically IdentIfied as the 
successor developer by the grantor 

We find a preponderance of the eVIdence demonstrates that McNeal IS 

a successor developer The ASSIgnment of Developer's RIghts was properly 
executed and specIfically IdentIfied McNeal as the successor developer As a 
successor-In-Interest and not a successor-m-title, there was no reqUIrement 
that the deeds to Parcels Band D deSIgnate McNeal as a successor developer 
Furthermore, § 12 04 prOVIdes that the prOVISIons of the DeclaratIOns "shall 
run WIth and bInd tItle to the Property" and are bmdmg upon "all Owners 
and theIr respectIve heIrs successors and assIgns" Thus, the DeclaratIOns 
do not mdIcate that lots are no longer subject to the DeclaratIOns once they 
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have been conveyed to subsequent owners AddItIonally, the Homeowners 
have faIled to prove that a successor developer cannot assume the nghts of 
Developer and also dIsclaIm lIabIlIty for actIons of the Developer prIor to the 
aSSIgnment of nghts Accordmgly, we affirm the CIrcUIt court's findmg that 
McNeal IS a successor developer of Wnght's Pomt 

E Control of the ASSOCiation 

The Homeowners argue the CIrcUIt court erred m findmg the Developer 
was entItled to contmue to appomt and remove officers and dIrectors of the 
ASSOCIatIOn We dIsagree 

§ 7 01 of the DeclaratIOns states, m part 

Developer shall have the nght to appomt and remove 
all members of the Board and any officer or officers 
of the ASSOCIatIOn untIl such tIme as the first of the 
followmg events shall occur (1) the date as of whIch 
the last Lot m the SubdIvISIOn sha1l have been 
conveyed to a Person other than Developer or 
Budder, or (II) the surrender by Developer of the 
authOrIty to appomt and remove dIrectors and officers 
of the ASSOCIatIOn by an express amendment to thIS 
DeclaratIOn executed and recorded by Developer 

The CIrcUIt court determmed the language of § § 7 01 and 12 01 was 
"clear and unambIguous" and that neIther of the condItIOns set forth m § 7 01 
and reIterated m § 12 01 had occurred The CIrcUIt court found neIther 
Anthony Porter nor JImmy Porter had surrendered theIr authOrIty to control 
the ASSOCIatIOn In addItIOn, the CIrcUIt court found Anthony Porter's transfer 
of tItle to hIS lots m WrIght's Pomt to hImself as Trustee of a Persona] 
ReSIdence Trust dId not dIvest hIm of hIS property for purposes of control 
under § 7 01 The CIrcUIt court noted Anthony Porter testIfied the transfer of 
tItle m hIS lots was for tax purposes only, and that he contmued to pay hIS 
ASSOCIatIOn dues Furthermore, the CIrCUIt court determmed the last lot m 
WrIght's Pomt had not been conveyed to a person other than "BUIlder" The 
CIrCUIt court noted the DeclaratIOns define "BUIlder" as "any Person or legal 
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entIty engaged pnncIpally III the busmess of constructIOn of structures to 
whom the Developer sells or has sold one or more Lots" The CIrCUIt court 
also noted that RatclIff and Lloyd Denny, both lIcensed general contractors, 
testIfied as to theIr ownershIp of lots m Phase I 

FIrst, the Homeowners argue Anthony Porter's conveyance of hIS lots 
m Phase I to hIS Personal ReSIdence Trust constItuted a conveyance "to a 
Person other than Developer" under § 7 01 They argue Porter's Trust IS a 
dIfferent legal entIty from "Developer" AccordIng to § 1 17 of the 
DeclaratIOns, "'Person shall mean and refer to a natural person, corporatIOn, 
partnershIp, assocIatIOn, trust or other legal entIty or any combmatIOn 
thereof" Second, the Homeowners contend none of the owners of lots m 
Phase I meet the defimtIOn of a "BuIlder" under the DeclaratIOns They argue 
RatclIff and Denny are not "BuIlders" SImply because they hold contractor's 
lIcenses m theIr own names, as reqUIred by law ThIrd, the Homeowners 
argue Porter was no longer entItled to control the ASSOCIatIOn because he no 
longer had a finanCIal mterest m WrIght's Pomt 

Based upon our findmg that McNeal IS a successor developer of 
Wnght's Pomt, we affirm the CIrCUIt court's findmg that the Developer was 
entItled to contmue to appomt and remove officers and dIrectors of the 
ASSOCIatIOn Pursuant to § 7 01, the Developer has the nght to control the 
ASSOCIatIOn "untIl the date as of WhICh the last Lot m the SubdIVISIon shall 
have been conveyed to a Person other than Developer or BuIlder," or he 
surrenders the authonty by express amendment to the DeclaratIOns Here, 
lots m Phase I are stIll owned by bUIlders, and McNeal has not surrendered 
hIS nght to control the ASSOCIatIOn Accordmgly, we affirm the CIrCUIt court's 
findIng that the Developer was entItled to contInue to appomt and remove 
officers and dIrectors of the ASSOCIatIon 

F Control of the Committee 

The Homeowners argue the CIrCUIt court erred m findmg the Developer 
had the nght to contmue to control the CommIttee after Phase I was 
developed We dIsagree 

§ 1 01 of the DeclaratIOns states, m part 
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"WrIght's Pomt ArchItectural CommIttee" shall mean 
and refer to Anthony R Porter and JImmy W Porter 
or such other mdIVIdual( s) as Developer may appomt, 
or such entIty to whIch the WrIght's Pomt 
ArchItectural CommIttee may aSSIgn Its dutIes, untIl 
all Improvements constructed thereon and sold to 
permanent reSIdents At such tIme as all of the Lots 
10 the SubdIVIsIOn have been fully developed, the 
Developer shall notIfy the Board and all Owners of 
Lots 10 the SubdIVIsIon to that effect, at whIch tIme 
the Developer's nghts and oblIgatIOns as the Wnght's 
Pomt ArchItectural CommIttee shall forthWIth 
termInate NotIce to the Board and all the owners by 
Developer under thIS provIsIOn shall be 10 wntmg 

The ClrcUlt court found that because there were not Improvements on 
all of the lots In Phase I, and because not all of the lots were owned by 
permanent reSIdents, the Developer was entItled to remam In control of the 
CommIttee The CIrCUIt court also found the Developer had not gIven notIce 
to the Board and Owners as reqUIred by § 1 01 

The Homeowners argue It IS ImpossIble to determIne whether all of the 
lots were owned by permanent reSIdents, or whether all Improvements had 
been constructed They contend the Developer was no longer entItled to 
control the CommIttee because he sold all of the lots and had no financIal 
Interest 10 the development of the undeveloped land The Developers 
maIntaIn the eVIdence produced at tnal demonstrates that not all of the Jots 
were owned by permanent reSIdents, and that not all of the lots had 
Improvements 

We find a preponderance of the eVIdence demonstrates there were lots 
10 Phase I not owned by permanent reSIdents, and vacant lots In Phase I WIth 
no Improvements Homeowner Caldwell testIfied there were vacant lots In 
Phase I and lots that had not been sold to permanent reSIdents RIchard 
RatclIff and Homeowner Hucks both testIfied they owned lots 10 Phase I that 
had not been Improved Moreover, § 1 10 prOVIdes that the Developer retaInS 
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control over the CommIttee untIl all of the lots are fully developed and the 
Developer notIfies the Board and all Owners to that effect Anthony Porter 
testIfied lots m WrIght's Pomt would not be fully developed untIl all 
Improvements wIthIn the entIre development were complete to hIS 
satIsfactIOn He also testIfied that "fully developed" does not mean "the 
completIOn and sale of all lots" Furthermore, there was no eVIdence 
produced at trIal showmg Anthony Porter ever notIfied the Board or the 
Owners that all of the lots had been fully developed as reqUIred by § I 01 
Accordmgly, we affirm the CIrCUIt court's findmg that the Developer had not 
relInqUIshed the rIght to control the CommIttee 

G DerIvatIve Claims and Attorney's Fees 

The Homeowners contend the CIrCUIt court erred m faIlmg to find theIr 
claIms were derIVatIve and that they were entItled to attorney's fees We 
dIsagree 

A party cannot recover attorney's fees unless authorIzed by contract or 
statute Jackson v Speed, 326 S C 289, 307, 486 S E 2d 750, 759 (1997), 
see also Hegler v Gulf Ins Co, 270 S C 548, 549, 243 S E 2d 443, 444 
(1978) ("As a general rule, attorney's fees are not recoverable unless 
authorIzed by contract or statute ") The Homeowners argue they are entItled 
to attorney's fees pursuant to sectIOn 33-7-400 of the South CarolIna Code 
(2006), whIch prOVIdes that "[ d]erIvatIve SUItS may be mamtamed on behalf 
of South CarolIna corporatIOns m federal and state court m accordance wIth 
the applIcable rules of cIvIl procedure" The Homeowners contend that whIle 
the statute does not speCIfically authorIze attorney's fees, the statute's OffiCIal 
Comment prOVIdes for recovery The OffiCIal Comment to sectIOn 33-7-400 
of the South Carolma Code states m part "[t]he rIght of successful plamtIffs 
m derIvatIve sUlts to thIS recovery IS so unIversally recogmzed, both by 
statute and on the theory of a recovery of a fund or benefit for the 
corporatIOn, that specIfic reference was thought to be unnecessary" 
Assummg wIthout decIdmg that thIS SUIt IS a derIvatIve actIon, the 
Homeowners are not entItled to attorney's fees under sectIOn 33-7-400 ThIS 
sectIOn does not specIfically authoflze the recovery of attorney's fees, and the 
OffiCIal Comment IS speCIfically hmIted to "successful plamttffs" 
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AccordIngly, we affirm the CIrcUlt court's denIal of the Homeowner's request 
for attorney's fees 

II Developers' Appeal 

The Developers argue the CIrcUlt court erred In denYIng theIr request 
for attorney's fees ThIS Issue IS not preserved for our reVIew 

The Developers contend the language of § 11 01 of the DeclaratIOns 
provIdes a contractual baSIS that mandates an award of attorney's fees to the 
Developers and the ASSOCIatIOn § 11 01 states, In part 

Each Owner shall comply strIctly WIth the 
covenants, condItIOns and restrIctIOns set forth In thIS 
DeclaratIon FaIlure to comply WIth any of the 
same shall be grounds for InstItutIng an actIOn 
for damages and/or for InjunctIve rehef, such actIons 
to be maIntaInable by Developer, the Board on behalf 
of the ASSOCIatIOn, or In a proper case, by an 
aggrIeved Owner Should Developer or the 
ASSOCIatIOn employ legal counsel to enforce any of 
the foregOIng, all costs Incurred In such enforcement, 
IncludIng court costs and reasonable attorneys' fees, 
shall be paId by the VIOlatIng Owner 

The Developers argue the Homeowners' attempts to gaIn control of the 
ASSOCIatIOn, dIctate and lImIt the use of common amenItIes, and prevent 
future phases of development, as well as theIr movement of ASSOCIatIOn 
funds to an unauthOrIzed account, constItute non-complIance WIth the 
DeclaratIOns The Developers also argue they are entItled to attorney's fees 
pursuant to the UnIform Declaratory Judgments Act SectIOn 15-53-100 of 
the South CarolIna Code (2005) prOVIdes that "[I]n any proceedIng under thIS 
chapter the court may make such award of costs as may seem eqUItable and 
Just" 

In order for an Issue to be preserved for appellate reVIew It must have 
been raIsed to and ruled upon by the trIal court Staubes v CIty of Folly 
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Beach, 339 S C 406, 412, 529 S E 2d 543, 546 (2000) A party must 
"present hIS Issues and arguments to the lower court and obtam a rulIng 
before an appellate court WIll reVIew those Issues and arguments" I'On, 
L L C V Town of Mt Pleasant, 338 S C 406, 422, 526 S E 2d 716, 724 
(2000) Here, the Developers faIled to present theIr arguments on appeal to 
the CIrcUlt court In theIr Answer and CounterclaIm, the Developers asserted 
they were entItled to recover attorney's fees due to the frIvolous nature of the 
Homeowners' claIms However, the Developers dId not assert they were 
entItled to attorney's fees pursuant to § 11 01 of the DeclaratIOns or sectIOn 
15-53-100 of the South Carolma Code Therefore, because the CIrcUlt court 
dId not rule on these arguments and the Developers faIled to file a Rule 59( e) 
motIon requestmg a rulIng from the CIrcUlt court, these arguments are not 
preserved for our reVIew 

CONCLUSION 

For the foregomg reasons, the order of the CIrCUIt court IS 

AFFIRMED 

SHORT and WILLIAMS, JJ , concur 
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