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(Whereupon, on April 8, 2009 the following
proceedings were held:)

MARK. A. BROWN, after being duly sworn, testified
as follows:

MRS. SUMMERS: This is 2009-GS-144, the State versus
Mark A. Brown, Jr. He is charged with murder. Your
Honor, he is pleading guilty to that offense. He is
waiving presentment to the grand jury and we are
recommending a 40-year cap.

THE COURT: Mr. Gibbons, you represent Mark A. BroWn,
Jr., indictment 2009-GS-05-144, an indictment for murder.
It has not yet been presented to the grand jury. First of
all, have you advised him of his right to haVe the matter
sent to the grand jury before we proceed here today?

MR. GIBBONS: I have, Your Honor.

THE COURT: And does he wish to waive presentation of
the indictment? _

MR. GIBBONS: Yes, sir, Your Honor. I went over the
procedure that that entails and explained it all to him
and he wishes to waive that and go forward here today and
I believe he signed the sentence sheet as such; |

THE COURT: Mr. Brown, you stand before me. ‘You have
been indicted for the crime of murder. The indictment
charges you with that crime. Typically, the indictment

goes to the grand jury to pass upon it before it comes



into this courtroom. The grand jury consists of 18

members and the state presents evidencé fofvthe grand
jurors to determine whether or not fo what we call
true-bill it to send it to this court for d1spos1t1on

You have the right to waive that presentat1on of the grand

jury and come. straight on in here and have your case

disposed. of

Your lTawyer says you wish to waive or give up that

right to have the indictment sent to the grand jury. You

Vhave signed the sentence sheet 1nd1cat1ng that you wish to

wa1ve or.give up the right to have the. 1nd1ctment

[|Presented to the grand jury.  Is that correct7

'THE DEFENDANT: Yes' sir.

THE COURT: Mr.'Brown do you have any questions that
you'd like to ask me concerning the functions of the grand
jury and or your right to have it presented -- have the
indictment Presented to the grand jury?

THE,DEFENDANT: No, sir.

THE COURT: A1l right, sir. I find your decision to
waive presentation of the indictment to the Bamberg County
Grand Jury to be freely, vo1untar11y, and with the advice
of counsel.

Mr. Gibbons, have you advised him of the charges
conta1ned in the indictment which is murder?

MR. GIBBONS: Yes, sir.



THE COURT: And have you advised him that under our
statutory Taws that murder carries a minimum of 30 years
and a maximum of 1ife ‘imprisonment?

MR. GIBBONS: That's correct, Your Honor.

THE COURT: Have you advised him that under our
current statutory scheme that you do it day er day, that
there is no credit for good time, and whateveé it is it
is.

MR. GIBBONS: That's correct, Your Honor. I told him
that that's what the Taw is right now.

THE COURT: So, if he gets'30 years, he does 30 years
day for day. If he gets 40 years, he does 40 day for day.
Whatever he gets, he does day for day.

MR. GIBBONS: Yes, sir, I explained that to him.

THE COURT: It is also classified as a most serious
offense. So, if he gets out and bhecomes involved in
breaking the law with crimes classified as serious and

most serious and he gets a combination of two strikes and

|fmost serious or a combination of serious and most serious

three strikes helwou1d be subjecting himself to life in
prison without the possibility of parole; is that right?
MR. GIBBONS: We've discussed that. -
THE COURT: Have you discussed with him his right to
trial by jury -- explained to him his right to trial by

jury?
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MR. GIBBONS: Yes, sir. We went thorougn1y through s

that. He does not wish to have a jury.

THE COURT. And it is my understanding that the
recommendation by the state is that there be a 40-year cap
on the sentence?

MR. GIBBONS: Yes, sir. And we have been over that

as well. He does understand that there is a 30-year

minimum and the cap is for 40 -- so, anywherefin between
those two.

THE COURT: That's simply a recommendation?

MR. GIBBONS That's correct.

THE COURT And has hevadvisediyou after;you have
1nformed him of all of_nis rights as to howbhe wishes to
plead? | |

MR. GIBBONS: He has, Your Honor. He wishes to enter
a p1ea'of guilty to this charge.

THE COURT: Mr. Gibbons, as his lawyer and after
haying reviewed all the evidence and the facts in the case
are you in agreement with his decision?

MR. GIBBONS: I am, Your Honor. I've gotten a hold
of his school reconds, his mental health records; full
SLED report. 1I've been through it with him. There is
nothing in any of the information I have that indicates
there is any problem with him being before the court and

completely able to make this decision. He understands the
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witnesses that wil] testify against him and we've been
through all that, and I'n comfortable that he Knows what
he is doing and this is what he wants to do in this case.

THE -COURT: Mr. Brown, good afternoon. You're 19
years old; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: How far did you go 1in schoo1?

THE DEFENDANT: To the ninth grade.

THE COURT: Eleventh grade?

MR. GIBBONS: Ninth,

THE COURT: Ninth grade. Before this happened were
you employed anywhere? '

THE DEFENDANT : No, sir.

THE COURT: Where did you 1live?

THE DEFENDANT: 1In Denmark with my sister.

THE COURT: You understand what you're charged with?

THE DEFENDANT: Yes, sir.

THE COURT: You're charged with the offense of
murder. Under our laws murder carries a penalty of a
mihimum of 30 years up to the balance of your natural 1ife
in jail and that you do that time day for day. There ijs
no good-time credits. There is no parole. So, vyou do it
all. Do you understand the charges?

~ THE DEFENDANT: Yes, sir.
THE COURT: I;E., murder. Do you understand the
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possible punishment which is anywhere from;BOﬂyeers to

11fe?

THE DEFENDANT: Yes, sir.

THE COURT: There is a recommendation that I would
cap it at 40. I could listen to everything. I can go
along with the recommendation or may-not, but it's not
b1nd1ng on me. Do you understand that?

THE DEFENDANT Yee, sir.

THE COURT. Do you understand that it's classified as

what we call most serious and that would be a strike

aga1nst you and 1n the event that you get out of

’ 1ncarcerat1on and become involved in criminal activity

that's classified as most serious and you .get two of those

you would be subjecting yourself to 1ife in prison without

the possibility of parole or if you got involved with
crimes classified as serious and you have two serious and
a most serious you wou]d still be subjecting yourself to
life in prison without the possibility of parole?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Brown, understanding the charges;
i.e., murder, the possible punishment, the recommendation
the state has made, and the classification of most serious
and the fact that you nave to do your'time day for day,
how do you wish to plead, not guilty or guilty? |

THE DEFENDANT: Guilty.
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THE COURT: Mr. Brown, when you enter a plea of
guilty you give up certain of your constitutional rights.
One is your constitutional right to remain silent. You
will have to admit your guilt to me. Do you understand
that?

THE DEFENDANT: Yes, sir.

THE COURT: The other is your right to a trial by
jury. If you had asked or demanded a trial, of course,
the state would give you one at which time we would draw a
jury of 12 people. The state would call witnesses. You
would have the right to confront and cross examine those
witnesses through your lTawyer. You have the right to
present your own case, your own defense. You can call
witnesses on your behalf. You could introduce relevant
exhibits on your behalf and you could testify in your own
defense. If you chose to exercise your constitutional
right to remain silent, then I would tell the jury that
they could not hold your failure to testify against you in
any manner whatsoever, and, in fact, I would instruct them
that they couldn't even consider the fact that you had not
testified when they deliberated your guilt or innocence.
You would be presumed to be innocent throughouf the entire
trial and the State of South Carb]ina would have the
burden of proving your guilt beyond a reasonable doubt to

a jury of 12 people, and in order for that jury to convict
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1.. [lyou all 12 people would: have to'unanimous1yﬁaé}éeffhat”ybu?‘
2 |lwere, in fact, guilty, and even if you were féund guilty

3 you would still have the right to an appeal. |

4. ' Mr. Brown, do you understand your . rights to trial by
5 jury?

6 THE DEFENDANT: Yes, sir.

7 THE COURT: Understanding your rights toatr1a1.by

8 jury, do you still wish to plead guilty or doﬁyou want me
9‘ to schedule this case for a trial?

10 THE DEFENDANT: Plead guilty.

1. THE COURT: Other than the recomhendation made by the

12 |lstate, has anybody promised you anything, held out-any

-,13 _|Ihope of reward, or threatened you in any manner in order
14 to make you p1eéd,gu11ty?
15 | THE DEFENDANT: No, sir.
16 THE COURT: Anybody promised you anything to make you
17 plead guilty?

18 THE DEFENDANT: No, sir.
19 - THE COURT: You're represented by Mr. Grant Gibbons

20 of the Public Defender's office. Are you totally and

21 completely satisfied with his legal representation?
22 THE DEFENDANT: Yes, sir.
- 23 THE COURT: 1In your opinion, Mr. Brown, has

24 Mr. Gibbons had enough time to spend with you, your

25 family, enough time to research thellaw, enough time to
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here today?
THE DEFENDANT : Yes,. sir.
THE COURT: Mr. Brown, is there anything else you

THE DEFENDANT No, sir.

THE COURT: I ask you once again, sir, are you
totally and completely ang fully satisfied with his legail
representation?

THE DEFENDANT Yes, sir.

THE COURT: Are you today under the influence of any
alcoholic beverages, drugs, or prescription medication?
THE DEFENDANT : No, sir.

THE COURT: Mr. Brown, are you today  aware of any

mental, nervous, or emotiona) conditions which would keep

THE DEFENDANT: No. siy.

THE COURT: Have you understood all of my questions?
THE DEFENDANT: ves, sir.

THE COURT: Have you understood the conversations
with your lawyer? M

THE DEFENDANT : Yes, sir.

THE COURT: Mr; Brown, are you entering thig plea of

guilty of your own free wilj and accord?
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THE DEFENDANT:V Yes, sjr. L e
"~ *THE COURT: Mr..Brown,vafd you“here in Baﬁberg County

on or about August 20, 2008 shoot one A1fred Myers and he
died as a result of that shot? In other.words,.that you
did murder A]fred Myers?

THE DEFENDANT: Yes, sir.

THE COURT: PWeédih§:§u11ty_pe§ause you are%guiTty?

THE DEFENDANT: Yes, sir. | |

THE COURT: P]eadﬁng guilty bgcause you broke the
1aw?

THE DEFENDANT: Yes, sir.

THE COURT: P]eéding guilty becguse ydu k11Téd Alfred

| Myers?”

THE DEFENDANT: Yes, sir. |

THE COURT: A1l right. I find your decision to entér
this plea of guilty to be freely, vo]Qntar11y, and
intelligently made. You've had the representation of a
very competent lawyer Mr. Grant Gibbons whom you say

you’ré satisfied with and I'11 accept your plea. If you

‘.dﬁsagree with my sentence today or these proceedings you

have 10 days from today's date to fiie a notice of_inteht
to appeal. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Madam Solicitor.

MRS. SUMMERS: Thank you, Your Honor. May it please
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the court. This happened on August 28 of 2008. Your
Honor, the victim was Alfred Edward Myers. He was an
88-year-old man who ran a candy store in Denmark. A child
went in the candy store to buy some candy from Mr. Myers
and noticed him lying on the floor in there and went and
contacted an adult who called 9-1-1. It was discovered at
the hospital that Mr. Myers had a gunshot wound to the
back and he actually ekpired very shortly thereafter. He
underwent cardiac arrest while he was en route to the
hospital and he passed away shortly thereafter.

South Carolina Law Enforcement Division investigated
the .case and they began speaking with-several witnesses
who had seen some individuals walking past thié candy
store. One person that they spoke to was Tiffany Brown
who is the sister of the Defendant and she stated that he
had seen her brother and his friend JJ who ended up being
Jason Wilson that day and that she had seen them in that

area. They talked with Mr. Wilson. He said that he and

Mr. Brown had gone by the‘store, but had heard something

but didn't know anything and gave them no information in
that regard.

On August 28 -- pardon me, August 29 they spoke to
Mr. Brown who told them that they walked past the store
but they heard a gunshot. They ran, didn't have any more

information about that. That same day Mr. Brown agreed to
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‘take a polygraph’ at SLED headquarters: and he:féiled that

polygraph. * After being advised of the resu]ts:of;the

polygraph he told agents that he had, in fact, been the
one who-'shot Mr. Myers -- that he and Mr. Wilson went into
the store with the intention to rob ‘Mr. Myers; that they

had .known that Mr. Myers kept a gun in ‘their with him and

Jtwhen they had their guns drawn and ‘saw what they thought
Hlwas Mr. :Myers going for his gun that -- excuse me, that

Mr. Brown stated that he had gotten scared and he pulled

out his gun and he shot Mr. Myers -- said that he had

tried to .shoot him in the arm but that had shot him in the

{Iback-and he died as a result of. that gunshotJWoundvvery
{|shortly thereafter. -'The medical examiner's»Fonrt

indicates that the cause of his death was a renal artery

perforation due to that single penetrating gunshot wound
to his back. |

Your Honor, as I stated the case was investigated by
the South Carolina Law Enforcement Division. Mr. Brown --
the weapon has never been recovered. There's been some
attempts to recover that weapon. They're concerned that
it'11 get into the wrong hands, of course, and they have
attempted to question Mr.. Brown about that and I believe

with Mr. Gibbons' permission asked him again today about

the gun and they're not able to locate that at this time.

Your Honor, it is -- He has no prior record. It's an
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incredibly tragic situation for the Myers family. His
widow did not want to be present today ‘but knows of this
plea, knows of the state's recommendation. Here is an
88-year-old man running a candy store.

THE COURT: Where was the candy store in Denmark?

MRS. SUMMERS: It was --

MR. GIBBONS: 1It's right there off Voorhees, little
clapboard house.

MRS. SUMMERS: So, he is working and Mr. Brown and
Mr. Wilson come in to rob him and he is killed. It is
incredibly tragic. Kelvin Myers, his son -- I believe he
wants to address the court at the appropriate time.

THE COURT: Okay. I'11 hear from him. Not now.

MRS. SUMMERS: Your Honor, that's the state's case.
Certainly, may I just add I think based on the facts of
the case and that Mr. Brown did after much interrogation
and after several false statements but he did admit to the
crime, the state's position is that a 40-year sentence
would be appropriate.

THE COURT: And you've discussed that with the
victim's family?

MRS. SUMMERS: I have, Your Honor, and I have also
discussed that with law enforcement.

THE COURT: But that's just a»cap? That's not --

MRS. SUMMERS: Yes, sir.

15
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" THE COURT: M. Gibbons?

MR. GIBBONS: Your Honor, as :Mrs. Carol said this is
a tragic situation. Mark, as he told you, went through
the ninth grade in school, didn't finish. I got his
records and he did have some learning prob1ems'ear11er on
and had some classes for that, but nothing to the extent
that would keep him from getting a job or knowing. what to

do with his 1ife. His father died when he was'younger and

{lthat seemed to really kind of push him over the edge. He

didn't have any criminal convictions.

‘He had moved out of Denmark with his mom and her

I fiance, I-think, to the Salley .area. and had.beén working
in a 1ittle store there. When he lost that job he wanted

Nto come back to Denmark and move in with his aunt. His

mom tells-me that she didn't really know that her sister
wasn't keeping as tight a rein on him as she did when he
was at home. ‘He got in the streét and started running
with some old .friends doing things that he hadn't ought to
do.

I met him in the ja11 a few months -- Well, I guess
about a month after all of this happened and he the first
time I met him told me the same story he told the officers
and he is telling me today -- that he got in there and
they had heard that Mr. Myers had a gun and there was a

gun in one of the drawers in the store and they thought he
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was going for it and he got scared and he shot him. He
tells me that he put the gun back in his waistband and ran
through the woods to get back to the little housing
project back there and when he got to the othef side of
the woods it was gone. It must have fallen down his pants
leg and out his pants, but he doesn’'t know where that is
now. The best he can figure out it's in the woods. It is
pretty thick woods. I have told the SLED agents that here
this afternoon. They felt a 1little better. They thought
that sounded more plausible and at least it's not in
somebody's yard where a kid can find it. They think it's
probably what did. happen.

" Mark has been forthright abouf this whole thing.
He's been straightforward with me and told me from day one
which is unusual exactly what he said happened. He is
willing to cooperate in any way he can. His
co-defendant's case has not gone to trial. He 1is
repfesented by Jerry Screen but he does admit that he was
the shooter. If he is required to help out on that case,
he is ready, willing, and able to do that.

I met with his mom and her fiaﬁce and this morning I
met his grandmother. They éeemed to be really delightful
péop1e. They're heartbroken about what's happened to Mark
in this situation. You just can't turn the clock back

once something like this has happened and he knows he is
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going to spend a good chunk of his 1ife behind bars, but I,

have encouraged him to get involved and get sOﬁe education

and maybe talk to the ybuth.wh11e he is in there about how

crazy. it is to mess with guns and be 1n,phevstreet and he
can be some good for people in there durﬁng thﬁs time of
his 1ife. |

- - He was 18 years Q1d‘wHen,this happeneq,_qn the street
in Denmark, you khow, no high schqo],educatioﬁ} It is
just a tragic situation all the way around, Your Honor.

He is very sorry to the Myers family and he told me that

he wished it hadn't never happened. He wish he could take

it back. He has driven by that exit. ‘Ibgyﬂ§én0t an
option. .We would. ask the court tqﬂdepart dowﬁ?ffqm the
40-year sentence. We do appreciate the stéte?a11ow1ng him‘
a cép 1ike that in a case like this. ‘It's about as
serious as it gets. He is a young man and has had some

tough breaks in his 1ife and we would ask the court to

show some mercy on him. I know his mother would 1ike to

speak and his grandmother as well. Her name is Willie

Dale Brown.

MS. WILLIE DALE BROWN: My name is Willie Dale Brown.

I am Mark's mother. I am a single mother. His father

passed when he was 1like 10 years old. He got'k111ed‘1n a
tragic car.accident. He got burned up. "We never healed

from that because we never could see anything. The only
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thing we had was a chain that was left around his neck.
Him and his father had some little argument that night and
they never had a chance to straighten it out. He died
before he did so mark carried that guilt. He thinks his
Daddy hated him when he passed away.

So from then on he used to tell me, Mom, I just want
to 1live to be 16. And me and his sister, my mother -- we
try to encourage him to try to go on, although, you know,

he had problems learning. We tried all we can do to try

to help him out, but he just got with the wrong crowd. 1

never really had too much problems with him other than he
started cutting school and hanging with the wrong people
bebause people would pick at him because he could not read
and he could not write as good.

So, that's when all my littie stuff really started
with him, but through it all he is a good person. He
tries all he could to he1p me out in any way that he
could, but the only thing I ask is that, you know, the
court be a little lenient on him and give him another
chance‘at society because I know that he do have a good
heart and he can make something of his life. |

I have something I wanted to:say to the Myers family.
I thought about y'all ever since the day this happened and
and I wrote this and I wanted to read it to you. It said’

to the family of Mr. Albert Myers. If I could turn back
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the hand of time or take back Whatbmy §onldjd,;1 would.

I'm sorry that my family -- my son tore your family apart
that day. I regret my son Mark Brown went to Mr. Alfred
Myers' store that day. I know that you are hurting and I

understand that -you would. I would 1ike for you to know

lthat. I'm hurting and my heart is filled with tears for

you. Please forgive my son for the wrong that he has done
for ‘I know-forgiveness is not an easy task when there 1is
so much harm that has been done. Mr. Alfred, I know that

if you're looking down on us today as we sit and stand

W around I wanted to say to you I'm sorry my son took your

1ife away . .

THE COURT: Thank you,.ma'am;_ N

MS. VERNELL BRANCH: Well, I'm Vernell Bfanch and I
helped raise Mark Brown and ever since he was a child I
helped brought those kids up because the father didn't did
the right things sometime about those kids and I took care
of those kids. I took groceries to them and I put clothes
on their back and I always teach them when you get in bad
company I said you know more than other people, but other
people will drive you to do the wrong thing, I said, but
you walk out that crowd. I always teach my children that
and I teach my grandchildren that.

I raised myself six head of children. My husband

walk off and leave me, but to this day I raised my siXx
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kids and none of them had a crimina] record or been in
jail or nothing since they've been up. A1l of them are
married, out the housé, not a criminal record, and they
still don t have none and that's the way way 1 teach my
grandch11dren. I always teach them that, but some reason
he got out there and he quit coming around my house
pecause it feels like 1'm o]d-fashioned. You know, how
the children call you, but I was taught the o1d-fashioned
way, and 1 was telling them this fast 1ife is no good.

Come in. Love your family. It ain't going to hurt you to

stay out a fast life. I said do the right thing.

1 love my children and 1 love my grandchi]dren, but
regard]ess~of how much you love them and teach them some
of them just won't listen. I'm so sorry that happened.
This is the first time this happened in my family and my
family and I -- it just tore me apart. 1t seemed like 1
ain't myself no more. 1 have a problem being nervous when
I get things 1ike this, but 1 hope 1 can overcome this and
1 keep open praying to God and 1 plead that God is going
to bring me out of this because a whole lot 1've been
through with, but God is bringing me out of it, and I'm
saying to the Myers family I'm soO sorry, but 1 tried to
teach Junior but he just got with the wrong crowd and I
thank y'all for listening.

THE COURT: Thank you, ma'am.
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THE COURT: Mark Brown, Jr., anything you want to
say? . ' |

THE DEFENDANT: No, sir.

THE COURT: Give us your name, pTease.

MR. KELVIN MYERS: Kelvin Myers, sir. .

THE COURT: Mr. Myers, how are you this afternooh?

MR._KELVIN MYERS: I am okay, sir.

THE COU§T; So}fy to'meét you under thesé
circumsténces. | |

MR, KELVIN MYERS: Yes, sir.

THE‘COURT: I'11 be glad to hear from you.

MR. KELVIN MYERS: Well, I could, you know, stand
here and probably éay a 1of'of things énd, ybu'know,‘W1th
hatred and all that, but I was reared from a different |
mold. One of the things I would just like to ask
Mr. Brown, you know, why did he even feel that he had to
do that?> You know, my father was an 88-year-old man,
didn't bother a soul. The store wasﬁ't really abouf
making money, but that was his way of connecting with the
community and it was just.a place that peoplie could come
for many reasons if it was no more than kids getting out
of the rain when it was raining, and, you know, I just try
to ask myself, you know, why would they do what they did?

I mean, I hear what mom and grandma and the lawyer

has to say, but, you.know, from the first day I saw him
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't11.now he doesn't seem to have any remorse from what he
did, you know, but like I said, I don't have any hatred in
my heart for him or'his family and, basically, what I
would Tlike to ask for people like hiself and others in
here let's try to prevent the the kind of things that
happen with a young man like this and certainly prevent
the things that happened to my father. Thank you.

THE COURT: Thank you.

Once égain, Mr. Brown, anything you want to say?

THE DEFENDANT: No, sir.

THE COURT: Well, you know,‘Mr. Myers' son comes in
and asks Why. At 10 o'clock this morning we had a |
25-year-old young lady who pulled out a shotgun and
blasted somebody in the belly and killed him --
27-year-old man -- and all his family wanted to know was
why. She never told us why and YOu have never told us
why. It is amazing.

I know one thing. I know one why. We would not be
here if you had followed your grandmother's advice. She:
may be old-fashioned, but her old-fashioned values are
pretty darn solid and this fast 1ife that you live and a
lot of these young kids are 1iving today they.end up in
jail for most of the balance of their lives.

So, for the prevention, Mr. Myers, I wish more people

would listen to the old-fashioned advice they get from
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i,

Al their .grandmama. . Unfortunate1y th1s young man?those not

the. follow his grandmother S adv1ce or his mother s advice
and chose to run with the fast crowd and as a result he is
going to-jail for almost the rest of his 1ife and your dad
is gone and nothing good at all coming out of it. He

won't even te11 you he's sorry. That amazes me. His

Nimother said she was sorry and apo1og1zed for him, but not

him. That young lady this morn1ng -- 25 years o1d -- she
didn't apologize either. It is tru1y amaz1ng

Mr. Mark A. Brown the sentence of the court in
indictment 2009- GS-05-144 an indictment for murder is that
you.. be- committed to the State Department of Corrections
for a.period of 40 years. Good luck to you

(End'of transcript of record.)
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CERTIFICATE OF REPORTER

State of South Carolina

N Nt Na”

County of Aiken

I, Lisa H. Davenport, Official Court Reporter for the
Second Judicial Circuit of thé State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of‘the‘proceedings had and
evidence introduced in the trial of the Capt{oned case,
ré]ative to appeal, in the Court of General Sessions for

Bamberg County, South Carolina, on the 8th day of April,

2009.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

May 24, 2010

/<;4ZQ1443L14;%Z{}614pd)d7v

L1sa H. Davenport, Courﬁ]Reporter
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' STATE OF SOUTH CAI{@H’IN&R |2 AH 953 h
County of _I3C2. b (;’f"S} .
CL(_\, RSTE 0 ;)'Jl\'1
BAMBFTG, SC
Maris A Brown TR

Full hame and prison number (i any) of Applicant,

APPLICATION FOR
State  _of South CGrol/ina POST-CONVICTION RELIEF

Name of Respondent.

In the Court of Common Pleas

INSTRUCTIONS — READ CAREFULLY

In order.for this application to receive consideration by the Court, it shall be in writing (legibly handwritten or
typewritten)? signed by the applicant and verified (notarized), and it shall set forth in concise form the answers to each
applicable question. If nécessary, applicant may furnish his answer to a particular question on the reverse side of the
page or on an additional page. Applicant shall make it clear to which question any such continued answer refers.

“Since éi/@é'r'y' appl‘i'cétion must be sworn to under oath, any false statement of a material factffihereinmay serve as -
.. the basis Vofr.prrc_)_'svcvcu;iqp'ﬂnd..__C0nviction_ for perjury. Applicants should, therefore, exercisé care to assure that all" .
answers are true and correct. :

If the appiication is taken in forma pauperis, it shall include an affidavit (attached at the back of the form) setting

forth information which establishes that applicant will be unable to paythe fees and costs of the proceedfngs. When
the applicatipn is completed, the original shall be mailed to the Clerk of Court for the County'in which applicant was

convicted. , ‘ _
I. Place of detention J_J= /= Corpectional LSttt an gr;lo Ui SACK /,Y
l/,'g)i, Way 2,5k Q2 Y,'uQ) South Capaiine 29015
2. Name and location of Court which imposed sentence /3 am hery Coun it Y CoURT
OF GLENERAL SESSiaons 2 959 muin HiGhlcy 29507
3. The indictment number or numbers (if known) upon which and the offense or offenses for which sentence was
imposed:
o - I Vo :
@ _£00¢ =GS- 9k — /l/%'/
(b)
(c)
4. The date upon which sentence was imposed and the terms of the sentence:

(a) J—'\pn,'l /Sf 200(/}
(b) —

(c)
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5. Check whether a finding of guilty was made

(a) after aplea of guilty /Ve g

(b) after a plea of not guilty

(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?

)i 10)

. 1f you answered ‘‘yes" to (6), list

(a) the name of each Court to which you appealed:

i

iii.

(b) the result in each such Court to which you appealed:

1. . ——

ii.

iii.

(c) the date of each such result:

i

1.

1i.

(d) if known, citations of any written opinion or orders entered pursuant to such results:

I

1.

ii.
If you answered ‘‘no’’ to (6), state your reasons for not so appealing:

@ LCwyer +old me [ £ T appeal They may the
(b) Mare CAanap( R CGainst me.,
(c) _Clmgmes) 3 =, RS A,

State concisely the grounds on which you base your allegation that you are being held in custody unlawfully:

@ Lowvnsel was ,n€£4~m:hl/p for Fau,ma +o /m/e(hjﬂ{»e

) The Appiicants p/ea waS Not Meade /7nou1ma//l Voluntan;,

© AU liSCaver / EV.dence .

State concisely and in the same order the facts which support each of the grounds set out in (9):
) WA

(b) _/_1[// A

©) LK/ /A




I1.
- (ay-any petition in a State Court under South Carolma Law"

12.

13.

- (b) any petitions in State or Federa) Courts for habeas corpus or post-convictions relief?

,..;;_“;_-,“,: S0 il

Prior to this apphcatlon have you filed with respect to thlS convncuon

- (¢) any petitions in the United States Supreme Court for cemoran other than petitions, if any, already specified

in (7)?

(d) any other petitions, motions or applications in this or any other Court?

If you answered ‘‘yes’’ to any part of (11), list with respect to each petition, motion or application:

(a) the specific nature thereof:

i

ii.

iii.

iv.

(b) the name and location of the Court in which each was filed:

i

ii.

iii.

iv.

(c) the disposition thereof:

i

i.

1.

iv.

(d) the date of each such disposition:

i.

i1.

iit,

v, -

(e) if known, citations of any written opinions or orders entered pursuant to each such disposition:

1.

ii.

iv.

Has any ground set forth in (9) been previously presented to this or any other Court, State or Federal, in any peti-
tion, motion or application which you have filed?

Vo




14.

16.

17.
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If yéu answered ‘‘yes’’ to (13), identify:

(a) which grounds have been presented:

ii.

(b) the proceedings in which each ground was raised:

i

ii.

1.
[f any ground set forth in (9) has not previously been presented to any Court, State or Federal, set forth the
ground, and state concisely the reasons why such ground has not previously been presented:

@ L _dever hod A motion of Adjccavery o ten afteor
0 L _got Convicted,
)

Were you represented by an attorney at any time during the zourse of:

(a) your arraignment and plea? /\/e g

(b) your trial, if any?

(c) your sentencing? >/Pf

(d) your appeal, if any, from the judgment of conviction or the imposition of sentence?

(e) preparation, presentation or consideration of any petitions, motions or applications with respect to this con-

viction, which you filed?

If you answered ‘“yes” to one or more parts of (16), list:
(a) the name and address of each attorney who represented you
i, ﬁ[)(ln'* Gilah f)./)v(; IDOr St _Dff] ce oYX 287
PBarnwell _Sauth  Carsol. ~r

til.

(b) the proceedings at which each such attorney represented you:

i.

i.

iil.

18. State clearly the relief you seek in filing this application.

Guity plec.  \acated

19. Are you now under sentence from any other court that you have not challenged?

No




STATE OF SOUTH CAROLINA

e e e T * VERIFIC TION
" County of Bamlze Pa S O ' S

ﬂ”Laf’K 1Srap/i T e SRR , being duly sworn upon my
oath depose and say that I have subscribed to the foregomg application; that 1 know the contents thereof; that it in-
cludes every-ground-known to me for vacating, sétting aside or correcting the conviction and sentence attacked in this
application; and that the matters and allegations therein set forth are true.

7# T am not aware of all e 9roonds that
€ avaiiable fo me hecwyse T am MArK__Brocw/o

:’fof”ﬁe,teo; 7o /aw and do nast hm/e
ﬂne d/Sco\/e/*)

- )
SWORN to and subscribed before me this /C’ '

: Ny
day of // )/7 A/ ’ , y)(/)(,

/I /1 / .
(Z/ ///‘a(a XA LS (1LS)
Notary hﬁ/
vMy,Com_m_issi,Qn_ Expires: : f:".?l/‘;"(-' /A

B % Lot T

APPLICATION TO PROCEED WITHOUT PREPAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

Marlk DBroc/A , hereby apply for leave to
procecd in this action thhout prepayment of fees or costs or security therefor. In support of my application I declare
UHUCT PClIaily we peijen, wtome viav AVMUWIag feeas ~re trye:

(1) 1 am the applicant in this action and I believe I am entitled to redress.

(2) Because of my poverty I am unable to pay the costs of said proceeding or give security therefor.

AUk R3roevn

Applicant

SWORN or affirmed to agd s%bscribed before me this
. / ™ -

7

/7 ) i iy T
Lo dayof _J * w-g NSV

VAN .
T A
. R JJ - AR

No!ary/ Pubflc

My Commission Expires



STATE OF SOUTH CAROLINA ) {N THE COURT OF COMMON PLEAS
COUNTY OF BAMBERG ) 2010-CP-05-006]
Mark A. Brown, Jr.. # 334060,

Applicant.

RETURN

v, (Appointment of Counsel Requested)

‘ Respondent. _'
-_—

Respondent, making its Return to the application for post conviction relief (PCR) filed March

)

)

)

)

)

)

State of South Carolina. )
y

)

)

12, 2010, would respectfully show this Court:

I

Applicant is presently confined in the South arolina Department of C orrections pursuant to

orders of commitment of the Bamberg County Clerk of Court. On April 8, 2009, Applicant waived
presentment to the grand jury and pled guilty to Murder (2009-GS-05- -0144) before the Honorable
Doyet A. Early, III De Grant Gibbons, Esquire, represented the Apphcant Judge Early sentenced
Applicant to the recommended term of forty (40) years. The A pplicant did not appeal his conviction
or sentence,

Attached herewith and incorporated herein by reference are the records of the Bamberg
County Cluk of Court reoardmg the subject omu.tlons, Applicant's records from the South
Carolina Department of ‘Corrections, and the guilty plea transcript. The Respondent reserves the right
to amend this Return upon receipt of any relevant materials.

(.

inhis current application, Applicant alleges that he is being hﬂld 1n custody unlawtully for the

Pors
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following reasons:
i etfective assistance of counsel for failure to investigate,

2 involuntary Guilty Plea,

(W]

Newly discovered evidence.

Applicant has failed to set torth with specificity the grounds upon which the application is based and

facts in support thereof, S.C. Code $17-27-50. Any claims not specitically enumerated in the PCR

application or amendments wil] be opposed by the State at an evidentiary hearing, and the State wil]

seek summary dismissal of vague or general claims at an evidentiary hearing. All amendments

should be made well in advance of an evidentiary hearing by counsel of record. Rule 1 1, SCRCP.
{r.

In a post-conviction relief action, the Applicant bears the burden of proviqg the allegations in
his application. Butlerv. State, 286 S.C. 441 334 S.E.2d 8} 3 (1585). Where thé application allegeé
ineffective assistance of counsel as 2 ground for relief, the Applicant must prove that "counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon asv having produced a just result." Strickland v. Washington, 466 U S. 668, 104 S.Ct.

2052, 2064, 80 L.Ed.2d 674, 692 (1984); ML.334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. The courts presume that counsel rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional

judgment. Strickland, 466 U.S. 668. The Applicant must overcome this presumption in order to

receive refief. Cherry v. State, 300 S.C. 115, 236 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective

assistance of piea counsel. First, the Applicant must prove that counsel's performance was deficient.



Under this prong, the court measures an attorney's pertormance by its "reasonableness under

professional norms:" Cherrv. 300 S.C. at 117. 386 S.E.2d at 625, citing Strickland.  Second.
counsel's deticient performance must have prejudiced the Applicant such that "there is a reasonable
probability that. but for counsel's unprofessional ervors. the result of the proceeding would have been

ditferent.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that. but for counsel's alleged errors, he

would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52.
106 S.Ct. 366. 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisty either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Respondent requests

an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, }Oi S.E.2d 247
(1983),
Iv.
Respondent submits that the Applican't’s allegation that his guilty plea was involuntary is
without merit. In PCR cases, a defendant asserting a constitutional violation must frame the issue as

one of ineftective assistance of counsel. Al-Shabazz v. State, 338 S.C. 354,527 S.E.2d 742(1999).

A defendant who pleads guilty on the advice of counsel may collaterally attack the plea only by
showing that (1) counsel was ineffective and (2) there is a reasonable probability that but for
counsel's crrors, the defendant would not have pled guilty and would have insisted on soing to tnal.

Roscoe v. State, 345 S.C. 16,546 S.E.2d 417 (2001). A defendant alleging that his guilty plea was

induced by ineftective assistance of ccunsel must prove that counsel's advice was not "within the

competence demunded ot attorneys in criminal cases.” Hill v. Lockhart. 474 U.S. 32.56. 106 S. Ct.

Jofs
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366. 369 (1985).- A guilty plea is a-solemn.judicial admission of the truth of'the chiarges against the

defendant. Statements made during the plea should be considered conclusive unless the defendant
presents reasons why he should be allowed to depart from the truth of those statements. Crawtord v,

(LS., 319 F.2d 347 (4" Cir. 1975): Edmonds v. Lewis, 546 F.2d 566 (4™ Cir. 1976).

Respondent submits that the record fully supports the knowing and voluntary nature of the
Applicant's plea. However, allegations regarding ineffective assistance of counsel and the voluntari-

aess of the plea may raise a question of fact which is not conclusively refuted by the record.

Accordingly, Respondent requests an evidentiary hearing on this allegation. Sharper v. State, 205
S.E.2d 247.
V.
Ground three alleges that newly discovered or after discovered evidence exists. This
allegation is not cognizable in the Applicant's post-conviction relief action. The Applicant waived
his right to a jury trial. 1f the Court deta:mline;‘s that the Applicant knowingly and voluntarily pled

guilty, the plea waives any non-jurisdictional defects and defenses, including challenges to the

sufficiency of the evidence. See Whetsell v. State, 276 S.C. 295, 277 S.E.2d 891 (1981); Rivers v,

Strickland, 264 S.C. 121,213 S.E.2d 97 (1875), Furthermore, this contention is vague and general in

its terms. There are no specific allegations of the nature ot the evidence. A defendant requesting a
new trial based on after discovered evidence must show that the evidence:

(1) Is such as would probably change the result if a new trial was had; (2) Has been
discovered since the trial; (3) Could not by the exercise of due diligence have been
discovered before the trial; (4) Is material to the issue of guilt or innocence; and (5) Is
not merelv cumulative or impeaching. Hayden v, State, 278 S.C. 610, 611-12, 299
S.E.2d 854, 855 (1983).

The Applicant has not shown that the wleged evidence meets any of the requirements for

after-discovered evidence. The Court should summarily dismiss this allegation.

4 ofs



VI.
Each and every allegation &Ol"flll ed within the application not hereinbefore expressly
admitted, qualified or explained is hereby denjed.
VIIL
WHEREFORE. having made its Return, the State requests that a hearing be held.
Respecttully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

MARY 5. WILLIAMS
Assistant Attorney General

i //// /l < l- Z /'//((”'//\*’/

4

%TTORNE‘)LS FOR RESPONDENT 7

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737

. . 2010.
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STATE OF SOUTH CAROLINA ) 5
a ) IN THE COURT OF COMMON PLEAS
- COUNTY - OF BAMBERG )
i 2010-CP-05-0061
MARK A, BROWN, JR., #334066 ))
Applicant, ))
Vs )) AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, ;
Respondent. ;
—_— )
1. Fam an employee of the Respondent in the above-captioned action,
2. Regular comfnl;nication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

3. ['have this day served a copy of the Return in the above-captioned matter on the following
person by depositing same in the United States mail, postage prepaid:

Daniel W, Luginbill, Esquire
Luginbill Law Firm
Post Office Box 527
Bamberg, SC 29003

DATED this 10th day of August, 2010

5 AL
{ AT A% .?‘Z/;’,’Jﬁ,(_'
Lauren Meara, Legal Assistant
For Respondent
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STATE OF SOUTH CAROLINA
CIRCUIT COURT

COUNTY OF AIKEN 2010-CpP-02-00061

MARK A. BROWN, JR.,
Applicant,

-vVs-— TRANSCRIPT OF RECORD
STATE OF SOUTH CAROLINA,
Respondent.
Post Conviction Relief Hearing
Heard on Monday, July 11, 2011

Aiken, South Carolina

BEFORE:

THE HONORABLE JAMES R. BARBER, III

APPEARANCES:

Counsel on Behalf of the Applicant:
D. Kelsey Y. Kirkland, Esqg.

Counsel on Behalf of the Respondent, State of SC:

Robert Corney, Esqg.

Cheri L. Young, RPR
Circuit Court Reporter
P O Box 1154
Aiken, SC 29802-1154
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MARK ANTHONY BROWN, JR. - DIRECT

ON MONDAY, JULY 11, 2011 AT 10:35 A.M.:

MR. CORNEY: This is Mark Brown, Jr., case number
2010-CP-05-061. Mr. Brown waived presentment to murder
and pied guilty before Judge Early April 8th, 2009, as
indicted. He was sentenced to 40 years after the State
recommended a 40-year cap. And he's represented today by
Kelsey Kirkland on behalf of Mr. Daniel Luginbill;

THE COURT: All right. Ready to call your firstA
witness, Ms. Kirkland?

MS. KIRKLAND: Yes, sir, Your Honor. I'd like to
call Mark Brown, Jr.

MARK ANTHONY BROWN, JR., having been duly sworn, was
examined and testified as follows.

THE CLERK: Please have a seat in the box and state
your full name for the Court.

THE. APPLICANT: Mark Anthony Brown, Jr.

THE COURT: Mr. Brown, I need you to speak up.

Okay?

DIRECT EXAMINATION
BY MS. KIRKLAND:
Q. Mr. Brown, we're here today because you're.asking the
Court to vacate the plea that you entered in front of
Judge Early on April 8th, 2009. You're claiming in your
PCR application that Mr. Gibbons was ineffective in his

representation of you about your plea.
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MARK ANTHONY BROWN, JR. - DIRECT

Do you have anything specific that you would like to
say about that?
A. Yes. I'm claiming ineffective assistance of counsel
for failure to advise trial counsel -- not -- trial judge
in advising me that I had a preliminary hearing still
pending at the time.

I feel by him not advising me that I had a preliminary

hearing that that waives a lot of my defense rights to

challenge my statement, also the witness statements at the
same time.

Q. Okay. Was there something specific -- when you were
pleading that day, you objected to -- well, you took issue
with the fact that the solicitor misquoted what your

sister had said in her statement?

A. Yes.
Q. Would you like to elaborate on that?
A. Yes. I also have a statement that was stated by the

solicitor stating that my sister had seen me on the crime
scene. And I also pulled a statement of my sister's and
it never say she seen me on the crime scene.

She bnly states that the last time she seen me was on
the front porch of the house. That was the last time she
seen me:

0. How do you think that affected your sentencing?.

A. I really think it affected a lot. Really, switching

41
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MARK ANTHONY BROWN, JR. = DIRECT -~ =5 =« 3/ wrouie w0 v

burden and actually providing more evidence against me.
Q. Okay. You also claimed that you entered into the plea

not knowingly and not voluntarily?

Al Yes.
Q. Would you like to tell. us about that?
A. The only reason why I entered the plea because at

first, when I first seen Grant Gibbons he tell me : the case
was level. I had a chance. All right.

And then the second time I seen him, it was almost at
the end, two weeks before the plea. And he was like,
really he don't see no chance. . ‘He didn't also'just.tell
me. -He told my parents, too. My grandmother, he told her
there ain't no chance.

In so many words, I feel when he telling me there
ain't no chance, well, he ain't going to work for me when
we go in for a triél. So I had no choice but to plead to
the 40 years.

He keeps telling me if I don't, he don't see no way I
can win. He asked me, did I see a way. And I never
respond but then again, he tell me, if I don't plead to

the 40 years I would get life without parole.

Q. Tell me about your education level, Mr. Brown.
A. I'm -- really, I have documents. And my education

level is real low. At the time I was on the second or

third grade reading level. All the way through, reading,
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MARK ANTHONY BROWN, JR. - DIRECT
math, language, everything. I was on the third or second
grade reading level.
Q. Did you ask Mr. Grant to make a motion for you to have

an evaluation?

A. I never asked Grant, but I think my parents asked.
But also I had somebody come down to talk to me over --
they said they head of the public defenders office. And
they stated that I had a preliminary hearing pending and I
was on a list for a competency hearing at the same time,
two weeks before I took the plea.

Q. Did Mr. Gibbons explain to you that when you entered
into plea negotiations that that ?retty much got rid of
your preliminary hearing option?

A. Never. He never told me that I had a preliminary
hearing pending. I never knew until after I plead. That

when I got a motion to where I was going, to the

institution.

Q. Okay. Did you request a preliminary hearing in
writing?

A. I request a preliminary hearing but at some point in

time they told me that I couldn't have it in the back.

For such reason I never know.

Q. Okay. You also asked that you have new evidence that
Mr. Gibbons didn't submit. There was more evidence?

A. No. I got a return back and the return tell me I
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MARK ANTHONY BROWN, JR. - CROSS
could not offer new-discovered evidence.
Q. Okay. Do you have anything else you'd like to say
about your case?
A. That's about it. The only thing else I just wanted to
say —-—- well, I feel I didn't have enough time to gather up
a defense on my behalf. And I never had a opportunity to

challenge the statement that I had given, my voluntary

statement.

Q. When you met with Mr. Gibbons, did you go over --

A. Yes.

iQ. .-~ that?

A. I also asked Mr. Gibbons can he please pull  any tapes,

records, videos, anything, during the interrogation.
Because at the time SLED Agent Johnson tell me that it was
being taped and recorded.

And I asked him, could he please pull any, any
documents or any video recordings because before, before
the interrogation, before I even givé a statement I asked
can he please take me to Bamberg County so I can get a
lawyer. He tell me, do your mother héve,enough money to

pay for a lawyer and he continue on interrogating me.

Q. This was the SLED agent?

A SLED Agent Johnson.

0. Okay. How many times did you meet with Mr. Gibbons?
A It was, like, twice. Two or three times.
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MARK ANTHONY BROWN, JR. - CROSS
Q. Okay.
MS. KIRKLAND: I have nothing further, Your Honor.
THE COURT: All right. Mr. Corney?
CROSS-EXAMINATION
BY MR. CORNEY:
Q. Mr. Brown, during your plea hearing the Court went

over, reviewed your constitutional rights with you;

right? The right to a jury trial, right to remain silent,
all of that; they advised you of that?

A. Yes, sir.

Q. And at the time of the plea you told Judge Early that
you were totally and completely satisfied with

Mr. Gibbons'® representation of you?

A. Yes, sir.

Q. And Judge Early asked- you whether you thought he had
enough time to specifically investigate the facts around
your case to properly defend and you said you thought he
had; right?

A.  -Yes, sir.

Q. You decided to take this plea because you wanted to
avoid facing a life-without-parole sentence; right?

A. At the same time, yes, in a way, but in a way, no. In
a way I feel I had no choice but to accept the plea at the

time.

Q. And you're alleging the solicitor made a statement
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MARK ANTHONY BROWN, JR. - CROSS
about -- the solicitor stated your sister's statement
incorrectly?
A. Yes. Falsely.
Q. And after all the facts had been stated during the

plea hearing, Judge Early even asked you if there was
anything you wanted to say about what had been said and
you said no; right?

A. Yes. I feel I had no choice. My, my whole intention
was to agree with everything. Whatever I was told to

agree, to say yes to every gquestion.

Q. You heard the solicitor make a misstatement of your

sister's statement?

A. At the time I really didn't -- I didn't really know
until I got the transcript.

Q. And you admitted to this crime to the police after you

failed the polygraph test; correct?

A. Well, it's a lot to it. ©Not only did I admit I had no

choice, I was interrogated to admit to it.

Q. And you did in fact shoot and kill Mr. Alfred Edward

Myers?

A. No, sir.

Q You did not?

A. No, sir.

Q You told Judge Early during the plea hearing that --
A

I told him I did.
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0. -— you did?

A. Yes.

0. So you were lying that day?

A. Yes.

Q And you're oath today in this court?

A. Sir?

Q You're under oath today testifying in this court as
well?

A. Yes.

Q. And you were on that day, too, as well; right? Judge
Early explained to you that the minimum sentence you were
going to be getting was 30 years, right, if you pled

guilty to murder?

A. Yes.
Q. And you knew the State was recommending a 40-year cap?
A. Yes.

MR. CORNEY: Beg the Court's indulgence for one
minute, Your Honor. (Pause.)

I believe that's &11 I have, Your Honor.

THE COURT: Anything, Ms. Kirkland?

MS. KIRKLAND: No, sir, Your Honor.

THE COURT: All right. Thank you. You may step
down. Any other witnesses, Ms. Kirkland?

MS. KIRKLAND: No, sir, Your Honor.

THE COQURT: Anything from the State?
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DE GRANT GIBBONS - DIRECT

MR. CORNEY: Yes, Your Honor we'd like to call
Mr. Gibbons, please.

DE -GRANT GIBBONS, having been duly sworn, was
examined and testified as follows:

DIRECT EXAMINATION

BY MR. CORNEY:
Q. Mr. Gibbons, I hate to sound repetitive but do you

recall the facts and circumstances surrounding Mr. Brown's

case?
A. I do. I'd heard about Mr. Brown's case on the news.
I found out I was- . appointed or my office was appointed. I,:

made a-trip down to Bamberg just to kind of touch base
with him before I got a shred of paperwork.

I went in to talk to him. And I asked him if he had
talked to the police. And he said, yeah, he had. And I
said, did you cooperate and tell them the truth. He said,
yes, he did. I said, well, tell me what happened. He
told me thét they had robbed this same victim prior to
this date, and they went back to do it again.

Aﬁd he thodght the man —-— during the course of the
robbery he thought the old man was reaching for a gun and
so he shot him, and ran off.

And at that point, I asked him, is that what you told
law enforcement. He said yes.

And so, I told him not to talk any more and that I
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DE GRANT GIBBONS - DIRECT

would get an investigator down there and we would check
out what was going on.

I then got the discovery in. I assigned an
investigator in my office to go down and talk to every
witness, which he did. And every witness stayed
consistent with what they had told law enforcement. And
basically put him at the scene, put him running away from
the scene.

That coupled up with his statement he gave law
enforcement, which was consistent with everything they
found, he and I knew right up front that the evidence was
just overwhelming in this case. And we just started
making sure we covered all the bases.

I know I went and saw him probably seven or eight
times. There were three or four times I had to drive down
there at the request of the jail because he was showing
outvand causing them problems, and I had to tell him to
calm down and that that wasn't helping us.

I know my investigator met with him at least two or
three times in addition to that.

It was a death penalty eligible case. There was a

co-defendant involved that I thought was going to tell on

my client because my client was the shooter. And so we

started negotiating about a plea.

We did talk about a preliminary hearing and what we
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could gain and what we couldn't gain. The fact that that

would put it back out in the community. It would be in
the paper again. It would be stirred up .again in the
community.

And we both decided not to do that, to just wait and
see what we could work out with the State. And that's
kind. of where we ended up.

Q. Okay. And you had the opportunity to speak with his
mother, her fiancee and his grandmother?

A. I did. I did. And I told them the same thing I told

0. Did you feel the State had, based on what you've said,
the evidence to prove his guilt beyond a reasonable doubt
if he had gone to trial?

A. Yes, I do.

Q. And you felt you spent enough time investigating the
facts and preparing the case for trial?

A. I do.

Q. During the plea, did-you-r— or prior to the plea, did

you tell him that during this plea he should respond to
the answers in any particular way that Judge Early was
asking him?

A. I told him to listen careful and just tell him the

truth. And when it came time where the Judge asked if he

‘had anything to say that, you know, if he wanted to say he
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DE GRANT GIBBONS - DIRECT
was sorry, if he wanted to say this was a mistake, he
could say whatever he wanted to say at that point.
Q. Were you aware of his misstatement of his sister's
statement that the solicitor gave?
A. I didn't catch that at the plea, but that really was a

minor point given everything else that was in the case.
Given his confession to me and to law enforcement that was
completely consistent, I mean, it really didn't make a
whole lot of difference. There were plenty of other
witnesses to put him there.

I don't think my advice would have been any
different. I don't think I would have stopped the train
at that point anyway.

Q. When you were entering into plea negotiations, do you

remempber any offers the State gave to you?

A. The first offer was life and then I think this was the

second offer.

Q. And you discussed these offers with Mf. Brown as they
came 1in? |

A. I did.

Q. And what was his response to these when you discussed
it with him?

A. I mean he, he was pretty well resigned to -- that he
had told them what he had done and that it was more or

less get what we could get, get the best deal we could
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DE GRANT GIBBONS - CROSS S SN T

get.

There was never a discussion about going to trial or
winning a trial after we discussed the strength.of the
case.

MR. CORNEY: I believe that's all I have, Your
Honor.

THE COURT: Ms. Kirkland?

MS. KIRKLAND: Yes, sir, Your Honor.

CROSS-EXAMINATION
BY MS. KIRKLAND:
Q. Mr. Gibbons, Mr. .Brown earlier in his testimony.-stated
that he had a second- or a third-grade reading level. Did-
you order any mental health records or school records to
ascertain whether you thought Mr. Brown was competent to
stand trial?
A. I did not. All my conversations with him, he seemed
to understand everything I was saying. He was making good
answers back to all my questions. We never seemed to have
any issues that would indicate that I needed to look into
his mental status. Everything seemed to be fine.

He seemed to be able to read the paperwork that was in
front of him. I went over his rights form with him.
Everything seemed to be straight, so I had no reason to
believe anything was wrong with him as far as competency

goes.
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Q. Did he or anyone in his family, do you recall, request
an evaluation?

A. They, they told me that he had been to see somebody
locally. And I think I called down there and there was
some kind of ADHD kind of -- or depression treatment in
the past, but nothing indicating incompetence.

Q. At any time do you recall the solicitors offering a
manslaughter?

A. No.

Q. Did you ever discuss that with Mr. Brown, that that

-

~could be a possibility?

A. I did tell him that -- all the options thaf could
happen early on in the case, you know, but there was never
an indication they were going to come down that far.

MS. KIRKLAND: That's all, Your Honor.

THE COURT: Anything, Mr. Corney?

REDIRECT EXAMINATION

BY MR. CORNEY:

- Q. Mr. Gibbons, did you think there were any valid

challenges you could make to Mr. Brown's confession?
A. No, I didn't.

MR. CORNEY: That's all I have.

THE COURT: All right. Thank you. Anything

further? You may step down. Anything further from the

State?
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 -MR. CORNEY: That's all, Your Honor.
THE COURT: All right. Take it under advisement.
END OF CASE: 10:45 A.M.
-k‘ * % X
CERTIFICATE OF REPORTER
I, Cheri L. Young, Registered Professional Reporter,
and Official Court Reporter for the State of:  South
Carolina, do hereby certify that the foregoing transcript
of proceedings heard on Monday, July 11, 2011, in Aiken,

South Carolina, was reported by me using machine shorthand’

rand realtime computer-aided translation and. is-a true,

accurate and complete transcript of the proceedings had

and evidence introduced in the hearing of the matter.

I do further certify that I am neither of kin,
counsel nor interest to.any party hereto.

I have hereunto set my hand this Saturday, the 26th

day of November, 2011.

Sheri 17
ieri I'. Young, RHER
Official Court Repbdbxter
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@he Cirenit Gourt of South Carolina
Hifth Judicial ireuit .
Ja.mete, R. Barber, Il - (803) 576-1775
RichIar?c;rguc:tl.ugt?/uij::?gleCenter ) Fax (803) 2761782

P.O. Box 2766
Columbia, South Carolina, 29201

July 15, 2011

Robert Corney, Esquire
Assistant Attorney General
Post Office Box 11549
Columbia, SC 29211-1549

Kelsey Kirkland, Esquire

Wilson, Luginbill & Kirkland, LLC
Post Office Box 1122

Barnwell, SC 29812

Re: Mark A. Brown, Jr., #334066 v. State

Dear Mr. Corney and Ms. Kirkland:

After listening to testimony and oral arguments at the Post-Conviction Relief hearing, 1 find that
Applicant did not prove by the preponderance of the evidence that his trial counsel was ineffective. The
fact that Applicant had a preliminary hearing pending when he entered his guilty plea does not render
trial counsel’s performance defective. | also find that Applicant entered his guilty plea knowingly and
intelligently, and | am denying his application for Post-Conviction Relief.

| would ask Mr. Corney to please prepare a proposed order setting forth the above findings and
send a copy to Ms. Kirkland.

Sinderely yours,

bt At

mes R. Barber HI
Circuit Court Judge

JRB: mcn



STATE OF SOUTH CAROLINA

. COUNTY OF BAMBERG *

Mark A. Brown, Jr., 334066
[ ] Plaintiff

State Of South Carolina
[X] Defendant. -

L)+.e o T INSTHE COURT-OF COMMON PLEAS

249 2g CASENO. .

2010-CP-05-0061

MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

Plaintiff’s Attorney:
Kelsey Kirkland, Bar No.

Defendant’s Attorney:
Robert Corney, Bar No.

Address: Address:

Post Office Box 1122 Barnwell SC 29812 Post Office Box 11549  Columbia SC 29211-1549
phone: fax: phone: (803) 734-3737 fax: (803) 734-4113

e-mail: other: e-mail: other:

[ | MOTION HEARING REQUESTED (attach written motion and compiete SECTIONS I and III)
[ ] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and I1T)
X PROPOSED ORDER/CONSENT ORDER (complete SECTIONS H and I

SECTION I: Hearing Information
Nature of Motion:

Estimated Time Needed: Court Reporter Needed: [ ] YES / [INO

SECTION II: Motion/Order Type
[_] Written motion attached
X! Form Motion/Order
I hereby move for relief or action by the court as set forth in the attached proposed order.

Q\‘\.v\& R
Signature of Attorney for [ |Plaintiff / Defendant

July 27,2011
Date submitted

SECTION III: Motion Fee
[] PAID - AMOUNT: >
EXEMPT: [ ] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
(] Indigent Status [] State Agency v. Indigent Party
[L] Sexually Violent Predator Act X] Post-Conviction Relief
[] Motion for Stay in Bankruptcy : . :
[] Motion for Publication [C] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or, :
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[] Other:

JUDGE’S SECTION _
[] Motion Fee to be paid upon filing of the attached

order. JUDGE
[] Other:
CODE: Date:
CLERK’S VERIFICATION
Date Filed:
Collected by:

[[] MOTION FEE COLLECTED:
| [J CONTESTED - AMOUNT DUE.

SCCA/233 (11-03) .
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IN THE COURT OF COMMON PLES 75/

STATE OF SOUTH CAROLINA )

COUNTY OF BAMBERG )
)
)
. )

Mark A. Brown, Jr., # 334066, ) 4
)
Applicant, )
)

V. ) ORDER OF DISMISSAL
\
J
State of South Carolina, )
)
Respondent. )
)
PROCEDURAL HISTORY

This matter comes before the Court by way of an Application for Post-Conviction Relief
filed March 12, 2010. The Respondent made its Return on August 9, 2010. An evidentiary
hearing into the matter was convened on Monday, July 11, 2011, at the Aiken County
Courthouse. The Applicant was present at the hearing and was represented by Kelsey Kirkland,
Esquire. The Respondent was represented by Robert D. Corney of the South Carolina Attorney
General's Office.

At the hearing, the Applicant testified on his own behalf. Also testifying was Applicant’s
trial counsel, Grant Gibbons, Esquire (“counsel”). This Court also had before it a copy of the
transcript of the proceedings against the Applicant, the records of the Bamberg County Clerk of
~ Court, the Applicant's records from the South Carolina Department of Corrections.

The records before this Court indicate that the Applicant is presently confined in the
South Carolina Department of Corrections pursuant to orders of commitment of the Bamberg
Coqnty Clerk of Court. On April 8, 2009, Applicant waived presentment to the grand jury and

pled guilty to Murder (2009-GS-05-0144) before the Honorable Do-yet A. Early, III. De Grant
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.Gibbons, . Esquire, represented. the Applicant. Judge® Early sentenced Apphcant to the

recommended term of forty (40) yeérs. The Applicant did not appeal his conviction or sentence.
In his current Application, the Applicant alleges that he is being held in custody

unlawfully for the following reasons:

1. Ineffective assistance of counsel for failure to investigate.
2. Involuhtary Guilty Plea.
3. Newly discovered evidence.

FINDINGS OF FACT AND CONCLUS:iCI;.ISVI OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the ‘witnesses presented at the hearing; closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80.(1985).
Ina post-convictien relief action, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,

466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334
S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Ceurts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable



professional judgment. Butler, 286 S.C. 441, 334 S.E‘.2d 813 (1985). The Applicant must

overcome this presumption to recejve relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624

(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of

counsel. First, the Applicant must prove that counsel's performance was deﬁciént. Under this
prong, attoméy performance is measured by its "reasonableness under préfessional norms."
Cherry, 300 S.C. at 117 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient
performance must have prejudiced the Applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the re.;sult of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18,386 SE.2d at 625,

With respect to guilty plea'counsel the Applicant must show that fheré is a reasonable

probability that, but for counsel's alleged errors, he would not have pled gullty and would have

insisted on going to trial. In PCR cases, a defendant asserting a constltutlonal violation must

frame the issue as one of ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C. 354,
527 S.E.2d 742 ( 1999). A defendant who pleads .guilty on the advice of counsel may collaterally
attack the plea only by showing that ( 1) counsel was ineffective and (2) there is a reasonable
prpbabﬂity that but for counsel's errors, the defendant would not have pled guilty and would

have insisted on going to trial. Roscde v. State, 345 S.C. 16, 546 S.E.2d 417 (2001). A

defendant alleging that his guilty plea was ihduced by ineffective assistance of counse] must
prove that counsel's advice was not "within the coinpetence demanded of attorneys in criminal

cases." Hill v. Lockhart, 474 U S, 52, 56, 106 S. Ct. 366, 369 (1985). A guilty plea is a solemn,

Judicial admission of the truth of the charges against the defendant. Statements made during the

plea should be considered cohclusive unless the defendant presents reasons why he should be
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’ allowed to depart trom the truth ot those statements. Crawford v U S., 519-F, 2d 347, (4th C1r

Vl 975) Edmonds A Lewxs 346 F 2d 566 (4[h Cir. 1976).

Ineffective Assistance of Counsel
At the PCR hearing, Applicant alleged counsel was ineffective for failing to object to the
entry of his plea be‘eause there was a preliminary hearing pendincr at the time he entered the plea.
Our state’s Supreme Court has held “[a] defendant's right to request a preliminary hearing is
provxded solely by state statute It is not requlred by elther the State, or Federal Constltutlon

State V. McClure 277 S C 432 434 289 S.E.2d 158, 160 (S. C 1982) Further, in Bonnette v:

m, 277 S.C. 17, 282 S.E.2d 597 (S.C. 1981), the Court held ,that: acts by an accused
inconsi‘stent with the continued assertien of hisright to a prelimh}ta,ry,‘hearing, such as entering-a
plea may constltute walver of hlS nght to the prehmma.ry hearlng |

a Counsel testlﬁed that dunng his meetmgs w1th Apphcant they did discuss the pending
prellmlhary hearmg and whether to pursue it, but in the end, Applicant and counsel agreed there. -
was httle to be galned through the preliminary hearing and it would be more detrimental to
Applicartt’s case to have the incident reptayed in the news. Additionally, by waiving presentment
of the charges to the grand jury and entering this guilty plea, Applicant certainly acted
inconsistently with the conduct expected from someone continuing to assert his desire for a
preliminary hearing. Therefore, I find Applicant waived his right to pursue the pending
preliminary hearing. Additionally, the fact that the preliminary hearing was pending at the time
Applicant entered his plea does not render counsel’s performance defective in any way.
Therefore, Apphcant has failed to prove by a preponderance of the evidence that counsel was

ineffective in this regard.
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At the PCR hearing, Applicant also alleged counsel was ineffective because counsel
allegedly told Applicant he did not have a chance of being acquitted at trial and therefore
Applicant believed counsel would not properly work his case for trial, which is why he entered
this plea. Further, Applicant alleged counsel failed to have a mental evaluation done on
Applicant even after Applicant’s parents requested one. |

Applicant testified that although he told the plea judge during the plea hearing that he
was satisfied with counsel’s representation and believed counsel had enough time to properly
investigate his case, he only said so to take advantage of the plea deal to avoid a life without
parole senteﬁce. Applicant additionally alleged counsel coached him into agreeing with
everything said at the plea hearing so he could enter this plea. Finally, Applicant went on to
allege that he is not guilty of the crime he pled to but conceded that he did tell the plea judge he
was guilty under oath at the plea hearing.

Counsel testified he met with Applicant almost immediately after being appointed to
represent him. Counsel went on to say that during the initial meeting, he learned.that Applicant
had already spoken with Police and given a statement; additionally, Applicant admitted his guilt
to counsel saying during the robbery of the store, he believed the {/ictim was reaching for a gun
s0 he shot him in the back. Counsel testified that after receiving and reviewing the discovery; he
had an invesﬁgatof speak with the witnesses involved, each of which confirmed Applicant’s guilt
and the facts as set forth in Applicant’s statement. Counsel went on fo testify that he met with
Applicant a total of seven or eight times, plus two or three more times with the investigator
present, and based on those meetings and a review of the evidence, he believed there was an
overwhelming case against Applicant. Counsel stated Applicant was settled on entering a plea

rather than going to trial, and asked counsel to negotiate the best deal possible for him. Counsel



entered into:- plea negotiétiohs:x&ith;‘the state;-who initially-only offered a life sentence, but
ultimately agreed to a forty: )kear sentence. Counsel stated he discussed all plea offers with-
Applicant. Finally, counsel testified he did not detect any mental health issues in his discussions
with Applicant, but after speaking with Applicant’s family did review an evaluation that had
been done on Applicant which shou.fed only Attention Deficit Hyperactiyity Disorder
(“ADHD"). |

- Based on the testimony given at the hearing and a review of the records involved, I find
no deficiency in Counsel’s representation of Applicant. Counsel advised Applicant of all relevant
issues regarding the charges he was facing, including his constitutional rights, the indictments,

the elements of the offenses, the potential sentences he was facing, and the possibility of

‘pursuing a preliminary-hearing. Additionally, counsel reviewed all available discovery and:

evidence with Applicant after thorough investigation, and gave Applicant the information and
advice to make an-intelligent decision for himself on whether to enter this plea. Counsel
sufficiently investigated Applicant’s mental competency and mental health history to determine
that Applicant did not suffer from any mental issues that would affect these charges or this plea.
Based on the facts above, I find that Applicant did not prove by a preponderance of the evidence
that counsel was ineffective. Further, Apblicant has failed to prove prejudice from any alleged
deficiency in counsel’s representation.

Finally, I find that Applicant’s guilty plea was entered knowingly and voluntarily after
being fully and adequately advised by competent counsel acting within the range of competence
demanded of attorneys in criminal cases.

As discussed above, the Applicant has failed to carry his burden in this action.

Therefore, this Court finds that the application must be denied and dismissed in its entirety.



CONCLUSION

Based on all tile foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violétions or deprivations that would require this court to grant his
application. Therefore, this application for post conviction relief must be'denied and dismissed
with prejudice.

Except as discussed above, this Court finds that the Applicant failed to raise the
remaining allegations set forth in his application at the hearing and has, thereby, waived th;:m. A
waiver is a vdluntary and intentional abandonment or relinquishment of a known right. Janasik

v. Fairway Oaks Villas Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A

waiver may be express or implied. "An implied waiver results from acts and conduct of the
party against whom the doctrine is invoked from which an intentional relinquishment of a right is

reasonably inferable." Lyles v. BMI Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App.

1987). The Applicant's failure to address these issue at the hearing indicates a voluntary and

intentional relinquishment of his right to do so. Therefore, any and all remaining allegations are

denied and dismissed.

This Court advises Applicant that he must file and serve a notice of appeal within thirty

(30) days from the receipt by counsel of written notice of entry of judginent to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453
(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate

review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your
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attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.
IT IS THEREFORE ORDERED:
1. That .the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and
2. The Applicant must be remanded to the custody of the Respondent.

.AND IT IS SO ORDERED this 2 - day of ,ﬂé‘fﬂﬂ[ ,20 /7

T T
-‘/4«~=~ A /o‘v-Z,,./

James R. Barber, III

Presiding Judge

Second Judicial Circuit

P / .
(Oftewsbyo— , South Carolina.
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ARREST WARRANT NUMBER
J401603

ACTION OF GRAND JURY

Forepsrson of Grand Jury
Date: April 2, 2009

VERDICT

Foreperson of Petif Jury
Dafte:

DOCKET NO. 2009-GS-05-144

The State of South Carolina
County of Bamberg

COURT OF GENERAL SESSIONS

APRIL 6, TERM 2008

THE STATE
vSs.

MARK A. BROWN, JR.

m—

Indictment for
MURDER

SC Code: 18-3-0010
CDR Code: 0116
Class FEL
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- STATEOFSOUTHCAROLINA) © ~ INDICTMENT
COUNTY OF BAMBERG < - )

At a Court of Generél Sessions, convened on April 6, 2009 the Grand Jurors of

Bamberg County present upon their oath:

MURDER

That MARK A BROWN JR dld in Bamberg County on or about August 29 2008,
wrllfully and, wrth malloe aforethought shoot the victim,’ Alfred Myers, and the sand i
AIfred Myers did dre asa result thereof all in violation of §16-3-0010, Code of Laws of
Soulh Carollna (1976), as amended. |

Against the peace and!digni’ty of the State, and contrary to the statute in such

case made and provided. C M S\M

J. STROM THURMOND, SOLICITOR
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STATE OF SOUTi CAROLINA ) IN THE COURT OF GENERAL SESSIONS
1 a1 )
* COUNTY OF |3(\f"\b€l"q ) ' «\C c—
STATE s " ) INDICTMENT/CASE#: a(ju [gs. O . sl
‘\ \afK A \BP‘QV\/"W‘ ,Jf i ) AW J QQ U@OB) )
AKA; — ) Date of Offense: | clAGJTT
Race:  Sex: VY Ace: (q ) S.C.Code§: e’ 35~ G50
ooB:_Mj'e| BY sse . _ . CDRCode#___C I
Address;
City, State, Zip: ) SENTENCE SHEET _
oL# SiD# ) » 20y - Life
In disposition of Ws id ing ctment comes now the Defendant who was [] CONVICTED OF or PLEADS
TO: ! TLU Cf Cr
inviolationof§_{ & - D~ CO\NG of the S.C. Code of Laws, bearing CDR Code # Cula
(J NON-VIOLENT R\/IOLENT O SErIOUS /B@osr SERIOUS  [J Mandatory GPS (] §17-25-45
i (CSC wiminor 1* or Lewd Act)

The cifarge is: [JAs Indicted, (] Lesser Included Offense..,b‘géfendantWaivesPese entto Grand Jury. ¥ ___ (defendant initial)
The plealis: Dgi‘t@)ut ?etiaﬁons or Recommendation, ] Negotiated SentenceSEi?ht::omm datjgn by the
WL SN oy o 5oy 4L @Yz

Solicitor J 1 9- Defendant Attorney for Defendant SC Bar #
WHEREFORE, the Defenda t%)mmi ed to the tate Department of Corrections, E]County Detention Center,
for a determinate term of 7 days/ earsor [ ] under the Youthful Offender Act not to exceed years
and/or to pay a fine of § ; provided that upon the service of days/months/years and/or payment

of § ; Plus costs and assessments as applicable*; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probation,
which are incorporated by reference.

[J CONCURRENT or -[J CONSECUTIVE to sentence on:

he Defendant is to be given credit for time served pursuant to S.C. Code §24-13-40 to be calculated and applied by the State

Department of Corrections.
[J The Defendant is to be placed on Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.
SPECIAL CONDITIONS:

[J RESTITUTION: [] Deferred [ Def. Waives Hearing [] Ordered PTUP

Total: . g plus 20% fee: $ days/hours Public Service Employment
Payment Terms: Obtain GED O
{J set by SCDPPPS Attend Voc. Rehab. or Jab Corp.

May serve W/E beginning
Recipient: Substance Abuse Counseling [}

Random Drug/Alcohol Testing []

Fine: $
§14-1-206 (Assessments 107.5%) $ Fine may be pd. in equal, consecutive weekly/monthly
§14-1-211(A)(1) (Conv. Surcharge) $100 5 . g 20 pmts. of $ Beginning
§14-1-211(A)2) (DUI Surcharge) $100 s $ paid to Public Defender Fund
§56-5-2995 (DUl Assessment) $12 3 Other:
§35.13 (Public Def/Prob) $500 3
§73.3, 1B TP (Law Enforce. Funding) $25 $ J5 .00
§33.7, 1B TP (Drug Court Surcharge) $100 3
§50-21-114(BUI Breath Test Fee) $50 g
§56-5-2942(J) (Vehicle Assessment) $40/ea 3 ] Appointed PD or appointed other counsel, §35.13 TP
3% to County (if paid in installments) $ 3.7 [J Requires $500 be paid to Clerk during probation.
§90.11 TP (SCCJA Surcharge) $5 $_ 5..
TOTAL $ /.33 9p
2 = e ~ ﬁ?’t ;
. ' - ; { g . > ] f(’“ I
FAlrdcon, £ Ay an PRESIDING JUDGE / ( M s
’ ‘Elerk-of CourtrDeputy Clerk 012 / / o
L7 Y Judge Code: " ,’347 d 2 o =
Court Reporter: iﬁ-‘f’,/)ﬂ\ . L/;}j,’,-/" L e Sentence Date: /) s O ] U

SCCA217(07.2008)



ARREST WARRANT

J401603

STATE OF SOUTH CAROLINA

County/D Municipality of

BAMBERG

THE STATE
against

- BROWN, MARK ANTHONY JR.

Addres:
DENMARK. SC 29042
Phone: SSN: _
Sex: M Race: B_ Height: Weight:
OL State: DL #:
DOB: 9/6/1989 Agency ORI#;

Prosecuting Agency: _SLED
Prosecuting Officer: _S/A CHARLES GHENT
Offense: MURDER

Offense Code: __Gl16

Code/Ordinance Sec. 16-3-10

This warrant_is CERTIFIED FOR SERVICE in the
[ ]County/ [ ]Municipality of

: . The accused
is to be arrested and brought before me to be
dealt with according to law.

(L.S.)

Signature of Judge

Date

RETURN

A copy of this arrest warrant was delivered to
defendant - BROWN, MARK ANTHONY JR.

_ﬁ,/_w
S Ch N

élgnature of Cor‘stable/Law Er(forcement Officer

RETURN WARRANT TO:
ED FREEMAN
POB 187, 2873 MAIN HWY,
BAMBERG, S.C. 20003, 000000000

\did within this county and state on

STATE OF SOUTH CAROLINA )

County/[_| Municipality of )
BAMBERG )

Personally appeared before me the affiant
being duly sworn deposes and says that defendant _
DEC 08, 2008

State of South Carolina (or ordlnance of .County/DMunlmpahty of
in the following particulars:

DESCRIPTION OF OFFENSE:
MURDER
16-3-10 ‘ ' :
| further state that there is probable cause to believe:that the defendant named above dld commlt the
crime set forth and that probable cause is based on the following facts:
That on or about Augus( 28,2008 at 2892 Church Street in-the city of Denmark, County of Bamberg, State. of South Carolma
the defendant, Mark Anthony Brown Jr. did commit the crime of Murder of the victim, Alfred Edward Myers with mahce
aforethought. That the defendant and co-defendant, Jason Jemal: Wilson, did go to the above location with the intent to commlt
the act of Armed Robbery. That in the process, of this encounter, Myers was shot in the back and subsequently died. The”
defendant and co-defendant then fled. All of the above is based on the investigation of Special Agent Ghent and  Special Auent
Johnson of the South Carolina State Law Enforcement Division as well as witness statements and a voluntary wntten :
statement from the defendant.

S:C. Altorney Gendral _
Apnl 21,2003 -

SCCA 618

Form.Approved by 0
AFFIDAVYIT .

S/A CHARLES GHENT &— W10
BROWN, MARK ANTHONY JR. ¥ -
violate the criminal: laws: of the
BAMBERG

- on DEC 08, 2008

’ 3
. 2
' o — g s
Signature of Affiant W ST
STATE OF SOUTH CAROLINA ) Affants Address 6435 FAIN STREET SUI Tff.r A 3 L'o = :
] NORTH CHARLESTON, §€ 29415 e
County/ D Municipality of ) Affiant's Telephone ___ , g; c. - O
BAMBERG ) =

' ARREST WARRANTO,uzg »w =
TO ANY LAW ENFORCEMENT. OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF ¥AIS CQL{NTY

it appearing from the above affidavit that there are reasonable grounds to beliefE that
defendant " BROWN, MARK ANTHONY JR.

did violate the criminal laws of the State of South Carolina (or ordinance of
m County/ l:l Municipality of BAMBERG ) as set forth betow:

DESCRIPTION OF OFFENSE:

MURDER
16-3-10

Having found probable cause and the above affiant having sworn before me, you are empowered and directed to arrest the said .
defendant and bring him or her before me forthwith to be dealt with according to law. A copy of thls Arrest Warrant shall be dellvered to
the defendant at the time of its' execution, or as soon thereafter as is practicable. . .

Sworn to and sub qnbed before me - ) _ - &
O UGUST 29, 2008 ‘ ) o ‘ gy
/L'ﬂ* : ) Judge's Address POB 187, 2873 MAIN HWY.
/ 77T (L.S.) BAMBERG, S.C. 29003, 000000000
)

Judge's ’Telephone:: (803) 245-3081

Magistrate

ignature of Issuing Judge
Judge Code: __ 704
FN FRFFMAN

D Muhicipal D Circuit

Issuing Court:
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