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Attached hereto is the Order granting the motion to stay which was filed in the District Court on December 22, 2014.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Richard Bernard Moore, :
: Civil Case No. 4:14-4691-MGL-TER
Petitioner,

V.
ORDER
Bryan P. Stirling, Commissioner,

South Carolina Department of Corrections;
Joseph McFadden, Warden, Lieber
Correctional Institution,

i

Respondents.
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The petitioner in this capital habeas corpus matter, Richard Bernard Moore (“Peioner?);

‘ LI
is a state prisoner convicted of murder, assault with intent to Kill, and armed robRgry, and
W .

sentenced t(; death. This matter is before the court on Petitioner’s Motion fof Stay of Execu;t:i;on
(ECF No. 8). Respondents filed a response to this motion on December 16, 2014 (ECF No. 13),
and Petitioner replied on December 17, 2014 (ECF No. 16). Accordingly, the .motion to stay is
ripe for the court’s consideration.
| Background

Petitioner was convicted of murder, assault with intent to kill, and armed robbery in
Spartanburg County, South Carolina, and subsequently sentenced to death in 2001. Petitioner
~ timely appealed and, on March I: 2004, the South Carolina Suﬁrcme CQLxrt upheld his
convictions and sentence. On March 16, 2004, Petitioner filed a petition for stay of execution in
the South Carolina Supreme Court so he could pursue available Post-Conviction Reliet (*PCR")
remedies. The state court granted Petitioner’s request on April 4, 2004. Petitioner filed an initial

PCR application on August 8, 2004, an amended application on December 31, 2010, and
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supplemental amendments on January 5, 2011. On August 1, 2011, the court dismissed
Petitioner’s PCR application.

Pctitioner appealed the court’s dismissal and filed a Petition for Writ of Certiorari on July
18, 2012. The South Carolina Supreme Court denied certiorari on September 11, 2014. Shortly
thereafter, on September 26, 2014, Petitioner filed a petition for rehearing, which the South
Carolina Supreme Court denied on October 24. 20i4.

On October 31, 2014, Petitioner filed a second petition for stay of execution in the South
Carolina Supreme Court so that he could pursue a Writ‘ of Certiorari in the United States
Supreme Court. The Supreme Court of South Carolina, on December 10, 2014, denied that
petition and, on December 12, 2014, issued an execution notice, scheduling Petitioner’s
execution for January 9, 2015. See In re Stays of Execution in Capital Cases, 321 S.C. 544, 471
S.E.2d 140, 142 (1996). |

Disc_ussion

The tederal habeas corpus statute authorizes a federal judge to stay state court
procecdings in two circumstances: when a habeas corpus proccedings is pending before the court
and when a state prisoner sentenced to death applies for appointment of counsel pursuant to 28
US.C. § 3599, 28 U.S.C. § 2251(a)(1), (3)"; McFarland v. Scott, 512 U.S. 849, 857 (1994).
Because Petitioner has not yet filed his petition for habeas corpus, a habeas corpus proceeding is

not pending before this court. See 28 U.S.C. § 2251(a)(2). However, Petitioner has moved for

' The Antiterrorism and Effective Death Penalty Act of 1996 (*AEDPA™) amended Chapter 153 of Title
28, which concerns the procedures for the federal habeas remedy generally, and added Chapter 154,
which sets forth special procedures applicable to capital habeas cases, but only in states that meet certain
eligibility requirements. One such procedure is the mandatory issuance of a stay. See 28 U.S.C. § 2262.
Currently, South Carolina is waiting for the United States Department of Justice to implement final
regulations pursuant to 28 U.S.C. § 2265(b), as amended 2005, establishing the criteria for certification
under Chapter 154. Absent the applicable federal regulations, the State has been unable to seek
certification by the Attorney General of the United States. Thus, Chapter 154°s mandatory stay provision
is not applicable in this case and the court has proceeded under Chapter 153.

2



4:14-cv-04691-MGL-TER  Date Filed 12/22/14 Entry Number 22 Page 3 of 4

counsel under § 3599. (See ECF No. 1.) Thus, § 2251(a)(3) governs the courl’.s issuance of a
stay in this case.

Section 2251(a)(3) provides that “such stay shall terminate not later than 90 days after
counsel is appointed or the application for appointment of.counsel is withdrawn or denied.” The
United States Magistrate Judge assigned to this case appointed counsel for Petitioner on-
December 17, 2014, (ECF No. 15), thus, the court will grant a stay that terminates ninety (90)
days after that date. Once Petitioner files his habeas petition, he may move for an indefinite stay
pending the outcome of his habeas proceeding under § 2251(a)(1).

Respondents do not opposc a stay of execution (ECF No. 13 at 2, 12), however there is
some confusion regarding Petitioner’s deadline for filing a federal habeas petition in this court.
The Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA”) imposes a one year
limitations period to file a habeas petition pursuant to 28 U.S.C. § 2254, 28 U.S.C. § 2244. That
limitations period runs from the latest of:

A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing by such State action;

C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if the right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on collateral review; or

D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.

§ 2244(d)(1). However, the limitations period is tolled while a properly filed application for

state post-conviction reliel or other collateral review pertinent to the claim is pending. §

2244(d)(2).
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Both parties agree that Petitioner’s convictions became final on vMay 31, 2004, and that
sixty-nine (69) days elapsed between that date and' the date on which Petitioner filed his PCR
application, August 8, 2004. Respondents assert that the limitations period began running again
on September 11, 2014, the day the South Carolina Supreme Court denied certiorari on
Petitioner’s PCR appeal. Petitioner, on the other hand, argues that the limitations period was
tolled until October 24, 2014, when the South Carolina Supreme Court denied Petitioner’s
motion for rehearing. On this point, the court agrees with Petitioner. See § 2244(d)(2); Crawley
v. Catoe, 257 F.3d 395, 398 (4th Cir. 2001) (“Crawley’s application for state post-conviction
relief was continuously pending before the S-outh Carolina courts . . . until January 8, 1998, when
the South Carolina Supreme Court denied her request for rehearing.”). Thus, Petitioner has until
August 16, 2013, to file his federal habeas petition,

Accordingly, Pctitioncr’s Motion for Stay of Exccution (ECF No. 8) is GRANTED. The
stay shall terminate ninety (90) days after the appointment of counsel. This mater is referred to
the assigned United States Magistrate Judge for all other preliminary proceedings.

IT IS SO ORDERED.

s/ Mary G. Lewis

Mary G. Lewis
United States District Judge

December 22, 2014
"~ Florence, South Carolina



