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ARGUMENT
WACHOVIA’S DUTY TO PETITIONER

Charleston Paint Co. v. Exchange Banking & Trust Company, 129 S.C. 290, 123 S.E.
830 (1924) expresses the general law for banks dealing with fiduciary accounts. A bank
receiving fiduciary funds is liable for defalcation of the fiduciary if the bank assists the fiduciary
to accomplish the misappropriation having knowledge, actual or constructive, that fraud is being,
or about to be, perpetrated by the fiduciary. The recent case of Cody P. v. Bank of America,
N.A.,395S.C.611, 720 S.E.2d 473 (Ct. App. 2011) followed similar rationale.

Charleston Paint Company hired an attorney, W. L. Rodrigues, to collect an account
against Long and Company. Long and Company paid the claim by check made out to
Charleston Paint Company. Rodrigues altered the check by adding “W.L. Rodrigues, Atty.
for”, making the check payable to “W.L. Rodrigues, Atty. for Charleston Paint Company”.

He endorsed the check: “For deposit a/c W.L. Rodrigues, Atty. for Charleston Paint Co.

W.L. Rodrigues, Atty.” Over a period of time Rodrigues withdrew all of the funds from his law
firm account for his own use and Charleston Paint sued the bank to recover the misappropriated
funds. The Court held that it was for the jury to say whether or not the negligence of the bank
amounted to constructive knowledge of the breach of trust threatened. Similarly, there is a jury
question of knowledge in the case at bar and summary judgment should not have been granted.

Cody P. dealt with negligence by Bank of America concerning the misappropriation of
funds on deposit by a conservator. There was no question that there was a duty of care owed by
the bank that ran to the beneficiary of the conservator deposit account. The issue was not
whether or not there was a duty to the beneficiary; it was the question of proximate cause for the
loss by the beneficiary. The Court found Bank of America liable to the beneficiary for the

defalcation by the fiduciary in connection with disbursements to herself from the fiduciary
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account.

Another compelling reason to reverse the grant of summary judgment is the
additional step in the process by Wachovia and the fiduciary that was not present in the
Charleston Paint case. Wachovia, in a face-to-face meeting with Stewart, opened a new
personal certificate of deposit account for the individual benefit of the fiduciary
with her personal social security number and transferred $260,000 from the fiduciary account to
the fiduciary’s personal account.

It is this step of Wachovia’s personal and direct participation in the transfer from the
fiduciary account to the fiduciary’s personal certificate of deposit that is at issue. Wachovia
directly participated in the transfer of the $260,000 and several other transfers from the Estate
account to a new personal account opened by Wachovia for Stewart a few days after the Estate
account was opened and a little more than four months after the death of Danny Washington and
depleted the Estate funds prior to the statutory eight month period for filing claims against the
Estate. (See, S.C. Code, Sections 62-3-801 and 62-3-805). This is actual knowledge of
malfeasance by the Personal Representative in transferring all of the Estate funds to her personal
account. This is like Cody P. v. Bank of America, N.A., supra, where the Court recognized a
duty by Bank of America resulting from direct actions by bank representatives aiding a
conservator in opening new accounts with fiduciary funds in violation of her fiduciary duties.

After the bank in Charleston Paint deposited the funds into the law firm account, it
did not directly participate in disbursement from the account. And in Charleston Paint, the
bank did not benefit from the fraudulent checking transactions from the law firm account
that were processed by the bank. In contrast, Wachovia would have profited as a matter of

ordinary business from a $260,000 certificate of deposit account. Even if Wachovia did not



benefit, the transaction would be highly suspect.

The protection (assumption) quoted by Respondent from Charleston Paint that the
bank could assume the attorney would properly disburse funds from his law firm account
has been effectively codified for checks and other negotiable instruments under the Uniform
Commercial Code. The U.C.C., however, is not applicable to the non-negotiable internal
counter transfer in this transaction where the Wachovia representative opened the certificate
of deposit account and transferred the funds to Stewart’s personal account for her personal
benefit. The common law controls and the assumption from Charleston Paint relied upon by
Respondent is not applicable.

Wachovia attempts to show that Cody P. v. Bank of America, N.A., supra, has no
application to this case on the basis that “the miscreant was not a personal representative of an
estate, but instead a court-appointed conservator for a minor”. (Resp.’s Br. P. 18). Respondent
argues “Petitioner also mistakenly conflates the duties of a conservator with those of a personal
representative.” (Resp.’s Br. P. 19). This is erroneous. The general duties and relationship of
conservators and personal representatives are the same. Section 62-5-417 states that “...a
conservator is to act as a fiduciary and shall observe the standards of care applicable to
trustees....” Section 62-3-703 basically provides the same requirements ana standards for a
personal representative.

A further error by Respondent, the lower court and the Court of Appeals is their
reference to (requirement of) actual knowledge by a bank of the fraud by a fiduciary. Actual
knowledge is not the test for aiding and abetting; the test is knowing participation. Vortex
Sports & Entertainment, Inc. v. Ware, 378 S.C. 197, 662 S.E.2d 444 (Ct. App. 2008); Futures

Group, Il v. NationsBank, 324 S.C. 89, 478 S.E.2d 45 (1996). (But see, Gordon v. Busbee, 397



S.C. 119,723 S.E.2d 822 (Ct. App. 2012) that dealt with a lawyer’s duty in general and not a
bank dealing in a face-to-face transaction with a fiduciary).

This is not an electronic banking case. Holding a bank responsible for a face-to-face
personal transaction with a fiduciary by a bank representative (or letting a jury or a trier of
fact decide) is not a threat nor an undue burden on our modern banking system.

THE ACCOUNT AGREEMENT

Wachovia argues that the terms of the account agreement control in this case.
Plaintiff was not, however, a party to the account agreement, and thus, is not bound by its
provisions. As one court has noted:

It is a fundamental principle of contract law that parties to a contract may bind

only themselves and that the parties to the contract may not bind a third person

who is not a party to the contract in absence of his consent to be bound.

Nationwide Mutual Ins. Co. v. Chantos, 293 N.C. 431, 238 S.E.2d 597 (1977),

cited with approval by Drafts v. Shull Sausage Company, 276 S.C. 52; 275 S.E.2d

577 (1981).

More specifically, a contract right cannot be a defense to a claim of negligence
brought by a third party not a party to the contract. See, e.g., Mullins v. United Carbon Co.
111, 113,137 S.W.2d 1089 (Ct. App. Ky. 1940). A bank has a duty to third party beneficiaries
of fiduciary accounts under South Carolina law notwithstanding an account agreement. See,

Cody P. v. Bank of America, N.A., supra and Charleston Paint Co. v. Exchange Banking &

Trust Co., supra.

CONCLUSION
For the foregoing reasons, this Court should reverse the order of the Circuit Court granting

summary judgment, and remand this case to the Circuit Court.
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