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1SSUWES._PRESENTED

|

discovety -

Did_pleo Coun sel Fail 4o file motion for
2

+)1_e.*cgn_d_i_‘r_f9_rlS__o}__ihc._\)_\»eﬂo\_?

Did plea_counsel mis) ead apphicant _about

Whethe plea o unsel_was_ineffective in

Ay

_“_Qg incorfrect S_e_r)_te.o_c_i_n%__g_d_v_i_c_e ?

%_I_V

o

D.d ] l_eo.\__co_u_o.s_e_'__fo...'_l;_to_o_\:_\'\gc_'l' Yo_the

f e_cl_uc:l:f_o_n__o -? 'D lea ?

C.o_.,\.o_s.e_l_\§__P_e_<_j_u_r_e..d___tesii_mon.u\sj

Wo.s_Petitioner _prejudiced becavse PeR___
S,u.c\.gp did_net e_nj:e,(‘:i'.m‘-n__‘fb_e_m.cxﬁej‘__o@ 'Olecx

Did_Ciceuit Court judae inform_Petitioner

of the moayimum_and_ minimum_Sentence -

?

. :
h eqr_l_m,% o

9

Wos_ Petitioner_ denied —o-Pf eliminac Yo




.____Q?_d_P_\.ea_*c_o_u_o_s_el fail Yo ioves H‘%oiv_e

disceepancies n_ Petiicoers Case ?

—.

Did plea counsel _fall to_ob Ject o

recommendat Ye) g_oqQ_S_CiD:k nCe ?

Did_plea_coupsel fail _to _object o

et Am:-ﬁ__i,m_P_acﬂ’_hS:tq'f_t men-t _2




ARGUME N.T.

Rleo_Counsel foiled _to_file_motion_For_dis covery.

In_post=conviction, o petitioner may be qranted

Irelief boased_on_inetfective _assistance_of counsel

1if he _shows s (D that_4trial _counsel _Folled to render

A,Ee_&.SO.D.a.\D_Ltj_ _effective _assistance under. Ap.revcd‘i_ n o -

professional _norms,. and. (2)_ that he was . F_r_e_‘j.ud,;‘_ccd__ I

b_t:’“C_oun_sgj:s__i.n Cnc_{l_e.c:ti;\/,e_;p_e.rfo cmonte .. Steickland. N

-r

Iotate , 383 S.C. 539, 681 S.E. 2d s92 (200%).

. }
Woshington, 466, U.S. 568, 104 $. Ct+. 2052 (1984); Stalk v.

)

D_u,r_‘n_ng, _the_evide n.tim,g_ _‘h_egﬂﬂs_ﬂe"ﬂtion t,«:fs-;pfi‘éb:e@mf;cs«;:l ,,,,,,,,,

testitied thet he §jed discevery. motions after he wes

.refro.}n_ed_.,,_'_Peﬂfkioncr Now .hccc\oj, asserts thot this issue

from_the_Yact that Petitionere has_two leHers feom_the

P»Qr-:tf_o.;js__q__mgﬁes‘_o:?_sle_v;)u_r_fj,._:ih.fs._QSS_e ction_Stems___

s,

] }chenyi‘_! le _Co,un‘i’ﬁ._.C\ec,k,,_og_. Louct, Mt Paul_ B. Wickensimer -

o _,“w.blch_.padfajns Yo NEWLY _DISCOVERED EVIDENCE

da.ted__A.p,r_}.LQ 5,2012_0 n_cl__A.p.r_i-I_'flﬂ.,_Q\_QIH_._I_n_“}.)_\.e_fir.sfk

/,
letter Mr. Wickensimer informs _Petitioner . that “As of

’jfodag.\.s_cla.‘fte-,*ﬂO_Mo_ﬂoﬂ_-fot_,-D;S.CO,V_Q.\’_%, _L,UI&S._TF}, ic.cj,-_w.:‘:f_‘b .
\ )
the_ Clerk_of Courts ~0_'&&C‘E’:.__I..n__1th,<3_5ti_’,c;o_m.c:{__| etter

M\f._.'vJ.i'.ck_en-S.'im,cc;_‘iﬁ_getm’s_?.e*f‘i’.iof)?—(_tho:f_/_'Dib'coVCYE.S___- .
5
matecial was not  Filed with_ the Cleck of Court. . _ .

(1




____d_____ D _(S_e_e_e.x}nlb\is_kxuom_cLBy . -

R,\X.\.E_Q_6.(%).(_\)__0:?__30}1ib_..ca.(io\_;'Q,O\_R,u,\Ae.S_O'S'_C_‘tI\I_;_‘ : -~

¢ iyac ) Yo e >
Peocedu e,_S.P_CC_l_9_\LQ_\.\J.‘S___\’_e_%ul_r_eS_‘O_r_h\(5.\_0_&\__6_\.S.Co_\I_LS'3 )

reque st _to_be Filed with_the cleck _of Couct when

they ofe to 'b_e_u,sg.d_@:r_g_\nﬁavim%_c_r_tciaX_._In

r_e_+_r.o_s_P_e_c_t_of__Eeii:ti_og_C.Cs_ quilty plea, the Ciccuit .

Cou r_+_w_&s_[2to_h;, bited from__utiliz] ngq. Statements and

reports. aqainst Petidiongr_in_determ [,:\_2_93___‘)'_9__0.»906_9_4— ~

h .’A:s__%.u ‘}_i_hj__P_\AeAAo_O_r_d_?_(),aci_\a_,_m_&tte_\'_s,.m_“t\)}S_Cpt_s e
should . how_e_b‘egoj dé*b»‘fef_e_c‘:\'o cleck oY Coutt in. : o

brdec_ta_hove been filed and made. _Pm_‘\'_,_&_ the

recocd _in_plea heating. Therefore, the Circuit

Court has_committed an_adbuse of d; S,Cc.ei_.’_o.n__\o%_- e

- &cce.p:r_.',0_3_P_e:l*_i’ii_o_oc_r_“s_'g,u.)Ll.’r;_.s_*P_\ ea e Msoy the Court's _—

. oxcce.?iio_n._o{_a. _gu}_\ig_P_\.ea_ 15 to be s up.po.(te d Mb.(j.h“_._,,_, .

factuol _basis. Tn_ Petiticness_co. se, the & u,p_p.osedm-__.__ -

‘ Faciua_l_b.o.sis_-w_e.c.e_§_f_o_m_r_e_po_c:\fs_tba:l'_w_e_ceﬂo_o_+

. even_filed with_ the Clecks _office. This_ matter

indicates that the Circuit Court Jacked subject ="

matte C—J u_f_i.S,d_l‘ et l\,O_O___"fZO__O.k cC Q.P_"’_Eejh‘:t; o n,e_r_‘s_gu.f J_‘ttj
S ___,_,F)e.a, because the factuol basis in.relations with .

the__feports_and_Statements _that the State U_Sfc',_&gcu' ot

Petitioner wese _not_Siled_wiith_the Cleck's office.

o V-Tb,e.r,cfo.ca.)__th.e fepocts. and _statements_wece oot _| cSm,\_Tv.ed e

. decumenits. ~ e e

@




This__matter_Shows__thot Petitrenecs p_l,ea was

no¥t e_njfc.r_ed__isnow}.n_g\vxj_ﬁaod__f.n:lte.l.I.Egem‘_lg_b_ecause

No_enidence, fecords, Statements_or feports toere

&——P—Ce.s.e nted _an d_—:F_;j_eA__w_;\_‘Hg__‘t"_\_C__C_\.Cf_k.\-s——o—Q—Qice-—

before __Eej:i:tio,n_e_Lp_l_e_od,e,cJ_gu N l_f_gs_._Tb.i.s__s‘_s_w.be.c_e

Petitio o,e_r_\S_P.lfa_c,o.uos.e_l___-Fo ded _to_cender Ceascnabl 4

effective _assista n_cc’___u_n.d_e.r_p_cev.ai .\,\'_og _\O.co:@_e ssional

necms_and. Petitioner _was. also_prejudiced. b Yooom e

COU.D.S_e_lis__\\.n-e:ﬁz_e(’_:H_V_C__P_e_f_{o_r_m,a_0c C.

_Plea_Counsel mislead applicant about: the

Conditio O.S_.Q.‘F__j’_be_._P_\_eq_o

Counsel_failed to_object and disclose the issue of

Athat _the Circuit Court lacked Subject- .matter .
_:)ur;Sd;,C"Hon__".‘O QcceP‘f‘ Petitioner's. e\sui.lf(j P\ea to .

the__offense_of lewd _oct (1e-15-0140)_because_lewd

act s not a_lessec- included_offen se_of_ceiminel

sexual__Conduct_in the lst. y-ond. because po_tfrug-. . _

billed ‘»_n.d.n'.c}_mc_o:}'_chom.%i.n.?)_?eﬂif_one-r_w_{i\a__C.m‘m,i.na.\- -

(l,uo.shed...,__fhc"‘, Petiticner's Counsel alse failed +o advise

p_eii:kionc,t_jha,’r_h,c__wo.s _entitied . to_instruction. on_lessec. .

included__offense_of Ceimina [_sexual _conduct tst.

Sexual_Conduct _twas_ filed _wiith_the Cleck’s_ office ae

L The_Circuit. Couct _ecred_in Not dism ;‘53;”3 the .

(3)_




Ch at%e__o.j;_c_c.(m_\in,al__s.e.ﬁu&_l__C‘o.n_d_bgc.“l:_\it,_.b_e:?c,ce

acceptin 3__thc__PJ,eg_,o}\__lew_d_QC+.

The_Ciccuit Court_does_net_hove 3 ub.'s,e,d':_m.a.‘r.f;.r

3u_v_i_s_cl_i_c_‘r_io_o_‘to_c_cnyjc-i— o defendant of an_offense

unless thece is_an_indictment_which_suffic lent)y Stefes

the_offense , the defendant tiaiv es.-presentment,

or__th e__offense _is_o_lessec- jncluded_offense_of the

c_r_im.é_ch,q.r_%_e_d_;‘.o_tb_e_f.n,d_;fctm,e at._ State_  N._ Packec

(3-C. 2002) 35| 5.0._567, 57| $.E.2d 2883 Hooks

V..

State (5.C._2003) 353 S.C. Y48, 577 S.E..2d_2ll.

In_Petitioner’s case, the charge of lewd act

15_nNot_o._less er_—_:‘_nglu_cl_cd__c_zﬁ{efo_s.e_ef__&cs_’r__d_e.g,.r_e_e_

Ceiminal__Serual _Conduct _and ne_indictme n_*L_C.hnrs.} 0§ .

Petitianec toith lewd act was_eves prepaced) thee-

fore. _ﬂ.o_\Ig.\icl-_w_o._’\_\:.e_L_oﬁ__pr_es.e_n:tm_cnj'_o_F_Cb arqe-

to__qgra nd__juc __C,o_u.\.d_o.cc,un,_co.h.ic.ln_‘w_as_p_r_e.ceq;u.f.s.f:l'e

fg_V_O.\A;Ad,“%u i +‘j _P_\_cc\..

L+ o._P_P_e,ar_S_:i'_‘n.e__wai.\:.e.c_c§_f>_cc_s_e_o:fm en ‘f_mm3

Not hoave ' \s,e.en_e.)ﬂe_c_u_te.c‘_i.n_s‘ttf_cf_co.nfo.cm.fj’_'j

ttoith .5.C. Code Ann 8§ 17-23-120 - 150 (1995). This .

seg_tfp_n_w_h?_c_h_.:‘,m_p_l ements the. Beneral _Assemb! s

a_u_th.o_m‘_t3_1: ;p_r_b_v.i.d.e_-Fo,r__w_ai_v_e_r__o_ __p_r_e,s,e_n_‘r_m_ef\j

ot Indictment under. Acticle V877, requires_the — .

(4)




accused. to_eyrecute_a__written_toaive—  of

P‘; es e_n_'l:m_e_n_t__c_{:_i_n_d_u'_c:tm_e.n_‘i'__b_(;i_gp_te__t’lc__ S

cleck of Cou r_+_o§_tb_e_cw%_bqv_f_o_c\y)_‘lu g:‘s_d-?cticn_______

Jot  such_case. &.C.

Code Ann88 17-23-120- andilo__

(_l9-85.)._.A_D_is_s‘u_G.__o_‘F__d_ue_P.to.c.eS‘S_\/_;,o_\.a_t:on hos

o_c‘c.u_r_r_ed__d_u_e__to_wc_r_a»_d._A_c_e_o.r_d_ing_to_ﬂg;;gzif?i?&éfné@s“_____~

sentence sheel; h's initials__seems_to_have_ been

reraed_where % s indicoted. that “Defendant

s A\ e
waives_presentment fo_qrand yusy. (see_exhibits

Camd_D). This_should _pose a question_tithin_the

court’s _mind_of why wosmt Petitionec’s initials

on_the__sentence_sheet before the Circuit Cou ri_:; udse__

qave _the written_instructions_te. Petitionec. Thete 45 .

_ino indication  within . the %ung plea transceipt
Juwhere the Circuit Court ,Sudgc has Tnstructed

Petitioner to_initial _the Sentence Sheed so_how

did_Petitionec’s initials _appear on_th ¢ _Sentence_Sheet?

_wi | _Petitioner’s_plea_counscl failed to render feasonably .

effectlve assistance undec prevaiiing professional

inocms_by nNot objecting to this miscacrisge of .

_fiustice and disclosing this issue fo the Court

b.gio_r_e_oi\_\o@ing__Ee_‘rj' tionec_to_ .Pl.eg_%uj_lts.- The right

To_wolve presentment 15 o_pecsonal right_of the

occused. The  Ffoct that_ Petitioner’s weitten. walver. ...




lwas not executed before the Cleck of Couct may

have _atfected Petitioner's_decision_to_waive the

right to hove the iondictment prcsen+cd to _the

%fomd \\ch_ .__H ad_P.e.+ tionet__Known _cbout_this_matter

before hand, ‘l:h.c_o‘uic_ome_m_o\5__ho._ve_b_e_e.n_da:Y:Q_c.c_e_nj;

on_indrictment_ihich_has net be en_presen ted _to

Code_of VLaw of 5.. Ann_817-23-120 to 1o (ags)
{e %unres_j’hod‘"o, Cnmina\ de*‘:mdan‘t”musj’_&gn R S

waowec_of indictment before Pl Jmc_:,_,%un HS Fo

Ithe %rand \Uﬂj ThrAOU%")____Qﬂ o\dm{n;s#rc\"ffve,

Pe+:_tn‘oger_.oro.l\&5 Qgreed +c _waive _his r|3b+

to c;__\;uc%_fruol but_the orol woivee o¥

prese ntment wos_net Sufbicient to bestow

S_u_b\.i_e.cj'_m_o.tter_}uf_i_s_c\_i.c?b'_o,n__o_o_:the_“\:r_f ol _couct

in_the_absence_of _on_ indictment ) o wsitten

WOINET  LuoS fequ ired._0Odo. m_v_,_s,ta‘re__(_s,.‘c,._g\o‘o.&)

350_5.C. 300, 566 S.E. Ad 52%. Criminal Low

Kew 99— . o _ )

By +he\L_p\mnH\anguo\ge,_§§l‘l_23 130_and

- 140 _makes_a __w_r_n:tte_n__w_g\_d_ei‘__o:\:_P_te.s_e,oj' ment

of indictments not_FPresented +to _o.g r_qm_d___\")ur Y

(6)




_imandotory before the teial judae can_occept _

the plea. Thesefore, plea counsels oets are

within_error for failine __to_ef_{ecii_v_e_(‘S_as_sis +

petitioner with properly executing the waiver
So that it would not rendec the pleo invalid.

% e_'tn\_ﬂo_n_(ir_:s_cs.u.:‘_Hig__PJ.e,C\__S.bau_\,d__b_e._\!Q.CQjLQd_.

No_pecson_shall_be held Yo answer for o

C.a.P.HTa.\_,._o_r__o_th_e_&‘_bgj_s.@__.;_r\_‘Ea.olQuS__c.rJ m_e,ﬂ.u_n,\,e‘ss _

on a_ggssn,fﬂegf_o_Lfgd_f ctment of o_Qfa od

\UeY s Linited Stotes Constitution, Amendment Ve

| Plea_counsel _was ineffective in giving _ .

i_o,cog:ec:l'__s_e_n,teAn_ciog_,aj_\?;ic.et._ . _

Petitioner _testitied ot PCR Hh-eo._r.f_o.g._tba.‘l’.,--,, I

|plea_counsel _aduised. him_that 1§ he Pl.e_,d,__m__-_, o

guf It 3_,_&3_tnltio_o,ex:_p.o,s 5_T_b\_gﬂ--uzo_wl_d__b.e*d_e.p.o.(:'lted

ond__the_ state would _dismiss_his_criminal

(’,,\J_o_\'_g. e._ o %a_{,o,sjt_. bim. Pleo_counsel also

testified he_did odvise Petitioner thaot pleading

qu N 'hj +o_tb_e___cb.ogr_3_c__o_€\ lewd _act _would
expose. _him to. pﬁenkaa.\_\.ﬂ. ,ibe{.ngud,epo‘cted».,__.,,., o

Plea_ Counsel ¢ om_m_iﬁed_,,_'th.t_;cadmo}__(‘_.o,e_r_c.i,n_g'&_m I

Petitioner Yo Qlea auilty by v .o_\a:\:fng_%_._&.ﬂc‘ed‘e_A an.

§J_6:_q;l,0. (N ( 9\); s unlaw fu %o o Person _i6%.§ e

(1) | e




Ecx.\.s_e_,_rnis.l_ead.:‘,o_gﬁ}_.'w_{'.’o.r_m.ati_o.o_a_Ei_eg__C,o.u nsel _alse violoated

Ku_l_e_&i'l,.ﬁ(.b)_-,_l}_tlAecl.-,__'\LS.CQDAd,uAc:t_OS:_th_e_.A.P.P_eJ lote

Court Rules=5S.C. State Rules of Court Procedure,

Pleoa_Counsel fa Jl_ed_tome_n_s_ugc_:kb_ai'__th_e_P_co_cee.d.i.n%s

served the &uo.c:l:i.o,nwo:f-_o:d.jgd_i_cd:i_ag_%ui_l:l'__o_r_;.n_n_ocen_c‘e_,_,_____

while o) Cc_teﬁ_tljﬂg the _r 1‘3}.‘:4’5 of Petitioner. When a

de:Ee.OiaD:t_p_Le_Qéé_gu‘i_i.hj_up_oﬂ_fh_e__m_;Sod_vj'_c_e._o}_\nis

lawyer,_the de fendant 1s_denied _effective assistance

£ Counsel. State v. Hozel 271_S.E. 2d. 6023 Vickesy

vh.__s.tatc_\_8_6_5._\':,__2d.-_8,2j_(lajl)_ggnge_c_us_tb_e__‘ogsi_c%

e_?__eg_\:eg‘ﬁ_%_a_%u_ij Ty plea Knowingly and Voluntacil y

u.po.n_ +b.e__aiv_ice_of_,c.gm_p_ejsgi_Cgu_n_sg_\_.._tuc_ne.c_ Ve

Stoter SITS.E.2d 42 (S.€.0999); Mexandec V. State,

T Yoa S.E. Ad 484 (5.C.1931); Ray v, State, Yol S.E.

. lad 151 (.. 199]); Hinson v, State, 377 S.E. Qd
338_(5.C. 1989); Jacksen_vs State, §35_S.E.2d_926

(5.C._2000); Fivers V. Stote, Yob $.E. 2d 154 (S.C.

7-______ _119q0)... Petitionec _would_net _have _,pled,,_%_u\,i Mty hed .

he_known_that _the State wasnt 39i0>3_‘\fo__d\‘s_m155

the charge aqainst him ._(SQQ_P‘_C_R;T?EU‘EIQ,Qri‘:pfjﬁpgg‘%__ _—

3% vneVT=20).

! Plea 00uoﬁs_ej_a.is_o__?_of._\Ae_cl__to__o_bggcj'_—toﬁ:tbe

L _lreduct ion,ﬁ,o{_-_P,LeA_.,_, B

G T R '3}




. D_u_r_i_n%__Ee_tx’;._tv'_o_n‘e-r_ls_%_u_i_l_ts__plgc_\wb_e,a,r_f_n.g,,_tbe

S.o_\_i_c}:i:o_r__f_n_d_f_c_qjl'_e_d__tha?f’_eé’iﬁﬁb.n.er_‘s_ll.ho\t%c_o-p

cciminal_Sexual conduct 13+ would be reduced

h ‘j_p_l_e_ad,io 3__to~__l e.L0. A_ac +. (se e_P-l.ca_h_e.ar_i-n.g

ﬂ_c.c.o.cd_n.o.g_to_a_\.e_tie.t;d_a}_cd__O_C:l:oJ:-e r b,

2 -O_Lo_oj:__whf_c_b_ﬂme oc t:f(J_%_SAo_\-;_c.fig.r_&Qo,cwQ(_de_d

to Pe+ itioner's_plea_Counsel) _states that " the

State _w.ill_reduce_the_ - .o.U_o,w_a‘.ng__c_bac%_c_o f

Cn minol_Sexual _Condu c:f’_m.i.o_e.r_l_Si_d egree to
Lewd Act_on_o_Minors ' (see C.)&.\:\._b_j'___E)___A.\.so
uring Petitionec’s Post Conviction Relief \neod P —

{the oresid:‘ng_:\udgf.__r_e.:?_ecs _to__Petitien e\:..bg-#______*_-

A — Scxgmg_,__he 050+ _the reductien in the. c)mrge., 4
1(see PcR heacing Fransedipt, p aqe. 48, \ine 4).

Accord;‘ng to Websters_ d.‘c_t.‘onar_(j _feduce

means_to deccease] lessen jn d eqre e.. Reduction

means_the State _of bein S_Jie,d uced. Petifloness

P_\,e‘o,_Co.u.n-S.e_I__‘Ea;.l.C.d;to_ltn;go.cm_eeif:l'_lto_o_cr thot

b}s_%,u_i_lig_p_l_e_cxﬁwo uld_be_due_to_o_reduction

Mo the Post Conuviétion Relief ofder of.

and _Not «a c, f‘smfssa,l._ .O‘E b;‘s,.OF ?3.;00,.,. .Oho.(ae.

D;

lstated thot e believed. the State twould dismiss
i

ismissal, 1t is_acknowledqed that Petitioner T

B ()




the case twhen he pled .u-f.liﬂ.:\__(.s.ee_u.n.d_e.r_),in.ed

f
indicotes _thot 1t s envident thet Petitioner

o.o,r_ta‘_o.n*of_();nd_Qt_Q¥_D_§_s,mis.sg_\_,_pcx%e_})_._lb_i.s_is,s ue

P.I_e_cl__%.u.}_i_tai_upo.n__th_e_m.is,ad_ie.-’».:c_e_c‘_\\—._h.‘_sﬁp_l_eg

Counsel_and _dented_effective _assistance of Counsel.

The_ CireWit _Couct _dees _not _have gub 3 ect-

on_offense unless the offense 1s_a \esser

mattec j,u_rj_s_d_ retion_to__Convict o CLQ,'.(;_CﬂQQi »c:Q .

include d__o_g:_e‘r_s_slc_oﬂ-_ﬂn.c _C.c_i_m_c__c.\rmc_%e,d_}‘.n_th-e_

indictment. State Vi Gutheie ($.C. App. 2002) 352

iS.¢.lo3 s72 S.E. n.d.309.. _C.r.i_m.}ha.l,.,._l.awv_Ke.lﬁ_ Q..

Pe:tiif,o_n.e.r_‘s_%u.§_ijf,x3_\3..\e_c_L_ - ofml_‘ew.d_a_cj'_i.s _not a_

| e.ssAe_r_;‘_o_c-l.udne.d_o_wcnf.co_s.e__o-_ - Caminal_Sexual

Conduct_toith_minoc_lst deqreesy thecefote  the

’

Se.)iuia-l___Co.ncJ.u.C:F_w.fih_m;.‘no.r__l.srt_d,e.gce_e._l‘“s null

an cl__(.\__l‘.o_\l_q L J___P_E&-_ﬂﬁ&._Qau.D_SAe_'_S.}Jo wld _have

O-b:)‘-e cted. . -

iy \ 1 . Y
;,/Ee.d uc:f_l_on\.- n_ _P.e:fiii/o n.er_\_s_ﬁc.hax%c __O:E_.C.\‘.Lm fnaL e

Eerl'.;‘:}::‘_o.n_e_r___w,a,s._,p—cc_su diced__becanse

1PCR ..A_:\_u,dge. did. net entectaln the - mattec .

of pal,e.o‘__c.o_un,s.e-l_kwp,e.r_;)‘.u,\:e-d__te_s:h‘;m.o_n_:t.

N

Peti;ﬁo_n.&r_‘s_p.l.aa_c ounsel__testified du cing,

R 1) | I




office_ond_Viewed_o_video_of victim's_Stetements

au_he_n*Pc.h‘iLo.ngr__w.qs__n.on‘_iacm:c.e_@ted_}.n_\‘,&;_l_. This date

is_supposedly_on_July 16, 20W._Petitioser testifried

that _he was_appreh. ended_an Illacgd_;ﬁn_c.u.sfgdg_ot?

the_(ree n_v_»l\_e_D_eter.t:gn_C_e_n;tc_r_o_n_Iu.n_c_QJ_,_lQLl_.

o _ I_n_}gc_t,_d_ur_i_ng;tb_e Pc R_b_egrj_og;,_Qe:r_?_'tio_ng!;_sgbm}ﬂe_d

Q_b_Qo_\siﬁS_shﬁs’._‘f’_'tbats__mgr_lqu_qss_E)&b_ib.;j‘_N.o_.J__{or‘

identification_and_admitted_into_evidence. This

bo_o_k_i_o.g_sbgd_f'shgm_s_fba:f_Bej::itzﬁao.c_Lw_a.s_i_n_{?ac+ 0

C.u s:to.dlj_o:F_tb.e_@_tc&v_ﬁ_ile_Cou n:LS'_O_eie ntien_Center_on

June__ 9,_7__2011 for a federal charge Ne bono' was_set

by _the presiding Judge_of which only_indicates that

Petitionec _was_in_fact _in_custody from June_ 27,20l
___.____ . fi’.o__AuSust_S;), 201l It..is. _indicated _that_the Coust . _ . _

R _,,-_,m,.acknowled%ed that /t_was "clearl‘s\' impossl'b le. for

‘Pe‘f'honer to_have_Came_to _ plca 00unse/$ oﬁ:ce to

\/_i_e.w_tbe_v.ideo:kaP_e_b_acause Petitienec toas_ I'ﬂ_CuS‘fOC{U\

of the Greenvillc Oounﬁj_De ention_Centes from_June 27 .
lel_to_AuSu st 9,20l (See_PCR Traascsi ot J.’og €S’ 63

lines_20-24 ond_ 65, lines_ 5-7).

.. o .| .. This_issue cleacly shows.a psejudicial nature. .

a%aR.ns_'i'_P_e_’r_f:i'_[o_nﬁ(‘md_u,e__io_’r_b_e‘_C_i_r,cu_i£:‘ Coucts_falare

to_tender_a_conclusive_decision_with_the deficient

‘____4%__ e mgnn,er__o_&_g\_e&.(lcunSe\,\_s,,acj’_o:\:__()_cc. &9&\,5., S

Ly




Circuit Co,u_r_‘r,j,ud%c__j,s_},o_es_\'.ox_ﬁqr_n_qt~.},n£qrm_i.n%

5@0:!:&o_c,e_.{o_r__t\)_c_c_\lcg_%e

D_u_r_i.r_\_g__the_P*C_R__h_ewin_%__ﬁeiij:f.o_og,(‘_‘tes.ti_ﬁe.cl

+ho~_’r__d_qrjﬂn_3__h_"_s_cs_uj,\i%_p_\_ecx*bAe_a_ci_n.g*‘r.\) ete was_No

advisement of _the mand (\foﬂj_mj_njmyk m_and_maximum

Sente n.c_e_?_o_v_‘t\:v.e_*C.\lq\\'%e.__o_ . lewd_act._(See PCR . _

T ca.n,scdp:lf_ of record, paaes 53, hines 17-25_and_poqe.

SY,_lines_l=4.).

UPon__texi ewin %_'ﬂme —qu A 13_9_\3,0\_\3 eacin q

transcaipt, there_is. ne actual _.S\_\o.wins ~where the.

Couct _advised Petitioner of th f__,_f!)gnd.a‘_fo_\’_&j__m.l‘ amum____

and_maximum_Sentence._In_foct the tecosd s -

CJ,&C&('_\_\j___dAe,t?_:_c.l\.C.\'}j'_OS'___'tb.;,S,_O\cl_\l_l‘_s.tmf,l‘)”’.
Rule W€c) (1) of the Fedecol Rules of Ceiminal .

PCo_C.ed_uL(’__._e_S_‘\fog\D.\}s.\t\.c.s__%u‘\d_e_\]r.\e_s__to_en&u&‘_e_ibo.*__o.\

%ui-\ .Jr_S__pl_ea_?_s_mgde_\Soo.w}.m3_\13~*Q\0_d_.\1_o_|,u ni&r.i-lﬂ_o

Pucsuant to Rule Il the judae must address the

dete O.danfl'__I_D_O_P_e_n__C ourt before _oace .e.‘):\:;.n Qo

L\:-I.{tj_P,.\_eCx..__Ru.\.e.__'_I_.C\.\_So___T_C.%b\3.\‘,65_:\‘)):('-___:\\.2\_3%_8. to

densure. thaet the defendant undecstands the .

m.andatesy _minimu m_ond_moYimum_sentence_ For

fb_e_Q}v_ar_gc..

U.5. V. Going, S\ -._ld__LLo_o_,_°L03:_o_s_(il_tln_C,)_R,_iﬂS_S_) | _
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Court's__Failure__to odvise_detendant of mandate Yy

minimum__Sentence__Constituted revecsible errof.

Pittman V. State, 249 S.E. 2d 623 (5.C._1999);

C. 3.5 Ceiminal _Law 8404 (1989), " Peior to

accepting o_pleaof quilty the Court (s requiced

1'o__q.d_ux'.s_e,__a.cc.u.s.e.d_of_-tb_e._r_c,\n%.e_of_f)_u.n,is.hm.e nt

a.ﬂac_b_e_d~t0_+_b_e_O_E'P_e.n-s e__C.\:\_cx.(‘_%e_,d__s.uc_}:;_as_._._.,

. \ h}
the_ _minimum—_and—_max,;mum_S.ente n.c.e..._\_/_\_\_SAo__S_e.e _
State v.o_H_a_z.e_L,_Q\.'Zl_s_hE_.__sL_d_é_o,:L_(_l_q_go_)_-

Tb.eAr.e_‘:.o.\tc-,__the_ﬁei;'_ti.o.n_e.ris_%.u.i_l_hi_ﬁl.ecx*is_no'!'

e_%q_a_l,[_‘j___\/_o_l unta r_&s_.a n d__k.n.o.w.inﬂ__b_e.cau se. it has

been__obtained _in_Viol q{:;‘o.n_,of_d,u.e_[lco.c esS_and

is_thecefore vord. Moreover,—becaus e_a_qui i’nj

plea (s _an _admis sion_of oll the _clements of

a_formal_Crimina '_,_,_C_b_a.nge- »1t_Ccannct. be .

tru lﬂ__Volun:f:arj__un less__th. c_de-pen dant

POSSSSSeS__c\n__unders‘f'andmg__o'P the__law_i0

relahor)_*o__fhe__pacis _Base_dmon these [ssues_ond

pac ts o:F_J_ch_,._tb_e,_ -i.r_c..un.t__cvcur_‘l'__l-a.c-k-&d_—s-u-}D:\CLC‘!'
Imattec jucisdiction to _accept Petitionecs
SN S %u”'hj .P’CO.,. L L sl

The Circuit Couct lacked Subject - matter

:\‘u‘r_i_s dictien_to _oc ,c,é.Pi.‘P_e. it .o.n_e_(f.s.__%u ‘LH’.%_: P_\.eg




becaunse_petitioner wos_denied _a_prelimina ty

he aring.

Petitioner he.r_c.b.lrs.u.\om_}:ts_ge_v.i.d.e.n_c_e__& which

ace - letters from_this_ former PCR _Counsel._These

| e:f:f'.e.r_s_aca_d.mﬂ:ed__Mdcc_h_l,_Sl Ol3__an d__S-b-o_w-s_i‘lime

it b.c,r_e,__wasn‘;t_a_P.r.e_\.im_i.o.o‘r%_hear_%.ng_w.‘n:}.\n in_Petitioness

Cas.e,._(§_ee_Exh,'-.\:.i:\:s_-_}io.,n.d_G),

When_a_person_chacqe d_with_o_crime _whoe_ 18

entitled Yo o_prebiminacu_heacina _oo_sSuch_chasees
P 4 ) g°

ppe a.r_S__i.n__P_C.CSQ_D_O.f_\D-S_CO.u_D,S.e_l_:.n_&_\).e m.l.ng;ko

lset b_o,n.d-,__b,e._sba.lJ_b_e,_n_oii:F.ﬂed___b.nj__m,a%},si’_(tmfc..“__

oml15__&rw_d__l‘_o_ur_i_tn‘.ng__o_‘f-_ , .'.s_.rj.g.bj'_‘to_s-u ch ~

P_r.e_l.im.i_n.a r_S__b_e O.C;.ng .

. ...A.-He.t_,,s:e_v,.?e.w_n“_n.g_.?_eﬂj'_fo,n_e\‘,fs _A pplication. Lo

! evide n_ca_o:?*a_o.oi.'AcAe_of__'Ee_’rj:t.‘.o.n_gx_‘s__\”_x‘_csh:L_to_cx

_’A.pp_eoxr‘osn.c.e,,BoAn.d-,_anél:' Bred 5,_infe_r_ia_l_.,_*hc.r_c s.no. . ..

The Supreme_( o.u.rj'__\:\.e,.\.d_“\i\a.a:\‘_:\.uf_is.d-i.c:l'_{.e_ﬂa \

|,om_3.u. a3.e__of_Sjtat\:un‘_e__P_co_v_\'.A.'m. __'kh.o\‘_\'_a.n.tj_MQ%LS:tr&fc

wh o_i_s‘sieas_a_w_o\_c.\tanj-_c.\mr_csi_n.cs_a_cf_im.e_b.e%o.m;clf

heacing, that s, that “lhen such _heas, na _has .

been_demanded the_ case_shall__not _be_ Fransmited

to_the Court of .%en_ef_Qs_\_.S.C_SS_'\QDé:_O.f._S.u.b-mJ:HCA +o

(W)




+he_“csf_a_o-d_&u_cﬂ_._u_n_ti_l‘_th_e__PLe.\_i,m_?_Q&Lﬂ_b.eav_i.ng

shall_have _beea. .c&\_o.d_;\_i_s_u.n_c_o_n_s:tiiuif_o_n_cx_\_o,.o_d

+h_e_r_e_‘EoLe_v,__C_x_\ib_c.u%\3*Vﬁ.c_ej\,?_‘\'__o.{_no_t;.ce,__of_f_i,%\.\+ +o

prelimin cu_g_'b_e_ar_i_n.3__1.9_mg3n_e_c_P_r_c_s.cx_\.b_ed_b_t3~s.e.co.n.d

Statute i3 _Condition _P.Le.c.edenj’__‘to_c_o_c\_(j'_o:\:_g.e netal

g e.s.s.ip_o_s_obﬂta‘..n-i.n_3__:\uxjsd.}_djg_o_o_vg_v__’r_b_e_mafl':fex

uwndes_Ficst stotute, So that netice is fe Qu ired

of?*r.i_ght_to__gte. Ll mainas «j,._\'),e,ad o_g__\a_e foce_ it can_

be  knowin 3,\_3___‘(“‘0:\\ ved..

Petitroncc’s pI.ca_c_o.u,n.s_e_l_fo.L\_ed_to_e_n_s_u_r_e that

tbeﬂp.l:o_c‘e.ed.io%s _C o.mp.\.ied_,-w.iih“:the ___Sftf-\tu.‘.to_f_ls_____ I

requirements. Foc. Sr_bé_,_,r_e_%qe st as _scheduled._ Pl

to cxcl_v.i.s.a',o.s__ﬁe_'t:in‘.o_n_e_r:__‘tc_P_\_e-o._%_q&.n‘_l4+A3~. B

Fai) u.c_e,__to_C.O-OduC:f._a_,P.COAP.CL\%‘_d.e.m.o. aded

P_te_\.n‘.m_i_n,a.\'_ﬂ_\')_em‘..\‘.ng_cl_e P_fj\lf—_s__amﬁou_r_“t,, of aen eca\

sessions__of  Tuasdiction. Code 1976, 8 22-5-320;
State w. Pocchec, 273 5.C. 567, 257 S.E..2d_Sas :

(19.79). _ .

N.o__woiNves o __p_r_c:.s,cnj:mdn_t_w_as_as:‘c_o.m_P_l_ﬁs_hcd

in_accard_with_statute in_ Petitionec’s Case . Although,

-_%enerall%\. purpose of o p,rc_lfm,;'narg_ %eo.cjngw_i_s,__‘__ o

to o;_pAp_r_i.s.e,__d.enc_e.n_d.an_t_o_ - notuce__ox_ State's

CV.;_J,e_n_ce_,_f‘_ts__p.u.r_P.o.s.e,__a'_s more ap.cdﬁf ,CQLL\% ‘o

estoalolish. thot _prob oble Cauze _exigYys F*o

(18)




Centinue _CLim) ,n,oy_\__P_r_o.c_e_ss_._C‘cd_e__lﬂ_e_ﬁ,_,ﬁg_HB;Q&_Q,

P\eO._C.Qu.n-s_e_l_:‘\tai_\,ed__*):o__'a_n:g.o.r_m__:ﬁ)_e_c.ourj' thot |+

lac_’écd___s.u.b_\‘\_e,c_ “—matter _+o_ _hear Petitioner's 3u.‘._i_+xj

P-l.e a_becou s,c’,__ﬁe.‘t:‘:t/lqo_ej'__w.o._S__b_r_o_ughj'__‘o.e:%o_ﬁe_a

ma3.?.5.*k(o.?ftc_{o_r_a_b_o_o_ __h_ecw_\ng_\a‘u. ~_wos_not_qiven

notice_ot his_ri 3h+ +o_a_P_re_\.i.m_?_n.ar_g_b_ear_mg +ho ¥

Shows__whether sutficient evidence existed to

wastont the Petitioness detention and trral.

( §_¢_G_R4uJ.e_Q,_CA)_(_Bv)~o§_%_o.uft\3_Caco.\_?_no\__&u_\_es_of—

C.r_imj.na.l_;ﬁco.cgd_une.)_-

Plea_counsel faiied to_investiqate discrepancies

_ of _thich_concecns the date _of _offense_in

Petitioned's _criminal_case.

L Plea. counsel $oiled_to _inves _qL_,‘.%oie. the

matter ot disc repancies. torthin_ Petitionec's _accest

w_a_c‘Cao.+_a.n_d_f.n_d-ic:tm_e.oj:,_k\,ccor_d_:‘»n.g to_the

x‘.n_v_esﬂ::\_ggti‘_ng_oﬁicex.,_Lo.r_m.(,o_e_k\_end.e_c_son of

Q_r_e.e.n_v_«.‘,i_l.e__C.o.u_Di‘j_ﬁghe_\:\_Q_\C_\S..Q?}:?_Lcﬁ_\_wh.o*b_e.“.n.g_du.lS

%.w_o_\‘_n__o_n_Ap.c_\.\_"2.\1)_1010_&_e,P.o_&e_S_‘o*ﬂ d_sg.gs +hot

[Petitionec violated the ceiminal laws of the

State_of _South Cacelina _on _oc.ab ozd...l&'u ne_ 1y 2009 .

b_S_CQ_m_LH_u‘.m_S_th e_act ot criminal_Seéxual_conduct

— -_—
g

in_the | S_'ffowdtgl’,e.e,__bu?‘t_O\CQOCdLn%A Yo this._Same __ .

ey




war f&ﬂ:l"_)#O_{'El\_c_e_(_\__0~CCQ.I‘_Y).€._H.€.O.d,(ff_S.O.D_,&.\_S.O_~_ST'.’GI','CS_; e

that the_ Vietim__in_this_case_Stated that Petitioner
comm.itted_this_offense betwee o_the_dates_of

July 40,2009 _an d—Marehl, 2010. This_i3sue_presents

omajor discrepancy due_to the foct that the
officer _has _claimed _that. Petitionec comimitted o . .

Jthe_offense.

Pe+.+.onec~s__Pleo~hcoun sel far lec‘_d'o_mFor m_the .

circut_Court that it lacked _subject matter

becouse the warcant was _insufficient in_ law.

ceime_before the_ alleg ed vietim's recollection ot

\\umsdnchon +o-_OkCC,CF:k_. PC"' 'hoﬂe %u‘\*}iﬁ_P\e&**t ——

_Lkno_w_le_d_gﬁ.._The.__a%?}c‘_cxvi*\'-_s\,\Ppo-rJrinS_Q-Hlfanff\,s o

S:fa‘.tem.é‘n_‘t_co_uJ.d___nio:l’__b_oLV_e__P_Cc_\l_z'd_e. d_o_substantial

jond_fotally defective in_form, in_that_the foots
b%‘e.‘f‘_‘go_cﬂﬁ,__O.xc,e’._.St,d_o_r.n_‘l'_c the -,b_esj'ﬂ,o.‘F,,_a.J;‘Flan*S : SO

b.as_f.s_ﬁo_(‘_{iodi.ng_\v_r_o_b.a.b,\_e_c.a.u_se.__to_b.o.u nd_ovec

‘L’e__%_em.er,a.\_S.es.&b-n s_because AfFiants_ _FToots

d.o.e.s__D_o_‘f'__.on.m.C.\‘_c\.e.__w_:!_'tb_\/_f.c:f‘_)‘.m:S_SZtafe.m_e nt.

The %j:o:te__m_us_’l’__dem.o.D.sﬂtcod:e_a_%_o_o_d - faith

Qtliem_p:t_:l‘o QOMP'5 with _stotute. relah‘ng Yo

Mwoactants _for _atcest. The Circuit Court | ocked

ISSuanc e,-£EXec. ution_and_retucn_of_Secateh

ko o_w_)_ed_g‘e_o.#__-tbe, -fac:ks__csm_upded_*a‘.n_un_tw.stwarﬁlﬁ

_,_(,1_7)______ U

B e T




information_and_insufficient in_themselves_ to _

w_c\,r_(‘_o,o_t__a__b_e_\_i_e:?_b_tj__q_u_n_pr_u.d-e,n_‘f_rzer_s,o_n that

an_offense _has_been_comm.itted on_a_specific

date . _u_r_t\n_e_cm_o.ce.,__acc.o.r_d.;‘.nsﬁko_i?e:ti_tic.o_cr_‘s | .
indickment _for lewd act states that Petitionec

committed the offense between Tul y-232009 and
M.Q.CC.\?\_.lﬂ_)_Q\0_|-O..._.T.he.s.e._QLC_C.\.CCLL\_\5__{0.u.\'__(ﬂ_>_dl‘£‘€€Cc”,n‘f‘
dotes__thot Petitioner_comitted. _the_offense.. - S

Petitioner is prejudiced in_his_oattack u poa

the__acrest toaccant _ond indictment due_to

failure_ of_offiant's Sworn. Stateme ot _up on_aftiemation.

-,l'ho:f’__c_l,ea\‘_\si._.d}d'. ) ,f).O.t__Su,P.Po\t?"__PJZO,bO.b.l.Q,_C,o,u,se, Yo_be

bounded over. ... Atfiant's_ Festimo DS_—Qs_CV-;.A ence.
Stem m.a‘.n.g_}.mm_{hc_ac.c.u.Sa'Ho.n_ont_ﬁdibbn_er_‘s_ar.tesr!'
- 's_Not._admissible.. o o

Plea_Counsel__tendered _ineffective _assistance o8

C_Ounsc.l-_b.gs_. fail iﬂsm{o_log,otm_j_\').e,.*COuC\’w that the _
wasrant_is_ il cgq.l__,_w_hc,r,e_ infocmation oo which the

wattant _was Toun de_cJ_w_cxﬁ_n_ej_%_i_\I_e,n_u_go_nﬁogth_wd

thot_the_Court | aclked_su b_j,e,e:l—_m_qﬂe (‘___Sur_f_s.d.icfl’_ﬂao__'to

laccept.. Petitioners plea om,%munds that the jodictment..

is_insuffiere ot _as_te _the Vacicnee of the_date ot o¥fense.. . .

Evecy_indictment_shall_be deemed and_judqed

Svu{(:..s‘c.{,e_njl’__o\nd-A%o"od. in dow which in . addtion. Yo

(8)_ e




C\_U_e%.q_‘f’_io.n.s._cx_s__‘f:oiﬁm_e“_Q.Od_P_lnc_e._,_Q,S__r_c,%u-f.cscl__bts___l,qw

(see_Ccim: ool _taws, Rules_o. n_d_Re_Su.l.aﬂo.o s_from_the
qo.u.'l".b_Car,e,(.ﬁnQ_Co.d.e“o_{:*LoduSi_c.\)o\_‘);\:ef__lﬂ_,__§_L7:_lfi:20)_.

Plea__Counsel failed to_object to_ Stete's

I T tecommendation. of a_9pecific Sentence. -~ I
L —During the PCR heacing, Petitioncr. Testified_thot . .
i ISelicitor_made_ o _recemmendation for the moyimum _
Sentence_during the plea_heasing. An_issue_of due ..
_ process Violation has occurred due to froud. Accosding .
. _ to_Petitionecs__sentence _Sheet, 1+ is_iandicated _that
Pet itioner’s_plea_wa 51(0_:fi:\n,o.u.f('_.ﬁ_ego_“'_l'fo:\’. onsS_ocfecomm=~__
&Odocl:fo.r_\_:,butﬂa_cc‘o_cd_»‘.ng__ o._the. Qu ?,H’_S_ plea _hcm‘(ng--,-- o
. _lfranscript it s cleacly shown that the_ Assistant ..
N . Selicitor_fecommends thot the Couct -?m,P ose. the. .
Mmum_of_{f}_te,e_o_( 15 .eQ.\"S_o_(SQe_tCQn.SC.{‘_;.P_"’___O:F_C\SM;,'.fy_p_lc&'\
| Prge 12 D,__A_\,s_o_\_P_ej'_‘.:itLo_oﬁ_\'_\LC_(‘,e_\a,%_S_uhm.?fts,__o,«_\_e Hec of
IP.CO.P_O_S_CL.L_'?:\TOm*th_ﬁ__O;Cilq_ng_S_O_,l.;(’,.Hio_\"__ﬂ'lgi was. Focwoeded
to_Petitioness_plea_counsel, dated October &, 2010
| This_lettec_indicates_that the State_woauid make .

no. recommendaotions _due to teduction_in ,C_b,acge. L

(See_exhibit-E ).

This_issue requices_that Petitioner be

qrante d_the opportu njhj_:to__w.i:k\nd.cqw__\_w_{.s__P_l,c_c\_o% .




g.u.;_\itj_Q_Eed_c_(‘.a.\_R.u.\‘&.S_O“Q_C_‘:.‘.m_f_oos_\_P_r_o_c_ed.u.r.e_Ru.l_P

1 18+h_U.S.C. A .)a__Ecos_e_c_uio.(:S--Lo.\tw.o__P.co_m}sc*no:l’_

to_re Co.m.m.eD.c}_o\__Se.Dﬂ’_e.n_C.C’._m.o.sﬂ__ﬂ.o_ - _{ecommend_o

oS P-e.c.]r?.{.c_s.e,nie nce_in_Courte Santobello_VM._New

Tock, HoY U.S. AST, 262,92 5. Ct._495, 4399, 30
k. Ed.2 d,-_‘,ti?\.‘I..JLS.&(\SJJ)._ Retitiones's cose_Should -

___lbe_remanded_o nd_allow _plea to_be_twithdtawn or . ..

be_resentenced. _becau se_prosecutec _did et

phold _the promise _of not to _recommend. o

sentence._Plea_Cou n.s.e_l_w_o.s_}.n_e”{:{eci:t‘_v_e_{o_c_n.o +

. Qbiiech‘.n.g to_this m.fs.c.ac“c_Iase- 07?2-&().51“’.1‘,06,_,,._.._.,___.__~,ﬁ--,_” o

___ Plea_Counsel _fajled to_ o bject to the . .

_iVietim's .;M.Pacj’.; Stoatement. . . _ .. .

. There. was a.‘,v}ctim‘_s.;_im_po&c*l' Statement thoat o .

wes_presented to the judae ducing Petitionec’s

%.u,i_l_t MPJ_CQ\__bﬁ_Qf_;_D_g.._D_u r_;',n_g__P_eif_ti.o_n_c;r_\s__P__C_R_b,e&\:iﬁﬂ

P_l_e_o‘_C,oAu.m_s_cﬂ_a%f_cad_b«j__tesi):\:_%n'.n.g__tba:f'_.ib.e_Sfa‘kC. e

S.\b.o_u_l_c’_b_a_\/_e_%}_v_c.n_th.e_ _LC:H_m_“SmEm_P_ac‘f_S:ﬁa_Jr_em.en'.f”

peior te _the %u.i_i_ttﬂ_p.l‘e.@\_,scn.‘ke.n_(:in. _b.ecm.r.»‘.n_g.., _ )

_IPlea_cCounse]_olso. ,&39@65 b g testrf Y (0,3w that the .. .

propec fecoucse wounld _heve _been to_gstoate an_

_b_\‘),e_c:i:i.o-m__o.n_:tb,e._r_e_co.cA__a_s_to_a_\l_t‘_o_\gﬁt\‘c_n_O’Y‘ _
Rule 5 disclosure.(See PCR fransct .Pi_eage'sgg fine! 8-%)_ B

~ (20)




Rule_S. Disclosure 10 Ceiminal_Coses

(Ac)_CQn:\:i_n_u_‘i_O%___D_u Tty te Discl Ao,s_e_:_I§_P_dcs.\‘_‘to_o_r

ducing trial, o_pacty discovers additional evidence

or mgic_dcn\_p_r_e,\l_io.u‘s_\.5_r_§%u_esiecl_o_r__oLo\fied )

which 1< %_ubégc_‘\’__:to_d},s_co_v_c_r%_o_r_i.o_s_P_e_c:\:io_m

under_this_tule, he shall or o_m_p_tl_i:s___O.o_ﬂ{%_tb_e_.

o_tbg\:__P_c;_d’_%_o_r__hj.s__aﬁo_m.e_g,,_ox_t\n_e,__c,o,uﬁ ot _
the_exastence_of the odditional exidence oc

m Q:\'_Q,r_f_ak.‘,.

South_Carolina_Ceiminal Low_ Manual 8ie-3-1550

(F).“Within_a_creasonable. Pae,r..;_od_o'_'F_,_ff,mf.__b_e.%o_&‘_e e

sentencin. _,_:l:b_e__P_Qc_ss;c.uiu‘_ms__a%enc%__m.u s¥ _moake -

varlable Yo the defense on g ritken impac Y

Stotement ond. thecourt _musy allow the defepse

an*o_PA_P_o_\:‘.\'_un.i:\‘_cj_ j'_o_J_e,s?_o_o,c\_:to_Jr.'b_e Statement » S

The_Circuit Couct 19 ta_error_for *\:cxi.\-ng to

p_to.h_}_b,}i_‘tbe _Stote from untredue i.n%_e.\/.id,eo»ce_*_ L

thot _wesnt admissible ot _teic)l and plea

counsel is_ineffective_for failin g_to__o_b_s_ecf

to_this_mentioned Rule 5 disclosure _vielotione — .

_ConclLualoN -

__ Bosed on the above mentiened issues and.

R ¢ ) N




focts_of \low, Petitionec has_shown_that he

teceived_tneffective_assistance of counsel ond

+hat %_e_w.QS__gr_e,_&ud_{ced _b_&ﬁ_\:_\_e&_c‘o_u.n.s‘e_\;‘s

ineff ective_pecformance. Theredfore, Petitioner

h e.r_c.\bg__m_o,\)‘eﬁ_'tbj s Coutt _to_ Nocate 4-Set asy cle_j

.o_r_gr_cm:\-_ﬂh_‘a_m_&._m_e,_w,.:%ﬂcx.\,.o_, - N

_ R e.s.PeC.‘l‘:&u.(.(,5_,-S,ubm;ﬂ’.€_¢l,~ I
S | _ — B . .,.___._._.,W_z.;lfr_e,d,o__,5OJQS.)..,. .
_ - e Petrtionec
| - L
I B _ _ )
N (a2)




STATE_OF SouTH_CARCLINA

IN__THE SUPREME_CouRT

Certiofort_to_Brecnwil l.e_C,oun:hj

Ed.w.acd_w.a_M_}_i_\_er_,_Cj_cc.ui.Jr_C.o_ur;l'_S.u_d.%e

WILEREDO _SALAS PETATAONER

S V : _ S

RESPONDENT

STATE__OF _SouTH_CAROLINA_,

CAPPELLATE. CASE_ NO. 20I4-00240 . -~

CERTIFICATE _ OF  SERNICE

1c¢ ,e_d‘_i:ﬁ:j_ﬂ +h o..“t_o._‘tcu.e*c.o_P_lj.,_o§_:|'_h,e_ﬁfo__3,€, e

Response_to_the_Johnson pedition for writ of

cectieocati__has been served on Mare n_Ratigan, Esquice;

at Remberct Denni S_B_u}_\din%_\, 1000 _hssembly Syceet,

Room 519, Columbiay_5.C._232015 and_Daniel E.

S_\n.c0\(.0.»\S_e_\__C_l_e_c_\s_o§"c.o,u_r_\:)_&*_?_o_sj’_ﬁo_{'ﬁfc e Box

11330y Columbia, Scuth Carelina 29211, this A\H.“d_a..j., -

o?_-g.ug.us_t)_lo_(ﬂ. - . S




\A/.i_'l_Er_e_d.o__SgJQS

Pro_Se_ Petitioner

this [ c].a%__.o:?..J_\.ug_usj’_ZO_lﬂ,.

S_w.o_RAN_‘Lo._B.E_Eo_fi_E_ME____*L.L)di,f/r_@(:/_o 65‘/1 gé

Costtncre O Correroon

My Comsvasion Exples December 25, !
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- Office of the Clerk of Court

Greenville, South Carolina

Paul B. Wickensimer
Clerk of Court

Greenville Circuit Court Division
cuu ntg Greenville County Courthouse

305 East North Street
Greenville, South Carolina 29601
’ (864) 467-8551 FAX (864) 467-8540

(Fy L\\b"ér'?/‘\ ) |

April 25, 2012

Wilfredo Salas #347611
P.B.8 ‘

-4848 Goldmine Hwy
Kershaw, SC 29067

- Re: Copy Request — 1479542, 201 1-GS-23-6255A

Dear Mr. Salas:

“Thank you for returning your completed information sheet. As of today’s date; no Motion
forDiscovery was filed with the Clerk of Court’s Office for either of the above referenced
cases.

- Sincerely, - ... -
Paul B. Wickensimer
Clerk of Court

¥

Circuit Court Division e Greenville County Courthouse o 305 E. North St. eGreenville, SC 29601 ¢



Office of the Clerk of Court

Greenville, South Carolina ‘

Paul B. Wickensimer
Clerk of Court

reenviille

~ Circuit Court Division
\ t Greenville County Courthouse
a 8] lﬂﬂa PR N
g 305 East North Street

Greenville. South Carolina 29601
' (864) 467-8351 FANX (864) 467-8540

—~

(ExWot =)

April 29,2014

Wilfredo Salas #347611
Kershaw C.I.

4848 Goldmine Hwy
Kershaw. SC 29067

Re: 2010-GS-23-7222
Dear Mr. Salas:

We are in receipt of your letter postma‘rked 4/15/2014. Enclosed please find the copies
you requested with the following exceptions:

- Discovery Material. Discovery Material (evidence) is not routinely filed with the
Clerk of Court unless it is admitted as trial exhibits. Discoverv mararial was not
filed with the Clerk of Court for the above referenced case.

Sincerely.
Clerk of Court

Circuit Court Division  Greenville County Courthouse o 305 E. North St. eGreenville, SC 29601 o



(Eynibit-C)

TE OF SOUTH CAROLINA INTHE” TIRT OF GENERAL SESSIONS
jNTY OF ) Greenville
\TE VS. INDICTMENT/CASE#:
Wilfredo Salas AW ENT
Date of Offense:  6/1/2009
ce: ~ HISPANIC Sex: M Age: 31 S.C.Code § : EEEEEYEE

DOB: 12-08-1979  SS#:567-34-2151
Address:- 209 Ymca St
City,State,Zip:  Greenville, SC 29611-3751

CDR Code #: &HR

DL#: 011396017 SIDE: K SENTENCE SHEET

*CDL Yes[] No[] CMV Yes[] No[] Hazmat Yes(] No[] :

In disposition of the said indictment comes now the Defendant who was [(J CONVICTED OF or { (JPLEADS )
TO: Lewd Acton a Minor A

in violationof § |( - [6 - l"fO of the S.C. Code of Laws, bearing CDR Code # (j

X] NON-VIOLENT (J VIOLENT [JSERIOUS  [JMOST SERIOUS (JMandatory GPS(CSC (J817-25-45

w/minor st or Lewd Act)

The chargeis:  [] As Indicted, [T]Lesser Included Offense, [X]Defendant Waives Presentment to Grand J ury.( (defendant’s initials)

Thepleais:  [X]Without Negotiations or Recommendation, [J Negotiated Sentence, endation by the State.
ST: _
il o ol VSR VY =S /Y AW &<
Hodge, KrisB. " ¥ SC Bar# Defen omey for Defendant - SCBart -
WHEREFORE, the Defendant is commited to the 7] State Department of Corrections, [J County Detention Center,

for a determinate term of days/months/years or (J under the Youthful Offender Act not to exceed © years
and/or to pay a fine of § ; provided that upon the service of days/months/years and/or payment

of$§ . ;pluscostsand assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference.
T The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
by the State Department of Corrections. - '
(J The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant t\o S.C. Code §17-25-135.

,; CONCURRENT or (0 CONSECUTIVE to sentence on:
Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal

Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition. -
: SPECIAL CONDITIONS:
(JRESTITUTION: [] Deferred (] Def. Waives Hearing [J Ordered PTUP
Total: §  plus20% fee: $ —_ days/hours Public Service Employment
Payment Terms: Obtain GED 0
(J Setby SCDPPPS Attend Voc. Rehab. or Job Corp.
- May serve W/E begining
Recipient: Substance Abuse Counseling 0
*Fine: $ Random Drug/Alcohol testing O
§ 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) $100 § pmts. of $ beginning
§14-1-211(A)(2) (DUI Surcharge) $100 $ ' . . d
§ 56-5-2995 (DU Assessment) 512 ; $ _____ paidto Public Defender Fun
§ 56-1-286 (DUT Breath Test) $25 Other:
Proviso 47.9 (Public Def/Prob) $500 $
§ 14-1-212 (Law Enforce. Funding) $25 $
§ 14-1-213 (Drug Court Surcharge) $150 3
§ 50-21-114(BUI Breath Test Fee) $50 $
§ 56-5-2942(J) (Vehicle Assessment) $40/ea § (0 Appointed PD or appointed other counsel,
is0 90.5 (SCCJA Surcharge) 55 $ § 47.12 requires $500 be paid to Clerk
%o to County  (if paid in installments) $ during probation.’ ‘
TOTAL )
: Presiding Judge
Clerk of Court/ Deputy Clerk Judge Code:

Court Reporter: : o Senfence Nate-




(Exhibit-D)

IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )

COUNTY OF Greenville ) L

STATE Vs, § INDICTMENT/CASE#: o2011-65 .23 - (b RSE 4
Wilfredo Salas W#-

- ) AW e ENT

T \ Date of Offense: ~ 6/1/2009

Race: HISPANIC  Sex: M __ Ager L SL.Code 5 . EREEEEETDS -

DOB:  12-08-1970 gz 32734315 ~ ‘ CDR Code # ME®

Address: 209 Ymeca St
City,State,Zip: Greenville, SC 29611-3751

SENTENCE SHEET

Nt N s N s

DL# 011396017 - SID#:

“CDL Yes[] No[] CMV Yes [0 No[] Hazmat Yes[[] No[] ; '
In disposition of the sajd indictment comes now the Defendant who was [J CONVICTED OF or { %’LEADS m
TO: Lewd Act on a Minor ‘

in violation of § JLL - li— 1’"‘,’0 ~_of the S.C. Code of Laws, bearing CDR Code # LH]
Xi NON-VIOLENT [} VIOLENT [(JSERIOUS [CJMOST SERIOUS andatory GPS(CSC [1817-25-45
’ W/minor Ist or Lewd Act)
Thie charge is: {7 As Indicted, [TJLesser Included Offense, [X)Defendant Waives Presentment to Grand Jury. ( i (defendant’s initials)
C en

The pleais: ~ X]Without Negotiations or Recommendation (J Negotiated Sentence, tion by the State.
ATTEST: k A ,g Z w - _5”5/
Hodge, Kris'B. SC Bar# Defen - Attorney for Defendant SC Bar#

WHEREFORE, the Defendant is commited to the L State Department.of Corrections;--—[]-- County Detention Ceniter, —
“feta determinate term of / ‘ days/monlfg)gérs I [J under the Youthful Offender Act not to exceed————  years
and/or to pay a fine of § I ; providedfar upon the service of

——

>

days/months/years and/or payment
A e  Plus costs and assessments as applicable*; the balance is suspended with probation for-—————

-meuihs/years and subjectto Scuth Carolina Department of Probation, Parole and Pardon Services standard conditions of
prebation, which are incorporated by reference.
"} CONCURRENT or {J CONSECUTIVE to sentence on:
_ The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
by the State Department of Corrections.
.1 The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursvant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or amm unition. '

SPECIAL CONDITIONS:
TIRESTITUTION: [ ] Deferred [ Def. Waiees Haaring Corteres prye

Total: § plus 20% fee: _ 5 ~——— . days/hours Public Service Empioyment
Pavment Terms:

Obtain GED

{3 Setby SCDPPPS Attend Voc. Rehab. or Job Corp.
— May serve W/E bezining _
Recipient: Substance Abuse Counseling O
*Fine: $ Random Drug/Alcohol testing O L
8 14-1-206 (Assessments 107.3 %) $ Fine may be pd. in equal, consecutive weekly/monthly
g 14-1-211(AX1) (Conv. Surcharge) $100 3 P pmts. of § ___ beginning
S14-1-22110A)2 DUI Surcharge $100 : :
g. 56-5-29é5 )((D)U(I Assessment)g ) s12 § 3 ——____ paidto Public De‘fender Fund
£ 56-1-286 (DUT Breath Test) $25 T3 Othes 4
Proviso 47.9 (Public Def/Prob) $500 % - Yl .
§ 14-1-212 (Law Enforce. Funding) $25 $ a) /
3 14-1-213 (Drug Court Surcharge) $150 $ ),
§ 50-21-114(BUI Breath Test Fee) $s0 7§ . 'C N
] 56-5-2942(]) (Vehicle Assessment) $40/ea ¢ Ap e 0 ofrte rc
Proviso 90.5 (SCCJA Surcharge) s g ‘s § 47.12 requires $500 be paid & §lerk
3% to County  (if paid in installments) N during probation, P

$

A

TOTAL
ﬁ)..( p Presiding Judge W S—

Clerk of Court/ Deputy Clerk A /;4 3 Lu ,?Jz.__,,,*mh Judge Code: X /¢ A . :

Court Reporter: . i Sentence Date: &-8-44
SCCAR217 0372011y
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SCOTT D. ROBINSON - CROSS-EXAMINATION BY MS. RATIGAN

A. It was.

Q. Okay. When did your client decide to go ahead and waive.

presentment and plead, would it have been that day or priof to

that day?
A. When I conveyed to him the offer, this offer that they
were going to tr -- they were potentially going to let him

plead down to a lewd act, I think he started thinking about it
at that point.

Q. So when did he make the final decision, would it have
been tﬁat day?

A. I don't know when he made the final décision, I just
know, I just know that at some point during that day he
entered a plea before Judge Verdin.

Q. Did you explain to him what it would mean to waive
presentment to the charge?

A, Yes.

Q. Qkay. I believe it's on the record but in light of

recent case law let me just verify for sure, did you advise

him that pleading guilty to this would expose him to

potentially being deported?

A. Yes.

Q. Okay.

A. He already, I think he already had an I.C.E. hold on him
and he had a federal, uh, federal charge as well for, uh,
unlawfully using a Social Security card.

35
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STATE OF SOUTH CAROLINA ) COURT OF GENERAL SESSIONS
COUNTY OF GREENVILLE ; Case No(s).:2011GS2306255A
State of Soﬁth Carolina, ;
Plaintiff, ;
-VS—- | ; TR.ANSCRIPT OF RECORD
Wilfredo Salas, ;
Defendant. ;
)

August 08, 2011
Greenville, South Carolina

B EFORE:

HONORABLE LETITIA H. VERDIN, Judge.

APPEARANCES:

KRIS HODGE, Esquire
Assistant Solicitor

SCOTT ROBINSON, Esquire
Attorney for the Defendant

Teresa B. Johnson

Certified Verbatim Reporter

P.O. Box 2842 Records are

Greenville, S.C. 29602 taken and
produced via




s

Guilty Plea
Sentencing of the Court

Certificate of Reporter

DIRECT CROSS REDIRECT RECROSS

4
18

21

!




it

8 .

9

o 1o o
v o

o
w

Guilty Plea

(WHEREUPON, the proceedings begin on the 8th day of

August, 2011 at approximately 11:50 a.m.)

THE CLERK: Ydur Honor, this is case 2011-GS-
23-6255, the State versus Wilfredo Salas who 1is
indicted for Lewd Act upon a Child. He'’s pleading
to the same. Your Honor, this is a direct
presentment.

Please raise your right hand.

(WHEREUPON, the defendant is first duly sworn.)

THE COURT: Mr. Salas, you are here today to
plead to Lewd Act on a Minor. Is that correct?

MR. SALAS: Yes.

THE COURT: Have you discussed this charge
with your lawyer?

MR. SALAS: Yes,

THE COURT: Are yéu happy. with what your
lawyer’s done for yéu?

MR. SALAS: Yes.

THE COURT: Are you under the influence of

drugs or alcohol here today?

MR. SALAS: Uh, no.

THE CdURT: How old aré you?

MR. SALAS: 32.

fHE COURT: How far did you go in school?
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Guilty Plea

MR. SALAS: Uh, ninth grade.
THE COURT: And you seem to be understanding
my questions just fine. 1Is English a second

language for you?

MR. SALAS: Uh, vyes.

THE COURT: . You seem like you’re
understanding my questions well. But if at any
point you do not understand what I say to you, 1if
you will, stop me and let me know.

MR. SALAS: Oh, okay.

THE COURT: Has anyone forced you to plead
guilty to this charge?

MR. SALAS: Uh, no.

THE COURT: Anyone: promised you anything to
get you to plead guilty to this charge?

MR. SALAS: Uh, no.

THE COURT: You have any complaint to make

against your lawyer, law enforcement or -the

Solicitor’s office whatsoever?

MR. SALAS: Uh, no.

THE COURT: When you plead guilty to a
charge, you give up your right to a jury trial on
that charge. You understand that?

MR. SALAS: Yes.

THE COURT: At that trial, your attorney
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Guilty Plea

could call witnesses for you and cross—examin%'
witnesses against you. When you plea guilty,gyou
give up that right. You understand that as w;ll?
MR. SALAS: Uh, yes.
THE COURT: Uh, furthermore, you give pp

your right to remain silent about this charge; Do

you understand that?

MR. SALAS: Yes.
THE COURT: And, uh, this charge has nbt
been before the Greenville County Grand Jury.é You

have a right to have the charge go before thé
Greenville County Grand Jury. You want to gi&e up

that right and go forward and plea guilty tod@y?

MR. SALAS: Uh, yes.

THE COURT: All right. Yes, ma’am.

MRS. HODGE: As Your Honor knows, thié was
set for trial this morning. I will read to iou

what the State intended to introduce during tirial.
Between june 2009 and March of 2010, the victim in
this case, Ms. Daisy Gonzales, who was four years
old and five years old at the time, disclosed to

her grandmother, who is a Maria Martinez, and to

her mother, a Victoria Salas, that this defendant

3

had been sexually abusing her at the home thét they

lived in at 209 (inaudible) Street in Greenvélle
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Guilty Plea

County. The defendant is the child’s stepfather,
married to Victoria Salas. They had two smaller
vounger children together.

The victim had told her grandmother, Maria,
back in June or July of 2010 that the defendant had
been rubbing on her chest, kissing her neck, biting
her ears. The child disclosed this at the
grandmother’s house and was asking to please not to
have to go back to the home where the defendant was
doing these things to her. The grandmother than
told the child’s mother, Victoria, about it. The
mother did not believe the child. She stated to
the grandmother that the child was lying and did
nothing about these disclosures.

In October and in November, somewhere in
between that time frame of 2009, so just about
three months later, the éhild again disclosed to
the grandmother that the defendant was touching her
in places he was not supposed to, referring to her
vaginal and anal area and continued to plead with
the grandmother to not make her go back into the
home where the defendant was doing these things to
her. Again, the grandmother told the child’s
mother. The grandmother confronted the defendant

about it. At that time, he denied anything. The




Guilty Plea

mother again stated that the child was not teiling

the truth, that the child was lying and she d;d not
protect the child. |

During this time frame, the mother and the
defendant had the child sleeping in the same ?ed
with them. The mother was working evenings. gThe
defendant worked as well but he would come ho@e
before the mother would come home. The chiid %ould
be in his care or the care of some of his
relatives. -

Finally, in mid-March of 2010, now we’re%nine
months after the child initially disclosed, sge
again told the grandmother for the third and,é
thankfully, final time. The grandmother went;to
school to pick her up at school one day, whicg was
not the norm at this time. The child got in ?he
car with hysterics saying, “Please don’t make%me go
back”, "I don’t want to go back”. And the
grandmother started questioning her asking wh%t was
going on. The child described that the defen%ant
was hurting her in the vaginal and anal area.

At this point, the grandmother tells the
mother and the mother appears to possibly bellieve
and said she was going to take the child to a

pediatrician. Law enforcement wasn’t called.] DSS
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wasn’t called by the mother.

On March 17th of 2010, the day after the child
disclosed to the grandmother. They took the child
to Dr. Nithyva at North Hills Medical. The child
disclosed to the doctor that the defendant was
sexually abusing her and stated he was touching
her, pointing to her vaginal area. The child
complained of having pain or urinating. She was
diagnosed with vaginitis at this time. Dr. Nithya,
who would be here to testify explained there were
many causes for this in ybung children, but for
someone her age, it is consistent with the
allegations that someone had been rubbing or
touching her vaginal area in a sexually abusive
manner.

The doctor is the reason we are here today.
Doctors are mandated to report. So she reported to
DSS because the defendant was still in the home
with the child. DSS reported to law enforcement.
DSS then went to the home later that day. The
defendant was to move out immediately and have no
contact while the investigation proceeded.

At that point, the child was.told to live with
the mother, Victoria, even though she had not fully

protected. Subsequently, two months later, DSS
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petitioned Famiiy Court for a non-emergency
removal. - The mbther was allowing the child té-be
around the defendant, the defendant’s family %nd
there were discussions to get the child to reéant.
So the child was then placed with her grandmo%her,
Mrs. Maria and Mr. Reyes Martinez and is stili with
them today. |
Investigator Henderson was assigned thisgcase.

She interviewed the child. Investigator Hendérson

was able to gather that the defendant did touch the

vaginal area of Déisy with his fingers, puttiég his
fingers inside of her. She stated it happene? at
night while her mom was at work and in her mo%’s
bed in her mom’s bedroom. After, uh, she wasg
picked up from the relative’s home, she stateg i£
happened a lot. |

She was referred to the Julie Valentine ?enter

and a forensic was conducted. Again, she

1

consistently disclosed that he touched her vdginal
area and she named it the place she go to the
bathroom. He digitally penetrated the area
vaginally and rectally. She stated it happened a
lot of times. He hurt her and it was while Her mom

was at work. He’d turn out the lights. She would

be in her mom’s room in her bed. She also stlated

4
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the defendant made her touch his penis.

Your Honor, the State —- the charge is
T e e

Crimi

3

al Sexual Conduct in the first degree.
R2esud. oHAucL 1thoud 9SS

Egﬂever, the State is allowing the defendant to

plead-to Lewd Act to a Minor for one reason and one

reason only. That is to save the child from having
to testify or any furthef trauma. As you well
know, the retelling of sexual abuse makes children
relive the abuse and can be very harmful and
traumatic. The child is in the courthouse. If we
are requiréd to go to trial, we could. But of
course, she is not in the courtroom. You may
recall, we had a prior hearing regarding the child
being present with the defendant during the
testimony and her therapist detailed her fear of
the defendant, her emotional issues about the abuse
itself, but also the emotional damage that the
mother not believing and supporting the child has
done.

Sadly, her mother still is not supportive.
Her mother has been helping the defense prepare its
case. She’s provided statements to defense counsel
about not believing the child and blaming hér own
mother for these allegations, which is ironic

because she has moved in with her mother, utilizing
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her mother’s resources, yet, she’s turning agéinst
her mother here today.
I say all of this, Your Honor, for this main

reason. (The State is asking vyou to impose the

maximum penalty in this case, the 15 years.) Ee’s
. NN
clearly gotten a great plea offer. By reducing the

exposure, CSC 1lst is 25 years to life. The mbst he

=E=

can get here is 15. fwe’d ask that you impose:that)

Because the mother has been nonprotective, if%the
defendant serves his time, when he gets out,
there’s a high likelihood he’ll be back in that

home. Lﬁ would ask that Your Honor give the maximum

Eiggbto allow Dailsy to grow up, to be able tog
proteét herself. 1It’'s clear that her mother’% not
going to ‘do the protecting.

The defendant does have a federal chargeé
curfently for unlawfully using a Social Secur;ty
card. Those are federal allegations at this ?ime.
I feel certain they are going to deport him. éBut

GI’d ask that you impose the maximum sentenceﬁand

then let him deal with those issues after that.

Hopefully, Daisy will be old enough to take care of

herself on the completion of any sentence.
Additionally, Your Honor, we would ask tpere

be no contact between the defendant or the

A
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defendant’s family. I know that there are only so
many things that you can do. But these
grandpéfents and this chiid have been placed in a
yefy precarious position., They all iive in Greer.
They have had -- all fam;ly members have been'very
inyolved iﬁ this case, if yoﬁ‘wiii; Théy would ask
that they not be harassed, have no contact from any
family members, friends, anyone on the defendant’s
side. Maybe just a verbal‘wgrning for anyone in
the courtroom about that might be helpful as well.
But they are fearful of some sort of retaliation.
Of course, we ask that there be no contact with the
victims directly or indirectly by the defendant.

MR. ROBINSON; We hayé no issue with that,
Your Honor. |

'MRS. HODGE : Finaliy, Your Honor, because
Ms. Daisy Gonzales is noﬁ here in the courtroom,
there is a judge’é letter-that ié an age-
appropriate type letter. I would pass that up for

Your Honor'’s consideration.A

‘MR. ROBINSON: I haven’t seen it. (Pause.)

=

I don’'t seé_the purpose of this, Your Honor.
MRS. HODGE: She’s the victim and she can’t
be here to tell her victim’s impact stétement. So

that’s the purpose.
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THE COURT: (Reviewing.)

All right. Mr. Robinson, you've gone over

with your client thst this is mandatory Sex
Offender Registry?
MR. ROBINSON: ' I have, Your Honor. I ﬁave.
THE COURT: | Mf. Salas, how do you plead te
‘this charge? |
MR. SALAS: Guilty.
THE COURT: All right. Does ﬁe have any
Acriminal record? | -. |
MRS. HODGE:' .Your Honor, the only thiné he
has is a 2005 Failufe te Appear, buf notliing in
‘General Sessions. |
THE COURT: Anythiné from the victims?%
MRS. HODGE: Your-Honor, the grandmoth%r’s
here, but she did-not wish'pe address the Couét.
THE COURT:"‘EYes, si;. |
MR.vROEINSON: Thsnk you, YourVHonor. %Your

Honor, I’ve had the pleasure of representing him.

He has a tremendous amount of support in thisgcase.
i

We’ve taken -- we had Dr Price in GreenVLlle"

Actually obtained him to speak at the%last hearlng

e i cm st s AR T —“""”

we had. He’s here as well in support of Wlll

——————

Your Honor, I have with me today Will's wlfe

standing in court as well. His father and'mopher
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are both here. Uh, they’ve not stopped one time
believing Will. Will has two children of his own.
Two little boys. The little bovs have a great
relationship with their dad. Your Honor, also in
the courtrocom are a lot of his pastors and
ministers that have come all the way here to
support Will. They believe in Will in this case.

I may ask in a few moments for a couple of
them -- please stand up and show -- I want to show
if you are in support of Will. You see, Your
Honor, there’s a.large number of people in support
of Will. Your Honor, uh, I'm going to have them
speak in just a second.

I do want to -- just in response to Mrs.
Hodge’s, uh, presentation in this case. 1I’'ve
looked at the doctor’s reports and so forth. The;e
is no evidence of digital penetration, penal
penetration, evidence of any of that. Your Honor,
uh, Will’s great with his kids, his two little
boys. The family can testify to that. He actually
has one of his niece’s, I believe, here. She’s 17
now. 17 or 18'now. She’s not afraid of Will. 1If
I could have a couple of people.

THE COURT: = Yes.

MR. ROBINSON: Identify yourself.
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UNIDENTIFIED SPEAKER: This is my brotger.

I love him. He’s like a second father to me.§ He's
taken care of us when we were yoﬁng. He dropéed
out of school just to take care of us. He’s ;
wonderful father. I can’t say the least. I %dmire
him for the person that he is. I can’t say tée
least. I love him. We miss him. My nephewsémiss
him. They’re not scared of him at all. Theyéask
when he’s going to come home. One actually gées to
see him in jail. He’s like, I want to see hié,
when is he coming home. .

MR. ROBINSON: . Your Honor, his dad is Eere.
He has an interpreter, his daughter Grace. -
Identify yourself.

UNIDENTIFiED SPEAKER: (inaudible).

THE COURT: Ma’am, I need to stop you éight
there. I want my Court Reporter to be able té see
you and to hear you-real clearly. I know you?re
going to need to turn to him. Will you turn';—
when you speak English, will you turn back togus?

UNIDENTIFIED SPEAKER: Sure, Your Honoé.

THE COURT: I appreciate that. Thank §ou.

UNIDENTIFIED SPEAKER: Will has been i%
church ever since he was yoﬁng; He’s always éeen

in God’s way. All the people there here toda§ can
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tell you. We’re not bad people. They are people

that have known us for years. We missed Wilfredo a

lot. He is the one that sings in church. We trust
God. That'’s all we can say. Thank you, sir.
UNIDENTIFIED SPEAKER: (Inaudible.)
MR. ROBINSON: I’'m going to need you to step

up there closer to the bar.

UNIDENTIFIED SPEAKER: I'm 17 years old.
Will, we used to live with him when I was five. I
mean, like, he never done nothing to me. He never

touch me or nothing. I have, like, told the

sisters. They never complained about nothing about

him. I know if you get touch, you will remember
that. 1It’s not like you will forget. He never
touched me or he never touched my sisters. So I

believe in him. That’s all I got to say.

THE COURT: Thank you, ma’am. For being
here. .

MR. ROBINSON: Your Honor, I have Dr. Price
here if the Court wanted to ask him any questions.

THE COURT: If there’s something that he’d
like to add. Thank you, sir, for being here.

MR. ROBINSON: Your Honor, as Mrs. Hodge
referenced, Will is going to be deported more than

likely. We’d ask the Court for the minimum
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sentence in this case or a suspended sentence%or
something. But he’s going to go back to Mexico

anyway. He’s a welder by trade. As he told ?ou,

he’s 30 ---
MR. SALAS:  32.
MR. ROBINSON:  --- 32. And he’d ask the

Court, Your Honor, for the minimum sentence o; a
small ‘'sentence in this case. We haven't gone;
through the whole process of a trial of puttiég
everyone up on the witness stand and so forth;
We’'d ask the Court for a small sentence, Your%
Honor. He’s not getting out of jail anyway, ?our
Honor. Thank you. |
THE COURT: Uh, well, I'11 accept the %lea

as being freely and.voluntarily made with the

advice of extremely.competent counsel with whom he

says he’s satisfied. The plea has a substantiial

factual basis. Do you want your client to say
anything?
MR. ROBINSON: - He does not wish to address

the Court, Your Honor. And thank you for

listening.

THE COURT: Well, I’'ll start by saying; this

to the families involved. 1I’'m going to order: that

there be no contact:between the families. Nd
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harassment whatscever. Whatever anyone’s opinion
of what happened is, the simple fact of the matter
is Mr. Salas is here today and he’s pled guilty to
the charge. This matter is now closed. 1In other
words, any contact that yvou have with the victim's
family, uh, would only serve to make things worse
on everybody. I'm going to order you to have no
contacet.

Second, I appreciate your words on behalf of
Mr. Salas. 1It'’s clear that he has a lot of'family
support and he’s very lucky in that regard. I
appreciate you being here on his behalf. I think
we all understand he’s pled guilty to a veryA
serious charge and he has to be punished for that.

To the grandmother of the victim in this case,
I want to say thank vou and thank you for being
there for your granddaughter. I know vou've never
done anything but been there for her. But thank
you for being there for her.

This i1is -- and I will say, vour attorney has
worked you out a good deal pleading to Lewd Act.
That is certainly a break in a number of ways. You
can thank your attorney for that that he did do
that. .However, when I look at the facts of this

case, it 1s a very egregious case. My sentence 1is
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~going to be 15 years. I wish you the best of;luck.
MR. ROBINSON:  Thank you, Your Honor.
MRS. HODGE: Thank vou, Your Honor.
(WHEREUPON, the proceedings conclude at

approximately 12:11 p.m.)
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STATE OF SOUTH CAROLINA )
COUNTY OF GREENVILLE )

I, the undersigned, Teresa B. Johnson, Official Court
Reporter for the Thirteenth Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accurate and complete Transcript of Record of all the
proceedings had and evidence introduced in the trial of the
captioned case, relative to appeal, in the Court of General
Sessions for Greenviile, South Carolina, on this 13th day of
July, 2012.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.
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Teresa Q»BJohnson

Circuit Court Reporter
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Telephone: 864-467-8647 E Greenville County Courthouse

Telefax 864-467-8610 L 305 E. North Street, Suite 325
P MO Greenville, SC 29601-2185

ﬁnlititpr e
Robert M. Ariail”
10/6/2010
SCOTT ROBINSON. _ . __. = B
- POST OFFICE BOX 10047 FS
GREENVH LE. SC 29603
RE: Piea Otfer for State v. Witfredo Salas
Dear Scott Robinson - _
Lan willing to0 make the following proposal to your above-referenced client in order to dispose of these charges
by way of a guilty plea: -

“\ o
Iﬁq_S!il@_w;i}Lr.educe..tf_ltz_&z}lo;\:-ﬂ_&g;
Warrant Number-

1479542

Charge: Plead to Charge:
Criminal sexual conduct with minor -

o Lewd Act on a Minor
victim under 11 yrs of age - First degree

‘ecommendations/negotiation:
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Please contact me as soon as possible with your client's response as plea negotiations must be concluded
and the guilty plea entered before 2/23/2011 or this and any other offers are automatically withdrawn. If your
client does not plead guilty by this date, the case(s) will be placed on the trial calendar for disposition without

. \

further negotiation.

Yours very truly,

Ve

- Kris Hodge

l)z ((Avj
0

Assistant Solicitor

(2)



PC.R- Rearing  m

MOTIONS AND MATTERS Ny

rights, uh, and I I agree with the State that there's been no
prejudice here. I mean, he he dodged a a serious, uh, to to

you not -- he "dodged a bullet" to use a a little phrase, uh,
\Y - . ;/
when he got_the redugp;ggjinughg charge and so I'm I'm not

- gonna grant his application but I am really concerned about

testimony from an officer of the Court that clearly couldn't

have happened, so in any event I deny it, ask you to prepare

an order.

MS. RATIGAN: Thank Your Honor.
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) C.A. No. 2012-CP-23-3341
COUNTY OF GREENVILLE ) :
)
Wilfredo Salas, ) = T o=
S.C.D.C. No. 347611, - Emm
c_.
, ) | , = o
. co= ow
Applicant, ) = -
) ORDER OF DISMISSAL ~ ®° 5= &
V. ' AL
3 ' 3—33 P S -
State of South Carolina, ; ~= ;‘c;) m é’
rNo ME
Mo S
Respondent. ) e 713
)

This matter comes before the Court' by way of an application for post-conviction relief
(PCR) filed May 17, 2012. The Respondent made its return on August 31, 2012. An evidentiary
hearing into the matter was convened on October 23, 2013 at the Greenville County Courthouse.
The Applicant was present at the hearing and represented by John G. Reckenbeil, Esquire.
Karen C. Ratigan, Esquire of the South Carolina Office of the Attorney General represented the
Respondent.

- The Applicant testified on his 6wn behalf at the PCR hearin‘g., Also testifying were
Victoria Salas and the Applicant’s plea counsel, Scott D Robinson, Esquire. The Court had
before it the transcript of the guilty plea hearing, the Greenville County Clerk of Court records,
the Applicant’s South Carolina Department of Corrections records, the PCR application, the

return, and Applicant’s Exhibit 1.

PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections pursuant to
orders of commitment from the Greenville County Clerk of Court. The Applicant waived

presentment to the Greenville County Grand Jury for the charge of lewd act on a minor (2011-

|
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GS-23-6255A). Scott D. Robinson, Esquire represented the Applicant.
On August 8, 2011, the Applicant pled guilty. The Honorable Letitia H. Verdin
sentenced the Applicant to fifteen years imprisonment. The Apblicant did not appeal.

ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. Ineffective assistance of counsel:
a. Failure to obtain discovery.
b. “[M]islead applicant about the conditions of the plea.”
C. “[Flailed to investigate the-discrepencies and evidence of
which concerns these allegations in this case.” -
d. “[Flailed to investigate discrepencies of which concerns the

, date of offense in this case.”
2. Involuntary guilty plea.

At the PCR hearing, the Applicant’s attorney stated-they were proceeding solely upon
issues of ineffective assistance of counsel, lack of subject matter jurisdiction, and after-

discovered evidence.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to reviev.v the record in its entirefy and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon.their
credibility. This Court has weighed the testimony accordingly.
- Set forth below are the relevant findings of fact and conclusions of law as required by
SI.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of counsel. In a PCR action,

2
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“[tJhe burden of proof is on the applicant to prove his allegations by a preponderance of the

evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under
prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v, _

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). When there has been a guilty plea, the -
applicant must prove that counsel’s representation was below the standard of reasonableness and

that, but for counsel’s unprofessional errors, there is a reasonable probability that he would not

have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59,

106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001). -

The Applicant stated he met with pled counsel three times while he was in jail and never
* reviewed any of the evidence (including the victim’s videotaped interview) in his case. The
Applicant stated he told plea counsel he was innocent and counsel said he had to plead guilty.

The Applicant stated he believed the State would dismiss the case when he pled guilty. The

Applicant stated plea counsel said-he would be deported and not serve any time. The Applicant
stated plea counsel should have filed a motion to quash the indictment. The Applicant stated
" plea cou.nsel should have objected to the victim impact statement being introduced at the plea
hearing. The Applicant stated plea counsel should have objected when the State asked for the
maximum sentence because there was no recommendation in this case. The Applicant admitted
he told the plea judge that he was satisfied with plea counsel’s performance, but said that — after
he has reviewed his case — he has decided he is unsatisfied. The Applicant also admitted that he
did not dispute the State’s version of the facts at the plea hearing, but said it was because he

3
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believed he was being deported.
_P,lgg,c,ounseLtestified-he_file,d_disco_\ier_y__mQt@g_s_aﬁ,er_he__was_r.e.tajnﬁd. Plea counsel

testified he reviewed the discovery materials with thé Applicant and the Applicant said he was‘

innocent. Plea counsel testified they reyiewed the sentence rangés for both first-degree criminal

sexual conduct with a minor and lewd act upon a child. Plea_counsel_testified he and the

Applicant watched the videotape of the victim’s_forensic_interview _while_he was out on bond,

Plea counsel testified the Applicant also had a pending federal charge and a potential ICE hold

and that he knew there was a possibility he would be deported. Plea counsel testified he received

the victim’s impact statement_the_day_of the.plea hearing and that the Applicant and plea ltiq%e
| looked at it. Plea coun’sel testified he did not object to the statement because. he did not see the
purpose of it and did not believe the State did anything inappropriate.

The Applicant told the plea judge he wanted to plead guilty and did not dispute the
State’s factual recitation. (Plea transcript, p.14). _The Applicant also told the plea judge that he
understood the trial rights he was waiving in pleadiﬁg guilty, was satisfied with counsel, and had
not been coerced in any way. (Plea transcript, pp.4-6).

This-Court finds the Applicant failed to meet his burden of proving pleé counsel did not
properly prepare the case. This Court finds the Applicant and plea counsel had meetings about
the case while the Applicant was in jail. This Court finds the Applicant told plea counsel he was
innocent of the charges. This Court finds the Applicant clearly changed his mind and decided to
plead guilty because the plea transcript in this case is evidence that the Applicant entered a free
and voluntary guilty plea. There is no credible evidence to support the Applicant’s contention
that plea counsel toldﬂ him he would merely be deported if he pled guilty. The Applicant ‘was, in
fact, advised of the potential sentence he\could receive — the Applicant testified plea counsel
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informed him that he faced a sentence of 0-15 years.

This Court finds the Applicant failed to meet his burden of proving plea counsel should
have moved to quash the indictment. The Applicant has failed to articulate a valid basis upon
which plea counsel could have made such a motion.

This Court finds the Applicant failed to meet his burden of proving -plea counsel should
have objected at the plea héaring to both the victim impact statement and the State’s request for
the maximum sentence. While the victim was in the courthouse, she was not in the courtroom
during the guilty plea hearing. The State passed up an “age-appropriate type letter” to the plea
judge as a victim impact statement. (Plea transcript, pp.13-14). This Court finds there was no

valid reason for plea counsel to have objected to the submission of this statement from the minor

victim. The State also requested the plea judge levy the maximum sentence. (Plea transcript,
p-12). This Court finds the Applicant has failed to articulate a valid reason for trial counsel to

have objected to the State’s request, as the Applicant was pleading guilty without a sentence

recommendation from the State.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that plea counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that plea counsel éofnmitted either errors or omissions in his representation of the Applicant.
This Court also finds the Applicant has failed to prove the second prong of Strickland — that he
was prejudiced by plea counsel’s performance. This Court concludes the Applicant has not met
his burden of proving counsel failed to render reasonably effective assistance. See Frasier v.

State, 351 S.C. at 389, 570 S.E.2d at 174.

<
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Subject Matter Jurisdiction

Plea counsel testified the Applicant was originally charged with first-degree criminal

sexual conduct with a minor but that the State eventually agreed to drop this charge if the
Applicant would waive presentment (and plead guilty to) the charge of lewd act upon a child.
The Applicant admitted plea counsel told him a few days before the plea hearing that the State
was dropping one charge and he would plead guilty to another. -

This Court finds the Applicant has failed to meet his 'Burden of prdVing the plea court
lacked subject matter jurisdiction. It is clear the Applicant pled guilty to lewd act upon a child as
a new charge — not as a lesser-included offense of the original charge. (Plea transcript, p.11).
The Applicant waived presentment of the lewd act charge to the Greenville County Grand Jury.
(Plea transcript, p.6). The Applicant knew he was pleading guilty to lewd act upon a child
instead of first-degree criminal sexual conduct with a minor several days before he pled guilty
and the wai'ver of presentment and the indictment were clearly sufficient to put the Applicant on

notice of the charge he was facing. See State v. Gentry, 363 S.C. 93, 102-03, 610 S.E.2d 494,

500 (2005).

After-Discovered Evidence
The Applicant’s wife, Victoria Salas,' stated the victim was five years old at the time of
the incident. Salas stated the victim made two disclosures of abuse (and that she first disclosed
to the grandmother) and that she took the victim to the doctor after the second disclosure. Salas
stated the Applicant never picked the victim up from school and that there were other people in
the house at the time the abuse would have occurred. Salas stated she made a statement to this

effect to plea counsel. ‘Salas stated she did not believe any abuse happened and that she never

' This witness is also the victim’s mother.
‘ 6
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had an opportunity to speak to the victim about the abuse. Salas admitted she was assisting the
defense team before the plea hearing.

The Applicant stated he did not know Salas had been helping the defense in his case. The
Applicant stated he did not know until the day of the PCR hearing that Salas believed the victim
was lying.

Plea counsel confirmed Salas had given a statement to him that she did not believe the
victim. Plea counsel testified Salas said she believed her mother may have influenced the victim.
Plea counsel also confirmed Salas had been assisting in the Applicant’s defense.

This Court finds Victoria Salas’s testimony does not constitute after-discovered evidence.

See Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983). Most importantly,

$Salas’s opinion (that the victim was lying and had been influenced by her mother) was known to
%1the defense before the Applicant pled guilty. It is clear the parties both knew Salas was assisting
’g‘the Applicant with his defense ~ Salas admitted this in her testimony and the assistant solicitor
also pointed it out to the plea judge. (Plea transcript, p.11). As such, Salas’s testimony cannot
be considered to be after-discovered evidence. This Court fﬁrther finds both Salas and the
Applicant are not credible on this issue. Salas stated she never discussed the abuse with the
vi_ctim (her five-year-old daughter) and the Applicant stated he did not know Salas was assisting

in his defense. This Court finds this testimony to be patently unbelievable. See State v. Harris,

391 S.C. 539, 545, 706 S.E.2d 526, 529 (Ct. App. 2011) (*The credibility of newly-discovered
evidence is for the trial court to determine.”).

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
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present any testimony, argument, or evidence at- the -hearing regarding such allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegations.

CONCLUSION

Based on all the fbregoing, this Court finds and concludes the Applicant has not

established any constitutional violations or deprivations before or during his guilty plea and

sentencing proceedings. Counsel was not deficient in any manner and the Applicant was not

prejudiced by counsel’s representation. Therefore, this PCR application must be denied and
dismissed with prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His
attention is alsé directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
for the appropriate procedures to follow after notice of intent to appeal has been timely filed.

IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
~dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Réspondent.

AND IT IS SO ORDERED this jf_ day of JJate—1 2014,

%
ZZ R\ 2
Edward W. Miller
Presiding Judge

Thirteenth Judicial Circuit
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P C.R-TranscripT

MOTIONS AND MATTERS

1 opportunity to review that videotape then we're gonna say it's
2 okay. 1It's a -- the relying upon Sfate vs. Hyman with a
3 little bit of a stretch I think it might be analogous in this
4 matter. 1If if he's locked up, doesn't have the opportunity to
5 view that videotape of the the persoﬁ that's really gonna be
6 the accuser 'cause if I think throughout the course of this
7 PCR we've learned that really victim never ever has been Q}ewed
8 in cominé forth and testifying and so in reliance upon State
9 vs. Hyman I think that that videotape is keéy, giving him the
10 opportunity to view that videotape would see his accuser, I
11 don't think he ever had that opportunity to do that. 1In light
12 of that I think his guilty plea then would have been
13 involuntary and then be ineffective assist of counsel
14 undernéath the objective standard.
15 THE COURT: So you'fe saying that nobody ever viewed the
16 videotape.
17 MR. RECKENBEIL: Well sayi