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- STATEMENT OF ISSUES ON APPEAL
| L
~ Was the Allen charge given by the trial court unconstitutionally coercive where (1) it was '
improperly directed to the juror or jurors ‘'voting not guilty, at least one of whom was visibly
cfying; (2) the trial court sfrongly trged the jury to return a verdict by directing that if they failed
to reach a Ver'dict,»a mistrial would be declared, the case would be retried, and the parties would
“go thfough this whole process aglain;”‘and (3) the trial court repeatedly telling the jurors he was
charging tﬁem, “with the hope that you can arrive at a verdict within a reasonable period of
time”? |
L

Did the trial counA Corhmit reversible error by instructing the jury to review the direct and
circurhstzintial evidence charges and the chargé on probable cause, this response exceeded the scope
~ of the question from fhe jury aski;lg, “if we have to make an assumption on the facts given does that

constitufte.reasonable doubt,” thus invading the province of jury as the sole judge of the facts?



- STATEMENT OF THE CASE
Vl On Jur_le»32 201‘3, 'the Lexington.Co‘unty Grand Jury indicfed Appellant, Jacob Heyward

Seay, for one count of burglar‘y first dégree. R. * (Indictfnent).r |

On May 5,'2014 Appellant proceeded to trial before the Honorable Thomas Russo and a
Jury Tr. 1. Theo Willia;ns répreseﬁted Appellant, and Assistant Solicitors Robert Elam and Gill
Bell represented ihe State. |

..The jury found Appellgnt guilty as charged. Tr. 520, li. 12-24. The trial court sentenced
Appellanf to ﬁﬁeeri years imprisonment. Tr. .549,- 11. 3-9.

This appeal follows.



STATEMENT OF FACTS

On Aligust 29, 2011, Dianna Owens returned‘home after work and noticed that her child’s
cornputer‘was .rniss.ing.' Tr 130, 11. 6-18. Owens soon discovered what appeared to be blood stains’
on several of the walls in her house. Tr. 129, II. 22 — Tr. 130, 1l. 3. Owens then noticed a broken
window above the kitchen sink' and called the police. Tr. 130, 1. 6-12. Lexington Coanty Deputies

arrived shortlv'thereafter and took latent prints from the broken window and shattered glass. Tr.
131, 11 12-19. None of tl'ie blood stains were tested for DNA. Tr. 138, 11. 21-25. No other part of
the house vvas dusted for prints. Tr. 154, 11. 5 = Tr. 155,- 1. 12. There were no 'witnesses to the
alleged burglary. The stolen’ laptoo was never recovered. .

The Sheriff’s Deputres were able to lift nine prints from the broken window and glass
shards. Tr 478, 11. 16-24. Of those nine ﬁve were usable for 1dent1ﬁcatron and run through the AF IS
fingerprint compan'son svstern. Tr. 479, 11. 5-14. Appellant was identiﬁed as the most likely match
for the prints. Tr. 424, 1l. 12-14. After being interviewed by law enforcement and denying ever
having been in Ovvens’ residence, Appellant was arrested and charged with first degree burglary.'
i , _

| At Appellantis'triai, Owens and the investigating officers testified. The State also called the
SLED’s AFIS systenr cdstodian and Wilbur Duane J ohnso'n, a retired FBI fingerprint analyst
working part time for the Lexington' County Sheriff’'s Department. During the investigation,
~ Johnson did a manual cornparison of the prints found at the residence and Appellant’s fingerprints.

Tr. 368, 1l 11-24. Appellant did ot testify.

! ‘Appellant has two prior burglary or housé breaking convictions which were sentenced under
the youthful offender act and made his charge eligible for first degree burglary enhancement
under S.C. Code Ann § 16-11-311(A)(2) (1985).
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~ Jury Charge |

The defenée rested without presenting aﬁy evidence. Tr. 460, 1L 10-1 1. The trial court'then
charged the jury in the case. /d. at 1. 12.- Reasonable doubt was explained as “proof that leaves you
. firmly convinced of the defendant’s guilt;” Tr. 464, 11. 10-11. The trial court then stated that if the
juior’s ;Lhought there was a “real pdssibility that the defendant is not guilty, youimust give the
defendant the benefit of that doubt and find him not guilty.” Id. at 18-21.

The cgiuft also explained the difference between direct and circumstantial evidence. "
Circumsténtial evidence was described as “proof of é chain of facts and circumstances indicating
- the existence of a fact. It is evidence which immediately establishes collatéral facts from which the
main fact may be inferred.” Tr: 466, 1l. 16-22. The trial court exblained that thé law does not
distinguish betwéen these two kinds of evidence and that the jury decides the value and weight of
aﬁy evidenc¢ presénted at trié_l. Tr. 462, 11. 2-10. _ The remainder of the charge addressed the
credibility of witness testimony, fhe role of expert witnesses, and the elements of first degree

burglary. Tr. 467, 11. 17 —Tr. 474, 11. 4.

Oﬁestions frbm the Jury duﬁng Deliberations

Alrnoét immediately after Beginning deliberations, the \Jury se‘nt- the ‘trial court a note
requesting clarification on two issues. Fifst, ‘thé jury asked “if we have’to make an assﬁmption on
| tﬁe facts tha;t were given, does that constitute reasonable doﬁbt?”2 Tr. 503, 1. 3.-5 (emphasis ‘acjlded).
The second question was abbreviated, but by conséﬁf of the parties was held to be asking for the
dgﬁnition of burglary first. Tr..505, 11.‘ 1-19. The trial coﬁrt initially decided to simply refer the jury

to the section of his charge on reasonable doubt. Tr. 503, 11. 5-15.

% The jury’s quesﬁon sheet was entered into the trial record as Court’s Exhibit No, 4, and is on file with this Court.
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The State ;then requested the judge also reference his charge on direct and circumstantial
evidence. ‘Tr. 504, 11. 4-7. >The.de'fense objected, arguing, “Your honor, ’'m chcerned about the use
.‘of the junor’s wbrd assumption. And I’d be content with a charge refening them to reasonable doubt
issue becanSe that"s wha;c they’re feferring to is how they make decisions.” Id. at 1l. 8-13. Defense
counsel ‘continued,‘ *[the jury] doesn’t question whether something is direct or whether or not it’s
something that is cir’cumstant_ial. So they’re got those matters at least resolved in their head. I think a
comment on that Weuld be going further than wnat they’ve esked.” Id at 1. 16-23. The State

countered: in a discussion with the trial court:

Solicitor: I think as it pertains to the issue of assumption and exactly what they
~ mean, I think under circumstantial evidence your .charge does point out that
* circumstantial evidence is proof of a chain of facts which indicate the existence of a

fact. It goes on to say that it 'may establish collateral facts from which the main fact

may be inferred, that's why I think that's irrelevant.

Trial Court: And then it specifically states circumstantial evidence is based on
inference and not on actual personal knowledge.

Solicitor: And that's only why I'd request if you do point them to reasonable doubt,
you also point them to review the definitions of types of evidence.

Tr. 506, 11. .3‘-17.

| The trial court then summarized the preblem of addressing the first question: “It’s like if [the
jurors are asking if they] have to make assumptions on the facts that were given, does that constitute
reasonable doubt? “Id atll. 21-25. The‘ Court then noted, “If we have to make an assumption on
the facts tha;t were given, does that constitute reasonable doubt? Now, as we discussed, the short
answer is- no; the lengthy answer is, well, tell me what it is you need to as'slume, da, da, da,v énd all of

that, which is iinprope;.” Tr. 509, 11. 21 - Tr. 510, IL. 1.
The trial jud.ge: then decided to direct the jury to the portion of his charge on reasonable

doubt and to the section on direct and circumstantial evidence. Tr. 507, 1. 24 — Tr. 508, 1. 5.
7



Defense counsellthen reiterated his ebjection that the response went beyond what was asked. Id. at
11. 16-17. The trial court overruled the objection and sent its answer to the jury. Tr. 512,10, 1-2.
Allen Charge |

After deliherating for over two hours, the jury informed the trial court that they were
deadlocked. Id. 'at.llh. 6-14. ‘Defense counsel conceded that an Allen charge was appropriate in the
situation, but obj ected to the ycharge' es prejudicial to the defense. Tr. 5 12,1. 17 _ Tr. 513, il. 2; Once »
the jury entered the court reom, the judge gave an Allen charge that mostly conformed with the
model cherge draﬁed by Court Administration. Tr. 513, 1. 9 — Tr. 516, 1l. 8. The trial court’s
version of the Allen charge utilized the standard language concerning the irnpaet of a mistrial:

If you do not agree on a verdict in this case, then I must declare a mistrial. In that
case, it does not mean that anybody wins. It simply means this: That at some point in
the future, I will try this case with some other jury sitting right where you're sitting
right now, the same participants will come and same lawyers will ask basically the
same questlons and get basically the same answers. And we'll go through this whole
process again.. :

Tr. 514, 11. 23 - Tr. .51’5,,'_ 11.. 7. However, the trial court departed from the standard language at the
cAonclusion: “I'm going to ask you, if you would, te return-to your deliberations with this -- these
thoughts and this charge in mind, with the hope that you can arrive at a verdict within a reasonable
period of time.” Tn. 515, 11. 15-19. After completing the charge the trial court again stressed, “keep
‘in nnnd the thingls‘ Ath'a't I just shared with you and make it -- make another'e_ffoft, if you can, to
reach nnanimons Verdict..., please return back to the jury room with these thoughts in mind in
hopes that you may be able to reach a unanimous verdict. Okay?” Tr. 515, 11. 23 — Tr. 516, 1L. 8.
Once the Jury retlred defense counsel moved for a mistrial on the grounds that one of the
jnrors was crying. Tr. 516, IL. 15-18. The trial court candidly admitted that he did not see the juror

crying, but that his law clerk had also observed the jnror under visible distress. Tr. 517, 1. §-14.



Nevertheleés, the trial court denied the motion noting that the chargé states: “you’re not to give up
’ Y6ur firmly held beliefs.... Atlllat"s why I said at the end, let me know 1f you're hopelessly deadlocked,
because if that's the case, if I got word that they're hopelessly deadlocked, I'm not going to expect
J

them to sit back there and continue to deliberate.” Tr. 517, 1. 16-22.

Aftef seven hours of further deliberation, the jury returned a verdict of guilty. Tr. 520, 11 11-

24,



ARGUMENT
L

The Allen charge given by the trial court was unconstitutionally coercive where (1) it was

~ improperly directed to the juror or jurors voting not guilty, at least one of whom was

visibly erying; (2) the trial court strongly urged the jury to return a verdict by directing
that if they failed to reach a verdict, a mistrial would be declared, the case would be
~ retried, and the parties would “go through this whole process again;” and (3) the trial court
repeatedly telling the jurors he was charging them, “with the hope that you can arrive at a -
verdict within a reasonable period of time.”

Discussion

The South Cerollna Supreme Court has stated that the tést for granting a mistrtal is whether
a “mistrial was dicteted'by’manifest necessity or the ends ef public justice, the latter being deﬁned
as the pubhc s interest 1n a fair tr1a1 de51gnated to end in just judgment.” State v. Prince, 279 S.C.
30 33, 301 S. E 2d 471 472 (1983) “The de01510n to grant or deny a mistrial is within the sound
discretion of the trial court and will not be overturned on appeal absent an abuse of discretion
~ amounting fo an error of law.” State v. Ferguson, 376 S.C. 615, 618, 658 S.E.2d 101, 103 (Ct. App
H 2008)‘(citing State v. EdWatdS,‘ 373 S.'C.'2'30, 236, 644 S.E.2d 66, 69 (Ct. App. 2007)).
| A “deterrtlinatien of prejudice must be' based on the entite record'end the result will
generally .turn on the faets of eech'éase.”'State v. Douglas, 367 S.C. 498, 523, 626 S.E.2d 59, 72
(Ct.App. 2006) (cmng State V. Fletcher 363 S.C. 221 609 S.E.2d 572 (Ct.App.2005)). ““Whether
an Allen charge is unconstltutlonally coercive must be Judged in its context and under all the
B c1rcumstances.”’ Tucker v. Catoe, 346 S.C. 483, 490, 552 S.E2d 712, 716 (2001) (quoting
Ny Lowetfzﬁeld V. Phel}as, 484 U.S. 231,237 (1988)). This State’s Supreme Court has explained: |
In South Carolina state courts, an Allen charge cannot be directed to the minority
voters on the jury panel. Instead, an Allen charge should be even-handed,
directing both the majority and the minority to consider the other's views. A trial

~ judge has a duty to urge, but not coerce, a jury to reach a verdict. It is not coercion
~ to charge every juror has a right to his own opinion and need not give up the
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opinio’h merely to reach a verdict.
Green v. State, 351 S.C. 184, 194, 569 S.E.2d 318, 323 (2002) (internal citations omitted).

In T ucker',.the South Carolina Supreme Court adopted th¢ standard set by tﬁe United
States Supremé Court in Lowenfield to determine whether an Allen charge is unconstitutionally
poercive. In Lowe’nﬁeld, the Supreme Court considered the following factors:(1) whether there
are indications that tﬁe‘chargewas directed to the fninority juror(s); (2) whether the judge used
‘mandatory, suggestive or th;eatening language; (3) the length of deliberatiohs before the charge,
aﬁer theAAcharge, 'andl in total; (4) whether the jury requested additional instructions; and (5)
‘WJhether therg "was an inquiry into the jury's numericai division, which isi genefally coercive,
Tucker, 346 S.C. at'4.92, 552 ‘S.E.V2d at 716 (citing Lowenfield, 484 U.S. at 237):

Applying the above outlingd factérs, the Supreme Court found the Allen charge given in
Tucker wés unconstitutionally céefcive. Specifically, the court conqluded (1) wheﬁ _viewed asa
. whole, the jury cilérge was directed‘ to-the minority juror or jurors; (2) while Vthe trial court did
not use mandatory 'language, thé jury was told of the importance of a unanimous verdict; (3)
even fhough the jury informed the trial judge of their numefical- spiit, the judge' failed to‘instruct
thé jurors not ;co.disclose their division in the future; and (4) Tucker's jury returned a verdict
_ dﬁproximately an hour and a half after receiving the Allen charge. Tucker, 346 S.C. at 492-94,
552 S.E2dat 717-18. - B

| Here, tﬁe Allen chérge iﬁ Appellant’s trial was similarly coercive and the trial court

should havé Qrdéréd a mistrial when it became clear that the charge may héve contributed to
erfcoming fﬁe will of the vilsibly distressed or crying juror. While the trial court’s charge did
admonish the jurors to take into iconsideration opposing views, the charge as a whole was

directed to the minority. First, the trial court deviated from the Court Administration’s model
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charge and on three occasions implored the jurors to “reach a unanimous verdict.” Tr. 513, 11. 21-
24; Tr. 515, IL. 15 - Tr. 516,11 8. |

Secon'd; the Jury had already asked the coﬁrt about what constituted reasonable doubt and
whetheg an acquittal vaa.s mandatory in certailn circumstance, indicating some indecision
regarding Whether the State met its bufden of proof. Tr. 503, 11 3-15. Third minﬁtes after
denylng Appellant s motlon for a mistrial, the court sent a bailiff into the jury to take dinner
orders, relnforcmg to the jury the court’s desire for a tlmely verdict. Tr. 518, 1l. 10-24. Finally,
the State’s .case ‘waSg,far from overwhelming, the only direct evidence was Appellant’s
fingerprints on broken gla4ss; thére were no witnesses, and no DNA evidence was taken frorﬂ the
crime scene despite blood being found in several areas of the home.l )

!Under these circumstances; once the trial court became aware that one of the jurors was
_crying or visibly upset, the trial court should have reevaluated theApropri‘ety of the just-given

Allen charge and its coercive impact on the emotional juror and ordered a mistrial to protect the

Appellént’s righf to a fair triai and just verdict.
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IL.

" The trial court committed reversible error by instructing the jury to review the direct and
circumstantial evidence charges and the charge on probable cause, this response exceeded
the scope of the question from the jury asking, “if we have to make an assumption on the
facts given does that constitute reasonable doubt,” thus invading the province of jury as the
sole judge of the facts. -

A tr1a1 judge must narrowly tailor his or her response to the specific questlon asked by the
| jury. State v. Smith, 304 S.C. 129, 132,403 S.E.2d, 162, 164 (Ct. App 1991). The answer prov1ded
A 'by a trial judge must not Vmislead the jury as to an element charged in the indictment or improperly
suggést the answer fo a question of fact. Id at 131, 403 S.E.2d at 163. “Judges shall not charge
| jur.ies'in respect to matters of fact, but shall declare the law.” S.C. Const. art. V, § 21 (2009). As
‘this Court statéd in Smith:

1t is not always sufficient for a judge to simply open a charge book and read a
generic statement of the law t0a Jjury, no matter how correct that statement may
“be in the abstract. This is particularly true where, as here, the judge is called upon to
answer a well-framed question following the initial charge. Quite often, the judge
musf tailor, mold and even sculpt the law in fashioning an answer to fit the
question. In this respect, the judge must be an artist, not a mere technician. A

Id. at 132; 403 S.E.2d at 164 (emphasi; added).

The Court ﬁas the résponsibility to answer the jury’s question correctly and in a way thaf
| clarlﬁes the issues for the jury. State v. Huckabee 388 S.C. 232, 244, 694 S.E.2d 781, 787 (Ct. App.
2010) In answermg a question from the jury, the trial court must also keep in mind the juror’s
reliance on the Court_ to instruct them on the applicable law and the gregt weight that jurors give to
| the judge’s pronouncements. Siate V. Campbéll, 297 S.C. 24, 26, 374 S.E.2d 668, 669 (1988). “It
has long been recb’gnized that even a slight remark, apparently innocent in its language, may, when
uttered by the court have a decided weight in shaping the opinion of the jury” Crenshaw v. Southern
Railwéy Co., 214 S.\C. 553, 53 S.E.2d 789 (1949).
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In the present case, the trial judge committed a reversible error'by giving the jury a non-
responsive and overly suggestive answer which instructed the jury to review the direct and |
: circumstanﬁal evidence and probable cause charges. Immediately after beginning deliberations, the
Jury asked, “If w'e} have to make an assumption on the facts given does that c’()risf[itute ;reasonable
doubt?” 1t is clearly inferabl'elfrdi_n the question that the jury was looking for guidance regarding
reasonable doubt. The'trial'court appropriately referred the jurors to the section of the charge
defining réa‘sonabllefdoxibt. However, the trial court erred in also referring the jurors to the charge on
direct and circﬁmstantiai evidené_e.'

By feferring ﬁhe jurors to the direct and circumstantial evidénce charges, the trial judge
suggested tb the juro_rs that they were not considering the evidence properly. There is nothing in the
question thati indicates the jﬁry did not understand the role of direct and circumstantial evidence.
Circumstantial evidence'. was deﬁned' in the charge és, “proof of a chain of facts and circumstances
| indicating the exist_énce of a fact. It is evidence which immediately establishes collateral facts Jrom
which the m'aiﬁ fact may be inferred.” Tr. 466, 11. 9-22. .

Inference and assumptioﬁ have substantially different meanings, and thbs¢ différences are
crucial 4inlth'e contcxf of é criminél case based on circumstantial evidence. An inferential fact is
defined as;‘ .”su'cﬁ [facts] v,as are establisheci not directly by testimony or other evidence, but by
inferences or conclusions drawn from the evidence.” Black’s Law Dictioﬁary, p. 701 (5th. Ed.,,
West Publishing Company, 1979) (empkasis added). By compair_ison, an assumed fact is defined as
“facts concern_iﬁg which no evidehce has beén intréduced at trial”. Id. at 112 (emphasis added).
The tr1a1 judge’s. non-responsive Vainswer urged the jury to conflate the two words.

~ The jury was askiing_,for guidance to help detenhiné if the state had presented sufficient

evidence to m_e'etA its burden of proof. Instead: of getting a more detailed explanation of reasonable
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déubt or an ef(ample, the trial judge difected them to review the definition of circumstantial
‘ ew)idencé. F'rom“thi‘s misleading response a jury would be very likely to conclude lthat.having to
make an assumption, rather indicating a potentially fatal wéakness in the State’s case, was ins‘;ead
merely the ﬁhai link in a chain of circumstantial evidence inferring Appellant’s guilt because this
was the poftiOn'of the chafge the trial judge directed their attention to.

Accordiﬁgly, the trial court corrimitted reversible error by instructing the jury to review the
direct and circurﬁstantial evidence charges and.th.e charge on probable cause, this response exceeded
the scope of the question from the jury asking, “if we have to make an assumptioﬁ on the facts given
does that constitute reasonable dqubt,” and iﬁvaded the province of jury as the sole jucige of the

facts. '
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- CONCLUSION

By reason of the foregoing arguments, appellant’s conviction should be reversed and this
case remanded to the Lexihgton County Court of General Sessions for a new trial.

Respectfully submitted,

John H. Strom
ppellate ﬂDefender
ATTORNEY FOR :APPELLAN T

This 31st day of December, 2014.
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