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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND
CAROLYN MITCHELL POWELL, - Civil Action No.: 09-CP-40-8705
Plaintiff,
- ‘ ORDER GRANTING DEFENDANTS’
vs. POTTERFIELD, TAYLOR, AND
TAYLOR/POTTERFIELD’S MOTIQN
ASHLIN BLANCHARD POTTERFIELD:; J. FOR SUMMARY J UDGMENT ~ B
MICHAEL TAYLOR; and | o = o
TAYLOR/POTTERFIELD g f\'; b
Defendants.| Rogn @ T
' Coese 2w T3
.(" -J? =z .:"".' ':.""-)
~ ] L q:i
This matter is before the court on the amended motion for summary ju@ne ~filed :’f
T

February 16, 2012, on behalf of defendants Ashlin Blanchard Potterfield, J. Michael Taylor, and
Taylor/Potterfield. The amended motion added an additional ground to defendants’ motion filed
December 27, 2011. The amended motion states the following grounds:

1. As to all defendants: The Amended Scheduling Order entered November 22, 2011,
established a deadline ‘of Februa;y 13, 3012 for plaintiff to identify any expert
witnesses in addition to the previously disclosed experts, Gregory Adams and -Grady
Brown. Plaintiff failed to disclose additional experts by this deadline, and further, the
experts previously disclosed have failed to express that plaintiff would have received
a more favorable settlement in the underlying action but for the alleged negligence of
defendants.

2. As to Defendant Taylor: There has been no expert testimony as to whether Defendant
Taylor breached the standard of care, and as such Plaintiff has failed to make out a

case of legal malpractice.
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3. As to Defendant Potterfield: Defendant Po;terﬁeld raised a statute of limitations
argument in the Amended Motion that has since been withdrawn for purposes of this
motion by co@sel for the Defendants by letter dated March 30, 2012.

4. As to Defendant Taylor/Potterfield: There are no allegations against the partnership
Taylor/Potterfield exclusive of the allegations against Defendant Taylor and
Defendant Potterfield individually. If claims against individual partners fail, there is
no surviving claim against ti'le partnership entity.

This motion came on for hearing before the undersigned on March 16, 2012. Plaintiff
was represented by Thomas A. Pendarvis. Defendants were represented by Charles E. Hill and
Virginia W. Williams of the firm of Tumer, Padget, Graham & Laney, P.A.

After considering the submittals by the parties and the arguments of counsel, the court
determines that the defendants’ motion should be GRANTED

SUMMARY OF FACTS

Potterfield and Taylor are Columbia attorneys who practice primarily in the area of
family law. They practice together in a partnership known as Taylor/Potterfield. This case
arises out of their representation of plaintiff in marital litigation against her husband Conrad
Powell. On September 17, 2003 Plaintiff retained Potterfield to represent her in a marital dispute
with her husband Conrad Powell. Plaintiff and husband separated December 2003. Carolyn
Powell initially retained Potterfield, and Potterfield filed a complaint in Richland County Family
Court on August 27, 2004. (Carolyn W. Powell, Plaintiff, vs. W. Conrad Powell, Defendant,
Case No. 04-DR-40-3081). On April 1, 2005 Plaintiff terminated Potterfield and separately
retained Michael Taylor to represent her. Taylor associated Columbia attorney Reid Smith to

address the business issues in the marital litigation. Attorney Taylor represented Plaintiff from
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April 1, 2005 until Jan 17, 2007 when Plaintiff. termiﬁated Attorney Taylor and thereafter
retained Cantzon Foster. On April 27, 2007 Plaintiff and Husband entered into “Complete
Property, Support and Custody Agreement” that was approved along with a F:mal Decree of -
Divorce by the Honorable Anne Gue Jones on May 2, 2007. This detailed agreement, 21 pages in
length with an attached “agreement” and an exhibit to the agreement, placed significant financial
obligations on Mr. Powell. He was to pay $5,000 per month in child support/property
distribution, until the oldest child graduated high school. He was to pay for education costs of
the couple’s two children, inclﬁding undergréduate college fees and costs. He was to pay
expenses associated with the keeping of up to four horses. The agreement acknowledged his
prior advancements on equitable distribution of $400,000 in January 2005 and $250,000 in
March 2007. He paid off a $435,000 mortgagé Ms. Powell had assumed in connection with her
purchase pf horse stables in Aiken after their separation.

December 11, 2009 Plaintiff filed a Verified Summons and Complaint along with an
affidavit of Expert Opinion of Dr. Gregory B. Adams pursuant to S.C. Code 15-36-100 against
Ashlin Potterfield, Michael Taylor, and Taylor/Potterfield allegiﬂg Legal Malpractice and Breach
of Contract and Breach of Fiduciary Duty. Dr. Adams’ affidavit is dated December 11, 2009 and
has not been updated or amended in any manner.

There has been extensive discovery in this case including interrogatories, exchange of
documents and depositions. The following depositions have been taken on the dates indicated:
Plaintiff Carolyn Mitchell Powell (Jan 27, 2011), Ashlin B. Potterfield (March 10, 2011),
Michael Taylor (April 19, 2011), Reid Smith (Sept 30, 2011), Grady Brown (Nov 16, 2011) and

Cantzon Foster (Jan 26, 2012).
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Grady Brown, Esq. was named as an expert witness for the Plaintiff on September 16,
2011 and a report was submitted from Mr. Brown to the Defendants’ attorney through Plaintiff’s
attorney dated September 12, 2011. Mr. Brown indicated that he had been provided two
deposition : the Plaintiff’s and Pottérﬁeld’s. He further indicated ** Moreover, my review of the
depositions and the exhibits was limited to a determination of whether or not the
Taylor/Potterfield Law Firm failed to take action or took inappropriate action with respect to
their representation of Ms. Powell. My review was not in any way intended to determine the
nature or extent of any damages MS'. Powell may have incuﬁed as a result of the representatioﬁ
by the Taylor/Potterfiled Law Firm.” (Page 1 Letter of H. Grady Brown September 12, 2011)
During his deposition of November 16, 2011 Mr. Brown reiterated and affirmed that he was
offering no testimony on the issue of damages. (Dep. P. 48) Mr. Brown opined as to the standard
" of care for attorneys in a matter of this type and concludes that “All of the opinions I have set
forth herein are based upon a reasonable degree of professional certainty.” (Page 7 Letter of H.
Grady Brown September 7, 2011). Mr Brown concluded that defendants breacﬁed the standard
of care by, among other things, failing to seek a verified financial deélaration; failing to hire a
forensic accountant; failing to request a temporary hearing; failing to obtain a Lis Pendens;
failing to obtain restraining orders regarding'disposition of assets; failing to issue subpoenas or
other discovery; and failing to bring in third party business associates a’s parties to this action.
Plaintiff’s later submitted the affidavit of Grady Brown on March 12, 2012 to supplement

Brown's letter of September 12, 2011.
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On September 23, 2011, defendants served notice of taking Brown’s deposition, and the
deposition was taken as scheduled and agreed upon on November 16, 2011. In the deposition he
reiterated and affirmed that he was offering no testimony on the issue of damages. (Dep. p. 48).

On March 12, 2012, two days before the present motion was scheduled for hearing,
plaintiff submitted an affidavit from Brown. In this document, Brown stated his belief that the
defendants *“caused Ms. Powell to be unprotected and vulnerable to dissipation of marital assets
by her husband...” He stated that defendants could have taken actions which “would have been
beneficial to Ms. Powell by protecting and preserving assets and by identifying assets or
supplementing and verifying information obtained directly from the opposing party. Had these
tools and procedures been used, and used promptly, assets could hav¢ been preserved or their
status controlled, settlement negotiations could have proceeded based on verified information
and delay avoided.”

These defendants answered on February 22, 2010, admitting that there had been an
attorney-client relationship between them and Carolyn Powell, but otherwise denying the
material allegations of plaintiff’s complaint.

On Nov. 22, 2011, counsel for the parties met with Chief Administrative Judge James R.
Barber 1II for a status conference. The parties jointly submitted a proposed Amended
Scheduling Order, as to which they had conferred and agreed. The order provided in pertinent
part, “Plaintiff shall identify any additional expert witnesses by February 13, 2012, and shall
simultaneously provide the experts’ resumes together with the opinions as to which they are

expected to testify.” It required that dispositive motions be filed by March 30, 2012. Judge

Barber signed the order, which was filed on Nov. 23, 2012.
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Plaintiff did not disclose any additional expert witness by February 13. On February 16,
defendants filed their amendedA motion for summary judgment, asserting that plaintiff had not
disclosed any expert who, “by affidavit, report, or deposition, has expressed any opinion that
plaintiff would have received a more favorable settiement in the underlying action but for the
alleged negligence of defendants.” In the absence of such testimony, defendants contend they
are entitled to judgment as a matter of law.

STANDARDS

A motion for summary judgment shall be granted “if the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” Rule 56(c), SCRCP. “When a motion for summary judgment is made and
supported by such facts as would be admissible in evidence at trial, the adverse party may not
rest upon the mere allegations of his pleadings. Instead his response to the motion must set forth
specific facts, admissible in evidence, showing there is a genuine issue for trial. If he does not so

respond, summary judgment should be entered against him.” Moody v. McLellan, 295 S.C. 157,

163, 367 S.E.2d 449, 452-53 (Ct.App.1988) (citing Rule 56(¢e), SCRCP).

In cases applying the preponderance of the evidence burden of proof, the non-moving
party is only required to submit a mere scintilla of evidence in order to withstand a motion for
summary judgment. Even a scintilla of evidence presented in response to the motion must first

be probative. See Hancock v. Mid-South Mgmt. Co., Inc., 381 S.C. 326, 330, 673 S.E.2d 801,

803 (2009); Bass v. Gopal, Inc., 384 S.C. 238, 247, 680 S.E.2d 917, 921 (Ct.App.2009).
Excerpts of testimony may meet the scintilla requirement but fail the probative test if the

testimony as a whole “rests entirely on surmise, conjecture and speculation, and therefore has no
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probative value.” McDowell v. Stilley Plywood Co., 210 S.C. 173, 179, 41 S.E.2d 872, 874-75
(1947) (internal citations omitted).
“In order to prevail in a cause of action for legal malpractice, the plaintiff must prove: (1)

the existence of an attorney-client.relationship; (2) a breach of duty by the attorney; (3) damage

to the client; and(4) proximate cause of the client’s damages by the breach.” Harris Teeter, Inc.

v. Moore & Van Allen, PLLC, 390 S.C. 275, 701 S.E.2d 742 (2010)'. A plaintiff in a legal

malpractice action must establish the standard of care by expert testimony. Smith v.
Haynsworth, Marion, McKay and Guerard, 322 S.C. 433, 472 S.E.2d 612 (1996).

Moreover, the plaintiff in a legal malpractice case must show he or she “most probably
would have been successful in the underlying suit if the attorney had not committed the alleged
malpractice.” Hall v. Fedor, 349 S.C. 169, 561 S.E.2d 654 (Ct. App. 2002). The question of the
success of the underlying claim is a question of law. Doe v. Howe, 367 S.C. 432, 626 S.E.2d 25
(Ct. App. 2005); Manning v. Quinn , 365 S. E. 2d 24 (1988)

ANALYSIS

Defendants argue that the failure of the Plaintiff to abide By the scheduling order in
appointing an expert would cause the action to fail for want of proving the standard of care and
the breach of that standard. However, summary judgment is a drastic remedy and should not be
entered into lightly. Therefore, on the basis of failure to meet the deadline of the scheduling
order, the motion for summary judgment is denied.

In proving a legal malpractice claim, the first element the Plaintiff must prove is the
existence of an attorney-client relationship. The Plaintiff argues, and the Defendants agree, that

there was an attorney-client relationship between the Plaintiff and Defendants Taylor and

Potterfield and the partnership. Thus, this element is undisputed.

\ Page 7 of 15



Next, the Plaintiff must prove a breach of duty by the Defendant. In his affidavit, the
Plaintiff’s expert on the standard of care in legal malpractice opines that it was breached and
provides a list of duties which would have been proper for the attorneys to carry out in
adequately pursuing Plaintiff’s case. The Court finds that the affidavit of Grady Brown is a
scintilla of evidence that creates a genuine issue of material fact on this issue of breach of duty
by the Defendant and as to this element, Defendants’ Motion for Summary Judgment is denied as
to breach of duty by the attorney(s). .

Plaintiff’s complaint alleges that the defendants failed to protect marital assets, e_md failed
to secure marital property against waste and dissipation. Under the foregoing authorities,
plaintiff has the burden of proving that the alleged failure to protect and secure marital property
resulted in a less favorable disposition of the case than she would have otherwise achieved.
Defendants’ motion asserts that plaintiff has no evidence to carry this burden on the essential
element of damages. Thus it ié necessary to review the record before the court for evidence
pertinent to this issue. The court begins with the deposition testimony of attoney Smith, who
was associated by defendant Taylor.

Smith testified that he was qualified ahd competent to assist Taylor with regard to such
issues as determining business assets, liabilities and cash flow. (Dep. 39, 41). He conducted his
own investigation into Mr. Powell’s holdings. (Dep. 41). Shortly after he was retained, he and
Taylor went to Mr. Powell's attorney’s office, where they spent several hours examining the
husband’s records. (Dep. p. 48). He reviewed Mr. Powell’s tax returns going back to 1999, and
the couple’s joint returns through 2003 or 2004. (Dep. p. 55).

Continuing his investigation, Smith checked the RMC records and tax assessor’s offices

in Richland, Lexington, Horry, and Georgetown Counties in South Carolina and records in a
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North Carolina county as well. He looked at closing statements, mortgages, deeds, financial
statements, and check records. Because Ms. Powell had expressed a concern that her husband
was diluting assets by giving them away to his brother or accountant (dep. 9), he checked the
formation of Mr. Powell's corporations to determine who were the shareholders and what were
their interests. (Dep. 62-65).

By late 2006, Smith was confident that “I had a handle on the business issues and the
financial issues related to the businesses. I felt comfortable with the information that I had. 1
knew that there was a need to get information so that we could make sure we were pursuing
settlement discussions appropriately” (Dep. p. 67). Because of Smith’s familiarity with the
business issues, he personally conducted the deposition of Conrad Powell on December 13,
2006. His impression was tha_t Mr. Powell was forthcoming in his testimony regarding his
business interests. Smith testified, “I didn’t see anything that indicated that there was an effort to
hide assets,” and his opinion in that regard nev@er changed. (Dep. p. 80).

Smith concluded, “My research indicated that there had never been any attempts to dilute
the assets. Carolyn had suspected it, but [ didn’t see any grounds to confirm those suspicions.
... Ididn’t see any evidence of wasting corporate assets here.” (Dep. p. 50).

Attorney Foster assumed the representation of Ms. Powell after she terminated Taylor,
and Smith remained associated in the case. Foster likewise noted Ms. Powell’s suspicion that
her husband was hiding money and hiding assets. “There was a concern that Some of the assets
may have been transferred over to Mr..Powell’s brother.” (Dep. p. 30). But he acknowledged
that Ms. Powell was never able to furnish him with any evidence of her husband hiding assets.

“I don’t recall there being any hard evidence, documentary—any documents supporting that
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assets were transferred. ... No hard evidence that there were additional assets to the estate.”
(Dep. p. 31).

During Foster's representation, the deposition of Tim Tyler, Mr. Powell’s accountant,
was taken. Foster testified, “We didn’t get anything that conclusively proves that there were
other assets tha‘t we needed to go after...” (Dep. p. 105).

Foster was asked, “Did you ever become aware at any time, during the time that you were
representing her or subsequently, of any assets that were hidden or transferred or anything
improperly done by Mr. Powell in that regard?” He answered, “No, sir.” (Dep. p. 135).

Ms. Powell herself was not able to provide any specifics. In her deposition, she testified,
“I think there’s property that (her husband) invested in and tied up that I don’t know about.” But
she could not say what that property was. “Q. Any proof, though? Any facts, papers,
witnesses? A. Not at this time.” (Dep. 198-200).

The “Complete Property, Support, and Custody Agreement,” entered into between Mr.
and Mrs. Powell on April 27, 2007, is attached as Exhibit 20 to the deposition of Ms. Powell.
This detailed agreement, 21 pages in length with an attached ‘“‘agreement” and an éxhibit to the
agreement, placed significant financial obligations on Mr. Powell. He was to pay $5,000 per
 month in child support/property distribution, until the oldest child graduated high school. He
was to pay for education costs of the couple’s two children, including undergfaduate college fees
and costs. He was to pay expenses associated with the kéeping of ﬁp to four horses. The
agreement acknowledged his prior advancements on equitable distribution of $400,000 in
January 2005 and $250,000 in March 2007. He paid off a $435,000 mortgage Ms. Powell had

assumed in connection with her purchase of horse stables in Aiken after their separation.
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Foster, who was representing Ms. Powell at the time the settlement agreement was-
entered into, testified in his deposition, “Based on the information I had and based on ‘my
knowledge of the facts of the case, I thought it was a 'good settlement.” (Dep. p. 134). Foster
. testified that he recommended that Ms. Powell not enter into this settlement, because in his
opinion further discovery into Mr. Powell’s assets should be conducted. But Ms. Powell
declined to follow this advice, and proceeded with the voluntary settlement. (Dep. pp. 132-135).

The settlement agreement contained an acknowledgement that each party “has adequate
knowledge of the other’'s financial situation, including: income, expenses, debts and assets as
they have exchanged sworn financial declarations,” and that the agreement was fair and
reasonable.

Brown, an attorney in Beaufort, was identified by plaintiff as an expert witness on
September 16, 2011. Plaintiff submitted a report written by Brown, dated September 12 and
summarizing his review of the case. In this report, Brown stated, “My review was not in any
way intended to determine the nature or the extent of any damages Ms. Powell may have
incurred as a result of representation by the Taylor/Potterfield Law Firm.”

On September 23, 2011, defendants served notice of taking Brown’s deposition, and the
deposition was taken as scheduled and agreed upon on November 16, 2011. In the deposition he
reiterated and affirmed that he was offering no testimony on the issue of damages. (Dep. p. 48).

But ‘on March 12, 2012, two days before the present motion was scheduled for hearing,
plaintiff submitted an affidavit from Brown. In this document, Brown stated his belief that the
defendants “caused Ms. Powell to be unprotected and vulnerable to dissipation of marital assets
by her husband...” He stated that defendants could have taken actions which “would have been

beneficial to Ms. Powell by protecting and preserving assets and by identifying assets or
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supplementing and verifying information obtained directly from the opposing party. Had these
tools and procedures been used, and used promptly, assets could have been preserved or their
status controlled, settlement negotiations could have proceeded based on verified information
and delay avoided.”

In addition to the Brown affidavit, plaintiff relies in opposition to this motion on Adams’
affidavit, dated Dec. 11, 2009, and filed with the complaint. In the affidavit, Adams asserted that
various alleged deviations from the standard of care by defendants “caused Ms. Powell
considerable damages including loss of any right to separate maintenance and support and loss of
substantial value of the marital estate and her share of it due to the dissipation, transfer, and
secreting of much of it by her husband during the pendency of the divorce litigation.”

The Hall and Doe cases, cited above, are instructive when determining whether plaintiff
has sustained thg burden of proof on the issue of damages when the alleged malpractice occurred
during defendant’s handling of prior litigation.- These cases were decided on defense motions for
summary judgment, in circumstances very similar to the present case.

In the first of these cases, Hall was arrested by the Lexingt;)n County Sheriff’s
Department on the basis of information about a potential drug purchase. Fedor represented Hall
in the criminal matter; he was able to get the criminal charges dropped, and to secure the return
of $40,000 seized in the arrest. Hall then brought a civil suit against the arrestiné officer, and
Fedor appeared as co-counsel. Hall accepted a settlement offer of $30,000. He then brought a
legal malpractice action against Fedor, contending that his attorney had made misrepresentations

to him concerning the settlement. Fedor moved for summary judgment, and the trial court

granted the motion.
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In affirming, the Court of Appeals noted that Hall could have defeated the summary
judgment motion by establishing he “most probably” would have received a larger settlement
than $30,000. But the court found there was no evidence to that effect. Judge Anderson
remarked, “In contrariety, the evidentiary record demonstrates with remarkable clarity that the
$30,000 amount was a good settlement, even to the point of reaching a windfall for Hall.” 349
S.C. at 176; 561 S.E.2d at 657. Judge Anderson continued, “Indubitably, considering the
absence of any admissible evidence presented by Hall, and in light of the evidence presented by
Fedor, Hall failed to éhow he ‘most probably’ would have received a settlement amount greater
than $30,000.” 349 S.C. at 177; 561 S.E.2d at 658.

The court concluded, “In South Carolina, a plaintiff in a legal malpractice claim is
required to prove he ‘most probably’ would have been successful in the underlying litigation if
the attorney had not committed the alleged malpractice. In regard to Hall’s legal malpractice
case based on the settlement agreement claim, there is no admissible evidence in the record to
support I-iall’s burden of proof.” 349 S.C. at 179; 561 S.E.2d at 659.

In the second case, John Doe was a pséudonym for a student who attended Porter-Gaud
school in Charleston. He was sexually molested by a teacher at the school. Much later, Doe
retained Howe to represént him in a claim agains,t the school. This claim was settled for
388,000. Other victims of the same teacher obtained more favorable settlements on their claims
for sexual abuse. Doe sued his former counsel for legal malpractice. Howe moved for summary
judgment on the legal malpractice claim, and the trial court granted the motion.

In affirming, the Court of Appeals considered the statements of attorney David Flowers,
relied upon by plaintiff in opposition to the motion. Flowers said, “Doe most probably would

have defeated Porter-Gaud’s defense if his case had been filed and zealously pursued.” The trial
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judge held Flowers’ statement was insufficient to defeat Howe’s summary judgment motion
because Flowers never explicitly stated Doe most probably would have recovered more than the
$88,000 he received in his settlement with Porter-Gaud.

Doe claimed that he only had to show that he “most probably would have been
successful” in the underlying action and did not need expert testimony regarding the amount that
he would have recovered. The Court of Appeals responded, “We disagree with both arguments.”
The court continued, “We further agree with the trial judge’s reliance on the fact that Flowers
never stated that Doe ‘most probably’ would have received more than the $88,000 he received in
his settlement with Porter-Gaud.” Finally, the court commented, ‘‘Notably absent from the
record in this case, however, is any mention of settlement value from Flowers or any other expert
that was brought to the trial judge’s attention.” 367 S.C. at 445; 626 S.E.2d at 31-32.

Reading the affidavits of Dr. Adams (December 11, 2009) and Grady Brown (March 12,
2012) in the light most favorable to the Plaintiff, neither presents an opinion sufficient to meet
the requirements of Hall and Doe. Neither states an opinion as to the value of the underlying
settlement. Neither states an amount for which plaintiff could have settled, in excess of the value
of the underlying settlement, but for the alleged negligence of the defendants. Neither refutes the
conclusions arrived at by Smith, following his extensive investigation.

Brown'’s affidavit states that certain actions of defendants “would have been beneficial;”
that assets “could have been preserved,” and that settlement negotiations *‘could have” proceeded
on verified information. These statements are remarkably similar to those of plaintiff’s expens
in Manning v. Quinn, 294 S.C. 383, 365 S.E.2d 24 (1988), who opined as to actions the
defendant attorney “could have” and “should have” taken, one such action that attorneys should

have sought a temporary restraining order among other actions. In affirming summary judgment
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for the attorney, the court observed, “The attorney affidavits in the record contain mere
conclusory statements suggesting legal actions v‘vhich, in hindsight, might have been instituted on
behalf of appellants. Nowhere in the affidavits do the attorneys address the likelihood of success
of these actions.” 294 S.C. at 386; 365 S.E.2d at 25.

Although damages do not have to be proven with mathematical certainty or precision, as
the Plaintiff correctly points out, the claim cannot be speculative. Here Plaintiff has provided
nothing more than bald assertions and'conjectﬁre, with no real factual support for any damages.
The evidence in the record is not sufficient to withstand summary judgment as to the issues of
damages in this case.

- CONCLUSION

In summary, the Court denies Defendants’ motion for summary judgment on the basis
that Defendants breached the standard of car§ to the Plaintiff or that the Plaintiff violated the
amended scheduling order thereby entitling the Defendants to summary judgment. The Court
grants the Defendants’ motion for summary judgment on the basis of Plaintiff’s failure to present

even a scintilla-of evidence as to the issue of damages.

AND IT IS SO ORDERED.

B W Ak
RéKnox McMahon
Presiding Judge

Fifth Judicial Circuit

Lexington, S.C.

%
april 23, 4012
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON '

Civil Action No. 2009-CP40-08705
Carolyn Mitchell Powell, ' . ' '

)
)
) .
)
)
)
Plaintiff, - ) : :
) ORDER DENYING PLAINTIFF’S
vs. ) MOTION TO ALTER OR AMEND
| ) JUDGMENT e o
- Ashlin Blanchard Potterfield; J. Michael ) h z ~ )
Taylor; Taylor/Potterfield; Golden, Taylor ) om ‘; ) e
Potterfield and Barron; Reid Smith; and ) o, T =%
Price, Bird & Smith, P.A., ) om B G
) mE o M3
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Plaintiff moves to Alter or Amend the Court’s Order Granting Defendants"' %ttérﬁeld,-- wee
Taylor, and Taylor/Potterfield’s Motion for Summary Judgment dated April 23, 2012. For the
reasons following, Plaintiff’s moti.on is DENIED.
FACTS & PROCEDURAL HISTORY

- Potterfield and Taylor are Columbia attorneys who practice primarily in the area of
family law. This case arises out of their representation of Plaintiff in marital litigation against
her husband Conrad Powell. Carolyn Powell initially retained Potterfield, and Potterfield filed a
complaint in Richland County Family Court on August 27, 2004. In 2005, Potterfield transferred
the role of primary attorney to her partner, Michael Taylor. Taylor represented Plaintiff from
2005 until January 17, 2007, when Plaintiff terminated Attorney Taylor and thereafter retained
Cantzon Foster. On April 27, 2007, Plaintiff and Husband entered into “Complete Property,
Support and Custody Agreement” that was approved along with a Final Decree of Divorce by the
Honorable Anne Gue Jones on May 2, 2007. That agreement, running 21 pages in length, put

substantial financial obligations on Mr. Powell, including $5,000 per month in child support, the
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education costs of the couple’s. two.children, the'expense's of méintaining up to four horses, and
the payment.of a $435,000 mortgage.Ms. Powell had assumed in connection with her purchase
of horse stables after their separation. Plaintiff filed suit against Attorneys Potterfield, Taylor,
and the Tay_lo;/POtterﬁéld. partnership on December 11, 2009, alleging Legal Malpractice,
Breach of Contract, and Breach of Fiduciary Duty. .
| Defendants first motioned for s_ummary jl{ldgmentv in 2011. 'Th'at motion was denied by
the Honorable G. Thomas Cooper, Jr. on May 31, 2011. Defendants again motioned for
summary judgment in 2012. That métion, the subject of Plaintiff’s present motion to alter or
amend, was granted April 23, 2012. Plaintiff received that Order on May 2, 2012 and submitted
the present motion on May 11, 2012.
STANDARDS

A party may motion to alter or amend a judgment of the Court no later than 10 days of
receipt of the written ﬁotice of the entry of the order. Rule 59(¢), SCRCP. Rule 59(e) is the
proper procedure for correcting factual errors in an order. Doe v. Doe, 324 S.C. 492, 502, 478
S.E.2d ‘854, 859 (Ct. App. 1996) “[A] party cannot use a Rule 59(e) motion to present to the . ..

[Clourt an issue the party could have raised prior to the judgment but did not.” Gaitside v.

Gartside, 383 S.C. 35, 43, 677 S.E.2d 621, 625 (2009).

A motion for summary judgment shéll be granted “if the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled to a judgment as a
matter of law.” Rule 56(c), SCRCP. “When a motion for summary judgment is made and
supported by such facts as would be admissible in evidence at trial, the adverse party may not

rest upon the mere allegations of his pleadings. Instead his response to the motion must set forth
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specific fac.ts,'admissible in evidence, showing there is a genuine issue for trial. If he does not so
respond, summary judgment should be entered against him.” Moody v. Mcl ellan, 295 S.C. 157,
163, 367 S.E.2d 449, 452-53 (Ct. App. 1988) (citing Rule 56(e), SCRCP). Summary Judgment
cannot be granted unless the opposing party has had a full -_and fai; oppb_rtmity to éorﬁplete
disco'verj. “Doe ex rel. -Doe v. Batson, 345 S.C. 316., 322, 548 S.E.2d 854, 857, (2001).
However, the op_posiﬁg party cannot be dilatory in seeking discévery and further discovery must
be likely to uncover additional relevant evidence. 1d.

In cases applying the preponderance of the evidence burden of proof, the non-moving
party is only required to submit a.mere scintilla of evidence in order to withstand a motion for
summary judgment. Even a scintilla of evidence presented in response to the motion must first
\ ~ be probative. Hancock v. Mid-South Mgmt. Co., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803
(2009); Bass v. Gopal, Inc., 384 S.C. 238, 247, 680 S.E:2d 917, 921 (Ct. App. 2009). Excerpts
~ of testimony may meet the sciﬁtilla requirement but fail the probative test if the testimony as a
whole “rests entirely on surmise, conjecture and speculation, and therefore has no probative
value.” McDowell v. Stilley Plywood Co., 210 S.C. 173, 179, 41 S.E.2d 872, 874-75 (1947)
(internal citations omitted).

“In order to prevail in a cause of action for legal malpractice, the plaintiff must prove: (1)
the existence of an attorney-client relationship; (2) a breach of duty by the attorney; (3) damage

to the client; and (4) proximate cause of the client’s damages by the breach.” Harris Teeter, Inc.

v. Moore & Van Allen, PLLC., 390 S.C. 275, 701 S.E.2d 742 (2010). Moreover, the plairitiff in

a legal malpractice case must show he or she “most probably would have been successful in the
underlying suit if the attorney had not committed the alleged malpractice. Hall v. Fedor, 349

S.C. 169, 561 S.E.2d 654 (Ct. App. 2002). The question of the success of the underlying claim is
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a question of law. Doe v. Howe, 367 S.C. 432, 626 S.E.2d 25 .(Ct. App. 2005); Manning v.
Quinn, 294, S.C. 383, 365 S.E.2d 24 (1988),
- ANALYSIS
Plaintiff .‘advancgs five arguments .in favor of amending the Order of Summary Judgment
dated April '23, 2012:
‘ 1.. The -Ordér misstates or fails to recognize factual allegations creating di.spute;d, issues of
. material fact that would'defeat the motion for summary judgment.

2. The Order fails to recognize that discovery was not complete nor was discovery closed
under the scheduling order when the trial court granted summary judgment.

3. The Order fails to recognize the evidence creating a disputed issue of material fact
presented by two expert witnesses’ sworn testimony supporting Plaintiff’s allegations
that Plaintiff was damaged by Defendants’ acts or omissions.

4. The Order fails to recognize or apply the proper standard of review to Dr. Adams’
specific statements regarding damages as presenting the evidence necessary to move
forward with a trial in this matter.

5. The Order fails to recognize Plaintiff’s breach of fiduciary duty claim and the evidence
in the record satisfying the standard of proof as to disputed facts regarding the amount of
damages flowing from the attorneys’ errors in breach of their tiduciary duties owed to
Plaintiff.

In addressing these arguments, it is vital to recognize the narrow grounds on which this Court
granted Defendants’ Motion for Summary Judgment. This Court found that Plaintiff, as of the
summary judgment hearing, did not provide a scintilla of evidence as to damages element of a

legal malpractice claim. Plaintiff offered no facts to argue that she “most probably” would have
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received more than .what was inrovided in the divorce agreement. With that narrow ground in
mind, th(? overwhelming majority of Plaintiff’s present mbtion is irrelevant.

I. PLAINTIFF FAILS TO PROVIDE ANY EVIDENCE THAT SHE

“MOST PROBABLY” WOULD HAVE RECEIVED A SUM GREATER

THAN THAT PROVIDED IN THE DIVORCE SETTLEMENT

Plaintiff insists that ‘the scintilla .of evidence as to the other elements of a legal
malpractice 'cl'aim, in combination witt; the expert affidavit of Greg’orsf B. Adams,‘ is sufficient to
show that she would have “most probably” received a larger settlerﬁent. First, _the evidence as to
establishing a relationship, breach, and cause, are all irrelevant to the singular matter of damages.
That Defendants breached their standard of care says nothing as to whether or not Plaintiff “most
probably” would have received at trial a'sum greater than the settlement. As for the testimony of
Professor Adams, the Court finds it to be remarkably similar to the testimony he provided for the
opposing party in Doe v. Howe. In Howe, Prof. Adams testified that “Doe would have shared in
the lucrative seitlement and recovered much more than what he agreed to accept on Howe’s
- advice.” Howe, 367 S.C. at 444, 626 S.E.2d at 31. The Court of Appeals concluded that Prof.
Adams “did not assert anything that would create an issue of material fact warranting denial of
summary judgment in this case.” Id. The Court further endorsed the reliance on the fact that
Doe provided no expert testimony explicitly stating that he would have received more than what

was provided in the settlement of that case. Here, once again, Plaintiff provides no such expert

testimony. The facts of the present case are so incredibly similar to those of Howe that the Court

would be misguided to reach any contrary conclusion on this matter. Therefore, Plaintiff’s

~ motion as to the legal malpractice claim is DENIED.
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II. PLAINTIFF’S ARGUMENT THAT DISCOVERY WAS NOT
" COMPLETE WAS NOT RAISED IN OPPOSITION TO THE MOTION

FOR SUMMARY JUDGMENT AS IS THEREFORE UNAVAILABLE INA

MOTION TO ALTER OR AMEND. -

Plaintiff further argueslthat she was not yet'finish-ed with discovery and that Plaintiff’s
expert H. Grady Brown was working on a comprehensive damages report. However, this
argument that summary judgment was foreclosed ciue to ongoing discovery does not appear
anywhere in Plaintiff’s “Memorandum in Oppoéition to Ta}.ll.or/Potterﬁeld Defendants’ (Seconc})
Motion and Amended (Second) Motion for Summary Judgme.nt.” Under Garfield, Plaintiff
cannot raise an issue previously unstated on a Motion to Amend any more than she could on
appeal. The Court therefore rejects this argument.

Furthermore," éven had Plaintiff raised this argument below, the Court would f_ind that she
has had ample oppor-tunity- to seek discovery. This case has hung on the judicial syst;rﬂ for two-
and-a-half years. There has been eitensivé discovery in this case, including.interrogatories,
exchange of documents, and depositions. The Court went so far as to allow the submission of a
new affidavit by Mr. Grady Brown on March 12, 2012, a mere two days before the motion for
summary judgment. Depositions were closed. Additional expert witnesses were by the date of
the hearing prohibited. The deadline for dlispositive motions, such as Defendants’ motion for
summary judgment, was looming at the end of March, as was required mediation. Plaintiff had
full and fair opportunity to complete di.scovery. and cannot defeat summary judgment through
claims that an already identified expert witness is still working up until the day of trial,
especially given that dispositive motions were due two months before the day certain.

Therefore, Plaintiff’s motion that the order of summary judgment be withdrawn on the

grounds that discovery was ongoing is DENIED.



IIL. PLAINTIFF’S BREACH OF FIDUCIARY DUTY CLAIM WAS NOT
SETTLED BY THE COURT’S ORDER OF APRIL 23, 2012

' Finally, Plaintiff afgues that this Court’s Order of Summary Judgment did not recognize
her breach of ﬁduciéry duty claim. Defendants did not address the breach of fiduciary duty
claim in their motion for summary judgment, nor did Plaintiff argue the subject in its opposition.

The motion and‘hearing thereon were focused overwhelmingly on the legal malpractice claim.

As to iiae issue of the fiduciar’y dutyiclaim,' the Court is guided by Gartside and Hov;(-e.
First and foremost; Pléintiff 'puts an unnecessary burden on the Court by r;is'ing an issue on a
Rule 59(6) motion that was not otheMise aargued in opposition to the motion for summary
judgment. The decision to do so potentially offers Plaintiff a second bite at the apple beyond the
typiéal sclope of a Rule 59(e) motion. Allowing that second bite or; érounds that Plaintiff did not
bring the Court’s attention to the fiduciary duty issue would only‘ give incentive to incomplete
and inefficient arguments in Court and disrupt the steady beat of the judicial system. It is that

concemn of judicial efficiency and fairness that underpins the rule stated in Gartside, that a party

cannot use a Rule 59(¢) motion to bring up issues not raised before judgment. For that reason,
the Court concludes that Plaintiff failed to adequately preserve the issue of a fiduciary duty in
opposition to the motion for summary judgmént.

Furthermore, even if it were adequately preserved, the Court would still deﬁy Plaintiff’s
motion. Plaintiff’s failure to show she “most probably” would have recovered a larger
settlement than she did recover is a flaw that persists through her breach of fiduciary duty claim.

Howe, 367 S.C. 432, 448 n.27, 626 S.E.2d_ 25, 33 n.27; see_also Cf. General Sec. Ins. Co. v.

Jordan, Coyne & Savits, LLP, 357 F.Supp.ﬁd 951, 961-62 (E.D.Va. 2005) (breach of fiduciary

duty claim was “mere disguise[] for the plaintiffs’ legal malpractice claims”). To allow a

fiduciary duty claim to continue under a standard of damages lesser than that of the malpractice
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.cléim central to the whole case would, in effect, defeat the “most probably” standard as it
presently exists as a hurdle for proving legal malpractice. The :Co‘u'r't t'he-refOre finds that
* Plaintiff’s claim for breach of fiduciary duty is as deficient as her claim for legal malpractice. .'
Because Plaintiff failed to argue her claim..for bregch df ﬁduc.:iary duty. in opposition to
the motion fér summary judgment and bec;ause Plaintiff failed to.prove she would “most
probiably’-’. have recovered a larger settl.ernent,‘ Plaiﬁtiﬁ’s motion as to the breach-of fiduciary
duty claim is DENIED. |
SUMMARY
1. Plaintiff’s motion to alter or amend the Order of Summary Judgment dated April 23,
2012 as it relates to the legal malpractice claim is DENIED.
2. Plaintiff’s motion to withdraw the Order of Summary Judgment dated April 23, 2012 on
the grounds that discovery was ongoing is DiBNIED.
3. Plaintiff’s motion to alter or amend the Order of Summary Judgment dated April 23,

2012 as it relates to the breach of fiduciary duty claim is DENIED.

IT IS SO ORDERED
Lexington, SC | W
July /72012 'l?é Honorable R. Knox McMahon




