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STATEMENT OF THE ISSUES

Did the Administrative Law Court err when it reversed the Department of
Corrections’ calculation of Respondent’s sentence?

STATEMENT OF THE CASE

. Tiie case is before the Court of Appeals pursuant to the Appezil of the Department of -
Corrections (Department) of the Administrative Law Court’s (ALC) decision to reverse SCDC’s "
final agency decision. (ROA pg. 1-4) |

On October 4, 2012, Resporident was sentlenced to ten (10) years for a non-violént,
second offense violation of S.C. Code Ann. §44-53-370 (b)(1), Disiribution of Heroin (ROA
pg.10-11). The Department determined the Respondent ié required to serve a mandatory 85% of
his sentence and ineligible to receive good time and work credits towards his sentence, although
the Department was applying these credits towards liis parole and work releasé eligibility:
Respondent filed a step one grievance on September 11, 2013 claiming his sentence should have '
work credits arid good conduct credits applied to his sentence pursuant to the 2010 Sentencing
Reform Act. This grievance was denied. Respondent filed a Ste;p two grievance on November
3, 2013 and this grievance was also denied. Respondent subsequently filed a Notice c')i' Appeal in
the ALC on April 9, 2014.

Administrative Law» Judge S. Phillip Le;nski reversed SCDC’s dvécisionv in its August 28,
2014 Oider. Judge Lenski remanded the appeal to the Department to calcula"té: Respondent’s
sentence without applying the “no p‘arole"" offense requirements found in S.C. Code Ann. §24-
13-150 (A).

Consequently, after the ALC rendered its decision, the Depatftmént recalculated

Respondent’s sentence without applying the “no parole” offense requirementéi“

/ I
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STANDARD OF REVIEW

S.C. Code Ann. §1-23-610 (B) provides the applicable standard of review:

The review of the Administrati?e LaW Judge’s Order must be confined to record.
The cburt may not substitute the Judgment of the Admirﬁstrative Law 'Ju&ge as Zto'
the weight of the evidence on questions of fact. The Court of Appeals may afﬁrm
the decision or remand the case for further proceedings; or, it ‘mayAreverse or
modify the decision if the substantive rights of the petitioner have been préjudided
becauée the finding, cbn_clﬁsioﬁ, or decision is: |

(A) In violation of constitutional or statutory provisions;

B) In-excess of the statutory authority of the agency;

(C)Made upbn unlawful procedure;
(D) Affected by other error of law;

(E) Clearly erroneous in view of the reliable, probative,. and substantial

[ETRRA

evidence on thg whole record; or
(€3] Arbitrary or capricious or (;haracterized by abuse of discretion or
clearly uﬁwarranted exercise of discretion. |
In an appeal of the final decision of an Administrativé agency, the staﬁééird of Appcllafé
‘review is whether the ALC’s findings are supported by substantial evidence. Ih-determiriing'
whether the decision of the ALC was sﬁpported by substantial evidence, the Supreme Court need

only find looking at the entire record of appeal, evidence from which reasonable minds could

reach the é_ame conclusion that the ALC reached Barton v. SCDPPS, 404 S.C. 395, 745 S.E.2d

110 (2013). The Court will not diéturb the findings of the ALC if its findings are supported by



substantial evidence on the record as a whole. Pearson v. JPS Converter & Indus. Corp., 327

S.C. 393,489 S.E. 2d 219 (Ct. App. 1997). “Substantial evidence” is evidence which,
considering the record as a whole, would allow a teasonable mind to reach the conclusion |

reached by the ALC. Trimmier v. S.C. Dept. of Labor, Licensing & Regulation, 405 S.C. 239,

- 246, 746 S.E. 2d 491, 494 (Ct. App. 2013). (Quoting Porter v. S.C. Pub. Serv. Comm’n, 333

S.C. 12,20, 507 S.E. 2d 328, 332 (1998)), the possibility of drawing two inconsistent
conclusions from the evidence does not prevent an ALC’s finding from being supported by

substantial evidence. Grantv. S.C. Coastal Council 319 S.C. 348, 353, 461 S.E. 2d 388, 391

(1995) (quoting Palmetto Alliance Inc. v. S.C. Pub. Serv. Comm’n, 282 S.C. 430, 432,319 S.E.

>

2d 695, 696 (1984)). .
ARGUMENT

The Administrative Law Court was correct to reverse the Departihent of
Corrections’ calculation of Respondent’s sentence.

The Department asseﬁs that the Respondent’s sentence should be calcu}fated according_ to
the “no 'Pérolé” off@nse requiremeﬁts provided in S.C. Code Ann. §24—13-1 50 -(A). That the
Amendmeﬁts that the general Assembly made to §44-53-370 (b)(1), pursuant to the 2010 |
Omnibus Crime Reduction and Sentencing Reform Act, are only applicablgft.‘o the issue of parole
eligibility and should only be applied after service of 85% of his sentence. o

S.C. Code Ann. §24-13-100 and all correéponding statutés went into effect January 1,

- 1996. Seé Act. No. 83 (1995). §24-13-100 defines a “no parole” offenée asaclass A, B. or C
felony which is punishable by a méximﬁm term of imprisonment for twenfty years or more: A
“no parole’; offense means an offense with no parole eligibility for the offender. A person
convicted of a “no parole” offense is subjéct to the following stipﬁlations: Not eligible for-work

release until the inmate has served no less than 80% of the actual term of imprisonment imposed,



§24-13-125 (A); Not eligible for eérly release (parote, furlougtl), discharge, or cqmmunity- A'
supervision until the inmate has served .at least 85% of the uctual term of imprisuhment imposed.
The percentage must be calculated without the applit:atibn of earned work credits, education
credits; or good cunduct credits and is to be applied to the actual term of impri§onnient imposed,
§24-13-150(A) not entitled to good conduct credits, §24-1 3-210(B), or Wotk credits, §24-1 3-230
(B), with a reduction below the maximum term of incaréeration provided iu §24-13-125(A) or
24-13-150(A).

The Respondent contends his conviction is not subject to the 85% requirement and his

- work credits and good conduct credits should be applied to his entire sentence as provided in

§24-13-210(A) and §24-13-230 (A). The Respondent relies upon the language added to S.C.
Code Ann. §44-53-370 (b)(1) by the Omnibus Crime Reduction and Sentencing Reform act of
2010 which reads:

‘Notwithstanding any other provision of law, a person convicted and sentenced pursuant |
to this subsection for a first offense or second offense may have the sentence suspended
and probatlon granted, and is eligible for parole, supervised furlough community :
supervision, work release, work credits, education credits, and good conduct credits.

See S.C. Act No. 273 (June 2, 2010). This Language did not appear in S.C. Code Ann
§44-53-370 (b)(1) prior to the Act, |
With the enactment of the 2010 Amendment to §44;53—3 70 (b)(1), the General

Assembly’s intention was to lessen the punishment for certain non-violent drug offenses and to

provide for probation and parole for offenders who were previously: ineligible{f(.)‘rl probation and

parole. The ALC agrees that it appears from the plaln language of the statute that the General*
Assembly intended to allow inmates convxcted of a second offense violation of §44 -53-370
(b)(1) to be eligible for parole, therefore removing the Respondent’s offense from the ° “no

parole” category and making all the stipulations of a “no parole” offense inapu}jgéble to the



\

Res;\)ondent. Because the Respondent committed his crime and was senténced sui)seduent to
§44-53-370 (b)(1) revision, the Department should:cglculate the Respondent’s 'se'r_ltcnce By
épplyirig his earned work credits and good conduct credits toward thé entirety of ‘his‘sentence
and pursuant to Judge Lenski’s Order.

The question before the Court is whether the Department’s. interpretation ;;f the 2010
Amendment to §44-53-370 (b)(1) is fallacious. In construing the térms of a statute, the primary
rule of statutory construction is that a stafute shquld be construed. to give effect to ‘Ithe intent of

the legislature. Town of Mt. Pleasant v. Roberts, 393 S.C. 332, 342, 713 S.E. 2d 278, 283

(2011). A Court should not attempt to divine the intent of the legislature when the statutory

language of the statute is clear and unambiguous. Town of Mt. Pleasant ( supra)-. ‘The Court’s
primary function in interpreting a statute is. to ascertain the intent of the General Assembly. State
v. Baker, 310 S.C. 510, 427 S.E. 2d 670 (1993). A statute must receive a pré.ctical ;ind
reasonable interpretation consonant with the design of the Le‘:gisliature. Id. |

The Department claims nothing in the Amended language of §44-53-370 .(b)(i) reflects a
| legislative intent to remove the 85% requirement. If the Respondent has to serve a mandatory
minimum Qf 85%, then the Respondent is not eligible to receive work credits aﬁ(f good conduct
credits, which is in direét conflict with the language of the Amended_Statute. The legislative
intent was to afford those convicted anci sentenéed for a second offénse puréilant to §44-53-3 7/0
(b)(1), under the- 2010 Sentencing Refdrm Acn the opportunity to receive all ﬁii{/ilegés outlined.
in the statute, including wqu credits and good conduct credits, tﬁereby modifﬁ;i)rlg the rﬁandatory
minimum requirement which would allow the Respondent to reduqe his sentéfféé below the 85%

requirement claimed by the Department even if the Respondent is not gran:té;l ﬁérole, The

- language of the Amended Statute is neither-végue in its understanding nor can it be misconstrued



in its meaning. Courts will reject a statutory interpretation which would lead to a result so

plainly absurd that it could not have been intended by the legislature or it wouldv defeat the plain

,legislativel intention. Unisun Ins. Co. v. Schmidt, 339 S.C. 362, 368, 529 S.E. 2d 280, 283
(2000). Yet, where the plain language of thé statute is contrary to the Department’s
intemreﬁtion, the Court shall rej ect the Department’s interpretation.-' In this caée, the Department
is nét entitled to any deference in its interpretation because the plain language of TIﬂ“he 2016
Amendment to §44-53-370 (b)(l) refutes the Departments position. |

The Department interpfets the amended language in §44-53-370 (b)(1) to.-mean that
offenderé are eligible for parole. However, if they are not granted parole they afe still required to
served 85% of their sentences. To substantiate their interpretation, the Department refers to §24-
13-1“50 (A) and emphasizes fhe terms “notwithstanding any other provision of La&z, ...an inmate
convicted of a “no parole” offense as defined in section 24-13-100...”. The ph}aée
“notwithstanding any other provision of law” is 1n reference to those provisions made |
beforehénd; It haé_ no weight over a'ny. statufe that succeeds it in nature, espécially a conﬂictingr
statute. If two statutes are in conflict, the latest statute passed prevails as to fépea} earlier statute
to thé extent of repugnancy. Hair v. State, 305 S.C. 77, 406 S.E. 2d 332 (1991“‘)‘.' ':'In the
amendment to §44-53-370 (b)(1), the General Assembly uses the terms “Notwithstanding any |
other pro{/isi(;n of law, a person convicted and sentenced pursuant to this subsection for a ...
second offense. is eligible for parole...work credits, education credits, and good conduct
credits.” To plainl)f state its intent to exempt second offenses from the_“no ‘I{)'ér‘(;le” provisions qf
S.C. Code Ann. §24-13-100 and 150 (A). Accordingly, Respondent’s offensé Eéh\oﬁld not be

treated as a “no parole” offense.



Judge Lenski states “the Court finds specious the Argument put forth in ‘SCDC’s Brief
that nothing in the 2010 Amendment to §44-53-370 (b)(1) is incompatible with thé Department’s
interpretation that after 2010, an offender convicted ‘of Distribution of a Controiled Substance |
pursuant to the Subsection,fnu‘st still serve 85% of his sentence befo.re.he is eligible for parole,
supefvised furlough, comrhu%ﬁty supervision, work release, work credits, education creciits, and
good time credits... to accept SCDC’s interpretation of the §44-53-370 (b)(1) amendment would
be to hold that the General Assembly amended the statute for no purpose whatsoever. Such an
interpretation is unreasonable.” When a statute is penal in nature, it is construed strictly against
the State and in favor of the Defgndant. S.ince the 2010 Omnibus Crime Bill was enacted after

’ §'24-13-150 (A), this section has been implicitly repealed in favor of those convicted of a'second
offense violation of §44-53-370 (b)(1). |

Furthermore, if i_t was the intent of the General Assembly for a second offense to remain
a “no parole” offense, the General Assembly could have (ione so By omitting thlé language
regarding parole eligibility or the earning of any credits. The Amended langugge éf §44-53-37O
(b)(l),_which makes a person convicted of a first offenée or second offense {éimilarly eligible for
probation, parole, or creditvs is furtherl “substantial evidence” of the intent of the General

Assemb'ly to treat both first offenses and second offenses of §44-53-370 (b)(1) the same.



CONCLUSION .

For the reasons stated above, the Respondent respectfully requests this Honorable Court

to affirm the decision of the Administrative Law Court.
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