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- STATEMENT OF ISSUES ON APPEAL

ISSUE ONE - The Trial Court erred in not granting the Defendant’s motion

for directed verdict where the"State failed to produce any direct or

substantial circumstantial evidence reasonably tending to prove Defendant .

Benjamin’s guilt where the State:

A Failed to prové that but fér the actions of Defendapt Benjamin, the
victim would not havie died‘; |

‘. Failed to 1‘3r0\}e Defendant Benjamin intended to kill the victim; -
. Failed to pfove Defendant Benjamin fired the fatal shot;

. Failed to prove Defendan'f Benjamin ﬁre(‘i‘ any of the shots the‘ttA
injured the sﬁrvivi_né \;ictims;

. Failed ‘to Aprlove‘ Défendant Bénjamin' joined with anofher in
carrying out a cémmon ’plan or purpose, to wit, murder and
attémpted murder, sufficient to‘ find Defendant Benjamin guilty’
under an accompliee liability theory; ) |

; Failéd to prove Deféndént Bénjamin was present at the scene as a
reéult of a prior afrangément to carry out a‘;‘)rior arranged plan or
common scheme sufﬁgieﬁt to . find Defendant Benjamin guilty
unde[r an accomplice liabyility' theory in thé wounding of Hampton

. D :
and DeFreitas or the killing of Lawton. R
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ISSUE TWO - The Trial Céurt abused its discretion ini denying Defendant’s
Motion for New Trial where thére was‘insuff’icieht evidence to support the
jury’s fmding and where, as a matter of law, the State failed to produce
substantial circumstantial evidence to support its accomplice liability theory
to convict Defendant. |
’ STATEMENT OF THE CASE

Defe‘ndant David Benjamin was arrested on Octqber 4, 2011, ‘and
subsequently indicted b); a Grand Jury charged with one count of murder in
violation of S.C. Code 16-3-10 and two counts of attempted murder in
Violat;on of S.C. Code 16-3-29. Mr. Benjarﬁin plead‘ed NOT GUILTY and
proceeded to a trial before a jury on March 4,

Following a four-day trial during which Mr. Benjamin did not testify,
a jury found Mr. Benjamin guilty on all counts. Trial Counsel Nicholas
Thomas, Esq. moved for a judgment of acquittal following the verdict.
arguing the evidence was insufﬁc‘ier‘lt to prove Mr. Beﬁjamin’s guilt. This .
motion was denied after a hearing. The motion followed -two unsuccessful
motions during trial for a directéd verdict, th¢ first following the close of the
State’s case and the sepond at the closé of all the evidence. - |

The Hon.A'Diane Schafer Go‘odstéin sentenced Mr. Benjamin to 40

years’ imprisonment on Count One — Murder, and 30 years’ imprisonment
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on éach of Counts Two and Thrée - Attempted. Murder, to be served
concurrently. Mr. Benjamin wés represented in his post-trial motions by
Wendy Keifer, Esq., who filed and argued a tirnely motion for new trial and
a timely motion to recensider the sentence imnosed upon Mr. Benjamin.
Both motions were denied. Mr. Benjamin, through counsei, filed a Notice of
Appeal on July 16, 2013.‘ \‘ |

Undersigned counsel was‘ substituted as- attorney of record. An
’application on behalf of Mr. Robert L. Sirianni, Jr., has been filed to permit
his appearance' Pro Hac Vice. Tne transcript of the trial proceedings was

received by counsel on Janyary 6, 2014, and this Initial Brief of Appellant

follows.



STATEMENT OF FACTS

Introduction

. Defendant-Appellant DéVid‘Jalﬁar Benjamin (“Mr. Benjamin™) was at
the Pine Terface Club, nicknamed “Piggy Park” in the lat¢ evening and eafly
morning hours of September 18-19, 2009, with two others enjoying music
ahd dancing provided by two disc jockeys. At one I\)oint, Mr. Benjamin is
bumped on the dance floor by Dominique Lawton, who was present with a
gr(;up of his friends at the same club. The two stared at each othe;r but there
was no bhysical confroﬁtatién.

Several hours passed until‘the club raised the lights and indicated it
‘ Was closing down. It was pushing 4 a.m. and there‘ was a large crowd of
people exiting the club and leaving. frorﬁ the area. Mr. Lawton was
intoxicated and confronted oﬁe of the people who had conﬁe to the club with
Mr. Benjamin. All of the parties had weapons but there was no esc;alati()n
until shots were fired in the air and then multiple shots were fired from all
directions.

Sé\feral parties were inilolved- in an exchangé of gunfire and during
the melee, Mr. Lawton was' shot in the head and died. Two others, Mr.

James Hampton and Mr. Shawn DeFreitas,"iiwere struck with bullets but.

survived. About two weeks after the event, Mr. Benjamin was arrested ,



along with the two people he” was with that evening and charged with the
murder of Mr. Lawtc/)n and the attempted murder of t&o others. .
There were dozens of people in the area at the time of the shootings
but no one could say for suré who shot first or where the fatal shot came
from. Further, no witnesses could séy if the shots fired by Mr. Benjamin,
described as on a low angle towérd the ground similar to military—style
“cover fire” ever hit any of the victims. One witness who saw the fatal shot
said Mr. Benjamin was not the person responsible. Another witness all but
>admitted that i,t was his shot, and not Mr. Benjamin, that ultimately wounded
one of the victims. No one saw how, when, or from where the third victim
‘was éhot and wounded.
| . According to the State, reprgsented at trial by Assistant State
Solicitors Donald Sorenson and Theodore Lupton, Mr. Benjamin was
responsible under a theory known as “the> hand of one is the hand of all.”
This is an accomplice liability theory where Mr. Benjamin would be held
responsible for all of the shootings even though h'e never fired any of the
shots that injured or killed the victims. He was just as responsible as the

. / N
persons who actually did fire the shots, each of which received stunningly

light sentences after pleading guilty to significantly lesser charges.



‘ I . .
One person was allowed to plead guilty to assault and battery and

given a concurrent sentence of seven years in exchange for testifying against

Mr. Benjamin at trial. The trial covered four days in early March, 2013,

before a jury of ten (10) women and two (2) men.

The Parti'es Arrnive-at the Clt;b

’Joshﬁa .Haggood, an :Army V-eteran of two combat " tours m
Afghanistan, was stationeci at Fbrt. Bragg, North C,a.rolin'a, in "Septemberbf
 2011. (R. p.; 1‘21, lines 14—16). TI‘LIe wajs a 101,1g—time friend 'with Kevin Frazjer
and David Bénjamin. He knew Mr Benjamin ;‘most.of my life” and knew
Mr. Frazier “since about middle school.” (R. p._’122,\lines 16;17; 21-22).
The men. vx;ere two of Mr. Hgggood’s “:‘best friends.” (R. p. 123?\ .li»nesiS—l6)‘.

Mr. Haggood would tyﬁically travel once or twice a mylonth from Fort
B»r'ag'gv béck to Orangebﬁrg,.South Carolina, té visit. (R. p.. 125, lines 4-8).
His mother liv,eé there as dées one 'o.f his sons. (R. p 126, iines 15\;16). On
his trips back‘, he carried with him an XD 40 .40 caliber silver and black
semi—au.tomatiq pistol he bofrowed r¢gularly from a friend in North Carélina,'

a fellow soldiér, Georgio McGarreih. (R.p. .1‘25, lines 13-21; p. 125, line 25 -

_ p- 126, line 3). | | | '. |
| Over the Qeékend of Septe?nber 16 through September 18, 2011, M. ‘.

Haggood was visiting and had the gun with him. He said normaHy he



\

“hangs out” with Mrs. Benjamin and Frazier when he viéits when he 1s not
visiting his mother or with his son. (R. p. 125, lines 9-12)." On Saturday
night September 18, 2011, Mr. Haggood met with his friends. He drove
over to pick up Mr. Benjamin at his mother’s home and then the two drove
to Mr. Frazier’s house to get him. (R. p. 127, lines 15-17).

The trio was planning to go to a birthday party for Nevadria Miller,
someone all had known from high school, at a club in the Elloreé area called
Pine Terrace but more.commonly referred to as “Piggy Park.” (R. pp. 129,
line 20 — 130, line 7). For about 20 minutes, the trio stayed at Mr. Frazier’s
house and had ;':1 few beers: (R. p. 129, lines 3-10). Mr. Haggood had not
been to the club before and so Mr. Benjamin drove Mr. Haggood’s car to the
club “because ﬁe knew how to get there.” (R. pp. 130, Line 22 — 131, line 1).

The three arrived between 12a!m. and 1 am. (R. p. 131, lines 2-4).
Mr. Haggood’s brother William was in another car with his cousin and
arrived around the same time. (/d., linés 7-10). They backed in and parked
about at the corner of the club. (R. p. 132, line;s 1-5; 9-10). There was a van
already parked there and so his brother backed in first and then M.
Benjamin went in after that. (/d., at lines 19-23).

All three friends — Mr. Haggood, Mr. Frazier and Mr. Benjamin — had

weapons with them. Mr. Haggood had placed his .40 caliber in the glove



box, Mr. Frazier had a .32 caliber revo‘lver and he believed Mr. Benjamin
‘had a 45 caliber pistol. (R. pp. 132, line 25 - 133; line 12).- Mr. Haggood
locked his gun in the glove .box and Mr. Benjamin and Mr. Frazier placéd
their weapons in the trunk. (R. p. 133, lines 6-12). 'None took weapons into
the club.

When they arrived, there were not that many cars there and not many
people inside. (R.‘p. 133, lines 23-25; R. p. 134, line il). Inside, there were
people on the dance floor but “nothing major.” (R. p. 134, lines 11—‘12).
There was an open liquor bar (free to patrons) bﬁt people had to pay for

, (
beers. (Id., lines 14-16). Mr. Haggood said he believed

Mr. Frazier was
drinking the free liquor but was unsure if Mr. Benjamin was drinking. (Id.,

- lines 20-23). Mr. Haggood was drinking beer. (R. p. 135, lines 3-6).

The Incident Inside the Club | o

The club eventually started to fill up as more people arrived and the
three were basically “han.gin'g out” together. (R! p. 135, lines 18-19).
Andrew Haynes (called “Bubba”) was one of thé DJs working at the_club
that evening along with “DJ Mike (Michael Bullock). (R. pp. 34, line 24 — |
p. 35, line 10). Mr. Haynes .said he ar\rived between 11 p.m. and 11:30 p.m.v

and “brought a crowd with me” when he arrived. (R. p 35, lines 13-15; R. p.

38, lines 10-12).



Already at the club. was Dominique Lawton. At some point, Mr.
Haynes obsérved that Mr. Lawtlon “bﬁmped” .Mr. Benjamin on the -dance
floor and there were words exchanged and “a little s_hoving.” but no punches
were thrown and no weapons were. displayed. (R. p. 39, lines 4-11). Mr.

vHaynes said he intervened and stobped the episo&e from escalating'.‘(R. p-
38, lines 16-17). He said Mr. Lawton appeared intoxicated. (R. p. 39, lines
20-22). | |

Mr. Haynes talked to béth parties and calmed évéryone down. (R. p.
40, liﬁes 10—13). Antonio Gidron was also in the club at the.time of the
incident. He did not describe it as an altercation. (R. p. 369, lines 18-20).
He spoke with Mr. Benjamin after the incident aﬁd said Mr. Benjamin told
him “you are doWn here, you know; to ha\}e fun | We don’t want no
problems.” (R. p. 383, lines 14-16). Mr. Gidron said he knew Mr. Lawton
and told Mr. B/enjamin,i “I’Il handle it.” (/d., line 1.7). Mr. Gidron then went
over to talk with Mr. Lawtoh;‘ asked what was going on, and Mr. Lawton
told him “it ain’t nothing.” (R. p. 370, lineé 6-8). Mr. Gidron tolvd Mr. |
Lawton that Mr. Benjamin was one of his friends and that “they don’t wént

-no problem” and that Mr. Lawton calmed down and “thought nothing of it.

He let it be.” (Id., lines 10-13).



Inside the club, Mr. Haggood said Mr. Bénjamin pointed atl
.pre-sumably Mr. Lawtdr} and anotﬁer that had been involved and said that he
thought one of them had a gun. (R. p. 136, lines 11-14). \Mr. Haggd(.)‘d asked
Mr. Benjamin what he wanted to do and Mrl. Benjamin _replied that he did
not want to get caﬁght “s]ipping;” (R. p 137, line 8). Mr. Haggood testified
he believed that to mean that Mr. Benjamin wanted to get his gun. (/d., lines
10-13). Mr. Frazier was on the dancé floor and so the three went out to Mr. | |
Haggood’s car and retrieved thein weapons. (R. p. 138; lines 1-4).

Mr. Gidron said he had seen \peopl’e with guns at the club “all the
 time” prior to this incident. \(R. p- 371, lines 13-15l).AMr. -Haynes.had noti\ced
the three leave the club ana so followed them to continue to talk to them and
keep everyone calm. (R. p- 41, lines 10-12). He knew Mr. Frazier from high
| schoollbecauscle he had pl’ay.eld basketball against him. (R. p. 40,‘ lines 23-24).
He said he met them as they were coming back into the club. (R. p. 41, lines |
15-17). He speculated that it appeared the three were comi'ng from the area
where cars are normally parked but could not say for sure. (R. pp. 41, line 20
—42, line 2). |

Mr. Haynes had a brief conversation with Mr. Benjamin and
suggested that he should not bother ,getting involved with Mr. LaWton

(whose nickname is “Killa”) because “he’s young, drunk, you know how
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they get.” (R. p- 42, lines 18-20). H'e' said Mr. Benjamin rep‘liedv“I’m killer” ]
and tﬁey walked back into the club. (/d., lines 21—22/); Mr. Haynes also
spoke to Mf. Lawton and told him to calm déwn as well “because it’s not
called for.” (/d., lines 24-25). Mr. Haynes said he did not see any of the three
with weapons as they went back inside and he went in behind them. (R. p.
43, lines 20-23). |

Mr. James Hémpton, oné.of the injured Victims, arrived at the club
~between 12:30 a.m. and 1 a.m. and learned after an£ving that there had been
a confrontation involving Mr. Lawton. (R. p. 66, lines 18-20; R. p. 67, lines
5-8). He went to speak with Mr. Lawton and told him to “chill out.” (R\. p.
67, line 13). He said Mr. Lawton was calm at that point. (/d., lines 16-17).
Mr. Hampton did not know Mr. Benjamin or Mr Haggood but knew Mr.

Frazier. (R. p 65, line 13-23). He said someone pointed out Mr. Benjamin

as the person involved in the confrontation with Mr. Lawton. (R. p. 67, lines

/

21-23).

After that, there were no problems during the nﬂore than two hours
from the time of the incident until the club closed down. (R. p. 44, lines 7-9).
It was, as Mr. Haggood described it; “a normal club environment. Nothing
going on -really other than music, dancing and just people talking and
evérything. Nothing negativ; was going on.” (R. p. 139, lines 13-16). .

H
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People continued to drink. (/d., lines 17-19).: Mr. Haynes said it was about 2
a.m. or 2:30 a.m. when “the crowd was getting kind of iffy” and so he
suggested to the club manager to begiﬁ shutﬁing the party down. (R. p. 44,
lines 17-21).

It was sometime later that the Djs stopped playing inqsic and the
lights came up indicating the party wag shutting down. (R. p. 140, lines 4-5).
Shawn DeFreitas, also knO\;\/n as Shéwn Coof)er, testified he arriye’d at the
club around 3 a.m. and paid and went inside, spending some fime talking to
~ some people. (R. pp. 178, line 3; R. p. 179, lines 3-4). He said about an
hour lrater, the club was closing dowp so he left. (R. p; 179, lines 8-10).

When the lights came up énd the music stopped playing, Mr. .
Haggood, who wés near the pool table by the front door, simply left and
went outside. (R. p. 140, lines 7-8). He said Mr. Frazier and Mr. Benjamin
were both near the dance floor area. (Id., lines 13-14). He was oultside
talking With é female friend he knew from high school and saw Mr.
Benjamin and Mr. Frazier exit the club. (R. p. 141, lines 7-12).

Shots Are Fired

“As soon as they gbt outside the door, somebody (later learned it was
the victim Mr. Lawton) pulled out a gun and discharged a round,” Mr.

Haggood said. (R. p. 141, lines 12-14). Mr. Lawton was. the aggressor

12



outside, according to Mr. Haggood. (R. p. 165, lines 12-14). “I guess you'
could say [it was] like an ambush-type thing. He (Mr. Lawton) came out of
nowhere. It wasn’t pnovéked or anything. Once he walked up, he pulled out
his gun, it wasn’t anything said before he pulled out his gun.” (/d., lines 17—1
20). | |

There was chatter going back and forth between Mr. Frazier and some
people with him and Mr. Lawton and his friends. (R. p. 74, line 24-25). Mr.
Gidron said he saw something “like a pep rally or something” énd
“everybody just ‘swarmed in.” -(R.I p. 371, lines 18-19). He said he saw Mr.
- Lawton with a gun in his waistband. (Id., lines '20;21).

‘Mr."'Gidron said at one point someon‘e said, “he got a gun” but did ;ot
recognize the voice aﬁd did not know who fhe voice was referring to but
right after séid he looked and saw Mr. Frazier with his gun out. (R. p. 37_2,
lines 1-2). Mr. Frazier’s gun at that point was not in the air but rather pointed
downward near his waist. (R. p. 74, lines 8-12). After that, Mr. Haggood
said, “it was just like everything became chaotic, like -people arguing and
everything and people trying fo separate everything.” (R. p. 143, lines 4-7).
Mr. Haynes said somebody ran back into the club and told him there was a

commotion outside the club and he went to investigate and saw 25 to 30

13
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people outside by the door and saw Mr. Frazier holding a silver revolver in
" the air. (R. p. 45, line 13-14; Id., lirlles 20-21; R. p. 46, line 23).

Mr.-Hamptbn was also outside and saw Mr.l;razier holding his gun in
the air and heard him saying, “All we want to do is go hoine!” (R. p. 69, line
13). He said there was “a lot of chatter.” (R. p. 71, line 1). Mr. Haggood

, . AN

heard the same thing: “I’m just trying to get home. I’'m just trying to get
home. I don’t want any trouble.” (R; p. 143; lines 9-10). Mr. Gidron said he -
heard Mr.\'FraZie'r say, “man, please, we juét want to go home ... we don’t
waht no problem.” (R. p.l 372, lines 4—6).‘ Mr. DeFreitas said he saw an
altercation breakout “with some of the pleople I knéw” and so he went back
frorﬁ his car to try to break it up. (R. p. 179, lines 14-15). He saw Mr.
Frazier and Mr. Lawton rightl\at the door with perhaps a dozen people
around. (/d., lines 16-23). ”

Mr. Haynes had stépped in to try to break up the confrontation as well
and he and Mr. Benjamin and Mr. Haggood were trying to “uéher” Mr
Frazier toward Mr. Haggood’s car. (R. p. 46, line 6; R. p- 144, line 6). Mf.
Haggood ha(i tried to step in but Mr. Benjamin interceded énd toﬁched‘ him
on the shéulder and said “just fall béck. Chill out.” (R. p. 143, line 15-16).
Mr. Haynes said hé was focused én Mr. Frazier and was not paying much

attention to anything else. (R. p. 46, lines 11-12). Mr. DeFreitas was also

14



with this group trying to get Mr. Frazier back to Mr. Haggood’s car. (R. p.
180, lines 19-20). §

The group finally gets back to Mr. Haggood’s car and Mr. Haynels
“said fhis was the point where Mr. Frazier fired his revolver into the air. (R.
p. 46, lines 15-16; R. pp. 74, iinp 25‘ - p. 75, linp 3). Mr DeFreitas said
“shots just startéd firing” after théf and he got h.it in the leg and “Wept
doWn.?’ (R. p 183, lines 1'5-17)'. He had no idea who fired the first shots. (R.A
p. 190, lines 1-3). Mr. Haynes ran after the ‘shots started and took cover by
the door to the club near the van and ultimately retrpated inside. (R./p. 51,
lines 20-22). Mr. Hag\good said he heard the first shots before Mr. Frazier
fired and in fact it was even before they reached his car. (R. p. 145, lines 1-
2).

“They started shooting,” he said, “and then it was like everybody was
scattering.” (R. p. 145, >lines 2-3). He said he could r1"ot\ tell where the initial
shots came from but believed they came from an area near the road. (Id.,
lines 15-18). It was 'aftér that point when Mr. Benjamin pulled out his gun
“and let off about two shots.” (R. p. 146, lines 4-5). He said Mr. Benjamin’s
shots were fired “like [in] the direction of the car that was in front of mine.”

(/d., lines 18-19). Mr. Benjamin was still moving when that was happening.

(R. p. 148, lines 17-20).

15



Mr. Haggood said éomebody was firing from behind the van (which
was parked near the club) and that it seemed people were “shooting like
from different directions” so he took cover towards the rear of his car. (R. p.
148, lines 1-3). He pﬁlled out his 40 caliber and shot béck. (Id., lines 4-5). |
He said he shot “three or four shots™ back in the dire‘c‘tionAo‘f the van. (R. p.
149, lines 5-7). |

The gunfire Mr. Haggood désqribed as “enemy fire” based on his
experience as a combat soldier. (R. p. 164, lines 11-12). 'He said the first
shot v;/as not fired by Mr. Frazier or Mr. Benjamin. (R. p. 167, lines .1—7). |
“Once the first shot éame out it was like shots from e§erywhere.” (Id., lines
9-11). “Like I guééé you-‘coulcll say people already had their guns on them in
the parking lot” before Mr. .FraZier fired his weapon'into the air. ({d., lines
11-12). |

When Mr. Benjamin was initially moving from one locaﬁon seeking
cover near Mr. HaggOod’S car, his shots were fired with his arm extended at
a downward angle equivalent to “cover fire” used to provide-a chance to
rally a group of people into a safe place. (R. p. 168, lines 5-9). Mr
Haggood never saw Mr. Benjamin shoot anyoné and was “on the move”

when the rounds were discharged. (/d., lines 13-14).
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When Mr. Hampton savlz Mr. Frazier ﬁlre into the air, he turned and
walked away back towards the road. He said then more shots were fired and
he could “feel the bullet coming past my own head” so he ducked for cover
behind the van and went thé other way. (R. {pL 75; lines 17-19). He said the"
shots he believed came from behind him. He never saw Mr. Benjamin
shooting. (R. p. 76, lines 6-7). /
He said once he ducked. behind the van and heading in the opposite
direction he started hearing yelling and someone saying, “Killa get up!” (R.
p. 76, line 24). He ran over to where it was coming from and saw Mr.
Lawton on the ground and that he had been shot in the head. (R. p. 77, lines
9-12; R. p. 78, line 2). He said he then ran back to the club, piéked up a pole
out of the grbund and threw it at a caf. (R. p. 78, lines 12-13). Mr. DeFreitas
said he had no idea who fired the shots that killed Mr. Lawton. (R. p. 193,
lines 22-24). |

Daniel Saxon arrived at the club about 3:15 a.m. and vsaid he could not
hear any gunﬁre when he got there but also éaid he had his music on in the
~car with the windows up. (R. p. 199, lines 10-12; R. p. 201, lines 4-5). He

was in his car and saw Mr. Lawton at one point come around to the front of

his vehicle on the driver’s side. He said Mr. Lawton was “kind of agitated.”
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(R. p. 2h01,' lines 19—20). Mr. Svaxon got out of his Vehicle and tried to calm
him down. (/d., lines 21-23).

After this, Mr. Saxon said he heard gunshots and so he ducked down.
The only person he saw shooting was “a guy shooting in the air — not
aiming.” (R. p. 203, lines 1-3). After kneeling down, he turned and looked
at the rear of his car and saw Mr. Lawton lying there with a wound to his
head. (/d., lines 21-24). He walked around to the front of his car and got one
of Mr. Lawton’s cousins and told him he thouéht Mr. Lawton was dead. (R.
pp- 203, line 25 — 204, line 5).

Mr. Gidron said he was “99 percent sure” that he saw the point at
which Mr. Lawton was Shot and that Mr. Benjamiﬁ did not fire that shot or
even aim a gun at him. (R. p. 374, lines 2-8; R. p. 375, ‘lines 10-12). He said
Mr. Haggbod was shooting toward .tlhe‘”yan because “somebody was on the

) ‘
back of the van firing shots.” (R. p. 387, lines 12-15). ;‘Josh was saying,
‘Don’t comie---- don’t come from around the van.-Don’t come around the
van.”” (R.p. 389, lines 17-18).

Mr. Hampton said that after he ha;i thrown the post he started moving
back towards an area behind the DJ’s van that was backed up to a door at the

club and heard some more shots go off and it was at that point he realized he

~ had been hit in his arm. (R. p. 80, lines 1-13). He said he yelled out, “I’m
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hit” and “then some girl came over and wrapped my arm up and they sat me

* down in Andrew Haynes’ car.” (R. p- 81, lines 21-23).

Mr. Haggood said Mr. Frazier was in the backseat of his car and he -

and Mr. Benjamin got into the front seat about the same time. He said Mr.
Benjamin was driving and had put the car into gear and “hit the horn a
couple of times” because there was a car in front of them and that car, he

said\," eventually started moving backwards. (R. p. 150, lines 8-11). He said

J

lines 18-21).

Mr. Frazier asked Mr. Benjamin and Mr. Haggood if either of them .

“had to shoot.” (R. p. 152, lines 10-12). Mr. Benjamin, 'acéording to Mr.
Haggood, said the‘reywas no reaéon to do so bec;cluse Mr vFrazier had “let off
a fe;)v shots in thg air to let therﬁ know what time it was.” (Id., lines 19-22).
Mr.. Haggood did not initiall‘y respoﬁd, he said,' beéaus»e he was on his cell

phone trying to call his brother to ‘ftmd‘ out what happened.

Mr. Frazier, later on, opened the rear window and tossed out some

shell casings from his weapon, according to Mr. Haggood. (R. p. 152, lines

6-9). Mr.-Benjamin drove and they dropped off Mr. Frazier at another club,

Mr. Haggood took Mr. Benjamin back to his mother’s house, and Mr..

~

Haggood then went home to his. mother’s house for a few hours before
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getting into his car and heading back to Fort Bragg, North Carolina. (R. p.
153, lines 5-10; R. p. 154, lines 4-13).

The Investigation

Calhoun County Sheriff’s Deputy Terry Sﬁead was on duty on the
night 'e{nd early morning of Septémber 17-18, 2011. (R. p. 16, lines 2'3-25).
He was dis\patchedlto the incident-and headed there with others with l;1ghts
and sirens on. (R. p. 17, lines 10-17). He said the first call from the scene
came in around 4 a.m. (R. p. 30, lines 15-18).

It took Deputy Snead approximately 26-27 minufes to arrive on scene.
(R. p. 30, lines. 6-8). While en route, one of his fellow deputies, Sgt. Phil
Rice, was told to respond‘to a convenience store in Cameron because it was
reported that a victim was there. (R. pp. 18, line 22,— p. 19, line 2). Deputy
Snead and fellow 'Deputy Sgt. Earl Kinley arrived on the scene of the
incident about the same time. |

Deputy Snead described: it las “chaotic” and that they spent their time
trying to find out what had happened. (R. p. 19, lines 13-14; R. p. 31, lines
15-16). One person was found on the ground and another was sittiﬂg in a
sméll gray car. (R. p. 19, linés 17-21). The pefson on the ground was the

victim Dominique Lawton and Deputy Snead could not remember the

identity of the other victim he saw. (R. p. 27, lines 1-7). As to Mr. Lawton,
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Dr. Janice Ross, M.D., a forensic pathofogist, could ﬁét determine what
caliber bulle‘; was the actual bullgt that killed Mr. Lawton. (R. p. 354, lines :
11-14; R. p. 355, 11-13). | |

The scene of the shooting had nét been sécqred prior té his arrival and
| he said there was no way to know if, in the 25 /to 30 minutes prior to his
arrival, anything was moved or the scene was otherwise compromised. (R. p
31, lines 7-10). He said when he first arrived on scene, his first concern was
securing the scene, r;leaning makiﬁg sure that there were no active shooters
and tlhen to render wh;at" emergency aid he ‘coﬁld. (R. p. 27, lines 17—185. |

/

The first 911 call came in “right around 4 a.m.,” according to Deputy
Snead. (R. p. 30, lines 17-18). He said once it was determined there were no
other “active shooters” and the victims had been teﬁded t\o, he and other
deputieé secured the scene “and try not to let anything move or be disturbed
until we coulzl call other investigators in.” (R. p. 28, lines 4-7). This meant
| roping off the scene “to keep it as *stgr\iie as possible.”.(]d., lines 18-19). To |
his 4kn0wledge,‘ “other than peopl'e scafter’ing’j the scene was not disturt-)edhor
tampered with. (1d.,~lines 11'1.5)'

Calhoun County Sheriff’s Lieutenant Henry Dukeé, Jr., was the lead

investigator in the case. This was his first homicide investigation in that

capacity. (R. p. 267, lines 18-23). Assisting him was Deputy Matthew
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Trentham, a criminal investigator. Inve§tigat0r Trentham received the first
call frorﬁ dispatch at 4:08 a.m. (R. p. 28‘0,' lines 14-15). He was the “on-call”
investigator that evening. (R. p. 279, lines 13—14). S

Investigator Trentham arri\./ed on the scene “right befére 5 o’glock”
‘.and said the scene was securé at that point. (R. p. 280, linés 18-22). Lt.
.Dukes arrived on the scene within a few minutes of Investigator Trentham
and the two then began co’ordinafing “who was going to do what and who
was going to re:s,f)ond back to the.hospital.” (R. p. 281, lines 8-11). - All of
| the victims had been transported at that point. (/d., lines 2-3). Investigator
Trentham went to the hospital and Lt. Dukes remained on scene.

Lt. Duke(s said upon his arrival he saw that statements were being
obtained from some Witnesses (the DJs were still there, according té
Trenfham (R. p. 281,‘ lines 11;12)) and law enforcement had “started doing
[qn] initial report.” (R. p. 228; line 12).  "Ultimately, Lt. Dukés began
processing the scene that had been rolgned off previously by 'Deputy Snead.
(/d., lines 19-22). He said he re,_cqveréd an ﬁnspent shell cartridge near the
front door; one spent shell casing,ih the area behind the van; five .45 caliber |

shell casings and three .40 caliber shell casingé'in the area near the corner of

the club; and five 9-millimeter shell casings in a general area scattered about
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fifteen feet from where .the b70dy of Mr. Lawton had been. (R. pp. 229, lines
10 —p. 235, line 16).. |

| As far as suspects, Lt. Dukes said initially Mr. ‘Frazier was ideﬁtiﬁed
as a result of his name being provided when the 911 call came into dispatch’
and he was arrested about two o’clock in the afternoon of September 18,
2009. (R. p. 244, lir'les 20-23; R. p. 245, 1ines 16-18). A gunshot residue kit
was collected at the time of his arrest, Lt. Dukes said. (/d., iines 20-22). He
said he also received information about Mrrs. Benjamin and Haggood as
possibly involved. (R. p. 247, lines 20-23).

Investigator Trentham afrived at the hospital in the hopes of speaking
with the victims and, based on rﬁmoré that this was.a “family-type function”
- and that family members might be present, that potentially other witnessgs
.might be present as well from whom he could také étatement’s. (R. pp  281,
line 20 — 282, line 4). Two of the victims, Mr Hémbton)and Mr. DeFreitas,
were stable and had ‘been treated while Mr. Lathon had been airlifted to
Palmetto-Richland. (R. 282, lines 22-25).

Gunshot residue kits were collected from Mirrs. Hampton and
DeFreitas. (R. p’. 284, lines 8-9). He said as a result of his conversations
with the witnésses, the focus of the investigation was on Mr. Benjamin, Mr.

Frazier and Nayrone Shivers “as possibl‘e suspects.” (R. p. 285, lines 18-20).
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He reported back to Lt. Dukes with these names. (R. p. 285, line 24 — p. 286,
line 1). There were no other lea{ds or any other sﬁspects. (R. p. 288, 'lines 2-
5).

J

Mr. Shivers was dismissed as a suspect shorﬂy after this when it was
learned that although he had a weapon that 'cvening “it was after th,e fact,
after Mr. Lawton was already struck.” (R. p. 288, lines 20-22; R. p. 287,
lines 21-22). Lt. Dukes said an arrest warrant was issued for Mr. Shivers but
never execﬁted and investigators never met with Mr. Shivers to speak with
him about the incident. (R. p. 268, lines 4-15). No one was ever identified
aé being responsible for the 9-millimeter shell casings and there is “no proof
| at this time” that Mr. Shivers was the shooter. (R. p. 268, line 16 — p.-269,
line 1).

Several days after the incident, and after the crime scene tape had
been removed, Lt. Dukes said he returned to the scene with a metal detector
to continue toﬂ look for any evidence. A full week following the shopting, Lt.
Dukes exe;cuted a séarch warrant at the home of Mr. Benjamin but recovered
no \e_vi‘dence. (R. p. 272, lines 16-18). No firearms were recovered and

specifically there was no .45 caliber located. (R. p. 263, lines 14-20).

Additionally, there was a search conducted at Mr. Frazier’s home where a

24



revoiver was recovered. (R. p. 255, i;nes 9-12). Lt. Dukes said that to date;
there has been no .45 caliber or 9-mi11imeterlrecovered.

John Roberts is a forensic investigator with the South Carolina Law
Enforcement Division, commonly called SLED. (R p; 290, lines 4;7—8).
Specifically, his testimony related to his gﬁnshot residue analysi‘s. (Id., lines
i2-23).v He was provid'ed’ several anshot residue kits that had been
collected by Investigator Tréntham as part of his investigaﬁon at the regional
medical center. Agent Roberts said the kits taken from Mr. DeFreitas and
Mr. Hamptoxfl ‘wer‘e both negative'for evi_dence of gunshot residue. (R. p. ’
299, lines 7-9; Id., lines 15-19).

He also testified that he received a gunshot residue kit taken from Mr. -
Ffazier but no test Was cbnducted because its collection took place more
than six hours after the shooting, something he said was the cut-off when
effective analysis could not be done. (R. p. 299, lines 20—23; R. p. 297, lines
5-7). There was no analysis perforrﬁed, 'for the same reason, on a kit taken

|
7

from Mr. Shivers and on a kit taken from Mr. Lawton.! Analysis was also

! Investigators did not travel to Palmetto-Richland prior to Mr. Lawton’s death to collect
any evidence and Agent Roberts testified that because Mr. Lawton remained alive, albeit
on life support, for a period of time exceeding six hours from the time of the shooting, no
test would be conducted because it was too late. (R. p. 301, lines 17-24). As to Mr.
Shivers, there was no testimony from any investigator identifying the circumstances of
when or how this kit was collected or whether or not Mr. Shivers was ever interviewed.
This reference from Agent Roberts is the first reference to any evidence collection
involving Mr. Shivers. ' '
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conducted on the vehicle belongihg to Mr. Haggood and it was determined
that a “single round gunshot residﬁe particle” was detécted on a test strip
taken from thé driver’s side rear of the vehicle, indicating a weapon was
fired near the vehicle. (R. p. 306, lines 14-17). .

"To put the size in perspective, Agent Roberts testified that the
particles are actually “subﬁl_icroscopic” detected utilizing a beam of
electrons fired through a vacuum. (R. p. 310, line 3). “They are nbt quite
nanometers, but micrometers.” (/d., liﬁes 11-12). He ,said two of these
particles were found. (/d., lines 20-23)'.., Additional testing was conducted or(l
the t-shirt belonging to Mr. Shiver‘s and it revealed evidence of gunshot
residue. (See Note 1 below) (R. p.‘307, lines 17-18). “It was near a gun whenl
it went off.” (R. p. 308, line 1). There wés no gunshot residue kit collected
frorﬁ Mr. Bepjamin. (R. p- 309, lines 17-18).

| SLED Agent James Green is a firearms and baillistiés examiner. (R. p.
313, line 16). He examined thrée firearms: a Highpoint Model CF-380 380
caliber semi-automatic pistoi; an Armenius Model HW3-32 Smith and
Wesson iong caliber révolver; an_d’a Springfield Armory Model XD-40 .40
caliber Smith and WessonTsemi—gufomatic‘pi‘stol. (R p. 318, lines 5-8; Id.,

lines 17-20; R. p. 323, lines 22-23). No other weapons were received from

law enforcement for testing. '(R. p. 324, lines 9-10). He also compared
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several shell casings recovered from the scene and attempted to match them

to the various weapons présented for review.

Agent Green téstiﬁed he could not determine if the three .40 caliber
~ casings were fired by the .40 caliber Springfield that was recovered. (R. p.
329, 1ines‘7l—8). As to thé bullet recovered from Mr. Hampton, Agent Green
said it was “consistent” with having been fired by some .40 caliber Smith
and Wesson but could not‘say it came frém the 40 caliber intfoduced into
evidence. (R. p. 331, 1ines 10—12)(émphasis added). He said the .45 caliber
cartridge casings were all ﬁred from the same weapon but the weapon was
never re\covered and could‘ not be‘te'ste'd. (R. p 331, lines 5'-10; Id., lines 18-
19). Finally, the ﬁve 9—1ﬁillimeter casings were consistent with a Luger 9-
miliimeter and were all fired from the same Weapon but no 9-millimeter was
ever recovered. (R. p. 337, lines 14;23). |

Aéent Gree;n conceded that the thrée fired .40 caliber cartridge céses
all were fired by the same pistol but that it could have been a pistol other
than the .40 ca}iber entered into evidence. (R. p. 339, lines 18-20). One of
the fired bullets examined was fired either from é Smith and Wesson .40

caliber or possibly a 10-millimeter. (R. p. 340, lines 8—13). Additionally, the

.45 caliber casings could have been fired by more than one weapon and the

27



testing was inconclusive: (R. p. 341, l‘ines 23-25; R. p. 342, line 20 — p. 343,
line 1. ’ | |

Investigator Trentham said, “We worked diligently to identify all —
anybody that had a firearm tHat, night and anybody involved” but came up
,With no one. (R. p. 287, line 23 - p 288, iine 5). Agent Green concluded

there could have been at least eight and as many as nine different firearms

involved in the shooting that evening. (R. p. 344, lines 8-10).

The Defense Motion for Directed Verdict

Following thé testimony frorﬁ Dr. Ross, the forensic. pathologist who
conducted the aufopsy on Mr. Lawton (and who could not determine what
caliber bullet killed him (R. p. 355,- lines 11-13)), the State rested its case.
Mr. Benjamin, through trial counsel, moved for a'directed verdict of not
guilty on all counts. (R. p. 358, lines 16-21).. The Céurt asked the Assistant
"Solic'itor to lay out the evidence supbortihg the eléments of the crimes:
including which witnesses “[put] the gun in the handl of the defendant and
then pointing the gun in the aréa where the victims were.;’ (R. p. 359, lines

1-8).

In response the Assist;mt Solicitor responded that Mr. Haggoo.d

‘testified that Mr. Benjamin possessed a .45 caliber semi-automatic and saw

Mr. Benjamin firing it “essentially out in the direction that I would submit
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the victim was ultimatejly hit,‘the victim Being Mr. Lawton was struck.” (R.
p. 360, lines 2-9). He also noted Mr. Hampton “basically saw all three
defendants with guns.” (R. p. 359, line 25 — p. 360, line 1). “Other .
testimony would have Mr. Frazier shooting in the air and this defendant then
being the only person shooting in that direction at that time, which would
) then kind of fall into — it’s my position that he was shot ba'sically around the
same time that Mr. Lawton Wés shot.” (R. p. 361, line 1-5).
~ The Assistant Solicitor also relied upbn the discovery, several days
later with a ‘-metal detector, of threé 45 calibgr roundé, two of -AWhich are
matched to each bth.er’and a third was “too damaged” as a result, he
suggested, of striking Mr. Saxorfs vehicle. “I submit to you one of those
other two went through Mr. Lawton’s head.” '(recalling Dr. Rossl could not
say what caliber bullet inflicted the fatal wound to Mr. Lawton)(R. p. 361,
lines 13"-‘14). He conceded the injury to Mr. Hampton was inflicted from
Mr. Haggood’s weapon “so | Fhink our argument with regards to him 1s more
of an accomplice liability theory.” (Id., lines 15-23).
‘.‘These three individuals made a decision to go arm themselves after
- an altercation inside this club aﬁd retuirned to inside that club, continued

drinking alcohol that spilled out when things shut down,” the Assistant
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SQlicitor opined. “I agree it’s éhaos out there but [ submit to you the three of
them were part of that chaos.” (R. p. 36A1, line 23 —p. 362, line 4).

No -further evidence was presented by | #he Assistant Solicitor in
support of his theory of the' case. It resfs exclusively on an accomplicg
liability theory based upon speculatién as to who and what killed Mr.
Lawton and the fact that Mr. Benjamin was seen with a .45 caliber semi-
autorﬁatic. There was no explanét-i.on'as to the common plan or scheme to
commit a crime thaf involved Mirrs. Bénjamin, Haggood and Frazier, no
intent to commit a crime at all against any of those injured, and not
explanation or evidence supporting that the three defendants met up with the
purpose of qommitting a crime as a result of a prior agreement.to do so.
| The Court conceded at least a portion of the State;’s prosecution rested
on circumstantial evidence. (R. p. 365, lines 5-7). Additionally, th.e Court
concluded that “taking thevevidence in its entirety and the inferences which
could be drawn” there was sufficient evidence on “every element of each of
these offenses” that a jury could find guilt beyond a reasonable doubt. The
motion was denied. (/d., lines 7-10). |

Mr. ,Benjamin did not tésti'fy‘. (R. p. 394, linés 19-20). His defense
included the testimony of Mr. GAiAd.roAn,'\‘)vho specifically said he did not see

\ .

Mr. Benjamin aim at or shoot Mr. Lawton, and Kelly Fite, a firearms expert.
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Following fhis testimony, the Defense rested ité case agéin moved for a
difectéd verdict of not gﬁilty. (R. p. 395, lines 10 — p..396, line 15). The
motion was, again, denied. “There is evidence both wéys, without question.”
(R. p. 396, lines 17-19).

ARGUMENT

ISSUE ONE - THE TRIAL COURT ERRED IN NOT
GRANTING DEFENDANT’S MOTION FOR
DIRECTED VERDICT WHERE THE STATE
FAILED TO PRODUCE ANY DIRECT OR
SUBSTANTIAL CIRCUMSTANTIAL EVIDENCE
REASONABLY "TENDING  TO PROVE
DEFENDANT BENJAMIN’S GUILT. '
“In criminal cases an appellate court sits to review errors of law only.”
State v. Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). An appellate
court reviews the denial of a directed verdict by viewing the evidence and all
reasonable inferences in the light most favorable to the State. State v.
Weston, 367 S.C. 279, 292, 625 S.E.2d 641, 648 (2006); State v. Lollis, 343
S.C. 580, 583, 541 S.E.2d 254, 256 (2001). A defendant is entitled to a
directed verdict where the State fails to produce ‘évidence of the offense
charged. State v. Odems, 395 S.C. 582, 586,720 S.E.2d 48, 50 (2011) citing
- State v. McHoney, 344 S.C. 85, 97, 544 S.E. 2d 30, 36 (2001).

“If there is any direct evidence or substantial circumstantial evidence

reasonably tending to prove the guilt of the accused, [an appellate court]
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must find the case was properly submitted to the jury.” See Weston, 367 S.C.
at 293~93, 625 S:E.2d at 1648; State v. Odems, 395 SC 582,586,720 S.E.2d
48,50 (2011).

Direc£ evidence “is based on personal knowledge or observation and
.. if true, proves a fact without inference or pfesumption.” Black's Law
Dictionary 636 (9th ed.2009) (emphasis‘ added). The presentation of direct
evidence “immediately establishes the main fact to be proved.” State v.
Sqlisbury, 343 S.C. 520, 524 n. 1, 541 S.E2d 247, 249 n. 1 (2001).
Circumstantial evidence is “based on inference and not on personal
knoWledge or observation,” Black's Law Dictionary 636 (9th ed.2009), and
éstabliéhes “collateral facts from which the maiﬁ fact may Be inferred.” Id.
Circumstantial evidence is “proof of a chain of facts and ciréumstances from
whi‘ch-the existence of a separate fact may be inferred.” State v. Cherry, 361
S.C. 588, 596, 606 S.E.2d 475, 479 (2004).

Mr. Benjamin was charged by indictment with murder, in violation of
S.C. Code 16-3-110, and two counts of attempted murder in violation of S.C.
Code 16-3-29. The 'Courtvinstructed the jury that to prove murder, ‘the State
was required to prove b'eyond a reasbﬁable déubf that Mr. Benjamin killed
Mr. Lawton with mal‘ice aforethought, defined as an intentional doing of a

wrongful act without just cause or excuse and with the intent to .inflict an
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injury, and as a result, the intended victim actually died. “But for the acts of
this defendant, the victim wouid not have died.” (R. p. 452, lines 19-21).
There must have been “prgvious evil intenﬁ and malice must have existed in
the mind of the defendant just b&efore and at the time the act is cbmmitted.”
(R. p. 453, lines 11-14). |

Attempted murder, the Court instructed, required the State to prove
beyond a reasonable doubt that Mr. Benjamin, with malice aforéthought and
with the intent to kill, shoot and Wound thé two surviying victims, Mr.
Hampton and Mr. DeFreitas. (R. p. 458, lines 6-8). The State “must show
more than mere preparation and an intent.” (Id., lines 16-'17).

Here, the State coﬁceded it qoulc‘i‘not prove Mr. Benjamin, and in fact
the State was not arguing, that Mr Benjamin was responsib'le for the injury‘
to Mr. Hampton or Mr. DeFreitas and was relying on a theory of accomplice
liability. (R. p. 362, lines 5-7). There was also no direct eyidenc—:e that Mr.
Benjamin actually killed Mr. Lawton ax}d no evidence that ﬁe intended to kill
Mr. Lawton with malice aforethought.

The State in the instaﬁt matter all but conceded that there waé no
direct evidence linking Mr. Benjamin to any of the crimes charged..
“Obviously I can’t be positive who shot — I mean reaily it could be either

one of the other two ...” (R. p. 362, lines 14-15). There was no eyewitness
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who saw Mr. Benjamin fire the fatal shot that killed Mr. Lawton and in fact,
there was uncontroverted direct evidence to the contrary where Mr. Gidr.on,
an eyewitness to the exact moment when Mr. Lawton was struck, testified he
did not see Mr. Benjamin shoot at or even aim at Mr, Lawton.

The only connection is an unsupported speculative conclusion from
the Assistant Solicitor that is cohtrary to the s;[ate’s own forensic expert, Dr.
Ross, that one of two .45 calibér bullets recovered several days aﬁer the
shooting must have hit Mr. LaMon in the head.

The Stafe also conceded that it was NOT Mr. Benjamin who fired any
of the shots that ~woun;1ed Mr. Hampton br Mr. DeFreitas. There was direct
testimony from the State’s own witﬁess, Mr. Haggood, who took-a very
favorable plea deal in exchange for his testimony, that it was likely his
weapon th;t injured Mr. Hampton. There was no evidence supporting who
shot Mr. DeFreitas other than he was shot sometime during the hail of
gunfire that every witness testified wasvcoming ‘from all directions.

Mr. Benjamin’s” guilt is based upon mere speculation and only
' mérginal circumstaﬁtial evidence. Here, the only téstimony offered that
connected Mr. Benjamin to any gunfire was thatAof Mr. Haggood, testifying
under a very favorable plea deal.‘ Mr. Benjamin fired his weapon perhaps

two or three times while moving toward cover from the other gunfire. It was
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described as “cover fire” used to permit a grdup of people to rally in a safe
place. He was/not aiming hisv weapon and was not shooting at anyone but
rather was holding his Weapon ata downWard-‘angle.

The evidence presentedl by the State was that Mr. Benjamin had
possession of a .45 caliber semi-automatic several hol;rs prior to the incident
outside “Piggy Park” that ultimately led t-oer. Lawton’s death. There was
an incident inside the club shortly after Mr: Benjamin, Mr. Haggood, and
Mr. Frézier arrived between 12:30 a.m.Aand 1 a.m. where Mr. Benjamin aﬁd
Mr. Lawton “bumped”.on the dance floor and it appeared some words were
exchanged. There were no punches thrown and no weapons ,diéplayed.
I, After a few minutes, both partiés were calmed by friends and each side had
made it clear neither wantéd any problems with the other.

Several hours later, witﬁoﬁt any incidents in between,'there party at
the club was breaking up and the cluB shutting down énd so Mr. Benjamin,
Mr. Frazier and Mr. Héggood méde their way, separately, outside. Once
outside, according to Mr. Haggood (the State’s chief witness testifying as a
~ result of a very favorable plea deal) ‘fsomeone pulled a gun and discflarged a
round.” He stated Mr. La@tbn was the ’aggressor and was likely the one who

pulled his weapon. He had possession of a .380 semi-automatic and a .380
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caliber round wés found near the front door consiétent with the testimony
from witnesses.

“I guess you could-say it was an ambush type thing. He (Mr. Lawton)
came out of/ nowhere. It wasn’t proilol%ed or anything. bnce he walked up,
he pulled out his gun, it wasn’t anything said béfore he pulled out his gun,’;
Mr. Haggood testified.

Everything became chaotic and this is when Mr. Frazier pulled his
gun -and held it in the air or at his side but had not fired. His concern was
echoed by nearly every witnéss who was present: he and his friends did not
want any problems, they just wanted to ge{ home. Mr. Benjamin and others
tried to usher Mr. Frazier out of thé area toward Mr. Haggood’s car, away
from the situation. There wére pérhaps as many as a dozen people right by
the door when'Mr. Lawton aﬁd his frieﬁds confronted Mr; F razier.

Mr. Haggood tried to step in to protect Mr. Frazier bﬁt’ Mr. Benjanﬁin
told him to “fall back.” The goal was to exit frorﬁ the area and not escalate
the situation. “They started shooting,” Mr. Haggood said, referring tb
uhknowﬁ others and NOT as fo Mr. Benjamin, “and then it was like

everyone was scattering.” Faced with gunfire in all directions, Mr.

Benjamin began moving toward a place of safety and “pulled out his gun
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aﬁd let off about two shots,” aécordihg to Mr. \Haggqod,. “in the direction of
the car that was in "front of mine.””

There is no other testimony that Mr. Benjamin fired any additional
rounds from his weapon. There is no gvidence‘ hel aimed at anyone and no
evidence.that any shot he ﬁred actually hit anyone. There was no .45 caliber
weapon recovered by police despite( searching Mf. Benjamin’s home. The
Assistant Solicitor simply spscullated in his closing argument that Mr.
BenjamiAn must ha\}e' disposed of the weapon at some point after the
shooting. |

“This ‘Court has rspeatedly affirmed the principle that when the State
fails to produce substantial circumsta:ntial evidence that the Defendant _
committed a particular crime, the defendant is entitled to a directed verdict.”
Odems, 395 S.‘C. 582, 586, 720 S.E.2d 48, 50 (201 1)

- Having conceded there was no evidence that Mr. Benjamin actually
committéd the crimes charged, the State rested its prosecution on the theory
that Mf. Benjamin is responsible for the actions of his co-defendants, namely
Mr. Haggood and Mr. Frazier, as an accomplice. The theofy is re‘ferred to as -
“the hand of one is the hand of all.” Under this theory, the State can hold
Mr. Benjami!n responsible for his lso—defendahts’ actions if it proves Mr.

Benjamin joined with them “to accomplish an illegal purpose incidental to
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the execution of the common design and purpose.” State v. Mattison, 388 .
S.C.A469, 479, 697 S.E.2d 578,584 (2010). |

‘_ Under this accomplice liability theory, the State utterly failed to prove
an essential element: thefe was no prior agreerﬁént to commit a crime and
Mr. Benjamin did nothing to aid, abet or assist any of his co-defendants in
carrying out this mystery scheme. “In order to be guilty as an aider and
abettor, the participant (Mr. Benjamin) must be chargeable with knowledge
of the principal’s criminal conduct.” Mattis()n,.388 S.C. 469, 480, 697
S.E.2d 578, 584, citing State v. Leonard, 292 S.C. 133, 137, 355/ S.E.2d 270,
272 (1987). |

First, the State could not prove who the principal was that murdered
Mr. Lawton. The State presumed, speculated, and suspected Mr. Benjamin
but never proved it. The State never proved Mr. Haggood or Mr. Frazier
fired the fatal shot. The State’s oWn"expertAwitness could not say Wha‘_[
caliber bullet killed Mr. Léwton and the firearms and ballistics expert
testified that his tests were inconclusive. Absent proof of the “principal”
there can be no aiding and abetting sufficient to tie Mr. Benjamin to any
crime. |

Second, there Was no evidence, direct or otherwise, of any common

scheme or plan to commit a criminal act. The State suggested in its closing

e
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argument that the plan was hatched the minute the three co-defendants
| exited the club to retrieve their weapons from Mr. Haggood’s car. However,
there was no evidence it was done for aﬁy criminal purpose. Mr. Benjamin,
who had just been bumped on the dance floor, stated hé thought Mr. Lawton
had a weapon'an'd did not want to get caught unp.repared. The. State érgues
this proves a criminal intent to commit a criminal éct.

Bt'{t the testimony from all of the State’s witnesses who were at the
club that-eyening said Whatevef bad feelings there may have been between
Mr. Benjamin and Mr. Lawton had long since evaporated by the time the
club closed d(;wn, Mr. Frazier and his friends exitéd the club, and Mr.
Lawton “ambushed” them at the front door. All the State suggested in
arguing against é direct Verdict was that “it’s chaos éut there and the three of
them are part of that chaos.j"(R. p. 362, lines 3-4). And so were at least a
dozen others including the Victim who pulled his .380 semi-automatic and
ambushed Mr. Frazier as he left the club.

Interestingly, the State failed to articulate ANY érgument about the
necessary elements to meet its burden about accomplice liability. All the
State articulated was mere presence at the scene, prior possession of a
weapon that was never linked to the murder of Mr. Lawton or the wounding

of Mr. DeFreitas or Mr. Hampton, and the fact that Mr. Benjamin fired two
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shots as he was running for cover to escape the hail of gunfire. There was
no evidence of some pre—planned agreement to meet at-the front door to kill
Mr. Lawton. There w?as no evidence that Mr. Benjamin alded and abetted
anyone because the killer Awas nevef identified.
At best, there was only the State’s suspicion and speculation that Mr.
Benjamin was responsible. ‘T'he’Cou’rt' instructed the jury that it must ﬁnd
that there was a prior arranged plﬁn_ or common scheme in order to find guilt.
(R. p. 463, lines 13.—15.). Accomplice '~liability is showﬁ where “a person
joins with another to commit an uniawful act in carrying out a common plan
or purpose.\” (R. p. 462, lines 7,—1‘15.‘ Even if the State could prove who the
‘principal was, and even if Mr. Benjarhin had prior knowledge that the
- principal Was going to commit a crime, that prier knowledge is insufficient
to prove guilt. (R. p. 463, 1ines,4-10). :
~ Neither is mere presence at the scene enough to find guilt. (R. p. ;164,
lines- 7—10).. At beet ,fche State’s case was one of speculation and conjecture.
The murder weapon wae never -introduced because it could not be
determined, according to the State’s own expert witness. At most, the
State’s case, and its artful stringing together of inference upon inference to

the jury, raised only a suspicion.

40



“Suspicion i‘mplies a belief or opinion as to ‘guilt based upon facts or
~ circumstances which do not amouﬁt to proof.” State v. Cherry, 361 S.C. 588,
594, 606 S.E.Zd'475, 478 (2004); State v. Lollis, 343 S.C. 580, 584, 541
S.E.2d 254, 256 (2001)). Under these circumstances, “and settled principles,
the trial judge sﬁould grant a directed verdict when the evidence merely
raises a suspicion that thej‘ accused 1s guilty.” State v. Lewis, 403 S.C. 435,
743 S.E.2d 124 (2013) citing State v. Zeigger, 364 S.C. 94, 102, 610 S.E.2d
859, 863 (Ct.App.2005) ciﬁ'ng State v. Arnold, 361 S.C. 386, §90, 605
S.E.2d 529, 531 (2004); State v. Schrock, 283 S.C. 129, 132, 322 S.E.2d
450, 452 (1984)). | 2

Here, there was n‘othing more than speculation and suspicion without
any‘proof of some criminal scheme to commit a criminal act upon the
victims in this case. No one can say for éure who fired the fatal shot that
killed Mr. Lawton. No one can séy who fired the shot that injured Mr.
DeFreitas. Mr. Hampton’s injury was likely thé result of a shot from Mr.
Haggood’s weapon but even so, there was no evidence Mr. Benjamin did
anything to aid, abet or assist Mr. Haggood carry out a criminal act as a
result of a pre-planned common plan or scheme. ‘lAbsent this evidence, the

Court should have granted a directed verdict in favor of Mr. Benjamin on all
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counts and erred in denying the Iﬁotion and submitting it to the jury.' The
conviction should be overturned and the indictment dismissed.
ISSUE TWO - THE TRIAL COURT ABUSED ITS
DISCRETION IN DENYING™ DEFENDANT’S
MOTION FOR NEW TRIAL WHERE THERE WAS
INSUFFICIENT EVIDENCE TO SUPPORT THE
JURY’S FINDING AND WHERE, AS A MATTER
OF LAW, THE STATE FAILED TO PRODUCE
SUBSTANTIAL CIRCUMSTANTIAL EVIDENCE

TO SUPPORT ITS ACCOMPLICE LIABILITY
THEORY TO CONVICT DEFENDANT. '

“The decision whether to grant a new trial rests Within the sound
discretion of the trial court, and [the appellate court] will not disturb the trial
court;s decision absent an abuse of discretion.” State v. Mercer, 381 S.C.
149, 166, 672 S.E.2d 556, 565 (2009); State v. Kelly, 331 S.C. 132, 502
S.E.2d 99 (1998); Sta?e v. Smith, 316 S.C. 53, 447 S.E.2d 1‘75 (1993). “A'n
abuse of discretion occurs when a tria1 courf's decision is unsupported by the
evidence or controlled by an effor of law.” State v. Hyghes, 346 S.C. 339,
342,552 S.E.2d 35,,36 (Ct.App.2001).

Sin‘lilar to the standard utilized In examining a motion for directed
verdict, if there is any evidence, direct or circumstantial, which reasonably
- tends to prove the guilt of the accused or from which guil.t.may be fairly and
logically ded'uced,‘the appellate court mustiﬁnd the case was properly

submitted to the jury. Here, there is‘no' fair and logical reading of the
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evidence sufficient to sustain the jury’s verdict and the Court abused its
discretion in not ordering a new trial.’

Here, there was no direct evidence supporting Mr. Benjamin’s guilt as
to the murder of Mr. Lawton and the attempted murdcrs of Mr. Hampton and
Mr. DeFreitas. The State conceded that its theory of liabilii:y rested upon the
“Hand of One is the Hand of All” accomplice liability where Mr. Bcnjamin
was held responsible for the actions _of his co—;iefenclants in furtheraﬁce ofa
pre-arranged common plan or ccheme to commit a criminal act. The State
could not establish, and adfnitted as much"durir'lg its argument against a
directed verdict, who fired the fatal shot that killed Mr. Lawton or injured
Mr. DeFreitas. Mr. Haggood essentially admitted during his testimony,
given. in exchange for a favorable plca deal, that it was likely his gun that
fired the bullet that his Mr. Hampton in the arm.

Without identifying the principal in the shooting death of Mr. Lawton
or Mr. DeFreitas, the Court erred as a ‘fnatter of law in not granting
Defendant’s motion for new trial on this basis. The Court abused its
discretion when it determined, contrary to established case law, the jury’s
verdict was supported by sufficient evidence when it was clear no such

, .
sufficient circumstantial evidence existed. The State’s evidence, articulated

in Point One, supra., was insufficient to support the jury’s verdict and the
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Court abused its discretion in denying the motion for new trial. The verdict

should be vacated and the indictment dismissed.

CONCLUSION

For all of the foregoing reasons, and in light of the legal authority
herein cited, it is respectfully submitted that this Court should vacate
Defendant Benjamin’s conviction and dismiss the indictment; and to provide

such other and further relief as the Court deems just, fair and equitable.
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