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STATEMENT OF ISSUES ON APPEAL

DOES THE DOCTRINE OF "LEGISLATIVE _ IMMUNITY 'PROHIBIT THE
RECOVERY OF COSTS AND FEES AGAINST MEMBERS OF THE SENATE?

'DOES. THE APPLICATION OF THE WELL SETTLED RULES OF STATUTORY -

CONSTRUCTION - CLEARY - DEMONSTRATE THAT SECTION 15-77-300 IS
INTENDED TO APPLY TO STATE ACTION UNDERTAKEN BY EXECUTIVE

'BRANCH AGENCIES: AND NOT TO APPLY TO THE EXERCISE OF

LEGISLATIVE AUTHORITY BY MEMBERS OF THE SENATE? .

ARE THE APPELLANTS PROHIBITED FROM RECOVERING FEES AND A
COSTS AGAINST THE RESPONDENTS BECAUSE THE APPELLANTS WOULD
NOT HAVE BEEN ENTITLED TO RECOVER. FEES AND COSTS AGAINST THE
APPROPRIATE AGENCY CHARGED-WITH EXECUTING ACT 17 OF 20112



‘ STATEMENT .OF‘THE CASE ’

The Appellanﬁs Sriginally initiated this action't'o challenge the constit.utionélityv of Act 17
of 2'011 as.a local or special law in violation of Aﬁicie 11, § 34(IX) and Articlg ViII, § 7 of the
South Cafolina Conétitution. Act }1.7 of 2011 amendeci Sectiqn 7-27-405 of- the .South Carolina
Code to provide for'a combined Board of Registrativonra.nd Election in Richland County. Thé
facts of the case we;re not in dispute énd only presented questions of law that were appropriately
addressed at summary jngment.

Section 7-5-10-of the Soqth Carolina Code governs the abpointment of members of .
county boards of reéistration and Section 7-13-70 provides for the appointmént of members of
county commissioners 0f election. Prior to the enactment of Aét 312 of 2008, the General
Assembly passed numerous local acts éombining the boards of registration énd election in
individual counties. In 2008,156 General Assembly passed Aét 312 which codified these various
locél acts in Chapter .27 of Title 7.
| In regards to Richland County, Act 312 of 2068 provided in Section 7-27-405 that
Richland would not have a cémbined board, but rather would continue to have separate boards of
registration and election appointed pursuant to Section 7-5-10 and Section 7-13-70, respectively.
Act 17 o 2011 amended Section 7-27-405 to provide for the current Vcombined board in Richland
CA(‘)unty. The App?:lfants asserted that by amending Sectién 7-27-405 to combine the bdafds of
registration and elect‘ionl for Richland Coﬁnty, the General Assembly énacted a special law when
a general law was alpeady appli4cab"le. (R. p. 39, liqe 19 -p. 40, line 40)

Th¢ parties ﬁledv Cross motidns for Summary Judgment along with supporting
memoranda of law. (R. pp. 37, 38-50, 55-65, 66) The Cirpuit Court gfanted Appellants’ motion

~ by order filed on August 26, 2013, which found Act 17 to be unconstitutional on the grounds



asserted by the Appella'nts.v ('IA{.~‘pp_.A2-_1 1')1 The Res',p;)n'cients filed a M»oiAioln fo Altér of Amend the
Judgmént on-Septemberh 9,2013, so'that;[h-e»Cvourt%s“’or_dér.would be"‘st.ay.ed»»aé to ndt interfere
with conducting local city and' coﬁnt.y electidﬁ; iri,the failllof 2013. (’R. pp--73-75) Subsequén;[ to
the elecﬁons, the Court denied ;the‘ motion to re'cénsider by-order filed Deéembéf'30, 2013. (R.p.
12) The R'espondeynt.s drid_"nOt'appeal.t‘he Court’s .gfﬁnting _6f the Api)-ella.r.lts’. Summar);'Judgment '
motio.n or the denial of the 'Méfioﬁ to Re‘co'n.sider‘.' | | | | | k
~ The Appellants sﬁbsequent]y petifioﬁed the Court for costs and fees f)ursuant to Section
, 15-77-300. (R. pp. 79-85) T'he' parties filed 'memoran_da- of laW and a hearing was held '6n the
| matter. (R. pp. 165-11, 112-19): The Coﬁrt subéequently denied Appell‘an:ts’ ‘Petition by order -
filed March 19, 2014, on the_gréunds that th¢ doctrine of legislative immunity shields members
of the ‘Gleneral Assembly fronﬁ a reqdvery of costs and fees;. Section 15-77-300 does not apply”fto
members of the General‘ Asserﬁbly, and the Appeliants were not entitled to recover costs and fees
against the Respondents pursuént to Section 1'5-77-300 because the. A]Spéilants would nqi have
been entitled to a recovefy of costs and fees against the agency charged with e%eéhting Act 17.
(R. pp. 15-19) | | |
’fhe Appellants filed a Mdtion to Recoﬁsidef ;)vhich was denied by order. dated June 3,
2014. (R. pp. 21, 126-37)

The Appellants now appeal the Circuit Court’s denial of costs and fees. ”
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: ARGUMEISJ\T |
L
THE DOCTRINE OF LEGISLATIVE IMMUNITY
PROHIBITS THE RECOVERY OF COSTS AND FEES
- AGAINST MEMBERS OF THE SENATE.

The Circuit Court was correct wﬁen 1t held that iﬁdividual'members of thé General
Assembiy are immune from a recovery for attorney’s fees and costs under Sections .15-77-300
and 15-37-10 of the South Cgrolina Code.

As the tria'l court correctly indicates, the déctrine. of legislative‘ immunity provides
fe’dé_ral, state, and local ofﬁciéls with.immunity for any action taken “in the sphefe of legitimate
legislative éctivity.” Tenney v. Brandhove, 341 US 367, 71 S. Ct. 783 (1951); Bogan v.
Scott-Harris, 523 U.S. 44 (1998). As Justice Frankfufterstated in Tenney: “Legislators. are
immune from deterrents to fhe uninhibited discharge of their legislative.duty,.riot for their private
indulgence but for the public good.”

The South Caro‘lina Supreme Court agrees with the Uﬁited States Supreme Court on this

issue and has recognized that legislators enjoy legislative immunity for their actions taken within

‘the scope of their legislative dutigs; Richardson v. McGill, 273 S.C. 142, 255 S.E.2d 341 (1979).

In Richardson, a local official sued a state legislator for defamatory remarks. The Court held that

the state legislator was protected by legislative immunity because he made the statement during

the performance of his legislative duties. The Court stated: “A sound public poliéy has long

recognized an-absolute immunity of members of legislative bodies for acts in the performance of

‘their duties.” Id. at 146, 255 S.E.2d at 343.

- In the present case, the actions taken by the Respondents were wholly .within the context

of fheir legislative duties. The present action simply challenges the constitutionality of Act 17 of

- 8



2011 and does not allege that the Respondents took any action other than their involvenient in
the legislative process. LThe actions of the Re»spondents were lim‘ited to the introduction of the Bill
that ultimate1y>became Act 17 of 2011 and voting for the bill on the ﬂobr of the Senate, which
wholly and completely falls Within ther scope of their legislative activities. -

However, the Apbel'l-e‘mts arglil‘ev'it-hﬁat fhe Respdhcients waived thé defense of legvislat‘i've'
immunity with respect to the award of attorney’s 'fe'es because the Respondénts did not plead
legislative immunity in their Answer. However, attomey’sﬁferes shought‘pursuant to Section
15-77-300 occur not as part of the underlying action but after the mattef is' concluded and ié
undértaken by sepérate petition pursuant to Section 15-77-300. As a fesult, the Respondents weré :
entitled to present any applicable defense to the subsequent Petition for at?omey’s fees and
failure to plead this Idefense in the undeflying action should not éérve as a \%}aiver in a subsequent
separate proceeding. ’ h

,Therefore,vthe'Circuit Court corrgctly ruled that the doctrine of legislative immunity
Would apply and prevents the recovery Qf fees and costs qgainst.individuél members of thé .

Senate.



11.
SECTION 15-77-300 APPLIES TO STATE ACTION

UNDERTAKEN BY EXECUTIVE BRANCH AGENCIES
AND DOES NOT APPLY TO MEMBERS OF THE SENATE.

The Circuit Court coriectly ruled~ that Section 15-77-300 applies to vstate agencies and
simply does not apply to members of the General Assembly.
Section 15-77-300 provi‘des in relevant part:
(A) In any civil action brought by tﬁe’ State, any political subdivision of the State
or any party who is contesting state action, unless the prevailing party is the
State or any political subdivision of the State, the court may allow the prevailing
party to recover reasonable attorney’s fees to be taxed as court costs against the
appropriate agency if: : :
(1) the court finds that the agency acted ‘without substantial Justlﬁcatlon in
pressing its claim against the party; and S '
(2) the court finds that there' are no spec1al c1rcumstances that would make the
award of attorney’s fees unjust.
~ The agency is presumed to-be substantially justified in pressing its claim against
the party if the ‘agency follows a statutory or constitutional mandate that has not
been invalidated by a court of competent Jurlsdlctlon [empha51s added]
'S.C. Code Ann. § 15-77-300 (Supp. 2013)
As this Court is well awate, the cardinal rule of statutory: construction is to ascertain the
intent of the General Assembly. Hodges v. Rainey, 341 S.C. 79,'85; 533 S.E.2d 578, 581 (2000),
citing Charleston County School Dzstrtct v. State Budget and Control Board, 313 S.C. 1, 437
S.E.2d 6 (1993). When 1nterpret1ng a statute the court must give words the1r plain and ordlnary A
meaning. /d. The terms must be construed in context and their meaning detemnned by lookmg
at the other terms used in the statute. S. Mut. Church Ins. Co. v. South Carolina Windstorm &~
Hail Underwriting Ass’n, 306 S.C. 339, 412 S.E.2d 377 (1991). Courts should consider not
merely the laﬁguaée of the pattiéulei'r clause being construed, but-the word and its meaining in

conjunction with the purpose of the whole statute and the policy of the law. Whitner v. State. 328 -

S.C. 1, 492 S.E2d 777 (1997). A_Statu‘t'es must be read as a whole and sections which are paft of

10



the same general statutory scheme must be construed together and given effe‘ct il it can be done
by any reasonable construction. Hzggms v. State, 307 S.C. 446,415 S.E.2d 799 (1992). |
Further fee-shifting statutes are an exception to the American Rule that prov1des that
litigants are responsible for their own fees. Jackson V. Speed 326 S.C. 289, 307, 486 S. E 2d 750,
760 (1997)(“Attorney’s fees are not recoverable unless authorized by contract or statute.” )
Further, govemment fee- sh1ft1ng statutes also constitute a vyalver of sovereign immunity. M.A.
Morrenson Co. v. US, 996 F.2d 1177, 1180 (D C. Cir 1993) As a result, - -government -
fee-shifting statutes should be strrctly construed to only prov1de the relief necessary to serve the
ourpose of providing litigants access to the courts to challenge govemme‘ntal action. See US. .
.Horn; 29 F.3d 754, 762 (1st Cir. 1994)lanaly2ing claim for fees against 'federal government
requires application of rule that “a waiver of 'sovereign immunity'al'ways is to be construed
strictly in favor of the federal government, and mus't not ‘be enlarged beyond such boundaries as
" its language plainly requires.”). |
Section 15-77-300 allows a prevailing party who is contesting “state action” to recover
reasonable costs and fees. The deﬁciency in the r\ppellants’ argument begins with their
misapprehension of the term state -action, When. the General' Assembly ,enercises ‘its plenary
legislative authority, it is not acting on l)elialf of the State, but rather is acting as re‘presentatives
of the people in detérmining the conditions, parameters, and the eirtent to which an official or
agency may act on the 'State’s behalf.' The General Assernbly-does not engage in state action, but
instead empowers an official or agency to undertake state action. |
Further, the statute clearly allows fees and costs to be recovered agamst ‘the appropriate
agency” and only if “the agency acted w1thout substantial Justiﬁcanon Undoubtedly, the plain

and ordinary meaning of “ agency is a state.agency operatmg within the execut1ve branch of

1



the government. Oth.er. pafts of the code cleérly indi(:ate that théé@ terms are intended to apply to.
the executive branch. Fbr gxample, Section 1-23-10(1) defines "Ageﬁcy" or f‘State Agency” as
“each state board, commissiqn, department, executive departfherit 'or :(’)fﬁcer, other than the
legislature, the courts, the South Carolina Tobacco Community Development Board, or the
Tobaéco-Settl_ement Revénue Management Authofify, authorized by law to make regulations or
to detem;ine contesﬁed cases.” WS’.C.‘ -Code ;A;nn. § 1-23-10 (Supp. 2013). Clearly, when the entire
statute is construed together,’ it is intended to allow a prevailing paﬁy to recover costs and fees
from a stat.éA agencyvor 'depart‘mentw of the execuﬁve branch, not individual members of the
General A;sembly.

The Appellants are correct t__}iat' the. primé'ry pﬁrpose,of Section 15-77-300 is to ease
access to the courts for litigaﬁts \;vho.are challenging state action. Thié purpose does support a
sound p.ub'lic policy of allowing litigants aggrieved by a state action to seek redress in the courts
when the litigant might not ch”erwise i)e.able to afford to bring suit. However, it is a challenge 'to
the state action that an agency undertakes pursﬁant to the General Assembl‘y’sv graﬁt 0% authority
that this s;:ction means to compensate.

The contention that “agency” means ‘“state agency” is also subported by the Court’s
analysis of 'subsfantial justification in Layman v. State, 376 S.C. 434, 658 S.E.2d 320 (2008). In
that case, the Couﬁ reasoned: é‘in'deciding whether a state agency actéd-with substantial
justification, the relevant question is whether the agéncy’s position in litigating the case had a
reasonable l;asis in law and fa’cf.” [emphasisl added] Id. at 445, 326.

Further, there is no indicatipn from the plain language of this statute that the General

Assembly ever intended to waive legi'slativé immunity and subject individual members of the

12



General Assembly to a recovéry of fees and.jcost's _fbr’actions‘ takeh solely within the sphere of
their legislative dﬁties. |

Section 15-77-300 doeé’ not even h‘aye to be construed in the light most favorgble'to thé
Respondents to aggeriain that _fhgre is riQ rquonable cdns?ructibn of the térms >“appv)r0priate
agency” or “agency” that would support arly éonténtion that this section épplies to an individual
or a group of members of fhe General Assem.b‘ly.‘ Any c§n§tructi0n that att.e-mp't_s'to “shoehome,
members of the General Assembly into th_e  fhegniﬁg of “agency” §v0uld simply t‘ransyerse the
bounds of logic énd reason. L

Further, thé existence of the dqctrine of legislative irhr'nunity in this Stafe’_s jurisprﬁdence
lends even further credence to the Aéfgumen’t that Section 15¥77-300 does not apply to legislétors.
Surely, if the General Asserﬂbiy intended. té waive legislatiize immunity with respect to the
award of attorney’s fees against members’ of the General Assembly they would have used
language that more clearly encompassed the exercise\ of legislative power. waevér, as argqed
above, the terms used clearly are intended to apply to the exeféiSe of executive allthority by state
‘agencies. | : | |

Therefore, the Circuit Court correctly held that Section 15-77-300 is intended fo apply to

state agencies in the executive branch and does not apply to members of the Senate.

13



L
THE APPELLANTS ARE NOT ENTITLED TO RECOVER
FEES AND COSTS AGAINST THE RESPONDENTS:
BECAUSE THE APPELLANTS WOULD NOT HAVE BEEN
ENTITLED TO RECOVER FEES AND COSTS AGAINST
THE APPROPRIATE AGENCY CHARGED WITH
]EXECUTING ACT 17 OF 2011

The Circuit Court cortectly found thatAppellants would not be entitled to coets and fees
even if they had named the “appropriate agency”.charged wtth executin}g Act 17 of 2011 as a
‘ party and, as a result, are not entitled to‘ recovet‘costs and fees against the Respondents.

In the present case, the Appellants named the Re'spondertt Senators’and the State of South
Carolina as parties but for some unknoWrt reason, declined to name the combined Richland
County Board of Reglstratlon and Electlons created by Act 17 of 2011. However, even if they
had named the combined board, which is the approprlate agency”, as a party, they would still
not be entitled to fees and costs. )

In order te be entitled te fees' and costs, the Appellants must be the .prevailing party and
the agency must ‘have t)een without substantial justification in pressing its claim against the.
Appellants.-

Prior to -2010, Section ‘15-77-300 provided no guidanee to the.-cou:rts to detemtine the
existence of substantial justification. Correspotldingly, the Supreme Court defined substantial
justification as: “In deciding whether a state agency acted with substantial justification, the

relevant question is whether the agency’s position in litigating the case had a reasonable basis in

law and fact.” Layman v. State, 376 S.C. 434, 658 S.E.2d 320-(2008).

14



" In Layman, the Reti‘re‘rne"nt. Systems were'sirnply de‘fending" theif actions that were
mandated by a statute that nad not b'een.declared unconetitnfional. The difficulty nresented with
.the interpretation of sub,s:tant,ial | jue@iﬁcétion 1n Layman is‘th'at it put state egencies in tne position
of determining whether dr"nqt to followrav statutory mandate on‘ the baSiS of whether fhe agency
believed that the sfatute would eventually be determined to be unconstitutional while under the
threat of a substantial aWard of attorney’s fees. This piaced state agencies in a position dinectly
counter to the General Assembly’s sole constitutional authdrity to enact laws, not to mention the
sole authority of the courts to interpret tne constitution. F'urther,v this interpretation could have
provided agencies wi;[h the justification of refusing to enforce statntes tnat it determined to be
unconstitutional simply to avoid an award of a_tforney’s fees, which would have resulted in an
even greater tip in the balance Qf c0nstitut.ional power.

However, in 2010, tlhe ‘G'eneral Assembly addressed the praetical difficulties hignlighted
by Layman by amending Section '15-774-300 to provide guidance .as to what constitutes
snbstdntial justiﬁcatien. The Ge‘neral‘Assembly added the portion of the statute that provides:
“The agency iAs presumed to be substantially justiﬁed in pressing its cla:im against the p’arty if the
ageney follows a statutory er’ constitutional mandate that has not been ‘invélidated by a court of
.‘competent jurisdiction.” S.C. .Code'An‘n. § 15-77-30Q (Sdpp. 201'3). The primary deﬁciency in
the Respondents’ argument is that they fai-l to acknowledge or acco-unt‘for this change in the
statutory 1anguége. | | |

The Appellants fail to address and previde no basis to overcome this new p'resumr;tion.
There is no doubt the General -Assenibly intended to change the analysis by which the court .
~ determines the existence of ‘snbstantial justification and. in doing so intended to pfoyide state

agencies with a “safe harbor” when they were simply defending the constitutionality of actions

15



that are mandated by a statﬁte that is presuméd constitutional. As a result, the general rule applies'
which states that “when the Législatufe adopts an am¢ndment to a statute, this Court recv‘ognvizes é
presuﬁptibn that the Legislature 'Ai'ntends to changé thé existipg 1éw.” Key Corp. Capital v.
-County of Beaufort, 373 S.C. 55', 1764‘4 S.E.2d 675 '(2007‘)..Thus, the Appellants’ reliancevop.the
.‘ previous standard isimisplaced and -is immateriél' to ‘ar determination of whether costs and fees
| should be awa.rded uﬁder the‘ current statute.

Furthér, under the curréﬁt stanrdar‘d, there is' no i)lausible argument tﬁe Appellants could
make to overcome . the Apresump‘tibon. The Appellants’ entire case centers on whether Act 17 of -
2011, which combinéd the Richland County Boards of | Registration and Eleétions,‘ is
constitutional. Even if the combined board were a party, it would simply ‘be defending its
authority to exist under a sfatﬁte that héd not been declared uriconstitutional;'Certainly, this
action wouid fall squarely within the presumption provided by the 2010. amendment to Section
-15-77-300.

Thus, even if the combined board, which is the appropriate agéncy for purposes of
‘Section 15-77-300,‘ had been a party’ to fhié suit and'defended the cbnstitutionality of Act 17 of
2011, the Appellants would not have been able to recover costs and fees. Therefore, if the
Appellan'-[s would not be entitled to.costs and fees from “the appropriate agency”, the conclusion
that they are not entitled té costs and fees from any other party is inescapablé.

In order to accept the Appellénts’ argument that the Respondents are entitled to fees
requires the Court to find that the Génerai Assembly amended Section 15-77-300 in a manner
that provides state agencies With a safe harbor but at the same time intended to open themselves
up to.a recovery of aftorneys fees. This iﬁterpretation would require the Court to leap a gulf of

logic and land on a fesult that is simply absurd.
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Finally, the Supréme Court has long held that questions régarding the coﬁstitutionality of
an act of the’Ge.neral Asse;mblﬂyv “are tot,_be.r(esé'lved:in light of the familiar and well-settled
general rule that eve?y prcsumpfioh musjt.be indulged in favor of the constitutionality“of an.act of
- the Legis}_ature, -and that (;ourts shduld not declare a statute uncqnstitufidnal unless the inyalidity
is manifest beyond a reasonable doubt.” Poulnot v. Cantwell, 120 S.C. 171. 176, 123 SE. 651,
65A4 (1924); see also, Davis v. Greenville @)unty, 322 S.C.°'73, 504'S'.E.2Ad 307 (1996); Westvaco
Corp. v. SC Dept. 0fR>e‘ve1"1ue,, ,3:21- S.C. 59, 467 S.E.'2_c‘l'r7v39 (1995")'; Sfc;te v.‘.Brcl)wn,'317 S.C. 55,
451 S.E.2d 888 (1994), Hendérson'_ v Evans, 268 S.C. 127, 232 S.E.Zd 3_‘31 (1977); Pelzer.
Roa’ge}s & Co.v. Campbell 4a};d C"o." 15 SC 581 (1881). ‘vahe Respondénts s‘imply defended aﬁ
act entitled to this presumption and wefe substantially justified in doing so, ju'st like a state
agency would be if faéed wi‘t-h t_h.e‘s.amer challénge.

Therefore, the »Appellants are not entitled to recover fees and costs against the
Respondents 'bgqause the Appellants would ﬁdt' have "been entitléd to.ArecAo;/e‘r~ fees and cbsfs

against the agency charged with executing Act 17 of 201 1.



CONCLUSION

Therefore, on the gro‘unde stated above, the decision of »the Circuit Court< should be
affirmed because the doctrine of legislative immunity protects‘.mem'bers: of the General Assembly
from a recovery of costs and fees, Section 15-77-300 does not apply to members of the General
Assembly, and the Appellants were not entitled to recover costs and fees against tﬁe Respondentxs

pursuant to Section 15-77-300, because the Appellants would not have been entitled to a

recovery of costs and fees against the agency charged with-executing Act 17 of 201 1.
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