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Spartanburg, South carolina

THE HONORABLE R. FERRELL COTHRAN, IR., Judge.
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AMY GOULDING
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Attorney for the State
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ASSISTANT PUBLIC DEFENDER
Attorney for the Defendant
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Circurt Court Reporter,
seventh Judicial Circuit
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(There were no exhibits marked during this_hearing.)
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PROCEEDINGS

SOLICITOR GOULDING: Your Honor, Eugene Rhinehart fs
before you on true billed Indictment 2011-GS-42-2027. He's
been charged with CSC with a minor second degree. It's my"'v
understanding he's pleading to the same under Alford withka
cap of ten years is the recommendation with hisvattorney,
James Cheek.

(WHEREUPON, the defendant was placed under oath at this
time.)

THE COURT: Is anything being dropped? -

SOLICITOR GOULDING: No, Your Honor. There's nothing
béing dropped. 1It's simply a--- |

THE COURT: I don't think I can take this plea under
Alford then unless one -- something's got to be droppéd or
it's got to be negotiated.

v'all disagree with that?

MR. CHEEK: Well, they were offering a cap, Your Honor,
which is why he wanted to take advantage of the offer of the
cap. ' |

THE COURT: I understand. But I -- it's a
recommendation. I don't have to follow it. It's got to
be -- he's got to -- it's not an issue of going to trial.
It's got to be given -- if you want to try to take it under

Alford is listen, I'm not admitting my guilt, but they
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offered me too good of a deal and I want you to take~it1.}
well, it's not a deal if he's, if he's looking at the whole
ball of wax. ‘ S

Now, if it's negotiated, I th{nk jt qualifies for an
Alford plea. If not, unless something's been dropped, I
don't think it qualifies. |

SOLICITOR GOULbING: May we approach, Your Honor? |

(WHEREUPON, a bench conference was held at this'tjme.) .

THE COURT: Okay. Mr. Rhinehart, do you want to plead
guilty? ‘

DEFENDANT: Yes, sir.

THE COURT: Under North Carolina versus Alford?

DEFENDANT: Yes, sir. | | o

THE COURT: You had enough time to talk to your lawyer |
about this decision? |

DEFENDANT: Yes, sir.

THE COURT: Are you satisfied with his representation?

DEFENDANT: Yes, sir. | o

THE COURT: oOutside of the negotiations that your .
Tawyer has stated and entered into, has'anybody promised yoJ
anything or threatened you in any way td get you to plead" |
guilty? ' '

DEFENDANT: No, sir. .

THE COURT: You understand this carries up to 20 years

in jail, but you negotiated a cap with the State that I
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can't give you over ten, and after I hear the facts,_if I, B
if I can't follow those negotiations, I'l1l allow you to
withdraw your plea.

Do you understand that?

DEFENDANT: Yes, sir.

THE COURT: You understand this is also a most serious
offense and a violent offense? '

DEFENDANT: Yes, sir. '

THE COURT: And that if you get caught for another most -
series offense, then you'll be Tooking at 1ife without the
possibility of parole. ;

You understand that?

DEFENDANT: Yes, sir. 7

THE COURT: And they also require you to register és a
sex offender. '

You understand that?

DEFENDANT: Yes, sir. _

THE COURT: Are you under the influence of alcohol or
drugs today? '

DEFENDANT: No, sir.

THE COURT: Do you have any mental diseasés that would
keep you from understanding what you're doing? |

DEFENDANT: No, sir.

THE COURT: By pleading you're giving up your right to

remain silent.
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You understand that?

DEFENDANT: Yes, sir.

THE COURT: You're also giving up your right to a jury |
trial, but you're giving up some of the other stuff. The
state would have to prove you guilty of these charges_beyqnd
a reasonable doubt to all 12 jurors. You'd be able to sit
in the courtroom and confront the witnesses that would
testify against you in that trial.

Your Tawyer could cross-examine the State'é witneéses.:
He could subpoena witnesses to testify in your behalf. You
could put up any defenses that you may have to this crimé.-
If you plead guilty you're giving all of that up.

DEFENDANT: Yes, sir. o

THE COURT: And you're giving up any appeals that could
come out of that trial by p1eading'gui1ty,

Do you'understand that?

DEFENDANT: Yes, sir. _ ‘

THE COURT: Now, if you want to abpea] this guilty plea
and sentence today, you or your lawyer must file with the
Clerk's Office within ten days or you give up all that.

You understand that? '

DEFENDANT: Yes, sir. _

THE COURT: The solicitor's gonna tell me about the
facts. | -

SOLICITOR GOULDING: Thank you, Your Honor. -
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The events in this case occurred here in Spartanburg ;
County near Spartanburg Regional Hospital at the defendant's
residence between December of 2008 and April of 2010. At |
that time, the victim, the defendant'-s-daughtér.Minor |
was 11 to 12 years o1d.

The victim discussed several events with me that -
occurred with the defendant. The sexual events began with
him rubbing between her legs, putting his tongue on her
stomach and chest, and also putting his mouth on her mouth.
Events escalated to the defendant putting his tonguejon her
Tower private’parts as she calls it, and also having
intercourse with the victim.

In a meeting with me Minor discussed several of these
incidents, and she also told me how she pretendéd to be
asleep during some of these events, and that's what we would
present at trial, Your Honor. R

The defendant has been in jail 617 days following his
February of 2011 arrest. | '

THE COURT: Are those facts correct?

DEFENDANT: Yes, sir.

THE COURT: By your.p1eading guilty under North

carolina versus Alford, you understand that if this case .

went to trial that's what they would present against you?
DEFENDANT: Yes, sir.

THE COURT: DO you want me to accept the plea?
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DEFENDANT:, Yes, sir.

THE COURT: I find there's a factual basis for your
plea, your plea has been freely and vo]untak11y‘ehtered'
into, that you've had advice of competent counse1'w1th whom
you tell me you're satisfied, and ' accept ybub plea.

Yes, sir.

MR. CHEEK: Your Honor, Mr. Rhinehart is currently
being held on a federal probation violation.  He got a.
significant amount of time to serve in the Federal Buréau_of
Prisons.

Your Honor, he raised 12 children in this community,
his own children. o0f that number, seven were fémé]e. _Hé_
has five female grandchildren. He is 52 years old, Your
Honor. He's never had any allegation like this before
involving his daughters, granddaughters, nieces, neighbor's
children, anything Tike this. -

He's made his mind up that he is not gonna go to trial
on this. He's not gonna put this child through a_tria].
That's his decision, Your Hohor._ He and i have.discusséd
all avenues of defenses he could offer, and he feels rather
confident that he'd have some fighting'Chaﬁce; but rather
than go to trial he's offering a plea under Alford admitting
that there is a possibility that he could be found guilty at 
trial, and particularly if he does not contest anything at

trial and try to drag his relative through a lengthy trial,
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Your Honor.

we just ask the court for mercy here. He has decided
just to move forward with this, Your Honor. He understands
he'11 be on the sexual offender registration. Wwe're asking
the Court to take into consideration he understands that
penalty, how it's gonna impact him, and that requirement on
his registration as well as his resfrictions once he returns
to the community from the Department, the Bureau of Prisons,
Your Honor. He's got some time to serve fhere. ' '

THE COURT: And how much time does he have to servé_
there? |

SOLICITOR GOULDING: Your Honor, he's facing 51 to 63
months on a Federal revocation on supervised release.

THE COURT: oOkay. one thing I didn't explain to you,A'
Mr. Rhinehart, this is a no parolable offense. o

You understand that? |

DEFENDANT: Yes, sir. ,

THE COURT: A1l right. sentence of the court is you'11
be committed to the State Départment of Corrections for a

term of eight years. I'm giving you credit for the 617

days.
Good luck to you.
MR. CHEEK:. Thank you, Your Honor.
SOLICITOR GOULDING: Thank you, Your Honor,
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* * *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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CERTIFICATE

I, pamela E. Green, Official court Reporter for the .

seventh Judicial Circuit of the state of South carolina, do
hereby certify that the foregoing is a true, accurate and .
complete Transcript of Record of the proceedings had and
evidence introduced in the trial of the captioned case, -
relative to appeal, in the Court of Genera]vSessions for
Spartanburg County, South carolina, on the gth day of
october, 2012. |

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

January 28th, 2013 ' :

PAMELA E. GREEN, Court Reporter
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STATE OF SOUTH CAROLINA ) '
‘ ) - IN'THE COURT OF COMMON PLEAS
COUNTY OF o ) | |
Fugent Rhochaey o qusy)  2012-CP=42-< 340
Full name and prison number (if any) of Appilcant. ) ' e
)
v, ) APPLICATION FOR
) .
State of South Carolina ) POST-CONVICTION RELIEF

INSTRUCTIONS - READ CAREF

In order for this application to recoive consideration by the Caurt, it shall bo in writing (legibly
handwritien or Typewritten), signed by the applicant and verified (notarized), and it shall set fortini
concise form the answers Lo ench applicable guestion. [f necessary, applicant may furnish his answer to o
particular question on the reverse side of the page or on nn additional page, Applicant shall make clear to
which question any such continued answer refers, .

Since every application must be sworn under oath, any fulse statement of a material facttherein
may serve as the basis of prosecution and conviction for perjury. Applicants shonld, therefore, exercise
care 10 assure that all answers ara trueand correct,

If the application is (akenjn_forma_popperis it shall include an affidavit (artached at the bhack of
the form) setting forth information which establishes that applicant will bo unable ta pay the foes and costs
of the proceedings. When te application is completed,the orlgina} shall be maited to the Clerk of Court
for the County in which the opplicant was convigted,

aun'/‘j Tﬂ"/

1. Place of detention Sg bw /
2. Name and location of Court which imposed sentence _SPa fnn burb ‘a"‘” tj m"#‘
3. Name(s) of co-defendani(s) (if any) AokE =
4 The indictment number 6r aumbers (if known} upon which and the offcnscs far wﬁch = n
sentence was imposed: N
® Low
(@ 3 T & o=
5, The date upon which sentence was imposed and the ferms of the sentence:

w SEpl 9h Joi
ORI -47773

Revised 3/2003
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6. Check whether a finding of guilty was made:

() after a plea of guilty L~

(b)  afterapleaofnotguilty

(c)  aftera plea ofnolo contendere ..

7. Did éou appeal from the judgment of conviction or the imposition of sentence?

8. If you answered “yeg” to (7), list:
(v)  the name of ¢ach Court to which you appealed:
i NONE '

i

i

(b)  the result in each such Court to which you appealed:
: Y

1

il

(c) the date of each such result:

L _M_,ZB -
i -
’ ' ‘ Wi [t ]
— £ M
w, : L&
. ey
(dy  if known, citations of any written opinion or orders entered pursuaqtgt_g suclr. - rsii sy S
. Tesulls: : ‘ 2 el
i' :N R PR . . P Loty T T | -,U’Ir!"‘,:i';\.l‘..:'q..
v |.. T ¥ [ B FIE S B .o L \ . ; m | 4
li. X i, e . : . :
]il TDECHCERH --: S : L .'j R
9.  Ifyou answered “no™to.(7), state your reasans for not so appealing: - n L V' olé
' ? & Hhot Py Chame was olap o TG VORNT
@) - 8Ffaus L :&ﬂw;/k  Thed, T Cheme e
ong fned o weuld PECIved Er TTm
()

10.  State cancisely the grounds on which you base your allegation that you are being held in ‘
custody unlawfully: [‘a_uj,g‘ I was totd ang %;‘n, Aned lf_o-c«‘ +o bE(c VEel
-}/).n’.}»'.r. Laas Q!iq'\n» +° a '8555(“ C,’\o-rﬁg Andd ’H\a‘l’ :’ 'ﬂsouab-\— %g
Th was ¥ oi?o.r} -b 0o mzora +\wn‘8\)i}d /),n,iﬁegisedfao§§ 5 n :-
Violend. Ard sy = toid my PUoVC depgnglee WP ORMES Chic

ot - 0 lsa. Ao B 128860 chorge other Hon CS.CAned
‘\ﬁr\j' Jfa:l"\:)'{;‘tmd r\;?r. (2::\ i ‘L\A-)IQL\’\" "H’\qu’ '1? Lw 0“3.-\/\( ‘}'Qn
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‘.s\fa.d; by ‘)olw'y’ﬁ.r- '.7:- '/')z.aus/L «}»‘ Hot bv me Plsa,!‘,,ég ol

(2) - wn.s. m /&,71_ a/wpbg‘ﬂ.ﬂ&/ /&J’\SSI" flbné

ro— Yy [16NE. 'VI‘O
loss plicding 12 & Jale!
® Tl T L g deaf las rads TRES
o e The | ~ -

11, State concisely and in the same order the focts which support each of the grounds set out

in(10x " hercg, Ancl Fhought T Loag pleain
@ did not aoel ginrel m Churys incl fhoughf T Loag ple d

Sp a4 Féns. ol End And W5 net 44 Alf geing 1o P/é&%

(b) a.i7“0!£ﬂ.f- GA“’HBE LVJM ”af' ZJ(-P/a.'n 7‘U Y/ijf:r G‘P
© V. Seatence Ledght O W hait Qharge I Led f/gamé Jo
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12.  Prior to thishppllc fon have you filed with respect fo this conviction:

(a) any petition in a State Court under South Carolina Law? MO

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
] relief? _ Mo
()  any petition in the United States Supreme Court for certiorari other than petitions,
if any, alveady specified in (8)7 A2,
(d)  any other petitions, motions or app!icnﬁons in this or any other Court? _As@
13.  Ifyouanswered “yes” (6 any part of (12), list with respect'm cach petition, motion o+
application:

(a)  the specific nature thereof:

i Ao
oo
ui. . O '
) P A = A
v, a } ST~ mm
PR . Lt s 2 I
: (b)  thename and location of the Court in which each was filed: L
: : - —ry
. . : . _.':4: - '- : ) :A \9
it . 4
=
‘ ifi. | @
v,
(e)  the disposition thereof:
1y A
it
iil,
Rovisad 3/2003
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(d) ihe date of each such disposition:
Y/

) ————

(¢)  if known, citatioris of any written opinians or orders entered pursuant to each such

disposition:
. _NA
+ S
.
v,

14, Has any ground set forth in (1 Q) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

NENT

15.  If'you answered “yes” 1o (14) identify: .; %
(8)  which grounds have been presented: - E‘, " § .
L _N)e e
ii., — | o o

i, o

*R

: (b)  the proceedings in which each ground was raised:

B

';1A:li~t1:|l-'--:~.l'...,I R

16, - If any ground set forth in (10) has not previoualy been presented to ;my Coun, Smtc or’
R Federal set forﬂz the ground and state concisely the reasons why such ground has not

.prcvmus:y"seen presented: Lo o }D go m’m (' :D%’
@ bttause = olidn wf ko

() I

(c)

17. Were you represented by an attarney at any time during the course of:

Reviced 3/2003
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18,

19,

20,

(8)  your arraignment and plea? y/£5
(b)Y - your trial, if any? __&J_LA
¢) - your scﬁtcnci.ng? \/jé__
(d)  yourappeal, if any, from the judgmenf of conviction or the imposition of
" sentence? w_’[ﬂ' | _
(e) preparation, presentation or consideration of any penuons. mottons or applications
with respect to this conviction, which you filed? Al / A
If you answered “yes” 1o one or more parts of ({7), list:

(8)  the nume and address of each attomey wha represented you:

i P TWmes Chseks
TR LA Meohteny ShialY

lii.

(b) the proceedings ay which each such attorney represeqted you:

i. plea ‘iaron; Sentanct 10 Spf.A'M bm‘j Cmm‘j
g C&wr‘}‘ Houss. |

i '

p
{

State clearly the relicf you seek in filing this apphcanon. i
Tmg op Seatenlt Rlduet, lower F §Yincs. neng. Viok o

B8 B
Are you now under sentence from any other court that you have nat challenged? -
. . ; - :‘. ol ‘1 *
. . : S ) 3 ¢_-:) ‘.";‘.
T R Do ..:fr:'l||5:.':?LI'I.HF.}:A"-;'-{' ’.'
{ g R
i LR
S ™ :i
' e
P g
oY
=

Ruvizéd 3/2001
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STATE QF SOUTH CAROLINA ) |
) " VERIFICATION
County of ) - |
I,

, being duly sworn upon my oath, depose and say that 'have subscribed to the foregang
application; that T know the contents thereof; that it includes every ground known to me for -

vacating, setting aside or cormecling the conviction and sentence attacked in this application; and

that the marters and ullegatxons Lhc%m true.

3 _'.:- SW'.JRN to.and subseribed beforc me this i I
s.i 2 dhyCﬂ- ih}g"_____z_,&

‘Natary Public

My Cormnmission Expires: JY) (.La( ALO‘, (an’ll '

N

8E 5 W €307

@

Rovised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
-IN SUPPORT THEREQOF
1, , hereby apply for leave to proceed in this acnon without prepaymcnt of fees or cosls or
security thercfor In support of my apphc'mon I declare under pcnalty of perjury that the -
following facts are true:
(1) Tamthe upjpiicant in this action and I believe | am entitled to redress.
(2)  Becauss of my poverty | am unable to pay the costs of said proceeding or give
accumy thereof,
Applicant
SWORN or affirmed 10 ond subscribed before me this
| __Jﬁ diy.of . . 2.0,
T %: “Nevary Publle — )
| My Commission Expiress ___/ 2 2g Y 0. A072|
.......... 1 i s o SN = .
....... g t
fagr
&
P
' ad -
co
&
Revised 3/2003
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
_ ) SEVIENTH JUDICIAL CIRCULT
COUNTY QF SPARTANBURG ) ‘
- )
Eugene Rhinchart, #198225, ) 2012-CP-42-3340
) .
Applicant, )
)
2 ) RETURN
)
State of South Caroling, )
)
Respondent, )
- )

Respondent, making its Return 1o the application Tor post-conviction relief (PCR) filed
December 31, 2012, would respectfully show this Court:

1. ' .

The Applicant is presently confined in the South Carolina Department of Cosrections
pursuuni Lo orders of commitment of the Spartanburg County Clerk ol Courl. He was indicr/ed atthe
.Mm'c.h 2011 term of the Spartanburg County Grand Jury for eriminal sexual conduct with a minot
2 degree (2011-GS-42-2027). Jumes Cheek, Esquire, represented Applicant. On Octdhbr ‘%01;’.&}

b A '-‘C{r"'
Apphcam pled guilly pursuant to NC v, Allord. Following n vecammendation by 1115;}‘4@{2, llij.":n

l’ﬂ"

: ww Pl
not appial his conviction and sentence. ' rr; O
= ™ :

Attnchcd herewith und incarporaled herein are the records of the Spartanburg County C lefk
of Court regarding (he subject conviction, the Applicant's vecords from the Seuth Carolina °
Department of Corrections, and the guilty plea transcript. The Respondent reserves the right 1o

amend this Refurn upon receipt of any relevant materials.
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In his current Application, the Applicant alleges that he is being held in custody unlawfully
for the follawing reasons:
1. Ineffective ussistance of counsel, in that;
a. Applicant wos misled by Counsel 10 believe he
was pleading to a lesser charge and would receive
no more than three years non-viotent.
{11.
In a posi=conviction relief uetion, the Applicant hears the burden of praving the allegations in
their application. Butler v, State, 286 S.C. 44, 334 S.E.2d 813 (1985). Where the application
allepes ineffective assistance of counsel as a ground for relief, the Applicant must prove that

ncounsel's condyet so undermined the praper functioning of the adversarial process that thg trial

cannot be relied upon as having produced a just result.” Strickland v, Washington, 466 U.S. 668,

(1984); Butler, 334 S.R.2d 813.

The proper measure of performunce is whether the attorney provided representation within
the range of compelence r'eqﬁired i criminal cases. The courts pré-sumé that coumse! rendered
adequate assistance and made all significant decisions in the exercise of Feasonable professional
receive relief. Cherry v, State, 300 S.C. 115, 386 S.15.2d 624 (1989).

The reviewing court Anp_pil'ics a twa-pronged fest in evaluating allegations of inetfective
assistance of plea counsel. First, the Applicant must prave that counsel's performance was deficient.
Under this prong, the court measures an attarney’s performance by its "peasonablencss under
professional norms.” Cherry, 300 8.C. at 1)7, 186 S.E.2d at 625, citing Stricklapd. Second,
counsel's deficient performance must have ;:nj«‘:-_iu,clicecl the Applicant suchthai "there is a reasonable

Poge 2 ol d

To: 91823?341 397-98852 P
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probabilily that, but for counsel’s unprafessional errors, the result of the proceeding would have been
different.” Cherry, 300 8.C. ot 117-18, 386 8.5.2d n 623, With respect lo gnilty plea counsel, the
Applicant must show (hal there is a rea_.-sonab!c probability that, but for counsel's atleged ervors, he
would not have pled guilty and would have insisted on going te irial. Hill v, Lockhay, 474 U.8. 52
(19R5).

The Respondent .submils that the Applicant cannot satisfy either requirement of the
Strickland lest, Howaver, the allegation of inellective assistance of counsel probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Respondent reguests

an evidentiary hearing to fully resélve (his issue. See Shorper v, State, 279 8.C, 264,308 8.E.2d 247
(1983).
v,

Each and every allegation contnined within the application not hereinbefore expressly

admitted, qualified or explained is hereby denied.
V.
WHEREFORE, having made its Return, the State requests that an évidentiary =I1earing be

held.

L T

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W, MeINTOSH
Chief Deputy Attorney General >

KAREN C. RATIGAN
Senior Assistant Deputy Altorngy Genera)
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: Columbia, SC 29211
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
Eugene Rhinehart, )

. ) TRANSCRIPT OF RECORD
Applicant, % 2012-CP-42-5340
-vs- ) )
. - ) April 11, 2014 .

The State. ) Spartanburg, South Carolina
BEFORE:

HONORABLE J. DERHAM COLE, JUDGE

APPEARANCES:

CHRISTOPHER D. BROUGH, ESQUIRE
Attorney for the Applicant

SUZANNE H. WHITE, ESQUIRE
Attorney for the State

Linda D. Moffitt
Circuit Court Reporter




W 00 N O v A~ W N R

NN NN R R R R R R R
A R W N R O ©W ® N O 1 & W N H O

WITNESSES
EUGENE RHINEHART (AW)
Direct examination by Mr. Brough
Cross-examination by Ms. white
Redirect examination by Mr. Brough
Minor (AW)
Direct examination by Mr. Brough
cross-examination by Ms. white
Redirect examination by Mr. Brough
Recross-examination by Ms. white
CORRIE WALKER (AW)
Direct examination by mr. Brough
Cross-examination by Ms. white
Redirect examination by Mr. Brough
JAMES CHEEK (SW)
Direct examination by Ms. white

cross-examination by Mr. Brough

No exhibits entered into evidence.
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MS. WHITE: We're here before you on Eugene Rhinehart
vs. the state. 1It's case No. 2012-CP-42-5340. Mr.
Rhinehart is represented today by Mr. Chris Brough.

He was indicted in March of 2011 on C.S.C. with a

minor second degree. He ultimately pled pursuant to Alford

on October 9th of 2012 with a cap, a recommendation of a
cap, of ten years. He received a sentence of eight years.
He's filed this application alleging ineffective
assistance of counsel and_that he was misled by counsel to
believe he was pleading to a lesser charge and received no
more than three years nonviolent. And I believe I'l1l turn
it over to Mr. Brough because they may have an amendment to

make as well. |

MR. BROUGH: Thank you, Your Honor. May it please the
court.

Your Honor, Mr. Rhinehart would also move to amend his
application to include an allegation of after-discovered
evidence in that the victim in the case, a Minor
, subsequent to Mr. Rhinehart being sentenced
disclosed to a Corrie walker that the allegations were
actually not true. '

So we would move to amend based on the
after-discovered evidence and leave it as the ineffective
assistance of counsel and also as to a genefa1 involuntary

guilty plea based upon the ineffective assistance of
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Eugene Rhinehart
Direct examination by Mr. Brough

counsel.

MS. WHITE: And, Your Honor, the state has no
objection to that amendment because we have been discussing
that and feel 1ike we're ready to proceed.

THE COURT: ATl right. 1It's amended.

Mr. Brough.

MR. BROUGH: Thank you, Your Honor. The applicant
calls Eugene Rhinehart to the stand please.

EUGENE RHINEHART, having been
first duly sworn, testified as follows:
DIRECT EXAMINATION BY MR. BROUGH
Q Mr. Rhinehart, if you could, please, you're here today
because you filed an application for post conviction relief.
You've alleged that your trial counsel was ineffective 1in
representing you, is that correct?
A Yes, sir.
Q okay. And who was your trial counsel, sir?
A Mr. James Cheeks.

Q okay. Now, you pled under North Carolina vs. Alford on

this case, 1is that correct?
A Yes, sir. _
Q okay. And could you tell me and the Court if you

would, sir, what you -- why you pled to this offense while

sti11l maintaining your innocence under North Carolina vs.

Alford?
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Eugene Rhinehart ‘
Direct examination by Mr. Brough

A okay. I was -- been . sitting in jail for two years,
also almost two years, for one year, 617 days. That's how
Tong I been sitting in jail.

And the reason I pleaded guilty was because, you know,
I was sitting there for so long. Nobody never come to see
me, you know. And Mr. Matthew Shealy was my attorney, but
he never did come to see me at all.

And then, you know, Mr. Cheeks came over, you know,
and everything. And I spoke with Mr. Cheeks, you know, and
I told Mr. Cheeks that I been sitting in there for almost
two years, you know, trying to get, you know, trying to get
out.

I also spoke to my federal lawyer. And my federal

Tawyer told me, period, say, you know, hey, I been -- he

been trying to get in touch with Mr. Matthew Shealy. He

say he can't get him, you know. And I ain't never got the
paperwork on that where he's saying that he couldn't never
get nobody to come over there and talk to me.

So he said, well, if I knew -- he said I try to do
something. And I tried to get him to work with me, you
know.

Q ‘Let me back up a Tittle bit if I can.

okay. So Mr. shealy was supposed to be representing

you.

A Yes. That's supposed to have been my attorney.
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Eugene Rhinehart
Direct examination by Mr. Brough

Q okay. But ultimately ended up speaking with Mr. Cheek.
A Yes. I ended up speaking with Mr. cCheeks.
Q okay. Now, you mentioned something -- well, before I

ask you that, did you-have a bond in this case?

A Yes.

Q okay.

A $3,000.

Q okay. That's what you would have had to come up with
to get out.

A Yes.

Q okay. Now, but you ended up staying in there for 617

days.

A Yes. |

Q Now, you mentioned something about a federal Tawyer.
A Yes. |

Q Tell me why you had a federal lawyer.

A Because I was on federal parole for when I was younger.
I was charged with organized crime, selling drugs. That's
why I was on parole with the federal.

Q so as a result of being on parole when you got arrested
for this, did anything happen to you on that?

A Yes. They -- they violated me.

Q Okay.

A And they said the reason they violated me because I got

arrested, you know, and they have to violate you. They set
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Eugene Rhinehart
Direct examination by Mr. Brough

my bond at a million dollars. -

Q bkay. And did they put a federal detainer on you?

A 'Yes, they put a federal hold on me.

Q okay. So, in other words, even if you made your bond
in state court you weren't getting out.

A I wasn't going nowhere. Yeah. I still couldn't get
out.

Q Right. . Because you would have been transferred to
federal custody.

A Yeah, would have been in federal custody. I still had
the hold.

Q okay. Now, what is your relationship with the victim
in this case?

A She was -- I was told by her mother that she's supposed
to been my daughter.

Q okay .

A You know, and I assumed that she was my child.

Q okay. And at the time of the allegations when they're
saying in the indictment, had you had any contact with her?
A Could you repeat the question?

Q At the timeframe in which you were indicted for,
meaning the timeframe that the allegations were alleged to
have taken place --

A oOoh, no. I ain't did it. I ain'f had contact with her.

Q okay. - And that -- that was between December 3rd of
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Eugene Rhinehart
Direct examination by Mr. Brough

2008 and April the 21st of 2010.

A Yes.

Q So you hadn't seen her at all.

A No. I hadn't seen her since the allegation was made.
Q okay. Wwell, not since the allegations were made but
during the timeframe where ybu're alleged to have done this
had you been --

A oh, no. I hadn't seen her.

Q And why hadn't you seen her at that point?

A Because I -- I had been working, and plus I had took
sick.

Q okay. Now, you pled ultimately to this offense though,
correct?

A Yes.

Q okay. I'm going to show you this, which is in the
court's record. 1Is that a copy of your sentencing sheet?
A Yes, I think so, yes.

Q okay. Now, what you've told us here today, you would
agree with me that a 3-year nonviolent sentence is not
what's on this sheet.

A True.

Q okay. where -- where did you get that figure from?

A well, Mr. cheeks talked to me first time over there at

the county jail on a sunday. And I spoke with him, you

know, about that. And he said he was going to go and speak

(@)

-
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Eugene Rhinehart
Direct examination by Mr. Brough

with the prosecutor and see about getting‘me the three years
suspended to a year of probation, you know.

And T told him, I said, and I wanted to just plead and
get this over with and get out of jail, just 1ike that.

And he said he'd get back with me and let me know.

So that's, you know, how I took it, as just that right
there, and because I been telling him I would not plead --
and I told my first lawyer -- to a volun -- to no charges.
And I been telling him that because I'm not guilty.

Q And were you aware the charge put you on the sex
offender registry?

A Excuse me?

Q Were you aware the charge would require you to register
as a sex offender?

A No, I was not‘aware of that either.

Q Had you known the consequences of what you were
actually facing would you have entered this plea?

A No, I would never pleaded.

Q And as you sit here today do you still claim that you

did, in fact, not do this?

A Yes.

Q And that but for the assurances of your trial counsel
you would have gone to trial.

A Sure. I would have went to trial.

Q Okay. 1Is there anything else that you feel I have not
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Eugene Rhinehart
Cross-examination by Ms. white

covered in your application, sir?
A No. This is everything.
Q okay. Please answer any of Ms. white's questions.
A sure.
MS. WHITE: Thank you.
CROSS-EXAMINAfION

BY MS. WHITE

Q Mr. Rhinehart, do you recall the day of your guilty
plea on October 9th of 20127
A Yes, I do.
Q And do you recall the solicitor reading out at the very
beginning her understanding that you were pleading to C.S.C.
with a minor second degree with a cap of ten years as the
recommendation?
A Yes, I remember her saying that. But I also remember
the judge saying that I could -- they could receive -- set
the -- the cap and it'd be a der -- derrogation [sic] for a
delegation [sic] deal, a plea, that he could accept the cap
for ten years, you know, ten years, because she had
over-10-year plea at first.
Q okay. I'm not sure I was following you on that.

Are you saying that the judge said because you had

negotiated with the -- with the state for a cap of ten he

‘could not go over that?

A I mean, I -- I didn't know what he said, could he go

10
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Eugene Rhinehart _
cross-examination by Ms. white

over it or under it. You know, I didn't know which one he
was saying. I just know he said that they had to make --
come to some kind of conclusion about, you know,
nirigration [sic] -- neogration [sic] of not guilty.

Q Okay. Do you recall after y'all discussed whether or
not this was a negotiated plea and that you wefe pleading
Alford the judge said that he -- you understood that this
carried up to 20 years? But because they negotiated a cap
of ten if he says if he decides he can't follow those
negotiations he would allow you to withdraw your plea.

A No. I was not aware of no 20 years, period. I always
thought it was the ten years that I was pleading to.

Q But you were there at the day. So do you recall the
judge telling you that?

A I recall him talking about ten years about the plea. I

recall him talking about, you know, whether you promise
anything about the plea. I recall that.

MS. WHITE: Your Honor, may I approach?
Q I'm going to show you something in your transcript.
And if you'l1l just read along with me, this is the State vs.
Eugene Rhinehart. '
A Uh-huh.
Q And it's october 9th of 2012 before judge Cothran. And
the Court says, "You understand that this carries up to 20

years in jail. But you negotiated a cap with the state that

11
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Eugene Rhinehart
Cross-examination by Ms. White

I can't give you over ten. And after I hear the facts if I
can't follow those negotiations I'11 allow you to withdraw
your plea. Do you understand that?"

And you said, "yes, sir."
A Yeah. I might have said, yes, sir, during the time,
but I didn't remember no 20 years.
Q okay. You also were asked if you understood that this.
was a most serious and violent offense right after that.
And you said, "ves, sir."
A Yes. I said yes. I think I said, "Yes, sir."
Q okay. They said -- the judge also told you that they
also require you to register as a sex offender. "Do you
understand that?"

And you said, "Yes, sir."
A T could have said, "Yes, sir", but I -- I wasn't even
aware, I wasn't even really sure, because I really couldn't
hear them. You know, my mind was just focused at that
moment on something else. But I could have said yes. I
think I said yes.
Q You were answering his questions though appropriately.
so you heard what he was asking, right?
A To some of it, I did. And I said yes to it.
Q okay. So your testimony that you were not aware that
this was a violent offense or that you would be on the sex

offender registry is not accurate because you were informed

12
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Eugene Rhinehart _
Cross-examination by Ms. white

of that at your plea, were you not?

A I wasn't -- I wasn't informed -- I wasn't informed of
that by Mr. Cheeks. That's -- that's who was my attorney at
the time.

Q But the judge -- the judge informed you at the plea, is
that right?

A when -- yeah. He informed me about the register as sex’
offender, and I said yes. That's at the end after I'd
already pleaded.

Q And he also had told you if he couldn't follow the
negotiations he would allow you to withdraw the plea.

A I don't remember that part. That part I don't remember
hearing.

Q But I just read that with you.

A You read it, yes.

Q It's in the transcript.

A You read it, but I don't remember. Like I said, I
don't remember him saying it. I didn't hear it.

Q okay. A1l right. And your pleading guilty, you
actually pled pursuant to Alford where, although you weren't

admitting guilt, you were saying you understood that the

facts as the state would present them, you could most Tikely

be found guilty. Do you recall that?
A Yes. I think I remember that.

Q okay. And the reason you pled guilty was because you

13
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Eugene Rhinehart
cross-examination by Ms. white

had an option of getting less than ten years, where if you
went to trial you faced up to 20, is that not correct?

A Probably at the timeframe, 1ike I told you, I was not
never told nothing about no 20 years until after, yeah, at
the time I made my plea, because I kept saying all way from
day one that I refused to plea to a -- to a violent offense.
I refused to plea, period, because I sat in jail for two
years and wasn't going to take a plea.

He never -- my federal officers in the federal
corrections probation office -- their lawyer -- they told
me why would you plead guilty if you're not guilty. So I
signed up for two years. I'm not pleading.

Q So you swore to tell the truth to the Court that day,
didn't you?

A Sure.

Q so when you told the judge that you understood that you
could get up to 20, you were negotiated for a 10-year cap,
that this was a serious, most Serious, and a violent
offense, and you were on the sex offender registry, you said
you understood that. So was that not the truth?

A I -- I understood what he was saying that -- that this
is, you know, about the resident thing at the end, like I
told you.

The only reason I pleaded was because I been sitting

in jail for two years, and, you know, I was sick. I got

14
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Eugene Rhinehart ‘
Redirect examination by Mr. Brough

congestive heart failure, and I was having all kind of
medical issues Tike I'm having now. That's the only reason
I pleaded guilty. I been setting there so. long.
Q And instead of the possible 20 years you ended up
receiving the -- excuse me -- receivihg a sentence of eight
years, is that right? '
A Yes, ma'am.
Q Okay. Thank you.

MS. WHITE: That's all I have at this time, Your
Honor. |

MR. BROUGH: Just briefly on redirect, Your Honor.

REDIRECT EXAMINATION

BY MR. BROUGH

Q Mr. Rhinehart, on your plea do you remember the
solicitor talking about what you were facing on your federal
revocation, on supervised release, being 51 to 63 months?

A Uh-huh.

Q okay. And my understanding that you were under the

impression from mMr. Cheek that you were going to get a
3-year sentence? |

A Yes.

Q Okay. And so was it your belief that that was
essentially no additional time than what you were facing --
A That was my --

Q -- on your federal revocation?

15
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Minor
Direct examination by Mr. Brough

A That was my belief.
Q okay. And when you answered the question about based
on the evidence the state would present that you would most
probably be found guility, and you said yes --
A Yeah.
Q Had -- had you become aware of a -- an instance where
the victim in the case may have recanted or taken back her
allegations to Corrie walker?
A No. I was not aware of it at first.
Q okay. 1In light of the fact if I were to take that back
as being true, do you think that the state would be able to
prove your guilt beyond a reasonable doubt if, in fact, she
had recanted?
A No.
Q okay. Thank you, sir.

THE COURT: Step down.

MR. BROUGH: The applicant calls Minor to
the stand, please.

Minor , having been

first duly sworn, testified as foT]ows:
DIRECT EXAMINATION BY MR. BROUGH
Q Ms, Minor , do you know Eugene Rhinehart?
A Yes, sir.
Q okay. And how do you know him?
A

He's supposed to be my father.

16
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Minor

Direct examination by Mr. Brough

Q

some

And would it be an accurate statement to assume that at

point you had spoken with officers and other folks from

the children's Advocacy Center about allegations that he had

been

A
Q

inappropriate with you?
Yes, sir.

Okay. And were you aware that Mr. Rhinehart was

sentenced based on those allegations?

A
Q

Can you repeat that?

Were you aware he was sentenced to a prison term in

relation to those allegations?

A
Q .
have

o r O r» O »

Yes, sir.

Okay. After he was sentenced to prison time did you
a conversation with a Corrie walker?

Yes, sir.

And who is Corrie?

He's supposed to be my brother.

So someone you had known for some time.

Yes, sir.

And did you have a regular relationship with him? I

mean, 1in other words, did you know him pretty well?

A
Q

Yes, sir.

okay. - So would you consider him to be a

friend-of-the-family member?

A
Q

Yes, sir.

okay. In that conversation did Corrie ask you if --

17
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Minor
Cross-examination by Ms. White

what had happened between you and Eugene and whether or not
the allegations were true?
A Yes, sir. I -- I told him that it never happened.
Q Do you recall when that was?
A I was 11.
MR. BROUGH: No further questions for this witness.

CROSS-EXAMINATION

BY MS. WHITE

q  Minor , do you recall how you felt at the time of the

conversation that you had with Corrie?

A Yes, ma'am.

Q And how did you feel at that time when you were talking
with him about this?

A I felt like -- I felt like -- I felt like I didn't -- I
felt 1ike I -- 1ike I didn't want to tell nobody because I

was threatened.

Q okay. So you felt threatened at the time.

A Yes, ma'am.

Q And were you scared?

A Yes, ma'am, I was scared.

Q okay. And when you told him that it did not happen,
was that the truth?

A It -- it wasn't the truth. I -- I said that because I
was afraid.

Q okay. Thank you.

18
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Minor

Redirect examination by Mr. Brough

MS. WHITE: That's all I have, Your Honor.
MR. BROUGH: Just briefly, Your Honor.

REDIRECT EXAMINATION

BY MR. BROUGH

Q
A

kill

O r» O r O Pr O

Now, were you ever explicitly threatened?

It was like, yes, like if I told somebody that hé would
my family.

That's what Corrie said to you.

No, no, not Corrie.

okay. I'm asking you about Corrie.

oh, okay.

Okay. Did Corrie ever explicitly threaten you?

No, he never threatened me.

okay. But you just said that you were threatened on a

conversation with Corrie. Was Corrie the person who

threatened you?

A
Q
this
all,

> 0 r O

No, sir.

He wasn't. oOkay. So when you -- when you told Corrie
was not a conversation which Corrie threatened you at
was it?

No, no, sir.

Okay. Y'all were just talking.

We were just talking. _

okay. And he asked you what happened.

And he asked me what happened, and I told him nothing

19
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Minor
Recross-examination by Ms. White

happened.
Q Thank you.

MR. BROUGH: No further questions.

MS. WHITE: Just one brief followup.
RECROSS-EXAMINATION
BY MS. WHITE
Q Ms, Minor , I know we're trying to clarify. You
said that you told Corrie that nothing happened because you
felt scared and threatened in general by other people. Was
that what --
A Yes, ma'am.
Q okay. So you didn't want to tell Corrie because you

didn't want to get involved and didn't want to have to say

it to somebody else?

A Yes, ma'am.
Q okay. Thank you.

MS. WHITE: That's all I have, Your Honor.

THE COURT: oOkay. You can step down.

MR. BROUGH: Your Honor, we'd excuse this witness from
our.subpoena at this time.

THE COURT: Okay.

MS. WHITE: No objection, Your Honor.

(whereupon, the witness was excused.)

MR. BROUGH: We would call Corrie wa]ker to the stand.

20
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Ccorrie walker
Direct examination by Mr. Brough

CORRIE WALKER, having been
first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. BROUGH

Q Mr. walker, do you know Eugene Rhinehart?

A - Yes, sir.

Q And how do you know him?

A That's my father.

Q okay. And do you know Miner ?

A Yes, sir. |

Q And how do you know her?

A Allegations of a sister.

Q Did y'all believe you were brother and sister?
A Yes.. :

Q Now, you've heard -- you‘were in the courtroom when
Ms, Minor testified.

A Talking about just awhile ago?

Q Yes.

A Yes, sir.

Q okay. And do you recall haVing that conversation with
her?

A Yes, sir.

Q okay. At any point in time in that conversation did

| you threaten her, try to intimidate her?

A No, sir.

Q Tell me what happened in that conversation jf you

21
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Corrie walker
Cross-examination by Ms. white

would, sir.

A well, after all of the allegations and stuff went down,
you know, that was my sister, as I was told, that was my
father. And I reached out to her just to see what was going
on. And, you know, I talked to her as a brother and just
asked her what was going on. And that's when I was told
nothing happened. That was just Tike a brother-and-sister
conversation of what was going on.

Q Thank you, sir. Please answer any of Ms. White's
guestions.

CROSS-EXAMINATION

BY MS. WHITE

Q Mr. walker, how -- do you recall when you talked with
Ms . Minor ?

A You know, I don't know exactly the date, but, you know,
after everything had went down, and, you know, after my
father had, you know, basica11y went down for the

allegations, because they picked him up from my house, so,

4you know, this was after everything had went down.

Q Sso this was after he had pled guilty and been

sentenced?

A No. This was basically after the charge was brought

on.
Q okay. So this was sometime most likely in maybe 2011

or so when it first came out?

22
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Corrie walker _
Ccross-examination by Ms. white

when it first happened.

Okay. And we're in 2014 now. How old are you now?
I'm 21.

okay. And how old were you then when you had that

o r O r

conversation with Minor ? Estimate for me.

I mean, I'm trying. Okay. My son was born in 2010.
Seventeen or 18 maygé?

Yeah, 17 or 18.

okay. And do you know how old Ms. Minor is now?

I was told 16.

o r O r O »

Okay. And so she would have been about 12 or 13 when
you talked?

A okay. Yes.

Q Is that right?

A Yes. ,

Q okay. And were you aware that she may have been scared
at the time about talking about this?

A No. I didn't understand the scared part, because, like
I told you, we had a relationship. So, you know, she had
nothing to be scared of me about.

Q Right. But wereAyou aware that she had been scared to
tell other,pepp1e initially?

A No, I wasn't aware.

Q okay. Thank you.

MS. WHITE: That's all I have, Your Honor.

23




W 00 N OO0 v A W N B

NONONN NN R R R R R R R R
Vi A W N =2 O W 0N BT AW NN =2 O

Corrie walker '
Cross-examination by Ms. white

MR. BROUGH: No further questions of this witness.

THE COURT: Step down.

MR. BROUGH: That would be the applicant's showing,
Judge.

MS. WHITE: Your Honor, I do have one brief question.
I'm sorry. Can I recall him for a moment?

THE COURT: Mr. walker, come back around.
BY MS. WHITE
Q I'm sorry, Mr. walker.

vou said this conversation happened around before the
plea of 2011. So did you tell anybody about it at that
time? Did you tell your father?
A No. This conversation was between me and her and no
one else.
Q Sso you didn't tell anybody before your father pled
guilty to this charge.
A No. I don't recall talking to nobody but Minor
Q okay. And you didn't think that this might be helpful
to your father in regards to these allegations?
A No, because all I was really trying to do was find out
what's going on, because, 1like I said, this was my father
and this was my so-called sister. I was just trying to get
to the bottom of it myself, so.
Q okay. So the first time you really told anybody about

that was this week?

24
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Corrie walker .
Redirect examination by Mr. Brough

A Yes.

1Q okay. Thank you.

MS. WHITE: That's all I have, Your Honor.
REDIRECT EXAMINATION
BY MR. BROUGH

Q Briefly. Mr. walker, you said you hadn't talked to
anyone else about this conversation prior to this week,
correct?
A Right.
Q okay. Do you have any knowledge as to whether Minor
had any conversations with anyone other than you ébout this
prior to this week?
A Now, that I don't have no knowledge of.
Q Did you ever speak with Mr. Cheek prior to this plea?
A No, sir.
Q Okay. Did you ever let Mr. Rhinehart know about this
conversation prior to now? |
A No, sir.
Q okay. A1l right. Thank you, sir.

THE COURT: Step down. |

MS. WHITE: That's all, Your Honor.

MR. BROUGH: That would be our showing, Judge.

MS. WHITE: Your Honor, the state Wou]d briefly call

Mr. James Cheek to the stand.
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James Cheek
Direct examination by Ms. White

JAMES CHEEK, having been first
duly sworn, testified as follows:
DIRECT EXAMINATION BY MS. WHITE
Q Thank you, Mr. Cheek.
Do you recall representing Mr. Rhinehart at his plea in

20127

A I do.

Q And do you recall the facts surrounding the situation?
A I do. |

Q Do you recall -- did you ever guarantee him that he

would receive a sentence of three years nonviolent if he
pled to this charge?
A I not only did not guarantee him that. We never had a
discussion on that.
Q In your discussion with him were you able to talk with
him about the range and the fact that this was a potential
20 years?
A T did. And I talked with him about the potential
sentence on the original charge up to 20 years. I discussed
with him what negotiations meant. I asked him if he would
be inclined to entertain negotiations. He said he would.

I then communicated with the solicitor's office in an
attempt to try to work out a negotiated sentence. They
came back with the negotiated cap of ten years.

Q And at the time had you also shared with him anything

26
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James Cheek _
Direct examination by Ms. white

about whether or not this was going to be guaranteed to run
concurrent with his federal probation or.parole revocation?
A i did not guarantee him that. I thought most probably
it would. |

we had had a discussion as to what that would mean as
far as where he would actually serve his sentencing. I
told him by experience that he would -- if he got that
sentence of up to ten years he may wind up doing it all 1in
the state as opposed to federal custody. But that was a
concern he would need to make while he would be doing the
time.

He was very concerned about where he would be doing
the time. He would haVe\preferred the bureau of prisons.
He thought that had more benefits for him and that'd be a
better place to'serve his time.

But I told him I could not guarantee him that, that I
felt most probably he'd be serving his time in the State
Department of Corrections.

Q And at the time of this plea -- you were there when the
Court/exp1ained to him the fact that fhis was a most serious
and violent and he would also be on the sex offender
registry?

A I was there during that conversation. And I was hot
surprised at Mr. Rhinehart's responses that he understood

because he and I had had several conversations prior to that
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James Cheek
Direct examination by Ms. White

including the day of the plea. And he indicated he
understood what all of that meant.

Q so he never expressed to you anything during that plea
of a question that he had never heard of that before.

A No. Mr. Rhinehart was well aware of all of that even
prior to our having a conversation with him, because he had
had his discovery, and he knew what was going on with the
case. And he knew the sentencing ranges and what the
consequences would be for entering a plea.

He was concerned at first about having entered a plea
to something that would require sex offender registration.
It's my recollection we have even brought him to the
courthouse once before prior to this with the possibility
of entering a plea but he declined at that time. He was
concerned With entertaining more negotiations and plea
bargaining. we did that, and we ultimately wound up with
the negotiated sentence of a cap of ten years. But he
understood clearly that it would require sex offender
registration.

Q okay. And at the time did you feel that he was
pleading freely and voluntarily based on all the information
you had shared and what he was aware of the state had?

A Yes. That was my surmise of the situation, he
completely understood and that he did not feel forced,

threatened or coerced into doing this as reflected by his
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James Cheek
Cross-examination by Mr. Brough

own comments on the record to the judge at the time of the
entering of the plea.

Q Thank you, Mr. Cheek. That's all I have, Your Honor.
CROSS-EXAMINATION

BY MR. BROUGH

Q Mr. Cheek, you said you had some conversations with
Mr. Rhinehart and he was concerned about where he would
potentially be doing his time, is that correct?

A Yes.

Q okay. Do you recall Assistant Solicitor Goulding
talking about the range that he was looking at oh his
federal revocation being somewhere between 51 and 63 months
at the time of the plea?

A I recall that. I think I was reminded of that during
the -- during the review of the transcript in this case.

Q And I believe Mr. Rhinehart indicated that he did have
a bond on this case, is that correct? _
A on this case? I thoughf he testified he had a bond on
the federal.

Q I think he -- my recollection is he had bond on both
cases.

A well, I don't know. He's here. I mean, I know that
the record will speak for jitself. I stand on that.

Q well, Tet me ask you this. Are you aware that in terms

of federal court that they generally will not give you
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James Cheek
Ccross-examination by Mr. Brough

credit for time you do in a state facility?

A Now, my understanding is if you're sentenced on your
federal and your time starts running at that point in time,
and you come back into state custody, then that time
continues running, although you may receive a sentence in
the state that exceeds that time so that that time will
expire prior to you finishing your state sentence. And
that's my understanding.

But, at any rate, I always advise clients I cannot
guarantee them, as I did in this case Mr. Rhinehart. I
could not guarantee where he would spend his time. But
that's not really a consideration of mine, where they spend
their time, as long as they.understand they've to serve
that, their sentence.

Q okay. But if he was concerned about where he would
spend his time, did you advise him initially to make bond on
the state case, go through with the federal revocation and
then bring him back for the state-court plea?

A Beg your pardon?

Q In other words, if he was concerned where he might do
his time did you advise him it might be <in his best interest
to make bond on the state case so that he would then be
moved to federal custody and then once in federal custody
deal with that and then come back and deal with the state

charge? That way he would be in the bureau of prisons.
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James Cheek
Cross-examination by Mr. Brough

A well, I would have admit to you that I did not have a
conversation with his federal attorney.

Q  Okay.

A And that was something I referred to him, having a
conversation with his federal attorney about.. But based on
what Mr. Rhinehart told me he had talked with his federal
attorney, and that at that point he didn't see that he had
any violations that if they would undertake they were
waiting for him to take care of this charge.

And Mr. Rhinehart had indicated to me that he didn't
consider it enough time in order to move forward with this
federal situation. He needed to go ahead and resolve the
state. |

Now, if that was incorrect, I apologize for relying
upon fhe representation Mr. Rhinehart made to me. But I
was trying to take care in a way in which he suggested he
wanted it done. And that's what I did.

Q Let me ask you this. You were present in the courtroom
during the testimony of the victim or alleged victim in this
case, Minor , as well as Corrie walker, correct?
A Yes, sir, I was present.'

Q okay. would it be fair to say that their testimony
that they had not -- you had no knowledge of that
conversation taking place was, in fact, true? 1In other

words, that no one had told you that that conversation had
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James Cheek
Cross-examination by Mr. Brough

taken place. In other words, Mr. walker didn't speak to you

prior to the plea, nor did Ms, Minor and indicate
that --
A I have no recollection of that.

Q okay. Had you had that knowledge that there had been a
conversation where she indicated the allegations weren't
that, not true --
A T would have referred the information to Mr. Matthew
Shealy who would have been the trial attorney in that case.
Q okay.
A And Mr. Shealy I'm certain would have interviewed and
sent our investigator out to interview that young lady.
As part of that conversation I'm confident that
Mr. shealy would have come back and told Mr. Rhinehart
after interviewing Ms, Minor that he had the same.—- he
or our investigator had the same interpretation of that.
And the setting in which it was revealed, that he
would have come back and cautioned Mr. Rhinehart about
going to trial, because quite often young victims of the
age of Ms, Minor do respond in such a manner when it
comes to talking with someone else about this, a family
member, and particularly a male family member upon whom she
took some confidence and with whom she thought she had a
relationship, that usually happens that they do recant in

part or in whole when that kind of pressure is put upon
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James Cheek
Ccross-examination by Mr. Brough

them to feel that they're not only going to lose their
father, as somebody has said, but also the Tove and support
of their brother in a situation 1ike this.

I'm sure Mr. -- Mr. Shealy would have had such a
conversation with Mr. Rhinehart and cautioned him that at
trial the children's Advocacy Center responds.

This would have played heavily in this case, and
that's why I had talked to Mr. -- Mr. Rhinehart even about
that knowledge, that that child testifying at trial, he
might want to enter a plea under Alford. That's why we
moved forward under Alford as opposed to admitting guilt in
this case.

Q okay. So even had you known that you would advised him
to plea, if you had known that the victim had recanted to
someone you would not have advised --

A If I had known that that child I saw on this stand
today responded in such a way as she did today I would have
advised Mr. Rhinehart that the tapes from the Children's
Advocacy center would have been most probably put into trial
because of the fact and the circumstances under which the
recantation took place.

MR. BROUGH: I have no further questions.

MS. WHITE: The state Eas nothing Further, Your Honor.

THE COURT: You may step down.

MS. WHITE: The state has no further witnesses, Your
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Honor.
THE COURT: I'll review the record and issue an order.

END OF REQUESTED TRANSCRIPT OF RECORD
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
)
Eugene Rhinehart, #198225, ) 2012-CP-42-5340
)
Applicant, )
_ ' ) . :
Ve ) ORDER OF DISMISSAL
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an Application for Post-Conviction Relief
filed December 13, 2012. The Respondent made its Return on or about February ?é 2&4 %
evidentiary hearing into the matter was convened on April 11, 2014, at the Spana%urg‘éo e
Courthouse. The Applicant was present at the hearing and was represented by Cl&rﬁstoﬁﬁer %?:39

a2
Brough, Esquire. Suzanne H. White, Esqmre of the South Carolina Attorney Gene@’s Qgicq’g%

A3
\2

represented the Respondent.

At the hearing, the Applicant testified on his own behalf. Cory Walker, Applicant’s son,
testified on Applicant’s behalf. The victim in this matter, Minor , also testified. James A.
Check, Esquire, testified 61{ behalf of the State. This Court also had before it a copy of the
records of the Spartanburg County Clerk of Court regarding the subject convictions, Applicant's
records from the South Carolina Department of Corrections, the Retum,‘and the plea transcrifnt.

PROCEDURAL HISTORY

The Applicant is presently conﬁhed in the South Carolina Department of Corrections

pursuant to orders of commitment of the Spartanburg County Clerk of Coulft. He was indicted at -

the March 2011 term of the Spartanburg Cbunty Grand Jury for criminal sexual conduct with a

—
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minor — 2™ degree (201 1-GS-42-2027). James A. Cheek, Esquire, represented Applicant. On
October 9, 2012, Applicant pled guilty pursuant to NC v. Alford. Following a recommendation
by the State, the Honorable R. Ferrell Cothran sentenced Applicant to a sentence of eight years.
The Applicant did not appeal his conviction and sentence.

| ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the
following reasons:
1. Ineffective assistance of counsel, in that;
a. Applicant was misled by Counsel to believe he

was pleading to a lesser charge and would
receive no more than three years non-violent.

The Applicant orally amended the application at the hearing, with no objection from the

w

Respondent to include an allegation of newly discovered evidence based upon A@hca}?’s -ﬁg
e —im

& P

recent dlscovery of an alleged statement by the victim to the Applicant’s son, which. ﬁphlégnt %2
2 ® 55
believed to be exculpatory. T = O
FINDINGS OF FACT AND CONCLUSIONS OF LAW fr'n' : E2

< - 3

This Court has had the opportunity to review the record in its'entirety andAlhias heard the
testimony and arguments presented ‘at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon their
crgdibility. This C;)urt has weighed the testimony acéordingly. Set forth bel'ow are the relevant
findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assistance of Counsel
The Applicant alleges he> received ineffective assistance of counsel. In a PCR action,

‘[tJhe burden of proof is on the applicant to prove his allegations by a preponderance of the

/ﬁ’ Page 2 of 7
Z
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evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1€,
SCRCP). Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant
must prove that “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied upon as having produced a just result.” Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler v. State,
286 8.C. 441, 334 S.E.2d 813 (1985).
The proper measure of performance is whether the attorney proxvidled representation
" within the range of competérice required in criminal cases. Courts presume that counse!
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment-. Butler, Id. The Applicant must overcome this presumption to receive
relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).
First, the Applicant must prove that counsel’s performance was deﬁcxen %Jn :
prong, atiorney performance is measured by its “reasonableness under professxo;;l r:ém
Cherry, 300 S.C. at 117, 385 S.E.2d at 625, citing Strickland. Second, counseﬁ de‘ﬁr’cle%c
r-“-* B <3
performance must have prejudlced the Applicant such that “there is a reasonable prots'iblht‘ﬁthat-—q

but for counsel’s unprofessmnal errors, the result of the proceeding would have been different.”

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A reasonable probability is a probability

sufficient to undermine confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186,
480 S.E.2d 733, 735 (1997) (citing Strickl_and).

The Applicant testified that Matthew Shealy was his original appointed attorney, but
Applicant never Iﬁet with Mr. Shealy. However, Applicant testified that he met with and Was -
represented at the plea by Counsel. Applicant testified that he remained in jail for almost two '

years before his plea because although his bond on this charge was minimal, because he violated

,%’/Page 3of7
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his federal parole, his bond for the violation was $1 million. Applicant testified that he has been
told by the victim’s mother that the victim is Applicant’s daughter. ‘Applicant testified that
during the time the alleged abuse occurred, Applicant had not seen the victim at all.

Applicant alleged that Counsel guaranteed him that he would receive no more than three
years on a non-violent sentence if he agreed to plead guilty. Applicant testified that he was never
aware that he faced a potential sentence of twenty years. Applicant also testified that he was

unaware that the charge required sex offender registry. Applicant acknowledged that he may

sex offender registry, but Applicant testified that he did not really know what was going on at the

time of the plea. |

Counsel testified that he spoke wnth Applicant about the twenty year makximum seniencg,
:{ =
as well as possible negotiations for a specific sentence. Counsel testified that he \gs auare
-u =
the Applicant’s federal parole violation and the Applicant indicated that he was verggcor@m

?dd

9&:&
33
@3

as to whether or-not he would serve his time in the South Carolina Department of Carrectm %
:6:

AR

the Federal Bureau of Prisons. Counsel testified that never guaranteed the Apphd@t ti thw

sentence would run concurrent with the parole violation. Counsel also testified that he discussed

with the Applicant the requirement to register as-a sex offender and the fact that the charge
would be violent.

This Court does not find Applicant’s testimony to be credible. However, this Court finds
Cc;unsel’s testimony to be credible. This Court finds that Counsel discussed the elements and
nature of the charge with the Applicaﬁt, as well as‘potential sentences Applicant could receive.

Counsel also reviewed with the Applicant the collateral consequence of sex offender registry and

the effect the plea may have on Applicant’s federal parole. As the record and testimony

%‘T‘ége 40f 7

w
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indicates, the Applicant was allowed to plead guilty pursuant to NC v. Alford', to a negotiated

sentence cap. The record is clear that the Applicant pled guilty freely and voluntarily with full
knowledge of the consequences he faced. Applicant stated on the record that he was satisfied
with Counsel’s representation. This Court finds that the Applicant has failed to meet his burden
of proof as to this claim. Therefore, this claim is denied and dismissed.
Newly Discovered E\_'.idence
The Applicant also alleged that he should be granted a new trial because of newly

discovered evidence. A defendarnt requesting a new trial based on after discovered evidence

must show that the evidence:

(1) Is such as would probably change the result if a new trial was had; (2) Has
been discovered since the trial;- (3) Could not by the exercise of due diligence
have been discovered before the trial; (4) Is material to the issue of guilt or
innocence; and (5) Is not merely cumulative or impeaching. Hayden v. State, 278

S.C.610,611- 12 299 S.E.2d 854, 855 (1983). g =2 %
Cory Walker testified that the Applicant is his father. Walker testified tha@‘xe ﬁnr?—;%_r
m oy @o—
Minor , was possibly his sister and he believed that she was his sister. Walker testged st h‘;:.ga‘r:,
Z B ®C
. = 4 (=)
reached out to Minor  once the allegations came out and asked her what happenedc \Malk é%

testified thaMinor  told him that nothing ever happened. Walker acknowledged thatft thmm <

of the conversation withMinor  he was 16 years old and Minor  was probably 120113 years
old. Walker testified that the conversation occurred before Applicant’s guilty plea. Walker
testified that he never told Applicant or Counsel about the conversation at the time it occurred
and the first time he mentioned this conversation withMinor  was the week of this scheduled
PCR hearing.

Minor | the victim in this matter testified that she knew the Applicant and was aware that

' 400 U.S. 25 (1970).
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there was a possibility that Applicant was her father, Minor _ testified that when she first
reported the abuse, she spoke with officers and the Children’s Advocacy Center about the
allegations. Minor testified that she knew Cory Walker and considered him a family member.
Minor ~ acknowledged that Cory approached her after the allegations were known and asked her
if the abuse occurred and sh§ told him it did not. However, Minor " testified that because she did
not want to talk with anyone about what happened, she told Cory that the abuse never occurred.

At the time of the conversation with Cory,Minor testified that she was 11 years old.

charge, even if he had been informed of the victim’s statement to Mr. Walker, based upon
Counsel’s investigation and review of discovery materials.

This Court finds both Mr. Walker andMinor s testimonies to be credible; however, this

x B 2

Court is convinced that Minor ~ was truthful when she testified that she d1d not weht to‘ﬂlscgr
‘ @ C_" J>;a

the detalls of the abuse with Mr. Walker, so she instead told him the abuse had not"6bcumd gbr'
:s‘ﬂm

light of the allegatlons the alleged relationships between the victim, Applicant, and&lr Kalk

C::O

and v1ct1m s age at the time of the conversation, this Court finds it more likely thmzmot t-hﬁt tﬁ

victim’s denial was an attempt to protect herself.  This. Court does not find that this conversation
p

betweenMinor  and Mr. Walker qualifies as newly discovered evidence. This Court finds that-

the Applicant failed to offer any testimony or evidence to indicate that he would have proceeded

to trial an'd_ failed to produce any evidence that the outcome would have been diff_er'gnt, had he

been aware of the conversation betweetMinor  and Mr. Walker. Furthermore, this Court finds

that the information was discoverable at the time of the plea based upon Mr. Walker’s admission

that the conversation took place prior to Applicant’s guilty plea. Therefore, this Court finds that

the Applicant has failed to meet his burden of proof as to this claim and it is denied and

% “Page 6 of 7
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dismissed.

CONCLUSION
Based on all the‘ foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post.con\/-iption relief must be denied and dismissed

with prejudice.

This Court cautions Applicant that he must file and serve a notice of appeal within thirty

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453
(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate

review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s E\ghalg Y&@u’

x F &
attention is directed to South Carolina Appellate Court Rule 243 for appropriate pg-:gceoges B3
T o Bo
appeal. ® @ FI
E .= Re
IT IS THEREFORE ORDERED: :3,5 - Sé%
oo =
1. That the Application for Post-Conviction Relief must be denied < :&3 = .
and dismissed with prejudice; and
2. The Applicant must be remanded to the custody of the Respondent.
AND IT IS SO ORDERED this 98 dayof MM - 2014,

(!
KMW

J. Derham C
PreSJ\dmg J ud
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. STATE OF SOUTH CAROLINA ) INDICTMENT
COUNTY OF SPARTANBURG )

At a Court of Genaral $esslons, convenad on R UL 17

Grand Jurors of Spartanburg County present upon thelr oath;

CRIMINAL SEXUAL CONDUCT WITH A MINOR,
SECOND DEGREE

That Eugene Rhinchart did in Spartanburg County betwaen the dates December 3,
2008, and April 21, 2010, commit the crima of Criminal Sexual Conduct with a Minar in
the Second Dogreo that the defendant did commit a sexual batiery upon the minor
vi‘ctim,MinOr , who was fourteen (14) years of age or Iess‘but at least sleven
(11) years of age at thg timoa of sald incldent, in viclation of §16-3-855(B), THE CODE
OF LAWS OF SOUTH CAROLINA, (1978), as amanded. ,

Against the peace and diénity,_o'r lhe State, and cenlrary to the statute in such

(L Mofot oy

ASSISTANT SCLICITQR)

case made and provided.
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: ' ey ,
STATE OF SOUTH CAROLINA. . i s@ﬁx IN THE COURT OF GENERAL SESSIONS L

I
-COUNTY DF SPARTANBURG
STATE VS,
Euﬁp_ne Rhinehort

=3

INDICTMENT. /CASE#; 2011.G842-2027

AIWH: MI124854
Date of Ofense: 471772010
$C.Code § |6-03:0655(B.)

)

)

)

=)

) c . .

— ) . e
g i e —

) _ '

)

SENTONGESHEET Af1y |

AK&‘ ' P e
Race: BLACK Sex: M
poB:

Age:‘

‘CDL Yes[] No[} CMV Yés{J) No[T) HazmarYes[[] No[7] - .
In disposition of the said indictment comos now the Defendant who was [l CONVICTED OF or KIPLEADS
TO: Sox IVCriminal sexual conduct with ininor, or Atterapt - y_ictim 1 to 14 yrs of aga inclugive » Second deg, (0-20 yrs)

in violationof  § 16-03-0655(13 af 1ha §.C, Code of Laws, bearing COR Coda # 0396
[J NON-VIOLENT  [R] VIOLENT [JSERIOUS  XIMOST SERIOUS  [Mandatory GPS(CSC (6772545

w/minor 1t or Lewd Act)
(defendont's initinls
* | cbp of

The charge is;  [X] Asindicted, [TJLesser Included Offense, | Defendnnt Walves Presentment 1o Grangyury.

Ths plen iy, Withou! Negotiasions or Recommcmlanon Neg mmtc Sntence # » ..' by the State. 0
R ey T
GOULRING, AMY( |7 ™7~ §CBard — clendmni =t ,n%ﬂ

WHREREFORE, the Defendent is cominited to the WS! ate Departmant of Correctifng, C] County Detention Center,
for o determinate temof . ¢ days/momthgffeucshr [ undertha Youthful Offender Agt nat to excecd yours

and/or ta pay & fine of § g providdd that upnn the gervice of * dnys/months/yvears and/or pnyment
of § s PHuB COS13 and assessments as applicable®; the balonce is suspended with probatien (or

A e

months/yoars and subject to South Carolina Depariment of Probation, Parole and Pardon Sarvices standnrd conditions of
probation, which ara incorporaied by refcrence.
71 CONCURRENT or ] CONSECUTIVRE to sentence on;
The Defendant is 10 be given credit for tima sarvad puranant ta §.¢, Cade § 24-13-4010 be caleulated and applisd
y the State Department of Cormrections. é (
[ The Defeadant is to be placcd on the Cefitrn] 1:"11; of Child Abuse and Naglect pursunm 10'8.C. Code §|7-‘25-135

Domestic Violaute ) to shlp,trunapurl,pusscss,ar receive a fircarm or ammunition.

SPECIAL CONDITIONS: e S
C]Rg;smwm. Q Deferssd (] Dt Waives Hearlng ) Orilered  PYUP : ; :
;‘otglz %’ e | - pliis 20% fea: S . (hys/hours Public. Sewlce Fmplaymam

BYMEnt Ol'll!Sut‘ - e i ObmmGQ o N I BRI IR S B
[0 'Seeby SCOPPRS - L 0 : s tapeo o mereom Attend Vic Rcha[ti'or}.l(lab‘Corp —

Semin et S May serve W/E beglning e g
Rccipicm : . Substance Abuse Counsaiing C]r B
*Fine: $ Random Drug/Aléohol iekting 3
§ 14~ t-206gAss:ssrruan 107.3%) - 5 o Fino may be pd, in equal, consectitive weekly/manthly
§ 14+1-211{A)( 1} (Canv, Surcharge) 5100 5100 pmis. of § beglonlng e
§ 144} 2ll(A)(2)(DUISurchnrge) g0 g ' i g aid to Publ Dofend F d
§ 96¢5.2995 (DU} Assessment} 512 '8 ’ e p 1¢ Wolenasr Fun
§ 5601286 (DU Breath Test) 525 % ' BIEE i s
Provise 47,9 (Public Def/Prob) 5se0 % sty
§ 14-4-213 {Low Enforce. Funding) 525 Y A )

g§ 14+1-213({Drug Eaurt Surcharys) 150§ :

§ 40.21-114{BUS {brenth Test Fec) $50 %

§ 56.5-20d2()) (Vehicls Azsessment) $40/ea " § o {7} Appainted PD or appointed other eaundel,
Proviso 20 § (SCCIA Surcharge) 3503 S0 8 47.12 tequires $500 ba pf)d 1o Clerk

Ya o Coanty  (if paid in ingtallments) A during probation,

" S ,ﬁk@z/ Z @ / ;
-\—JQQ: NS Presiding Jud y ;
Clerk of Caur/ Dep S ,\9 ) residing Judga ‘_ ‘

vc poa SRS Jwdge Gode: Wt
Conrt Rrponrr TNy o Sentence Dare: @J FAL




