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RETURN TO MOTION TO SUPPLEMENT RECORD ON APPEAL AND/OR TO
TAKE JUDICIAL NOTICE OF ADJUDICATIVE FACTS

Background

The Petitioner in this matter, is an individual, receiving services under the South Carolina
Intellectual Disabilities/Related Disabilities (ID/RD) waiver, as further explained in the
Petition, Return, and Reply. Under Rules 212(b) and 240(c)(3) of the SCACR and Rule
201 of the South Carolina Rules of Evidence, the Petitioner seeks to supplement the
record with: 1) two (2) South Carolina federal district court Orders; 2) two (2) pleadings
in a South Carolina Administrative Law Court case; and 3) two (2) press releases issued

by the South Carolina Comptroller General.

Arguments

For the reasons set forth below, we oppose the Motion and, under Rule 212(b) SCACR,
in the event that any part of the Motion is granted, designate, below, designate

corresponding supplemental materials which should be added.

1) The two (2) unpublished Orders in the federal cases involved the same parties and
many of the same issues that were raised in this case. The Orders dismiss the case
on abstention grounds because the salient issues had already been decided by the
state courts. It appears that these Orders were proffered to demonstrate the

“public importance of this case.” (Motion, p. 2)



2)

Although the Court is not constrained by the enumerated factors in Rule 242(b),
those factors deal more with novel issues, and errors and conflict of law than with
public importance. The fact that a federal judge has deferred to the state courts’
decision on issues does not make those issues only for resolution by the State

Supreme Court.

Insofar as the cases are proffered to show defects in the administration of the
South Carolina Medicaid Program, resulting in hardship to waiver Participants,

those issues were before the Court of Appeals.

In the event that the Motion is granted with respect to the federal Orders, we
respectfully request to be able to supplement the record with the Petitioner’s
current Service Plan and an affidavit from a knowledgeable Department of
Disabilities and Special Needs (DDSN) staff showing how the Petitioner’s
services have been provided according to his needs during the pendency of the

appeal.

The two (2) pleadings in the ALC case involve some of the same issues. It
appears that the pleadings were proffered to show that waiver Participants cannot
get immediate relief when they want services that the DDSN staff does not
believe is justified or is in excess of the limits set forth in the waiver document.

Immediate relief is thought denied because of a slow appeals process. Again,



such a compliant does not present a novel question, error or conflict of law.

In the event the Motion is granted with respect to the ALC pleadings, the
Respondent respectfully requests that the Hearing Officer’s Decision, the Notice
of Appeals, the Petition for Remedial Writ, and any eventual Order on the Petition

for Remedial Writ also be supplemented to the Record.

The two (2) Comptroller General press releases deal with State revenue and
appropriations for the 2009/10 and the 2013/14 state fiscal years. The documents
appear to be proffered in order to show some fiscal ineptitude or misfeasance
within the departments in representing “budget reductions” as the basis of the
limits imposed in the 2010 waiver renewal. Again, this does not seem to present a
novel question, error or conflict of law. Also, we would point out the 2010 press
report manifestly says that during that state fiscal year there was “$438.7 million

in across-the-board cuts to agency budgets.”

In the event that this portion of the motion is granted, the Respondent respectfully
requests that the 2008/09 and 2009/10 appropriations and the 2009-2010
Department of Disabilities and Special Needs Accountability Report be made a

part of the Record.

For the reasons specified above, the Motion should be denied, generally, and if in

any part granted, the supplementary material proposed by the Respondent should



also be included.

Respectfully submitted,
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Richard G. Hepfer
Department of Health and
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P. O. Box 8206

Columbia, SC 29202-8206
(803) 898-2791

Attorney for the Respondent

Columbia, SC
January 16, 2015
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Dear Mr. Shearouse:

Enclosed for filing are the original and six (6) copies of the Respondent’s Return to Motion
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Certificate of Service on the Parties. I have also enclosed a copy to be date-stamped and

- returned to the Department.
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