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{The within matter came before the Court_on.Januaryf
16, 2013) _ | ‘_

SOLICITOR: Your Honor, standipg before you is Laymdn_
Davis who is represented by Ms. Jill Ullman.v |

Mr. Davis, Your Honor, is pleading guilty.tovIndictment
2012 Gé 38 0001, felony DUI; 2012 GS 38 0002, driviné uh-
der suspension. o

(Defendant sw0rh by the Clerk .for. purposes of this
hearing)

THE COURT: Okay, driVing under suspension, is that a
thirty days and fine, and.felony DUI, is that.one yea:.to
twenty-~-five years? o N

SOLICITOR: Yes, sir.

THE COURT: All right, Mr. Davis. The sentence sheet
indicates that you are seventy~ohe years old.AvIs that.COrrecﬁé

DEFENDANT: Yes, sir. | '

THE COURT: Ahd, Mr. Davis, afé ybu‘retired?'

DEFENDANT: VYes, sir. ‘

THE COURT: What kind of work did you do?

DEFENDANT: I drove trucks and I was a parking étten»_
dant in New York for twenty-something years. |

THE COURT: Okay. You did that in New York?

DEFENDANT: Parking attendant.

THE COURT: Did you grow up in South-Carolina and"

move back?
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DEFENDANT: Oh,.yeah..

THE COURT: All right, Mr. Dayis; Are you taking
any kind of medication? '

DEFENDANT: .Not right now.

THE COURT: Okay. Have you ever beéen treated'for any
mental'health issues? -

DEFENDANT: Yes, I have in the past but I don't take
no medication for it.' o |

THE COURT: All right, sir. Are you under the influ-
ence of any drugs or alcohol here today? o

DEFENDANT: No.

THE COURT: Okay, are you tﬁinking clearly toaay?

DEFENDANT: Oh, yes. | |

THE COURT: You know what you're doihg?

DEFENDANT: Yes, sir..

THE COURT: Mr. Davis, you are here to plead - I'm
told you're here to plead guilty to felony DUI where death
resulted and pleading guilty to a driving'unde: suspépsion.’
Is that cbrrect? A driving under suspension,'first'ofw~ :"
fense? | | -

DEFENDANT: Yes, sir.

THE COURT: The sentencing sheet indicates it ig with—;
out negotiation or recommendation. - |

Has anybody promised you anything or'threatenedeOu
or forced you in any way to get you to plead gu;ltynheie?

3
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DEFENDANT: No, sir.
THE COURT: You afefdoingAthis freely and voluntar-
ily then? |
| DEFENDANT: Yes, sir.
THE COURT: Okay. Mr. Davis, you have met Qith_yduf
attornéy and gone over both of théée cases with hef?v'.'
DEFENDANT: Yes, sir.
THE COURT: Okay, and she has advised you of the léw,
the possible sentencés, and your- constitutional fighﬁs?  -‘
DEFENDANT: Yes, sir. o
THE COURT: Have you unéerstoéd everything she's-told.you?
DEFENDANT: Yes, sir. : o
THE COURT: Are you satisfied with her services as
your attorney?
DEFENDANT: Yes, sir.
THE COURT: Do-you need any more time to talk with
her?
DEFENDANT: I think wé“ve.had enough tiﬁe.
THE COURT: Okay. Dolyou'want a jury trial on eiﬁher.
one of these charges?
DEFENDANT: No, sir.
THE COURT: Mr. Davis, the first indictment is the -
driving under suspension,.2012 GS 38 2, and the'allegé~_
tions aré that you'did in Orangeburg Coun£y on or. about
November 5, 2011, drive a motor vehicle on the highways of..);:

4
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this State when your license to drive was canéelléd, sus-
pended or revoked, in violation of the law.

Do you undersﬁand.these allegations?

DEFENDANT: Yes, sir.

. THE COURT: Do you agree with these allegations?

DEFENDANT:A Yes, sir.

THE COURT: How do you pleéd to thé charge of driv;' 
ing under suspension, first offense? V |

DEFENDANT: Guilty.

THE COURT: The next indictment tﬁat.I have is_Iﬁdict-tx
ment Number 2012 GS 38 1, and that Indiétment and the
earlier Indictment were both true billed by the Grand Jury
on July 18, 2012. o

This Indictment alleges that you did in»Orahgeburg
County on or about November 10, 2011, while driviﬁg a ve-
hicle under the influence-of alcohol or drugs or a cqﬁbi;
nation thereof, did perform an act forbidden by. law or did'
neglect a duty imposed by law to -- you made an improper |
turn, driving left of center, driyingAwith‘no headlights,'
which act of negligehce proximately caused the'death'of_
Joseph Michael Eijeski.

Do you understand the allegations contained'in this.
Indictment? | E

DEFENDANT: I understand what you said but that-is not
true of what happened, no. | | i

5
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I was ~- she been . .

REPORTER: I'm sorry. I didn't understand what he
said.

MS. ULLMAN: He disagrees with the last_sentence but
there are things_we‘can’t_disagree with. |

THE COURT: You don't disagreé‘with ﬁhe fact thét you>-
Were.drinking?

. DEFENDANT: No, I had a couple of beers like I told
them. |

THE.COURT: That;s fine.

DEFENDANT: But I didn't even seé him when I puLled
out and as to driving on thé Wrohg side of theirdad I wésnft;

THE COURT: Okay. That’'s fine. | _

DEFENDANT: I didn’t even see him when I pull out and
that's been about five hundred feet maybe before_the-écci--
dent. It happened so quick I didn’ﬁ see.

THE COURT: But you had been drinking?

DEFENDANT: I had a cquple of beers.

THE COURT: Okay, and you didn’t see him?

DEFENDANT: Not at all.

THE COURT: And in this accident this gentleman'aied,
;s that correct?" | |

DEFENDANT: Yes, sir. .

THE COURT: And you are pleading guilty to felony
driving under the influence where deéth reéulted. Is that

6
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correct?
DEFENDANT : Yes, sir.
THE COURT: How do you plead to that charge, guilty or
not guilty?
DEFENDANT: I have to plead guilty. It happened! o
THE COURT: Tﬁank you, sir. All right. o
SOLICITOR: Your Honor, the victim in the case was
Michael Joseph Lijewski. Mr. Lijewski, Your:Hoﬁof, was
fifty-two years of age.. He lived in Berkeley County, just
of £ Highway 6.

On the incident date which was November 10, 2011, about

seven o‘clock in the evening, Mr. Lijewski was acthally

returning home from church. It was a Saturday night.and-hev
had gone to church. He was by himself.r He had ridden his
motorcycle. I think church would haye'gotten-out about siﬁv
fhirty or so. |

Se he would have been on bis way home,’ traveling.dqu_
Highway 6, back toward his home in Berkeleyncbunty, neaf'
Cross, South Carolina.

He was on his mbtorcycle behind another vehicle. VThe~
vehicle in front of him was a pickup truck, Your Honor,
occupied by the Gathers Family. They had three of thei:‘
four children in the pickup truck with them. '

As Mr. Gathers and Mr. Lijewski approached Counﬁy Line 

Road there is kind of a T-intersection. The Defendant was

7
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in his vehicle by himself, and he turhed left off of
County Line Road. Two witnesses, Mr. and Mrs. Gathefe/
said that he turned left off of County Line Road onto
Highway 6, onto oncoming traffic.

He collided head-on with Mr. and Mrs. Gathers. ' I have‘
met with Mr. and Mrs. Gathers in their home iﬁ Cross endf
gotten their statemenfs which are consistent with what wés;
told to the Seuth Caroiina Highway Patrol. |

They state, Your Honor, that Mr. Davis turned left .

‘into their lane with no lights on at about .seven o’'clock

at night. I think under the statute it's questionable whe-
ther or not he was required 5y.law to havevhis lights'en}

Mr. and Mrs. Gathers would testify that the othef ve-
hicles on the street or higyhway had their lights on. -

They stated that when they saw Mr. Davis tufhvoffvef
County Line Road they didn 't know what to do %o theyVCaMe
to a complete stop. Then I. believe Mr.»Lijewski'who Was:
behind Mr. Gathers did not know why fthey were stoppihg.' He
thought they were going to turn rlght off County Llne Road |
so Mr. Lijewski went around the Gathers vehicle.

As he did so, Your Honor, according to the Gathers,i

the Defendant got back in the proper lane of travel -- they

said he was not ln the proper lane of travel before it happened

He got into a lane of travel and hit head -on into Mr.'

Lijewski.

8
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They hit head on, and Mr. Lijewski died af the:écene;
Mr. Davis stopped his car and the Gathers stopped their've—
hicle. Emergency personﬁel were calléd and the police |
responded to the scene. Tt took them a while to Qeﬁ to'
the scene.- } |

When they got to the scene, théy contacted Mr. Davis.
According to Trboper Green, Mr. Davis appearéd to be iﬁﬁox;
icated. There was an odor of alcochol on his breéth( 'Mru1 
Davis admitted to Trooper Green‘that he had héd some al%

cohol that night.

A field sobriety test was given to Mr. Davis which,

according to Trooper Green, he did not pass. Mr. Davis was -

taken to the Harleyville Police Department and offered a -
datamaster. Initially according to the machine) Mr.
Davis did not give a sufficient bfeath sample to regiéterl
so they started another data master procedure. At that
point, the machine did not pass the internal standard; ;
At that point, Your Honor, thevDéfendant was takeﬁ td
the Regional Medical Center where a blood sample was drawn.
. about midnight :
The blood sample was taken/from Mr. Davis and sent to SLED
for analysis, and when it was analyzed it showed_blpod -
alcohol.level of point two'fogr'three.~
THE COURT: Point two what?

SOLICITOR: Point two four three.

THE COURT: All right.
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' SOLICITOR: His prior record -- he has no prior record
for the past sixteen years, but he did have a DUI in 1991 |
and in 1994 and 1997.

Mrs. Lijewskil is present and would like to address 
Your Honor. |

THE COURT: ALl righﬁ. What wquid you like to tell
me? | |

MRS. LIJEWSKI: My husband was not what you thihklbf:
when you think of motorcycle riding.'-You think of bad éuYs;
Hells Angels. My hhsband was a God—feafing:man,:an& we  "
were married for thirty years. | | |

I know that Mr. Davis did not get up that morning aﬁd'

decide to do this and I know he's very sorry that it hap-

‘pened. I loved the man with all my heart, and I'd just

like you to take into consideration' that he was a good .man
and he now has a grandchila he won‘t see grow up. .

THE COURT:- I'm very sorry for your loss, maam:

Mr. Davis, you heard what the Solicitor has told'hei
about the circumstances of the accident? | | |

DEFENDANT: Yes. As far as this being in the wrong
lane, v

THE COURT: You'll have a. chance to explain.

Mr.. Davis, do you understand that. if I accept your J
guilty plea, it will go against you on your reéérd?u'DQ:
you understand that? | '

10
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DEFENDANT: Yes, sir.

THE COURT: And do you understand that you are facing,time,: :
in jail?
V DEFENDANT: She has told me, yes, sir.

THE COURT: All right, and do you wanf me to accept-your ;i ;;.
guilty plea? | o

DEFENDANT: Yes.

THE COURT: All right, Mr. Davis. I find yQur,decisién
to plead guilty is freely, voluntarily and intelligéntly '
made, and that you have héd theradvicé.and camsel of’a compe-~
tent attorney. I find that you are satisfied with.the_sérvi¢esrff
of your attorney. - | -

I find there is a factual basis for you fo plead guilty té-
this charge, and I will accept the-guilty plea. -

All right, Ms. Ullman.

MS. ULLMAN: Thank you, Your Honor. As you havé élfeaay
discussed, he is seventy-one years old and retired. He w&é

bern and raised in South Carolina.

He met his future wife here in South Carolina, went tO»Néw-f{}_

‘York to start a lifé there -~ North Carolina and‘New Yorkv-—émaWas?5

brought up there and they lived there most of'tbéir adult lives
and raised their family. |

He and his wife have.four ch;ldren together and theyiha&é:' “
lost three children. All of his children are.gooa aduits_aﬁdA: ”
contributing to society. One lives in Goose Creek; Thrée up nnghfﬂ

11
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His mother is actually still living, Your Honor, and
she is ninety-three years old. She lives in Eﬁfawville, gnd v;-
pretty much right next docor fo him. 7

His father passed away‘back in the seventies, éhd hé'has f
been helping her since then. She would be here~todéy but |
shé is-in a wheelchair, Your Honof, and does not_walk;ﬁ She
has a medical appointment fodéy that somébody,élse ih,the-
family is taking her to bécause he'had.to be here, |

He does ha?e family support, his wife. They sfill'haveba ; f"
mortgage on their home so his wife is currently workihg; .She.Iéf."
in her,sixties., |

But he i1s retired and receiving social security retire-

ment. He was part of a union in North Carolina and he worked

there as a parking attendant for twenty-some years he. told me;*;.

His wife is at work today. She has just startéd;a.néw de
unfortunately and coﬁld not miss a day at workp | |

Your Honor, he does have a friend Qith'him Ehough, sittiﬁg""
back in the blue shirt with the glasses. "“He just wanteditovbébj7 
here today to show his support‘and make sufe the Courf uﬁderstéhdé°_h
that Mr. Davis is a man who has,community.support and'haS‘peopiefvtf;
in the ‘community who love him and need him. vv N

I asked him ~- obviouély'he has not been in any trouble
since 1977, and the only trouble he has had was . drinking aﬁd
driving incidents. Three of them in the nineties. He is7certéiﬁi9;?£
not someone who took ahy intentional_actiohs. | ) N

12 !
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It is a very hard thing, Your Honor, becausé nobody in-
tended any of these results. I appreciaté Mrs. Lijewski real-
izing that Mr. Davis.did not get up and gd out intendingvto.v
harm anybody. | | |

He was at a friend's house. He had some alcohol at his

frlend s house, and he was literally about two miles from hlS f;if

“house when he made a very bad decision on trying-to get him-

self home that day -

He is taking responsibility, Your Honor. 'I would tell
you that he knows there is mandatory prison tlme, and in hls-"
situation we discussed what risk there was in him going to
trial, but he did not want that.

He didn't want to put anybody»thrbugh that so he is tak-
ing responsibility, truly taking responsibility. He:staYedA. 1
on the scene, Your Honor. The officer -- you know tﬁg diétadcef'
to get from Neeces to almost Santee.‘ He had plenty bf timé'
if he wanted to to try to get away and avoid any prose¢ution,
but he didn't. He étayed and obviously he willingly ga&e~h¥s" 
breath sample. V |

He willingly gave his blood, -so this is not something he. .

ever tried to fight to say he didn‘t do. The one thing he does,i RSP

say he disagrees on 1is turningAinto-the wrdng'lane.

I will tell you I have been to the scene, and e&efything 
happened so fast. It is real close there, this inte:sect;oﬁ}
close to where this intersection was.

13




1 He has taken responsibility because he knows he'cbntri—

2 buted to this.

3 I will tell you that I even saw the videb,»an.oﬁficer‘

4 talking with another officer, talking about what happened,.énd"'~'j”
5 he said that in his opinion Mr. Davis and Mr. Lijewski bdth B
6 contributed to the accident.

7 He was following and’theré'was nofpassihg zone; and whe;'

8 ther £he witness' truck was slowing down to make a tu;n or~ o

9 slowing down for Mr. Davis, Mr. Lijewski also shquld.havé-nbfi.

10 have been passing at that intersection and should have-slbwed'A
11 down .
12 That does not make Mr. Davis” drinkiﬁg and driving dkay, -

13 Your Honor, and he's not trying to say that it does. Mr. Davis .f

14 is here to take responsibility and has mandatory time to do.

15 I1'd ask you to consider thé'fact that he never tried'to fighﬁ"
16 any of this, the fact that he is seventy-one years:of'age aﬁd  5
17 supporting his wife, still tryingvﬁo»pay a,moftgége‘on'thé.' V

18 house, taking care of his motﬁer. | |

19 | "He has lived a good life,'YoﬁrIHoﬁor, ahd not beén é

20 criminal in any sense of the word. He actually told me hev

21 has been very healthy, and I was expecting to hear many healfh'iﬁ*
22‘ issues but he has only had some eyé issues.

23 He honestly doesﬁ't Have any, and that's a great ﬁhing

24 ° for him. He believes this incident has gotten him cloéef ;é

25 his God and his church. He is a God-fearing man;.and,this

14
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1 has made him get back into his church more. He has done ﬁhatw

2 The stress from this has caused his-health to deteriof;

3 ate a bit. He has lost weight, but this is not'sométhing hé

4 ‘thinks is no big deal. He knows it is a big deal, "and ﬁe:ié.

5 sorry for the loss Mr. Lijewski's family has been thfough.

6 wé just ask you to have mercy on him and do what you feél' T
7 is appropriate. |

8 THE COURT: Did you spend any time in jail?

9 MS. ULLMAN: Yéur Honor, he spent one night in,jail.:'He  ;@ 

10 was bonded out the next morning.

1 Your Honor, the other thing I would ask for, and I have’
12 discussed this with the Solicitor -- Mr. Davis obViously has—méﬁ;z,f

13 datory time he will be doing, and he some things regarding. the ..

14 mortgage and such things he needs to take care of.
15 The Solicitor said he would not be opposed to Mr. DaVis

16 being given a little bit of time to report so he wouldvbe ablev'”,75ﬁ

17 to get the legal things done that are necessary to get every~.-
18 thing out of his name and into hlS wife's name ; get thlngs handled

19 " The reality of it is that he may not come out so he“wants

20 to get things taken care of.

21 SOLICITOR: For the reﬁord, this case wasAon the'trial-
22 docket for next week. I believe he asked protéétion '

- 23 THE COURT: What amount of time did you all d;scuss?'
24 MS. ULLMAN: We diséussed him coming today tovdo the plea
25 but we did not discuss a time frame. He just said I could

15
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ask you to consider that, him not being sentéﬁcedltdday.
SOLICITOR: I wouldst want‘té put it past next;TuesdayJ
THE COURT: fThe bondsman would have to agrée.
' MS. ULLMAN: Yes, sir, I understand that.
"I can have an answer from her in a few minutes. Illl;haVé"'

him sit wherever you would like whilé I get in touch with her

" right now.

THE COURT: Okay.

(Brief pause in proceeding)

THE COURT: Mr. Davis, I find your decision to plead
guilty is freely, voluntarily and intelligently méde. :i fihd:;f~h
you have had the advice and counsel of a‘competent lawyer. .' -

I find that there is a factual basis for your'pléa,_and”i"'
am going to accept your gdilty.plea. | o

There are.things about this case I need to‘consiaer,‘Mr;
Davis. VYou are facing serious jail time. I do UnderStth.yqﬁ_{3
are seventy-one years old, and I am going to take this'matté£ ,1 -
under advisement and sentence you on fuegday'morning ét ﬁihe
o'clock. You need to be back'héfe then. |

Ms. Lijewski, i’m sorry, but it’s'going to take'me.a'while ;
to think about it, but I will be sentencing'him.then:'_. ”

Thank you all.

{SENTENCING DEFERRED)
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CERTIFICATE

I, HARRIET P. BENNETT, Official Court Reporter for sOﬁth e
Carolina Court Administration, heréby certify.fhét fhe fdréf o

going Transcript was prepared from the records of Hafry Ddt

Walker to the best of my ability, having been heard in the.

Court of General Sessions for Orangeburg County on January l6;w}jﬁ¥;

2013.
FURTHER, I certify that I am neither of‘kin nof;ééunsel'

to any party to this actioh, nor do I have any interest in th¢ 

matter. . |

September 23, 2013
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STATE OF SOUTH CAROLINA ) -
: : ) IN THE COURT OF COMMON PLEAS
County of {7/1,1 ugféunfj ) ﬁOlg,CQ—S%-Oque
Ma. Lagmess Davis ) 'j
Fald nanne and prisu{| sumber (5 any Y o A pplican ) -
) ;
V. }
) APPLICATION FOR
) « : o 3
State ol South Carolina ) P()ST-C()NV!CTI()N RELIEF
) .
)

INSTRUCTIONS ~ READ CAREFULLY

tn arder tor this application to receive consideration by the Courty it shall be in writing (legibly
handwritten or lypesritten), signed by the applicant wid verified (notarized). and it shal! set forth in
concise Torm the answers to cach applicable question. {f necessary. applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement ot a material fact therein
may serve as the basis of prosecution and conviction for perjury.  Applicants should, therefore, exercise
ciare to assure that all answers are true and correct. ' :

It the application is taken in forma pauperis. it shall include an affidavit (aitached at the back ot
the torm) serting torth information which establishes that applicant will be unable to pay the fees and -
costs of the proceedings, When the application is completed, the original shall be mailed to the Clerk of -
Court for the County in which the upplicant was convicted. :

I Place of detention _ Sowll Carolina Dt Dnﬂ/M sul of (onare //od:
WA/entc ﬂnzzlt’cl(ozw}/ ’;us///ul(au
2 Name and Jocation of Court which impuosed sentence ___G;_/u?g-‘/.l_/_llw.«f_c{.;{l'g&_:’" C_’oual '

Onsmyebuny Coundy Coual house

AN Name(s) of co-detendant(s) (ifany) _ /\/MM
laidee Fm:ul &
Felomv Oarving Under the Influcsce Dzath Resouifeld 2002 (0535 20l

Ao The indictment number or numbers (7 known) upon shich and the ullcnscs rur which

sentenee was imposed:

() Darwidg dudet Suspeusicst 157 olfense 2002 653%-0002
()
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4.

‘The date upon which sentence wits imposed and the terms of Lhe sentence:
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(1) Jamuary L. Lois - L'ELgh/‘) 8 yeans Awd (fivel 5 yeanrs 'p,zobn/:au';’

-

(h) (\/(o/c‘;v()
()
Cheek whether o finding of cuilty was made:

G alterapleaofguilty  Eufened A rg/m of C;u//ly.(/\/f_' 'x(mﬁn? )

(by  after a plea ol not guilty

(<) after a plea of noto contendere

Did you appeal trom the judgment of conviction or'the impaosition of sentence?

Ifyou answered “ves” to (7). list:

(a) the name of cach Court o which you appealed: -
i Mowe ALK
i, : S
iii. 7

(b) the result in cach such Court to which you appc'alcd:’
i, :
i Nente
i, 1
(<) the date ot each such result:
i Nowe
ii.
fil.
() if known. citations of any written opinion or orders entered pursuant to such ‘V
results: - -
' Mone __.

IEyou answered "no”™ o (71 state your canons for not so appealing:

() Rather P cn

(hy




1.

(<) - _ »
State concisely the grounds on which you base your ullcgukion that you are being held in ‘
custody unlaw fully: : :
(1) The sinbe _bas faled b ﬁ’mor\l: Azlln/( %L E/..mcul: of  the
(b offenise Clmrzqcr.’ [vwibich Conshilues Vie ln !:on/.s of Apf)/l(‘./lk(/i o
() YT Anl (4™ Conisilulionnl Righls Nole: tHhere 15 New Evi c'r.ucC
State concisely and in the same order the facts which support cach of the grounds set out_
in (1o - L
@) Shale falel to Eslablish 0 s (Moke H:eru: 'J Newly O.Sc.aveé Cwécme'
(b) /‘DOa:u[Ec‘ chunl WaJ ’I\/C fec/:vc //m/ Cnu.rz d /mp;zopulz beku{tonf i
() ﬂqf Counk way withoul pizegen Tuassdichiou ﬂpp/:mul will Jubm:l .
Prior (v {‘hss,??f)p lkl:zltnltvll{ﬁm \.’dufﬁfﬁc;(‘a,lh?fsp/c’.{./f?oﬂtlﬁifénc}ma{fn heneims
{a) any petition in g State Court under South Carolina Law? - Nowe
(b) any petition in State or Federat Cowrts for habeas corpus or post-conv'ictions
reliet? ' " Noase
() any petition in the United States Supreme Court for certiorari other than petitioﬁs.
ifany, alfready specitied in (R)? V ' Mo |
{d) any ather petitions, mations or applications in.lhis or any other Court? __nlone '
FFyou answered "yes” to any part of (12). list with respect to cach petition, motion‘ or
application: _ '
(a) the specific nature thereal?
i N
“ PR s+ i ot emn s e = et e
i T S
3 ) S
(h) the name and Tocation ol the Court in which cach was filed:
2 Y L77 SO
”' — - i - et ———
i
I\

emroas 4
potathes
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]
o
A
(<) the disposition thereol? :
1. ) Nenle i 3
it. '
e e e e et e i S e |
ti.
— S N
iv. .
A
() the date of cach such dispusition: _ ]
. _ o
i Nowmg S
. o o e
{e) if known, citations of any written opinions or orders entered pursuant to ¢ach such o
disposition: o ' O
i Non g B 'ILH
i, 4 - - . i
i, {
iv.

A

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

one

It you ansswered “yes™ to (14) identily:

{1) which grounds have been presented:

i _ NonNe

i

i, . - — - S SOV
{h) the proceedings in which cach around was raised:

i
b "
iii.

) ) Reviwnd a0
}
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16,

I any ground set torth in (10) has not previously been presented to any Court. Staté or
Federal, set torth the ground and state concisely the reasons why such ground has not

previously been presented:

{(a) N ﬁp{amla‘l fouuu-‘/ [m’fl {o 'D:‘Zc'.va-‘u/ AEV‘I(’E»/C(»‘ of /W&ICEUISI:..
(b) -

(<)

Were you represented by an attorney at any time during the course of:

(1) your arraignment and plea? YES |

(h) sour trind, ifany? Nanle

{c) your seatencing? VeS|

{d) your appeal. ifany. from the judgment of conviction or the impuosition of

sentence? Nowe

{e) preparation, preseatation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?

I you answered "yes” to one or mare parts of (17), list:
(a) the name and address of vach attorney who represented you:
i , Titlian O, Utimand Esg

ﬁungsbuzg (‘ouul\')ﬁgubhc Oeliaden office

ti.
(i) the proceedings at which cach such attorey represented your: ,
. L Cadiy plea Only.

i,

Revied d

NITE




APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
INSUPPORT THEREOF

L Me Laymons Davis

) hereby apply for feave o
proceed in this action without prepaymient ol fees ur costs or seeurity theretor. In support of my

application | declare under penalty of pervjury that the follow ing Facts are true: -

h I am the applicant in this action and | believe Tam entitled to redress. -
(2)

Because af my poverty [ am unable to pay the costs of said procezding or give
security thereof. '

Applicant

SWORN or affirmed to and subseribed before me this
: day of

\etary Public

My Commission Expires:

Revi-od VTt
7
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF ORANGEBURG ) FOR THE FIRST JUDICIAL CIRCUIT. - .

)

) .

B ) 2013-CP-38-0496
Laymon Davis, #244742, )
, )
Applicant, )

‘ ) : o

V. ) RETURN .

)
State of South Carolina, )
)
Respondent. )
)

The Respondent, making its Return to the épplication for post-convfction relief .ﬁléd .
April 15, 2013, would respectfully show this Court: |
L
The Applicant is presently confined in the South Carolina Department of Correcti'o'n'vs‘_ :
pursuant to orders of commitment of the Orangeburg County Clerk of Court. The Applicar_it was
true bill indicted at the July 201i term of the Orangeburg County Grand Jury for F elony Driv-i,ng'
under the Ihﬂuence, Deatﬁ Results (2012-GS-38-001) and Driving ﬁnd_er Suspensioﬁ(ZO_l&GS-
38-002). Applicant was represented by Jillian D. Ullman, Esquire. On January 16, 201'3, fhe
Applicant pled guilty to Felony Driving under | the Influence, Death Resulﬁng before '_the
Honorable Edgar W. Dickson. Judge Dickson sentenced Applicant on Janﬁary 22, 2013, to
confinement for a period of twenty (20) years proyided upon the service of c_:ight V(8) years an‘d. _
five (5) years of probation. | _
| A Notice of Appeal was filed with the South Carolina Court of Appeals. An Order bf . 'b
Dismissal was issued on Maréh 19, 20 13 for failure of Appeilant to timely serve the noticé-éf- e

appeal. The Remittitur was issued on April 5, 2013.

1of6



Attached herewith and incorporated hereinr are the records of the Orengeburg Courlty
Clerk of Court regarding the subject convictions and the Applicant's records -from the Sout}r
Carolina Department of Correetions, and the sentencing hearing trans'eript.' The Respondent
reserves the right to amend this Return upon receipt of any relevant materials. -

IL

In his current Application, the Applicant alleges that he is- being held in oustody,

unlawfully for the following reasons: |
1. Ineffective assistance of counsel;

2. Newly Discovered Evidence
a. “State failed to establish DUIs (Note there is newly dlscovered
evidence)”. 4
3. Subject matter jurisdiction.
a. “The Court was without proper _]LlI‘lSdlCthIl

Any claims not specifically enumerated in the post—conviction relief application or amendments

will be opposed by the State at an evidentiary hearing, and the State will seek summary dismissal

of vague or general claims at an evidentiary hearing. S.C. Code §17-27-50. ‘All amendments

should be made well in advance of an evidentiary hearing by counsel of record. Rule 11,

SCRCP.
1L
In a post-conviction relief action, the Applicant bears the burden of proving the
allegations in his application. Butler v. State 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the Apphcant must
prove that "counsel's conduct so undermined the proper functronmg of the adversana] process
that the trial cannot be relied upon as having produced a just result." Stnckland V. Washmgo

466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.Zd 813.

1 Respondent has requested the guilty plea transcript and will forward upon receipt.

20f6
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The proper measure of‘ performanqe is whether th'er'attomey providéd represe_hfaﬁdﬂ_ ‘
within the range of competence required in criminal cases. The courts presume t_hat_counscl
rendered adequate assistance and made all significant decisions in the exercise of reasé;iable
professional judgment. “Strickland, 466 U.S. 668. The Applicant must 'dvércome thls

presumption m order to receive relief. Cherry v. State, 300 S.C. 1 15,386 S.E.2d 624 ( 1989)

The reviewing court applies a two-pronged test in evaluating allegatlons of 1neffect1ve S

assistance of plea counsel. First, the Applicant must prove that counsel's‘performance.was_ _
deficient.  Under this prong, the court measures an attorney-—'--s performance by }its' |
"réasonableness under professional norms." Cherry, 300 S.C. at _117,7386 S.E.2d at 625, Mg " » I
Stricklaﬂd. Second, counsel's deficient performance must have prejudiced: the Applicanf SUCh'_. _

that "there is .a reasonable probability that, but for counsel"s uhpfofessional errors, the reéult iﬂ_f
the proceeding would have been different.” Cherry, 300 S.C. at .1 17-18, 386 S.E.ZG at 625.: With
respect to guilty plea counsel, the Applicant must show that fhere is a reasonable probability t_hat,

but for counsel's alleged errors, he would not have pled guilty and would have insisted on going

to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.C‘t.» 366, 88 L.Ed. 2d 203 (1985).
The Respondent submits. that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistahce of counse_l probably raises

questions of fact that the record does not conclusively refute. Accordingly, the Réspondent

requests an evidentiary hearing to fully resolve this issue. See Shémer v. State, 279 S.C. 264,
305 S.E.2d 247 (1983). |
IV.
Applicant’s/ assertion that he is entitled to ‘a new triél based upon newly or aftér-:'

discovered evidence is without merit. A defendant requesting a new trial based on after

3of6



discovered evidence must show that the evidence:

(1) Is such as would probably change the result if a new trial was
had; (2) Has been discovered since the trial; (3) Could not by the
exercise of due diligence have been discovered before the trial; (4)
Is material to the issue of guilt or innocence; and (5) Is not merely
cumulative or impeaching.

Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983). The Applicant has not

shown that the alleged evidence meets any of the requirements for after- dlscovered ev1dence as

he has failed to present any evidence to the Court which could allow for such a claim to proceed
forward. The Court should summarily dismiss this allegatlon.
| V.
Respoﬁdent submits that the Applicant’s claim that the circuit court lécked subj-ect hiét_te_r
jurisdiction is meritless. A circuit court has subject matter jurisdiction to convict a defendant of

an offense if there is an indictment that sufficiently states the offense, the defendant waives

presentment, or the offense is a lesser-included offense of the crime charged in the indictment.
" State v. Wilkes, 353 S.C. 462, 464-465, 578 S.E.2d 717, 719 (2003), citing Brown v. State, 343 _ |
S.C. -342, 540 S.E.2d 846 (2001). In this case, the Applicant waived indicted by the Orangeburg - -

County Grand J ury.I The said indictments contain all the necessary elements of each offénse,' and V

further cite the applicable statute. A presumption of regularity attaches to all proceedings in the

courts of this State, and it is incumbent upon one who challenges a proceeding to prove his -

claims. See, e.g, Tate v. State, 345 S.C. 577, 549 S.E.2d 601 (2001); Pringle v. State, 287 S.C.
409, 339 S.E.2d 127 (1986). The Applicant here cannot show any irregularity, because the

indictments in question are sufficient on their face.

An Applicant may still ché]lenge the subject matter jurisdiction of the trial court, and

such a claim is one that may be raised at any time. See Brown v. State, 343 S.C. 342, 540 S.E.2d '
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846 (2001), overruled in part by Gentry, 610 S.E.2d 494. However, “[c]ircuit courfs obviously
have subject matter jurisdiction to try criminal matters.” Gentry, 610 S.E.2d 494; See Qlé_o SC
Const. Art. V, § 7. Thus, the Applicant must present evidence that his case is of some class over

which the circuit court does not have the éuthority to preside. The Applicant’s conviction

- involved a criminal charge in General Sessions Court. Thus, the circuit court had subject matter.

Jjurisdiction. Therefore, the Respondent would move for summary judgment on this allegationvv

pursuant to S.C. Code Ann. § 17-27-70 (2003), because there is no issue of material fact relating B

to this allegation and it should be dismissed as a matter of law.

VL
The State therefore requests that this Court convene an evidentiafy heari_ng solely qﬁ the |
issue of ineffective assistance of counsel. As to all other allegations, the State moves for )
summary dismissal pursuant to S.C. Code Ann. § 17-27-70 on the basis that there is no genﬁinc
issue. of material fact which would necessitate an evidentiary hearing and that those allegations »
should be dismissed as a matter of law. o
VIi.
Each and e{fery allegatién contained within the application not héreiﬁbefére' either
expressly admitted, qualified or explained is hereby dénied.
VIIL
WHEREFORE, having made its Rétum, the State requesté fhat an evidentiary hearing be

held.

[Signature page to follow.]
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Respectfully submitted,

ALAN WILSON
Attorney General
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SALLEY W.ELLIOTT : E
Senior Assistant Deputy Attorney General

MEGAN E. HARRIGAN
Assistant Attorney General
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Laymon Davis v State of S. C.
Proceedings
May 29, 2014

PROCEEDINGS

MS. HARRIGAN: May it please the court?

THE COURT: Yes, ma'am. '

MS. HARRIGAN: Your Honor, the next matter is
Laymon Davis v tﬁe State of South Carolina, docket number
2013-CP-38-00184 [sic]. Mr. Davis was true bill indicted
during the July 2012 term of thé Orangeburg County Grand
Jury for Felony Driving under the Influencé resulting in
deaﬁh, as well as Driving Under Suspension.
| Mr. Davis was represented by Jillian Ullman. On
January 16, 2013 Mr. Dayis pled guilty as indicted before
the Honorable Edgar W. Dixon and sentencing was deferred
at that time. On‘January 22, 2013, court reconvened and
Judge Dixon sentenced Mr. DaVis to confinement for a
period of 20 years suspended upon the service of eight
years followed by five years’ probation and a time served
sentence for the Driving Under Suspension.

A notice_of appeal was filed on Mr. Davis’ behalf
with the South Carolina Court of Appeals. An order of
dismissal was issued by the Court of Appeals on March 19,
2013 for failure of Mr. Davis to timely serve the notice
of appeal. The remitfitur was issued on April 5, 2013.
Thereafter on April 15, 2013, Mr. Davis filed a timely
application for post conviction relief alleging he was

being held in custody unlawfully based on the following
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Laymon Davis v State of S. C..

Proceedings

May 29, 2014

allegations: Ineffective assistance of counsel for
failure to show him the discovery or investigate his
case, and failure to explain the penalties of the plea,
newly discovered evidence with the spécific allegation
that the state failed to establish D-U-I's and subject
matter jurisdiction, that the court was without proper
jurisdiction to take his plea.

The state made its return on September 12, 2013
reéuésting an evidentiary hearing be held and he’s.
represented in this action by Jonathan Waller and I'1l
turn it over to Mr. Waller at thisvtime.

THE COURT: Mr. Waller?

MR. WALLER: Thank you, Your Honor. At this time
I will call Laymon Davis to the stand.

THE COURT: Mr. Davis.

[Whereupon, Mr. Davis comes forward]

CLERK OF COURT: Please raise your right hand and
state your full name for the record.

THE WITNESS: Laymon Davis.

[Whereupon, the witness is duly sworn by the Clerk
of Court]

THE COURT: Your witnéSs,_Mr. Waller

MR. WALLER: Thank you, Your Hpnbr, may it please
the court?

THE COURT: Yes, sir.
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Laymon Davis v State of S. C.
Laymon Davis-Direct Examination by Mr. Waller

. May 29, 2014

LAYMON DAVIS,
Having been first duly sworn,
Was examined and testified as follows:
DIRECT EXAMINATION

BY MR. WALLER

Q. Mr. Davis, how are you this afternoon?
A. Okay.
Q. Mr. Davis, I want to talk with you about your

representation by Ms. Ullman and how we got here today
for a little bit. You were ariested and charged with
Felony D-U-I where death results, is that correct?

A. Yes.

Q. Okay. Have you éver been arrested and convicted

for a D-U-I before?

A. Yes.

Q. Okay. More than once?

A. Yes.

Q. Okay. Now when you were arrested this time, how

did Ms. Ullman come to be your attorney?

A. By signing up to her, I guess.

0. Okay. Did you . was she with the Public
Defender’s Office?

A. Public Defender.

Q. Okay. When she began representing you, did y’all

meet?
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Laymon Davis v State of S. C.
Laymon Davis-Direct Examination by Mr. Waller

May 29, 2014

A. Yes.

Q. Okay. How many times did y’"all meet?

A. I'd say for about a year and a month.

Q. Okay. And you were out on bond, right?

A. Yes.

Q. Okay. Did y’all discuss the evidence the State had

that they were planning on using against you?

A. Say that again.

' Q. Did y’all discuss the evidence that the State had?
A. Such as?
Q. Were there any statements given that the State

planned to use against you?

A. I really don’t understand what you saying right now.
Q. Okay. I apologize, I’1ll withdraw that question.
When you were first arrested did the officer conduct

field sobriety tests?

A. Yes.

Q. Okay. Was there a recording or a report made from
those?

A. I don’t think so.

Q.  Okay. Did you ever discuss that with Ms. Ullman?
A. No.

Q. Okay. Did the officer or someone at a hospital

take some blood from you?

A. Yes.
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Laymon Davis v State of S. C.
Laymon Davis-Direct Examination by Mr. Waller

May 29, 2014

Q. Okay. Did you ever discuss that with Ms. Ullman?
A. No.

Q. Did you and Ms. Ullman discuss the penalties that
your charge carried?

A. No.

Q. Okay. Did you and Ms. Ullman discuss the elements

of the crime of Felony D-U-I where death results?

A.
Q.
Ms.

A.

No.

Mr. Davis, over the year and a half what did you and

Ullman discuss?

Through the whole time that day that we visit in the

little office after she find out about the letter that

was received to her.

this

She said this is something that will help you in

case and she said I don’t see where you should get

any time. No more than probation of 1 year.

Q.
What

A.

Okay. And when you say letter, what do you mean?
are you talking about?

The letter that was found at the scene which was a

suicide letter.

Okay. Now did you find this letter?

No, my brother did.

How did you first hear about the letter?
Through her.

Through Ms. Ullman?
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Laymon Davis v State of S. C.
Laymon Davis-Direct Examination by Mr. Waller

‘May 29, 2014

‘A. Right.

Q. Okay. When y’all discussed the letter how did
y’all discuss it as a potential defense?

A. No, she told me she said Mr. Davis I have something

| that will help you and she read the letter to me in the

presence of my mother and one of my granddaughters and
she showed me the letter. And through the whole year
that went through, I never heard any more about the
letter.

Q. Okay. How -- when y’all discussed the letter, how
did she say it was going to help you?

A. Well she said this will help you in your case
because the guy will really -- well if you read the
letter it will tell you how he died and how he wanted to
die.

Q. Based on your understanding of the letter, who was

supposedly the author of the letter?

A. Joseph Lijewski.

Q. And was that the victim in this case -- in your
case?

A. That’s the dead man.

Q. - Yes, sir. At some point, Mf. Davis, you made the
decision to plead guilty, is that right?

A. Yes.

Q. What did you base that decision on?
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Laymon Davis v State of S. C.
Laymon Davis-Direct Examination by Mr. Waller
May 29, 2014

A. Well, she advised me to plead guilty. I do as she
-- as I was told.

Q. Okay. What questions did you ask of her about
pleading guilty?

A. I didn’t ask no questions. This was all --
everything that I said wés from...

Q. Okay. With ybu knowing about -- did you ask her
how the letter played into your decision to plead guilty?
A. Did I did what?

Q. Did you ask her how this letter that is now in
possession of your attorney, how that related to your

decision to plead guilty?

A. You mean how is it related to me now?

Q. No, sir. How -- what did the letter do to make you
plead guilty?

A. Well I didn’t plead guilty concerning the letter, I
plead guilty because she told me to plead guilty. But I
take into consideration that -- what is it all about.

Q. Okay. ' Up until the letter was shown to you by Ms.

Ullman, had you planned to go to trial on this?

A. Weli, she told me not to go to trial.
Q. = Okay. And you.took her advice ---
Al -—-- yes ——

Q. —--— in that regard?

A. Yes.
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Laymon Davis v State of S. C.
Laymon Davis-Direct Examination by Mr. Waller
May 29,2014

Q. And your testimony is that you pled guilty based on

her advice ‘to you?

A. Yes, sir.

MR. WALLER: I have no further questions, Your
Honor.

THE COURT: Ms. Harrigan?

MS. HARRIGAN: Thank you, Your Honor. May it please

| the court?

THE COURT: Yes, ma'am.

10
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Laymon Davis v State of S. C.
Laymon Davis-Cross-Examination by Ms. Harrigan
May 29, 2014

CROSS-EXAMINATION
BY MS. HARRIGAN:

Q. Good afternoon, Mr. Davis.

A. Good afternoon.
Q. I didn’t quite get your testimony before. You said
Ms. Ullman represented you for a year and a half. How

many times did you guys meet?
A. Not a year and a half, I said from the time that I
signed up with her which was I think was right after

whatever Monday was, to the end of the time.

Q. Okay. How many times did you meet with her?

A, I think it was like maybe once a month or twice a
month.

Q. Okay.

1A. And I think I only missed one.

Q. Ckay. Do you recall going over any of the discovery
with her? |

A. Such as?

Q. Statements or I think you testified to this before
that you had a field sobriety test and a blood alcohol

draw, but you never discussed those with her correct?

A. Okay.

QI Did you discuss those with her?

A. No. Can I say it?

0] Certainly if you need to explain yourself, sir,

11
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Laymon Davis v State of S. C.

Laymon Davis-Cross-Examination by Ms. Harrigan

May 29, 2014

yeah.

A. Well, at the scene the police officer that had
arrest me, I had a breathalyzer test and he said the
machine wasn’t working. So we leave there and we go
seven miles to the station house.

I went inside there and he said that one was out of
order. So we leave from there and went to the hospital
and took some blood.

Q. Do you recall what your blood alcohol level was?

A. Everything came back negative and it was signed
through by the SLED.

Q. Do you remember your guilty plea proceeding in front
of Judge Dixon when you pled guilty?

Guilty?

Do you recall that hearing?

Beg your pardon?

Do you recall that hearing in front of JudgevDixon?

Guilty?

©c » © » 0 ¥

When you pled guilty? Do you remember the hearing?
Do you remember being in court for the hearing?
A. Oh, yes.
Q. Do you recall the State, the Assistant Sclicitor,
telling the court the facts that led to you being charged
with Felony D-U-I?

A. I don’t remember that, but in my transcript and

12
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stuff like that which is a letter that I have the D-U-I
was dropped.

0. Do you recall the State telling Judge Dixon that
your blood alcohol.level was .2437?

A. I don't remember that, but I have the papers.

Q. And you were given a field sobriety test at the
scene of the accident, correct?

Yes. |

And you failed that, right?

Sobriety test?

The field sobriety test at the scene ——-

L

-—— well that’s what he had on paﬁer, but due to the
fact that I was so nervous I guess that’s where it came
from.

Q. And you never denied drinking, you told Judge Dixon

you’d only had a few beers though, correct?

1A, I didn’t say that to Judge Dixon, I say that to the

police. I told him where I was.

Q. Do you deny that you had been drinking that night?
A. I didn’t deny that I drink. I told him I had two
beers, Bud Light. I admit that and they have that on
paper. | .

Q. So you do admit here_today that you were drinking
that night when you got in the accident?

A. Well I told him I had two beers. I told the police

13
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that.
Q. Do you recall whether or not your attorney ever

visited the accident scene?

A. She said she did.

Q. Did you ask her to do any other investigation?

A. Well, I didn’t ask her, but I think she did visit

the accident scene and I think she went to the lady

house.

Q. When you say lady -- lady’s house, what do you mean?
A. Mrs. Lijewski.

Q. The victim’s wife?

A. Yes, ma'am. I think she went to her house.

Q. And you testified before this wasn’t your first
D-U-I, correct?

A. Yes.

Q. How many prior D-U-Is had you had?
A. I think about the last maybe 10 years about three of
them.

Q. Not just in the past 10, in your lifetime, how many
D;U—Is have you had?

A, Maybe five.

Q.' To the best'of'your recollection, you’ve only had 5
D-U-Is in your life?

A. I think it was.

Q. Do you recall during your guilty plea proceeding

14
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‘telling Judge Dixon you understood there was no

negotiation or recommendation from the Stéte as to your
sentence length?

A. Say that again?

Q.- Do ybu recall telling Judge Dixon during your guilty
plea proceeding, when you were En front of the coﬁrt,

that you understood there was no already decided sentence

that he would impose? There’s no negotiation or

recommendation?

A. I don’t remember the question that guy was asking
me.

Q. Do you remember telling Judge Dixon that it was your

decision to plead guilty and you were guilty?

A. Say that again. _

Q. Do you remember telling Judge Dixon that you wanted
to plead guilty? |

A. I don’'t remember telling him that I wanted to plead
guilty. But he asked me was I guilty and I said I was
guilty because my lawyers-tell me to say that I was.

But you admitted you were drinking ---

-—— but I know I wasn’'t ---

—-—- that night?

Yes, I had two beers, yes I admit thaf.

And then you got in an accident after having those

two beers, correct?.

15
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A. Actually I wasn’t driving.

Q. But you were driving after having some beverages?
A. Yes.

Q. Did you want to go to trial on this case?

A. Well I really came back to -- because I feel like I
was in the right because of this guy -- because of the

letter stated and feally how the accident happened and I
just pull out from the intersection and I feel like he

had wanted tordo what he did.

Q. Did you want a trial?

A. I'11 accept a trial.

Q. You would’ve accepted one. Did you want to plead
guilty?

A. Beg your .pardon?

Q. Did you want to plead guilty?

A. Well, I don’t feel like I was guilty to the fact.

Plead guilty on what though?

Q. As you were charged a Felony D-U-I resulting in
death.
A. But I got the result back that I wasn’t -- that it

wasn’t D-U-I. They dropped the D-U-I because I.wasn’t -
they couldn’t -- all my point came back negative.

MS. HARRIGAN: Your Honor, may I approach the
witness?

THE COURT: You may.

16
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Q. [By Ms. Harrigan] Mr. Davis, I'm going to hand you
your sentencing sheet do you remember this?
[Whereupon, the witness is shown document]
Q. Will you look and see if that’s your signature
there?
A. Oh, yes. A
Q. Do you see what the charge that you’re pleading
guilty 'is to? What does that say?
A. Felony Driving under the influence --
THE COURT REPORTER: Could you repeat that? I
can’t hear you.
Q. [Ms. Harrigan] Céuld you say that a little louder

for the Court Reporter?

A. Felony Driving Under the Influence Death Result.

Q. And you recall signing that sheet before your guilty
plea?

A. Yes.

Q. So you.undérstood when you were pleading guilty

that’s what it was for?

A. Well I plead'guilty. I wasn't guilty but I plead
guilty because I was advised to.

Q. But you knew that'day that it was for Felony D-U-I
Resulting in Death, correct?

A. Well I really didn’t understand all that but, yes.

MS. HARRIGAN: No further questions, Your Honor.

17
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THE COURT:

MR. WALLER:

Anything further Mr. Waller?

Just briefly Your Honor.

18
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REDIRECT EXAMINATION
BY MR. WALLER:
Q. Mr. Da#is, you told the officers on the scene and
then again in court thaf you had had some alcohol that
night ié that correct?

A. I admit that I had two beers.

Q. And you were bbviously driving the vehicle is that
right?

A. Yes.

Q. Okay. What -- whose lane did the accident actually

take place in?
A. My lane.

Q. Okay. Was that ever any gquestion in anybody’s

mind?
A. Well, that was nevér mentioned in the courtroom. It

happened directly in my lane, I didn’t went to the right
and I didn’'t go to the left.
Q. Okay.
MR. WALLER: No further quéstions, Your Honor.
THE COURT: You may step down sir, thank you.
[Whereupon, the witness isxexcused and exits the

witness stand]

THE COURT: You may call your next witness.
MR. WALLER: No further witnesses.
MS. HARRIGAN: The State would call Jillian Ullman.
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THE COURT: Ms. Ullman.

[Whereupon Ms. Ullman comes forward]

CLERK OF COURT: Please raise your right hand and
state your full name for the record.

THE WITNESS: Jillian D Ullman.

[Whereupon, the witness is duly sworn by the Clerk
of Court]

- THE WITNESS: 2And for the record it’s U-L-L-M-A-N.
THE COURT: Your witness.

MS. HARRIGAN: Thank you, Your Honor.

20
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JILLIAN ULLMAN,
Having been first dﬁly sworn,
Was examined and testified as follows:
DIRECT EXAMINATION

BY MS. HARRIGAN:

Q. Ms. Ullman, how long have you been practicing law?
A. 2004.

Q. Where have you previously practiced?

A. I currently am the Colleton, Hampton, and Allendale

County Department of Social Services attorney
representing all three counties.

Before that I was a public defender for seven yéais{
I started that in 2006 and f;om 2004 to 2006 I mostly did
real estate practice.
Q. And you represented Mr. Davis during your tenure at
the Public Defender’s office, correct?
A. I did. I was appointed January 15, 2012 and the
piea happened almost exactly a year later, January 22,
2013.
Q. How many times did you meet with Mr. Davis prior to
his guilty plea?
A. I would say he’s correct we met basically once a
month. I think there was one meeting he could not
atfend, we called him and he couldn’t get transportation

and he came in very quickly thereafter.
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Q. Did you file any Brady or Rule 5 motions on his
behalf?

A. That is routine when a public defender is appointed.

The first thing my secretary did was file a Rule 5 in all
cases and did so with Mr. Davis also.
Q. Did you review the discovery with him?
A. 'VI did. We went oVer'the discovery, we went over
the field sobriety test, and I also sent the discovery to
a Mr. Poplin [phonetic].

I can’'t remember his first name, but he’s a local

expert in-accident reconstruction and had him review

everything.
Q. What were his findings?
A. Mr. Poplin [phonetic], if I can refer to my notes,

he actually did have a little bit of useful information.
One of the complaints that tﬁe witnesses said was that
Mr. Davis didn’t have his headlights on.

And Mr. Poplin [phonetic] told me that by statute
you have to have your headlights on 30 minutes after
sunset and the accident happened at 6:50 and sunset at
6:26, so for four more minutes he didn’t have to have his
lights on by law.

Otherwise, most of what he told me was not helpful.
Mr. Poplin [phonetic] had-actually spoken with the

witnesses. There were two cars in between Mr. Davis and

22
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Mr. -- the decedent, I apologize his name is hard to
pronounce. Both of those witnesses actually could see
Mr. Davis’ car, the problem was they say that he pulled
out, he was at a T-stop and he pulled in a left hand
turn.

When he made that left hand turn, he did so into the

oncoming traffic lane and drove in that lane long enough

that the car closest to him actually came to a complete

stop in the roadway because he was -- that driver was

| sure he was going to get hit by Mr. Davis.

At some point Mr. Davis realized that he was in
oncoming traffic and pulled into his own lane.
Unfortunately, the decedent was on a motorcycle behind
both cars, didn’t know why those cars were slowing down
and went to pass them and that’s where they hit.

One useful thing Mr. Poplin [phonetic] said was that
the decedent on the motorcycle did cross a double yellow
line, he should not have been passing at that point, but
by statute there’s not a comparative‘negligence standard
here.

It is a matter of if you caused an accident or part
of the cause of an accident and you were under the
influence at that time you are guilty for any actions or

consequences of that accident.

10. Did you explain that to your client?

23
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A. I did. And the expert said that if T were to call
him as an expert that he would not be able to assist at

trial because basically what his report would show is

that when the motorcycle pulled around the two cars to

pass them, is pretty much when Mr. Davis pulled back into

the correct lane and they hit almost immediately.

So, realistically neither of them could have avoided
the accident is what the expert felt, at that point
neither one of them could have taken evasive actions.

And I believe the Qitness in the first car, I
believe it was a married couple, would say that the
accident happened almost right beside their car, I mean
it was loud. They heard it, they saw it, and the
motorcycle and the decedent went flying behind them.

Q. Do you recall, you said there was a field sobriety
test in the discovery; do you recall the results of that?
A. The officer felt that Mr. Davis did very badly on
the field sobriety tests. He could not stand on one leg,
he could not do the walk and turn, and then the nystagmus
which you can never really see on the video, but of
course the officer said that he had nystagmus.

Q. Do you recall whether or not there was any witness
statements or any investigative reports saying whether or
not the résponders or other witnesses smelled the odor of

alcohol on Mr.'Davis?
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A. I believe there were statements .in that regard. I
think the officer said -- we had a preliminary hearing in

June and if I remember the officer said that Mr. Davis
could barely get out of the car and that he smelled
extremely of alcohol.

Q. Do you recall the results of his blood alcohol draw,
what his blood alcohol content was?

A. It was .24 something; I can’t remember. It was
three or four digits, but it was .23 or .24. It was I

think three times the legal limit or illegal limit of

.08.

Q. You were in here for Mr. Davis’ testimony, correct?
A. I was.

Q. Do you recall how many.prior D-U-Is he’d had based

on. your review of his file and records?

A. In state and out of state convictions are a little
harder to read on these NCIC reports. In state starting
in 1986, the record shows a D-U-I second degree.

I will tell ydu in my experience reading rap sheets
over the last seven years, magistrate and municipal
offenses often do not end up on criminal records so had
he been charged with D-U-I first offense numerous times,
which can happen, those wouldn’t show up on his record
more than likely. So the fact that a D-U-I second shows

up first does not surprise me. There are at least five
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instate South Carolina convictions. Related to that is a
leaving the scene of an accident and public drunkenness
conviction which certainly could be looked at as a D-U-I.
And out of Vermont he had what they called a D-U-I
number six, which makes me think at some point they were
able to add up that that would have been his sixth charge
in Vermont and that was in the mid-eighties.
Q. Did Mr. Davis ever deny having alcoholic beverages

that evening?

A. No.

Q; Did Mr. Davis ever tell you he wanted to proceed to
trial?

A. He wasn’t very firm on how he wanted to proceed. He

never felt like he did anything wrong in all the times
that we had talked. He basically said these witnesses
were not telling the truth, that he was not in the wrong
lane.

Certainly at trial he could present that evidence.
I advised him, obviously, that his testimony regarding
that versus all the witnesses and the accident
Reconstructionist expert’s testimony that would say that
that Qas incorrect would I’'d say that more than likely it
would pretty much guarantee that he would have been
convicted. I advised him from the beginning once I was

able to get the blood results and have my own expert look

26
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at this, that a plea was in his best interest.
Q. - Did‘you approach the State to seek a favorable plea
negotiation on his behalf?
A. I did and I think the eight year sentence that he
was given was a very unwelcomed gift and it’s weird to
say, but in my experience these cases a sentence range is
more like 15-20 for a person being killed while someone
was drunk driving.

So the fact that he only got an eight year sentence
based on his charge, plus his extensive D-U-I record

really was out of the norm and much lower than I would

expect.

Q. You’ve heard some testimony about a letter today,
correct?

A. Yes, ma'am.

Q. Can you elaborate -- do you know anything about this
letter?

A. I do.

Q. Can you elaborate based on your experience for the
court?

A. I can. My memory of the letter was it -- I believe

I received the letter in the mail and Mr. Davis came in

and I asked him about the letter and he said that he was

also aware of the letter; someone at the church had

talked to him about this letter. . I asked him if he would

27
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possibly know anything more about it and he said that he
thought Mr. Lijewski, the decedent, had gone to this
church. There’s absolutely no way to authenticate this
letter or verify it.

I did actually go to the church, I had been trying
forever to speak'with somebody about it, couldn;t get
anyone so I went on a day the pastor was there and spoke
with the pastor bersonally. |

He -- I took the letter and showed it to him, he
showed me an exact copy of the letter along with the
envelope that it came in. It had been mailed to him
based on the United States Postal Service time stamp at
the same time it had been mailed to me, which would have
been after the decedent had passed away.‘

So it certainly did not get sent to the church or to
me by the decedent. We have absolutely no way to know
where it came from. There are at least two different
handwritings on it in two different colored pens and,
again, it basically is a plea to the church.

It starts on one of the requests that the church
sends out to make a pledge or a promise for your
donations for the year and it’s the decedent saying he

has no money he can’t give anything. Letter goes on to

| say ﬁhat basically he’s very sad in life, his wife is

leaving him, he doesn’t want to live, he previously had

28
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tried to commit suicide and God wouldn’t let him do it at
that time and he just really, really needs some help or
he’s about to be homeless. If the burden doesn’t get any
easier he’ll have to do what he has to do to end it.

But, again, there’s absolutely no way I can
authenticate this and from every indication I have
received there’s no way for us to have known it was

written by this man or had anything to do with him.

Q. Did you explain that to your client?
A. I did.
Q. Did you ever tell your client that it would be

beneficial or help him receive probation or get out of
these charges?

A. Absolutely not. First let me say Felony D-U-I is
not a charge that you can gef probation for, you have at
least a mandatory one year sentence I believe. So I
certainly would have never advised him that he could
receive a probationary sentence.

Secondly, as I'm saying right now, I have no idea

how this letter would get in. I mean, realistically,

eveﬁ today you can’t authenticate this letter; you can’t
say where it came from.

All I can say is I have a piece of paper with
somebody’s handwriting on it and that’s the end of it.

So, I couldn’t figure out any legal way to enter that
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into evidence. As mitigation, I didn’'t see the value --
and I told him if I stood up there and told the Judge
that you shouldn’t get sentenced very harshly because the
person who ended up dead wanted to die anyway, the Judge
would havé been very offended by that statement and it
certainly wouldn’t have helped and absolutely could have
hurt.

The decedent’s wife, who is actually mentioned in
the letter as leaving him, showed up to court talked-
about how she and their children missed him. I
certainly, I promised it was not going to help.

Q. Do you think it’s relevant to whether or not he was
appropriately charged with Felony D-U-I Death Resulting?
A. No.

Q. Why not?

A. Because what the decedent was doing does not matter.
The issue in Felony D-U-I is was the person driving a
vehicle while intoxicated and that caused the injury or

death to another person.

0. Did he seem to understand that when you told him
that?
A. I believe so because he ended up pleading guilty. I

don’t think he ever was happy about any of this. He’s in
his 70’s and was going to prison and nobody, honestly,

felt very good about this.  But in the same sense
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there’s a person who lost his life and his children have
no father and there had to be punishment and the court
did what they felt was just in the situation.

Q. Régarding his allegation that the court didn’t have
subject matter jurisdiction, didryou see any reason to
challenge the indictments or the Grand Jury procedure?
A. = No.

Q. Is it yoﬁr standard practice if you do notice an
error to bring it to the court’s attention or make a
motion? |

A. Absolutely.

Q. Who'’s decision was it for Mr. Davis to plead guilty?

A, It was his. I will say in this case it was probably

more his than even other cases often family members,
moms, girlfriends, people come in and listen to what’s
going on and try to help make decisions.

In this situation Mr. Davis waé pretty much on his
own. I met a lady who we called Ms. Mattie [phonetic], 1T
actually called her his wife one day and she corrected me
and said she was not his wife, I'm not sure if she had
been his ex wife or who she was.

But I met her, maybe twice, she never had anything
to say, never had an opinion and at the plea I believe
his -~ who Was introduced to me as Uncle Jack Davis

showed up. So in this matter literally it was just him
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and me and I gave him my advice and he made his decision.

Q. Did you attempt to contact other family members to
come offer mitigation at his guilty plea proceeding?
A. - I did and there was no one that would come. His
children are out of state, Ms. Mattie didn’t eﬁen come.
Jack Davis was the only person that showed up at the
plea. |
v MS. HARRIGAN: Moment’s indulgence, Your Honor.

[Whereupon, Ms. Harrigan reviews documents]

MS. HARRIGAN: No further questions.

THE COURT: Anything further?

MR. WALLER: Fairly briefly, Your Honor.

32
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CROSS-EXAMINATION
BY MR. WALLER:
Q. Ms. Ullman, yoﬁ had questions as to the authenticity
of this letter, is that your testimony?
A. Yes, sir.
Q. Okay. What steps did ybu take to attempt to
authenticate it one way or the other?
A. I actually attempted to get something that would
have Mr. Lijewski, the decedent’s signature on it to try
and compare'signafures. I was going tc send it off toAa
handwriting expert; I could not ever obtain something
with his signature on it.

Certainly it was not appropriate to go to his wife
and ask her if this was his letter. I was not trying to.
harm Mr. Davis and again even if she could say, she’s not
a handwriting expert, éven if the wife said that might be
my husband’s letter it’s still not going to be
authenticated for the standard that the court would
require.

And beyond that, pretending that the decedent

‘somehow called me from the beyond to tell me he did write

this letter, it was not useful and could have done
nothingvbut hurt Mr. Davis by us claiming that basically
he shouldn’t be punished because the decedent wanted to

die.
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Q. You mentioned there were multiple forms of
handwriting. What did your investigation into the

letter raise as to those?
A. I’m not sure I understand what you’re asking.
Q. Was there ever -- did you ever reach any sort of

explanation why there was multiple forms of handwriting?

A. No, because nobody could ever explaiﬂ to me who
wrote 1it.
Q. You are aware that he had multiple past D-U-I's is

that correct?
A. Yes, sir.
Q. Is there any chance that affected the way you
represented him and going over the elements because he’d
had experience with it in the past?
A. No. I never assume anybody knows anything because
that assumes that somebody previously had representation
which in D-U-Is you don’t always and that that attorney
explained it correctly and that the law at that time
would be the same. 7

And I know with D-U-I in South Carolina, the law
changes often and had changed very recently. So, I

always go over the elements with everyone.

MR. WALLER: No further questions, Your Honor.
THE COURT: You may step down, ma’am, thank you.
THE WITNESS: Thank you.
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Jillian Ullman-Cross-Examination by Mr. Waller
May 29, 2014

[Whereupon, the witness is excused and exits the

witness stand]

MS. HARRIGAN: The State has no additional

witnesses to call.

THE COURT: Anything further from either party?
MR. WALLER: Just a brief argﬁment, Your Honor.
THE COURT: All right, I’11 be happy to hear from:

y'all.
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Laymon Davis v State of S. C.
Closing Argument-By Ms. Harrigan

‘May 29, 2014

CLOSING ARGUMENT
BY MS. HARRIGAN:
The State would submit that this application needs
to be denied in full. The applicant has not met his

requisite burden of proof as required under Strickland v

Waéhington. There was —-- turning first to his allegation
that counsel failed to show him discovery or failed to
investigate, we’ve got testimony from Ms. Ullman that she
immediately, upon appointment, filed Brady and Rule 5
motions. She got the material and she>reviewed it with
her client.

Additionally, in regards to investigation, we have
testimony froh Mr. Davis as well as in the guilty plea
transcript that Ms. Ullman actually visited the accident
scene. Additionally she retained an accident
reconstruction expert who ultimately was not able to be
of any assistance to her. So, the State would submit
that she was in no way deficient in regards to either of
those allegations and that that allegation should be
denied in full.

Additionally, we have testimony from Ms. Ullman that
she explained all the penalties of Felony D-U-I and
explained to him that probation was not something that
you could even receive for this sentence. The State

would submit that there has been no showing of deficiency
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Laymon Davis v State of S. C.

Closing Argument-By Ms. Harrigan

May 29,2014

and also no showing of any sort of prejudice. The

applicant stated on the record before Judge Dixon that he

understood this was without any negotiation or

recommendation and after hearing that and hearing of the

potential penalties, told Judge Dixon while under oath
that he wanted-to proceed forward with his guilty plea
and that he was indeed guilty.

Furthermore, we also have testimony from Mr. Davis
today that he was drinking alcoholic beverages, made the
decision to get in the car, and got in an accident. So
the State would also submit thére’s overwhelming evidence
of guilt and prejudice cannot be shown. And the State
would submit that the application should be dismissed in
fuli. |

THE COURT: Thank you. Mr. Waller?
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Laymon Davis v State of S. C.
Closing Argument-By Mr. Waller
May 29, 2014
CLOSING ARGUMENT
BY MR. WALLER:

Your Honor, I think the testimony today shows that
Ms. Ullman’s performance was deficient. Mr. Davis
testified that the elements of Felony D-U-I and the way
they differed from previous D-U-I’'s he’d had were not
discussed with him. He was not given an opportunity to
go over the discovery with her, nor did she discuss the
potential penalties. He testified that he was under the
impression probation-was an option. Obviously, she’s
entirely correct that it’s not. If he would have been
apprised of the potential penalties he would have
understood that it was not.

Your Honor, additionally I think there is -- have
been a failure to investigate with regards to attorney
inducing him to plead guilty. Not only do we have
potential issues with the blood draw, there were
potential issues with this letter and potential issues
witﬁ the accident itself.

Mr. Davis festified thét based upon his attorney’s
recommendation that he plead guilty is what he did. I
think that he testified that he would not have pled
guilty, but would have continued on to trial but for her

recommendation. I believe under Hill v Lockhart

[phonetic] that her performance was deficient as a guilty
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Closing Argument-By Mr. Waller

May 29, 2014

plea counselor.

THE COURT:

'~ Thank you, Mr. Waller.

Again, I'11

review the record and notify you both of my ruling.

MS. HARRIGAN:

Thank "you, Your Honor.
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CERTIFICATE

I, the undersigned, Joyce C. Rueger, Official
Circuit Court Reporter for the Ninth Judicial Circuit of
the State of South Carolina, do hereby certify that the
foregoing is a true, accurate, and complete Transcript of
Record of the proceedings hadrand evidence introduced in
the trial of the captionéd case, relative to appeal, in
the Court of Common Pleas for Orangeburg County, South |
Carolina on the 29th day of May, 2014.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

November 12, 2014

 ean ) Fanin
[/ J

Joyce C. Rueger, CVR-M

Court Reporter
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IN THE COURT OF COMMON PLEAS

'STATE OF SOUTH CAROLINA )
COUNTY OF ORANGEBURG - ) FOR THE FIRST JUDICIAL CIRCUIT
)
. Laymon Davis, #244742, ) Case No. 2013-CP-38-00496
) =5
Applicant, ) ' .3_\25,1‘. =
) ' ' o 4G
v. ) ORDER OF DISMISSAL,
) . a1
State of South Carolina, ) I
) o0
Respondent. ) o );
) w

This matter comes before the Co@ by way of an applicatibn for post-conviction relief V
filed Aprjl 15, 2013. The State made its Retun on September 12, 2013, requesting an
evidentiary hearing be held. An evidentiary hearing into the matter was convened on May 29,
2014, at the Dorchester County Courthouse. Applicant was present at the hearing And was
represented by counsel, Jonathan D. Waller, Esquire. Respondent was represented by Assistant
Attorney General Megan E. Harrigan of the South Carolina Attorney General’s Office. After
reviewing all testimony and other evidence presented at the hearing, along with a review of all
récords prdvidéd to the Court, this Court finds that there are Vno' constitutional depravations or _
other grounds on which to 'grant relief and is denying and dismissing this application with
prejudice. |

| PROCEDURAL HISTORY
The records before this Court indicate that AppliLam is presently confined in the South

[ . o
Cérolina Department of Corrections pursuant to order% of commitment of the Orangeburg

CLunty Clerk of Court. Applicant was true bill indicLed during the July 2012 term of the
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Orangeburg County Grand Jury for Felony Driving under the Influence ~ Death Results (2012-

GS-38-001) and Drivihg under Suspension (2012-GS-38-002). Applicant was represented by

Jillian D. Ullman, Esquire. On January 16, 2013, Applicant appeared before the Honorablé '

Edgar W. Dickson, where he pled guilty as indicted to both offenses; sentencing was deferred.

On January 22, 2013, Jﬁdge Dickson sentenced Applicant to twenty years impfisonment |

suspended upon the service of eight years imprisonment and five years of probation for Felony

DUI - Death Results and to time served for Driving under'Suspension.

A Notice of Appeal was filed with the South Carolina Court of -'Appeals.‘ The South
Carolina Court of Appeals dismissed Applicént’s dppeal for failure to timely serve his notice of
appeal as required by Rule 203, SCACR. The Remittitur was %ssued on April 5, 2013.

‘In his application for post;cor;viction relief, Applicant alleged that he was being held in

custody unlawfully based on the following allegations:

1. Ineffective assistance of counsel'
a. -Failure to show Applicant evidence or investigate; and
b. Failure to explain penalties of plea.
2. Newly Discovered evidence
a. State failed to establish DUIs
3. Lack of Subject Matter Jurisdiction
a. Court was without proper jurisdiction

! Followmg the evidentiary hearing, Agplicant filed a “'\){:tlon to Amend Apohca'xon for Post-Conv:cnon Relief” on
June 5, 2014, requesting to add in the specific allegatu% of “Ineffective assistance of counsel for failure to advise

him correctly as to the law on Felony DUI (Death), spegifically as to the proximate cause element of that crime and

how it related to.his case.” This Court denies Applicant's motion to amend, finding that it was made following the -

conclusion of all testimony and eviderce presented to this Court and after the record was closed. ‘Furthermore, this

Court finds that this allegation is without merit.
Page 2 of 11
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SUMMARY OF TESTIMONY PRESENTED AT EVIDENTIARY HEARING
At the evidentiary hearing, Applicant testified on his own behalf and presented testimony
from plea counsel, Jillian D. Ullman (hereinafter “Counsel”). This Court also had before it

Applicant’s guilty plea and sentencing transcripts, the records from the Orangeburg County

Clerk of Court regarding the subject convictions, Applicant’s appellate records, and Applicant’s

records from the South Carolinz Department of Corrections.

~ Applicant testxﬁed first on his own behalf. Apphcant tCStlﬁed that- Counsel was

éppomted to represent him and she met with him once or twice a month dunng the year-and a

half she represented him. He testified that he has had numerous DUIs p.reviously, although this
is the first DUI where someone was injured or killed. He testified that he reviewed discovery

with Counsel, including the Breathalyzer test results, the failed field sobriety test, and the results

of his blood alcohol test indicating a 0.243 Blood Alcohol Content (BAC). He testified that

Counsel visited the crime scene, inlerviewed witnesses, and attenipted to talk to the victim’s
wife. He testified that a letter from the victim was found at the scene of the acc1dent which he
interpreted to be a suicide note. He testified that it was found by hxs brother who gave the letter
to Counsel. He testified that Counsel told him the letter would be helpful to his case because it
showed that the victim wanted to die, so Apphcant shouid not be held respomxble for his death
He testiﬁed that Counsel told him to plead guilty, but she never discussed the elements of

the charges or the possxble penaltn ] W1th h1m He acknowledged that he never asked C

any questions and never requestedlthat she complete any paxmula.r mvestxgatxon. He tedti

that he “would have taken it to tn;lll” because he “[doesn t] feel gu1lty,” but acknowledge that
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he was drinking before the accident and could not articulate any .defenses he could have

employed at trial. He acknowledged that he told Judge Dickson that he unders_food that the plea

was without any negotiations or tecommendations and that a sentence of i’niprisomﬁent'was
required.

Following Applicant’s teStimohy, Counsel was called to testify by Rgspdndént. She'
testiﬁed that she has been practicing law sfnce 2004 and has extensive criminal defense
experience. She testified that she was appointed to represent Appiicant on January 15, 2012,:
while elﬁployed at the Orangeburg County Public Defender’s office. She ltestiﬁed that ;he met
with Applicant numerous times, averaging approximately once a month, -with increased
frequency as Applicant proceeding app‘roached. She testified that she filed appropriate Rule 5,
SCRCrimP and Brady motions on Appliéant’s behalf and reviewed discovery materials with
A Applicant, including the Breathalyzer test results, the blood test results, and the field sobriety test
results. She testified that she consulted with a local accident reconstruction expert, who
reviewed all materials and was ultimately not able to provide any beneficial. testimony 6r other
information fo assist in Apblicént’s defense. She testified that she also.flisited the crirﬁe scene,
spoke with the witnesses, and attempted to speak witﬁ ‘thé victim’s wife. ~ She' testified that
numerous witnesses all reported that Applicant smelled like alcohol and was cléarly intoxicated
immediately following the; accident. She testified that she reviewed all elements :of the offenses
and potential sentences with AppAlicant, including thét there was a required term of imprisonment
that must be imposed by the court. ‘She testified that Appli'canl had at least five|prior DUls in
South Carolina since 1984, as well as convictions for public dmnkemqs§ and le;Jving the scene

Y
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of an accident. She testified that he also had at least six DUIs in Vermont. She elaborated that -

this was at least his eleventh DUI related arrest, but believes the number is actually higher based

_on numerous out-of-State convictions.

She testified that she also reviewed Applicant’s version of the facts and possible defenses
with him. S_hé elaborated that there were no viable defenses available based on all of 'her
ithstigation, research, and consultation with an expert. She testified that she reviewed the
indictments with Applica_nt and saw no possible Basis on which té challenge the indictrnents;.‘ .
She testified that she received a letter in the mail that was purported to be a suicide letter from
the victim, but that she was unable to confirm the letter’s author or ozigin deSpite speaking to
numerous persons. She testified that she explained to Applicant that this letter did not amount to
any feasible defense and would likely only outrage the victim’s family and the court if she
attempted to introduce it. She testified that she also would not have been able to authenti'cate the
letter and explained to Applicant that it would also not be admissible based on those grounds.
She also testified that the letter had at least two different handwritihgs on it and was written in a
variety of’ .diﬁ’erent pens. | |

She testified that she adviséd Applicant that it was in his best infere_st to plead guilty. She

testified that Applicant understood the guilty plea was without any negotiation or

" recommendation as to sentence. She testified that while the sentence of eight years active

imprisonment (was not desifable, it was an “unwelcome gift” as mo#t defendants wouid have

received a serjtence between fifteen to twenty years imprisonment]and the actual sentence
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Applicant received was much lower than she expected. She testified that it was Applicant’s
decision to plead guilty.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the oppqrtunity to review the record in its entirety-and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to

observe the witnesses presented at the hearing, closely pass upon their credibility and weigk their -

testimony accordingly. This Court finds that Counsel’s testimony is credible and should be

afforded great weight; additionally this Court finds that Applicant’s testimony lacks credibility.

Set forth below are the relevant findings of facts and conclusions of law as required pursuant to

S.C. Code Ann, §17-27-80 (1985).

Ineffective Assistance of Counsel

In a post-conviction relief action, the applicant has the burden of proving the allegations

in his or her application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813
- (1985). Where ineffective assistance of counsel is alleged as a éround for rélief, the applicant
must prove that "counsel's conduct so undermined the properv functibriing of the adversarial
process that the trial cannot be relied upon as havmg produced a Just result.” Stnckland v,

Washmg’go n, 466 U.S. 668 (1984); Butler, 286 S.C. 441, 334 S.E. 2d 813.

The proper measure of performance is whether s{n attomey provxded tepresentatlon
within the range of competence required in . criminal caes. 'Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise .of reasonable
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professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813. The applicant must overcome this

presumption to receive relief. Cherry v. State, 300.S.C. 115, 386 S.E.Zd 624 (1989).

Courts use -a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prové that counsel's performance was,deﬁcient. Under this
prong, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). -Second, counsel's deficient
performance must have prejudiced the applicant such that "there is a reasonable probabi_lity that,
but for counsel's unprofeésional -errors, the result of the proceeding would have been different.”
Chenry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the applicant
must show that there is a reasonable probability that, but fof counsel's alleged errors, he would
not have pled guilty and would -have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52
(1985). -

‘-Aﬁer ceireful review based on the standard discussed above, fmci{xding a review of the
testimony of the witnesses presentéd at the evidentiary hearing, this Court denies this Vapplication
on the basis that Counsel’s performance did not fall below the standard required and there was
no resulting prej-udice to Applicant from these alleged deficiencies. Below are the ﬁndinés in
regards to each of Applicant’s claims of ineffective assistance of counsel: ‘ .-

Allegation that Counsel failed to invesri_g‘ate or review discovery with Applicant

Applicant alleges that Counsel was ingffective for failing to investigate or review
discovery with him prior to his guilty plea.' Tbis ourt finds that this allegation is without merit

and must be denied and dismissed with prejv.ldice. First, this Court finds that _Counsel’s

)

Pagé?ofll




performance was not deficient. Counsel reviewed all discovery materials with Applicant,»
- including but not limited to the field sobriety test, blood alcohol test results and - witness
statéments. Counse! also sought assistance from an expert, as well as interviewed witnesses,
visited the 'aécidcnt scene, and attempted to speak with the victim’s family. This Court finds that
Counsel’s performance was reasonable according to professional standards and, therefore, did

not perform deficiently in regards to this allegation. Furthermore, this Court finds that Applicant

has failed to establish that he was prejudiced by Counsel’s alleged deficiency, as he failed to

establish what benefit, if any; could have ‘been yielded by any additional investigation. See

Chergg' , supra (holding that to establish prejudice, the result of the proceeding would have been ‘

different but fof counsel"s unprofessional error); Moorehead v. State, 329 S.C. 329, 496 S.E.2d

415 (1998) (“Failure to conduct an independent investigation does not constitute ineffective

assistance of counsel when the al'legation is supported only by mere speculation as to the result”).
Therefore, this Court finds that this allegation must be denied and dismissed with prejudice.

Allegation that Counsel failed to explain the penalties of his plea

Applicant alleges that Counsel was ineffective for failihg to explain the penalties and

consequences of his guilty plea. This Court finds that [hlS allegauon is thhout ment and must
be denied and dismissed with prejudxce This Court finds that Counsel’s performance was not

\
deficient, as Counsel met with Applicant numerous times, reviewed all elcments of the offenses

with Applicant, and advised Apphcant of possxble sentences, inc ludmg the reqmrement that he

serve at least a period of txme incarcera ed ‘This Court ﬁnds that Counsel s performance was

accordance with professional standarLs and ‘that she was not deficient in regards to thL
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allegation. Furthermore, this Court finds that Applicant has failed to meet his requisite burden of -
proof in establishing prejudice, as he failed to pfesent any testimony or evidence to indicate that
he would not have pled guilty absent Counsel’s alleged deficiency. See Hill, §\_xg_13.. Therefore,
this Court finds that this allegation must be denied and dismissed with prejudice. |
Subject Matter Jurisdiction |

Applicant alleges that the trial court did not have proper juﬁsdiction to accept his guilty
pleas. This Court finds that this allegation is without merit and must be'den_ied and dismissed
with brejudice. A circuit court has subject- matter jurisdiction to convict ai defendant. of an
offense if there is an indictment that sufﬁci_éntly states the oﬁ‘énse, the defendant waives
presentment, or the offense is a lesser-included offense of the crime charged in the indictment.
State v. Wilkes, 353 S.C. 462, 464-465, 578 S.E.2d 717, 719 (2003), citing Brown v. State, 343 -

S.C. 342, 540 S.E.2d 846 (2001). In the present case, Applicant was true bill indicted by the

-Orangeburg County Grand Jury for both offenses to which he entered guilty pleas. The

indictments sufficiently state the necessary elements of each offense and cite the ap’plicable’v
statutes. A presumption of regularity attaqhes to all proceedings in the courts of this State, and it
is incumbent upon one who challenges‘a'proceed'i.ng to pfove ﬁis claims. See, e.g., Tate v. State,
345 S.C. 577, 549 S.E.2d 601 (2001); Pringle v.. State, 287 S.C. 409, 339 S.E.2d 127 (1986). |
This Court finds that Ap]ialicant has failed ‘to establish any irregularity wana;nting relief.
Furthermore, this Court fin s that the indictments -in question are_sufﬁcient on | eir face and

properly conferred jurisdiction to the.u'ial‘court..-_S_gg State v. Gentry, 363 8.C. 93| 610 S.E.2d
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- 494 (2005) (“[clircuit courts obviously have subject matter jurisdiction to try criminal métier's.”). 7

Therefore, this allegation must be denied and dismissed with prejudice as a matter of law.
Newly Disco vered Evidence
" Applicant alleges that he is entitled to a new trial based on newly- diSébve;ed evidence,
This Court finds that this allegation is without merit and must be dismissed. A defendant
requesting a new trial based on newly or after discovered evidence must show that the evidence:
(1) Is such as would probably. change the result if a new trial was
had; (2) Has been discovered since the trial; (3) Could not by the
..exercise of due diligence have been discovered before the trial; (4)
Is material to the issue of guilt or innocence; and (5) Is not merely
cumulative or impeaching.
Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983). Here, Applicant has failed
to establish what his newly discovered evidence is or show that the alleged evidence meets any
of the requirements for newly discovered evidence. Therefore, this Court finds that this
allegation must be denied and dismissed with prejudice as a matter of law. -
CONCLUSION
Based on all the foregoing, this Court finds and concludes that Applicant has not

established any constitutional violations or deprivations that would require this court to grant his

application. Therefore, this application for post-conviction relief must be denied and dismissed

with prejudice. l '

This Court notes that Applicant must file and serve a Notice of ppeai within thirty days

from the receipt|{by counsel of written notice of entry of judgment t | secure the appropriate

appellate reviewl See Rule 203, SCACR. Pursuant to Austin v. State EOS S.C. 453 (1991), an
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applicant has a right to an appellate counsel’s assistance in séeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wish;s to seek appellate:
review, post-conviction relief counsel must serve and file a Notice of Appeai on an applicant’s
behalf. Applicaﬂt is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal. |

- ITIS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief shall be demed
and dismissed with prejudice; and

2. The Applicant shall remain remanded to the custody of the State. '

AND IT IS SO ORDERED this IZ) day of !244% . ,2014.

(/

MAITE MURPHY
Presiding Judge
First Judicial Circuit
; , South Carolina.
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|

.m C Highway Patrol

hereby appear in my own proper person
_ g L : and plead guiity to the: 2_5_: indictment
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( July 16, 2012 TERM
ARREST WARRANT NUMBER —
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THE STATE
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~such case made and provided.

o » ™

STATE OF SOUTH CAROLINA) INDICTMENT

) 2012GS38-0001
COUNTY OF ORANGEBURG ) ,

At a Court of GéneraIVSessions; convened on July 16, 2012 the Grand Jurors of
Orangeburg County present upon their oath:

FELONY DRIVING UNDER THE INFLUENCE, DEATH RESULTS.

That in Orangeburg County, South Carolina, on or about November 5, 2011, the |

Defendant, Laymon Davis, while driving a vehicle under- the influence of alcohol,

'drugs, or a combination thereof, did perform an act forbidden by law or did

neglect a duty imposed by law while driving, to wit: improper turn and/or driving

left of center and/or driving with no head lamps, which act or negledt proximately |
caused the death of Joseph Michael Lijewski, this offense being a violation of
. Section 56-5-2945, of the South Carolina Code of Laws, as amended.

Against the peace and dignity of the State, and contrary to the statute in’

To 8. Sou &

Thomas B Scott, lil, Solicitor -
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" VITNESSES .
R.GLEICH - The State of mo..:: nm...o___.:m
. County of ORANGEBURG
S CHighway Fabol COURT OF GENERAL SESSIONS
( July 16, 2012 TERM
ARREST WARRANT NUMBER .
F212600 -
, THE STATE
Arrested: November 5, 2011 VS.
ACTION OF GRAND JURY
—] : Laymon Davis
. FROE w\_ Ct - B
Forepbr = = : m\ﬁ.% 5 Indictment for
brson 70 ,
( Date: ._m qul J DRIVING UNDER SUSPENSION
VERDICT

Foreperson of Petit Jury

Date:

Ll

(

SC Code: s6-1 -460(A)

|

'd ——
1‘ ————

er um.:m E__< maSmma as "o 3< _mmm_

. " rights, | :mqmg Em_<m nqmmmsgma tothe

. Grand’ ,EQ

Defendant

N hereby appear in my own proper person

and plead m:__q to the within indictment
or to

Defendant

Witness: v

C.C.C. PLS.AND G.S. -
w
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STATE OF SOUTH CAROLINA) ' INDICTMENT

: ) 2012GS38-0002
COUNTY OF ORANGEBURG )

At a Court of General Sessions, convened on July 16, 2012 the Grand Jurors of
Orangeburg County present upon their oath: '

DRIVING UNDER SUSPENSION

~ That in Orangeburg County, South Caroliha. on or about _Novem'ber 5, 2011, the

Defendant, Laymon Davis, did drive a motor vehicle on a public highway of this
State when his license to drive was canceled, suspended, or revoked, this

offense in violation of Section 56-1-460 of the South Carolina Code of Laws, as
amended. ' :

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided.

o 5. Sosss, 57

" Thomas B Scott, Ill, Solicitor



