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S’VI‘ATEMENT»OF ISSUES ON APPEAL

1. The ?robate éourt’s finding of contempt agajnst Appellant_—Respondent,_
James A. Trippe; 111 (the “PR”) was, proper and should be ubheld because the PR made
no Ale;gi‘timate éfforts to comply with the Settlement Agreement and ﬁumerous Court
Orders in the t;me,perio'ds set by the Probate Court.

2. The Probate Coﬁrt’s award of attbrﬁéy’s fees to Res;;ondent-Appellant,
"~ Gene D. Morin as Conservator for _Katelih Tribpe (“Conéervator”), Waé proper because
(i) the PR was in contempt of court and (ii) Conservat‘or, Aas' the prevailing party; wﬁs
'entitled' to ‘such award pursuant to Paragraph 14 of tﬁe Settlement Agreement

~ incorporated into the Probate Court’s Order dated April 27, 2012.



'STATEMENT OF THE CASE

This matter. arises from the administration of the probate estate of James A.
. Trippe, 111 (“Deced;:nt”). Decedent died intestate on March 26, 2009. (April 27, 2:OIZ
Probate Order Approving Settlement, Exh. A). Appellant-Respondent, J ameé A. Trippé,
Jr. (“PR”), was appointed as PerS(l)nal'Representative of Decedent’s Estate. (Id.). The
heirs of Decedent’s Eétat¢ are his twc; children, James Trippe, IV (“James. IV”) and
Katelin Trippe .(“K.atelin”); (Id.)). Because Katelin is a minor child, Conservator was -
apﬁointed by tﬁe Probate Court to act on Katelin’s behalf. (1d.).

The original deadline for'distributing Decedent’s assets and closing the Estate was
Apfii 16, 2010. (Petitioh, T 14). On June 6, 2011, more than one year after such deadline,
Consefvator, acting on behzilf O-f; Katelin, filed a petition with the Probate Co'urt to
remdvé PR as personal representa‘;ive on the grounds th;'.;lt PR had acted wronéfully,
unreasonably and in bad faith in his dealings with Katelin by, among other things, failing
to distribute the Estate in a timgl); mannér and by proposing td distribute the Estate
contrary to law' and in unequal shares with Katelin receiviﬁg less than her rightful
inheritance. (Petition, 23, and 30).

At mediation, Conservator and PR reached an agreement as to the allegations set
forth in the petition. The terms of such settlement were more fully set forth in a Mutual
Release and Settlement Agreement (“Settlement Agr'eemen"c”)2 which was incorporated
into the Order of the Probate Court déte(i April 27, 2012. (April 27, A2012 Probate Order |

Approving Settlement, including Exh. A).

! PR attempted to distribute approximately 1/3 of the Estate to Decedent’s brother, Paul Trippe. (Petition;
Deed of Distribution to Paul Trippe; Proposal for Distribution to Paul Trippe).

* % Although not parties to the action, James IV and JAT, Inc. were signatories to the Settlement Agreement

because they obtained certain rights and obligations under the Settlement Agreement. However, neither -

James IV nor JAT, Inc. have any rights or obligations relating to issues raised in this Appeal.
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The Decedent owned two lots located in the Bahamas (the “.Lots”). (April 27,
2012 Probate Order ApprO\'/ing Settlement, Exh. A, q 4). Pursuant to Paragraph 4 of the |
Settlemeﬁt Agreement, PR agreéd to convey thé Lots to Conselrvator. Paragraph 4 of 'thle
Settlement Agreement states as follows: |

Bahamas Lots. Within sixty (60) days following the execution of this
Agreement, Respondent PR shall transfer to Petitioner the two (2) lots
located in the Bahamas (the “Lots”) and identified on Schedule A.1. of the -

 Second Supplemental Inventory and Appraisement dated December 9,
2011. The Lots shall be transferred free and clear of all liens, mortgages or
other encumbrances. In connection herewith, Respondent PR shall
perform all acts and execute all documents required by the Greenville
County Probate Court to transfer the Lots to Petitioner. (Emphasis
added) (/d.)

On May 1, 2012, Conse;,rvato;r filed a first contempt action against PR for failing
to make a péyment under the terms of-the Settlement Agreerﬁent. (June 15, 2012 Probate
Order, p. 1). After a hearing én the matter, PR was held in-contempt of court for
nonpayrr;ent. ., p. 5). The Probate Court, understanding the difficulties of transferring
foreign properties, extended the time for-transferring the Lots by stating that such lots
were to be “conveyed aé soon as possible.” (Id.). -

On October 4, 2012, Conservator filed a second contempt action, this time
seeking to enfor(;e Paragfaph 4 of the Settlement Agreement (as altered by the June 15,
2012 ’Probate Order). (December 21, 2012 Probate Ofder, p- 1) In itstOrder dated
December 21, 2012, the Probate Court, after heariﬁg tesﬁmony in the matter, heid PR in
contempt of -court for failing to transfgr the Lots to Conservator as require(i by the
Settlement Agreement and prior Court orders. (/d., p. 5). The Probate Court found that
PR and/or his counsel had received at least ten (10) diffeyent letters stating that the

Probate Court required copies of recorded deeds of distribution. (Zd., p. 3). In its Order,



the i’robafe Court did pr(;;/idé\PR a grace period to transfer the Lots, such transfer having
to bé completed on or before February 1, 2013. (Ia’., p. 6).

On February 7, 2013, Conservatpf filed a third contémpt action against PR
becauée PR had again failed to timely transfer the Lots as required by the Settlement
| Agreement and numerous Court O‘rders‘., (J‘une 25, 2013 Probate Order, p '1.). 'Af'the
hearing on April 24, 2013, _PR presented no admissible evidence that he attempted to
transfer the Lots priorto tﬁe Febrﬁaf}; 1, 2013 deadline. (/d., p. 6). By Order dated Juné
25, l201’3, the Proi)ate Court found PR to be in contempt 'of court for failing to make.
legitimate efforts to transfer the Lots. (June 25, 2013 Probate Order, p. 6-7). The Court
sentenced> PR to ninety (90)' days incaréeration which couid Be suspended if PR
transferred thé Lots (or paid the equivalenvtl value of the Lots) _and péid Cénservator’s
- attorney’s fées by July 12, 2013. (fd.)'. :

At the"April 24, 2013 hearing, PR attemp.tgd to presentn communications. it héd
with Bahamian 'counsel, but the Pr;)baté Court refused to admit such evidenée. on the .
‘ ‘grounds that Attorney Banpistér had failed to comply with Rule 45, 4SCRC'P, in
responding to a subpoené from Conservator’s counsel relating to éuch documents. (Apﬁl
24,' 2013 transcript, p. 51"-53A). The Probate Court did, however, allow PR the oppoﬁunity
to proffer such evidence. Although the proffered evidenced was-not admitted, a review of
such evidence cliearly indicates that PR did not retain Bahamian. counsel untii March
2013-, well after the deadline given by the Probaté Court to transport the Lots. (/d., p. 60-
61). “ - |

On July 8, 2013, Attorney Bannister, attempting to act on behalf of PR filed a

Motion to.Reconsider (“Motion”) the Probate Court’s Order dated Junel25, 2013. By



‘Order dafed September 30, 201'3,'the Probate Court denied Attorney Bannister’s Motion
on the grounds that (i) Attorney Baﬁllli.ster did not represent fhe PR and (ii) the evidence
in the record supported a finding of confempt. (September 30, 2013 Probate Order, p. 2-
4). Furthermore, the Probate Court, relying\ upon the féétors in Bafon Data Systems, Tne.
v. Loter, 297 S.C. 38‘2,‘377 S.E.2d 296 (1989), upheld its prior award of attorney’s fegs to
Conservator in the amount o\f .$12,92O.5._33 and granted to Consgwatér “additional -
attorney’s fees in the amount of $6,159.18 in defending against tfle Motion. (1d.).

. On October 4, 2013, PR -served his Notice of Appeal on opposing: counsel.»ll)R
filed his Grounds for' Appeal with the Pr;)bate Court on November 15, 2013,

On F@Bruéry'l& 2014, oral aréﬁments were presented before the Honorabie D.
Gam'son Hill of the Greenville County Circuit Court. On Jﬁne 4, 2014, the Circuit ‘Court
‘iss,ued an Order partially upﬁolding the Probate éourt’s ﬁﬁding of contempt. (June 4,
2014 Circuit Court Order). The Circuit Court found that PR was not in contempt prior to
December 21, 2012. (/d.). The Circuit Court also partially reversed the Probate éourt’s
Orders by réducirig the amount of attomey’é fees to Four Thousand, Five Hundréd
($4,500.00) Dollars-_. (Id., p. 8). , ’

On'or about June 24, 2014, PR served a Notice of Appeal upon opposi‘ng counsel.

On.June 19, 2014, Conservator filed a Motion to Altér or Amend Judgment with -
the Circuit Court. On July 31; 2014, the Circuit Court issued an Aménded Order,
generally affirming the findings of fact and coﬁclusions of law as found in its Order dated
June 4, 2014 (July 31, 2014 Circu_it Court Amended Order). On .August 21, 2014,

Conservator served his Notice of Appeal on Attorneys Coulter and Bannister.

3 One Thousand Five Hundred ($1,500.00) Dollars of this amount was reimbursement for attorney’s fees
paid to Bahamian counsel.



STANDARD OF REVIEVVL
| The apﬁeal filed by PR invol\}cs the following questions: (i) whether the evidence
‘presented by PR was sufﬁcient';to ‘esta'blish his defense for- failing to comply with
numerous orders of the Probate Court and (ii) whether Conservator is entitled to recover
his attorﬁey’s fees in seeking to enforce the Settlement Agreement and the Probate Court
ofdﬁrs. For reasons more fully set forth below, Conservator Qould show the Probate
Court’s finding of contempt and award of éttomey’s fees should be upheld. -
“Contempt results from the'willful disbbedience of an order of the /coui"t.” Miller
v. Miller, 375 S.C. 443 (2007). (gitations omitfed) “The power to punish for contempt is
inherent in all courts.” Id. “It-is within ‘the [Court’s] discretion to punish by fine or
| imprisonment every act of éontempt before the court.” Ex parte Cannon, 385 S.C.A643,
685 S.E.2d 814'(2009). The standard of proof for civii coﬁtempt is clear and convincing
evidence. Poston v. Poston, 331 S.C. 106, 502 S.E.2d 86 (1998). Once the moving party
shows noncompliance with the Court’s Order, the burden shiﬂs to the offender to
establish hié defense and inability to comply. Brasington v. Shannon, 288 ‘S.C. 183, 341A '
S.E.2d 130 (1986); Pratt v. South Carolina Dept. of Social Services, 283 S.C. 556, 324
S.E.2d 97 (Ct.'App. 1984). “On appeal, a decision regarding conterr;pt shpuld be revérsed
only if it is 'without‘ evidentiary support or the trial" judge has abuséd his discretion.”
(citations omitted) Floyd v. Floyd, 365 S.C. 56 615 S.E.2d 465 (Ct.App. 2005),
overturned on other grounds by 2008 S.C. Acts 211, § 1.
A reviewi of attomey's fees awarded is governed by an abuse of discretioh
standard. Blumberg v. Nealco, 310 S.C. 492, 493, 427 S.E.2d 659, 660 (1993). An

appellate court will not reverse an award unless it is based on an error of law or is without



[

any evidentialry support. Gooding v. St. Francis Xavier Hosp., 326 S.C. 248, 252, 4_87'
S.E.2d 596, 598 (199_7) (“An abuse of disgfetion occurs when there is an error of law or a

factual conclusion which is without evidentiary support.").
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ARGUMENT
A. The Probate Court -properiy found the PR to be in contempt of Court
because the PR failed to make legitimate efforts to comply with the deadlines
set by the Probate Court.

In thié case, the Probate Court found PR to be in contempt of court for failing to
make legitimate efforts't(; comply with the Settlement Agreement and three Orders of the
Probate Court. (June 25,>2013 Probate Order, p. 4-6; September 30, 2013 P}bbate Order,
p- 3-4). On appeal, the Circuit Court upheld the finding of contempt but partially reversed
the finding by stating.that the PR was not in contempt prior to Decembey 21, 2012. For
the reasons set forth below, Conservator would show that the Probate Court’s finding of

contempt should be upheld.*

1.  Conservator met his burden by showing that the PR failed to comply
 with the Settlement Agreement and three Court Orders. ~

As noted in the Standard of Review -above, South Carolina law is clear that, in
contempt actions, the moving party bears the initial burden to show that the contemnor
failed to comply with a court order. Once the moving party shows nonco‘r'nplianc‘e with -
the Court’s. Order, the burden shifts to the offender to establish his defense and inability
to comply. Brasington,288 S.C. at 184; Pratt, 283 S.C. at 551.

In this case, there is no dispute that Conservator met his burden by showing that
the PR failed to comply with the following:

e Paragraph 4 of the Settlement Agreemeﬁt incorporated into the April 27,
2012 Probate Court Order — “Within sixty (60) days following the
execution of this Agreement, Respondent PR shall transfer to Petitioner
the two (2) lots located in the Bahamas (the “Lots™).”

e June.15, 2012 Probate Contempt Order, p. 5 — “[T]he two lots located ih
the Bahamas . . . shall be conveyed as soon as possible.”

* For reasons more fully set forth in Respondent-Appellant’s Initial Brief (as Appellaﬁt), Conservator
would show that the Circuit Court’s partial reversal of the contempt finding was in error.
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e December 21, 2012 Probate Order, p. 6 — “The [PR] must file all
documents necessary to close this Estate including but not limited to a

recorded copy of the Bahamas deed, no later than February 1, 2013.”
In the June 25, 2013 Probate Order, the Probate Court made tﬁe following finding: “To
~date, the Personal Representative has not conveyed the Bahamas Lots to Petitioner and _
has not filed the documents necessary for closing Decedent’s Estate.” The PR has not
appealed this finding and does not dispute the fact that the Lots have not been transferred
in accordance with Bahamian law. In fact, the PR still has not conveyed the Lots to

Conservator; nearly three (3) years after he agreed to do so.

2. The PR failed to meet his burden_bécause he failed to make legitimate
efforts to comply with the Settlement Agreement.

Because Cohsérvator met his burden: of showing noncompliance by the PR, the
burden shifted to the PR to show why he was unable to comply. Brasington, 288 S.C. at
184; Pratt, 283 S.C. at 551, |

In PR’s ‘Initial Brief, the only case cited was Edwards.v. Edwérds, 254 S.C. 466,
176 S.E.2d 123 (1970). In Edwards, the South Carolina Supreme Court upheld a finding
of contempt resulting from the contemnor’s failure to transfer real property as required by
a cquﬁ ordér. Id. Déspite the ruling in Edwards, PR argues, without any legal support,
that he-should not be held in contempt because the Pr<-)bate Court set an arbitrary date as
the deadline for transferring fhe Lots. PR further argues that he could not comply with the
“arbitrary date” because hev was dependent upon a foreign court to act within the
deadline. )

In making this argument, PR fails to recognize the bésis for why the Probate

Court found him to be in contempt. The contempt was not the result of his failure to meet

the deadline. Instead, contempt was the result of the PR’s failure to attefnpt to meet his

12



' requirements prior to the deadline. In other words, the PR failed to comply with those
~ requirements which he could control. This fact is evidenced by the following finding in
the June 25, 2013 Probate Order:
Despite having agreed to convey the property .in March of 2012 and
despite having three Court Orders directing the Personal Representative to-
convey the Bahamas Lots, it was not until February, 2013, that the
Personal Representative took the initiative to identify counsel in the
Bahamas and begin the process of conveying the Bahamas Lots. Further,

the Personal Representative did not hire counsel until March, 2013, after
Petitioner had filed the present action.

‘In Cheap-O ;s Truck Stop, Inc. v. Cloyd, 350 S.C. 596, 567 S.E.2d 514 (Ct. App. 2002),
the Court ef Appeals held that a ﬁndiﬁgbf contempt may be predicated upon a violation -
ef a settlement agreement approved by a Court Where it was determined that the offender .
made no legitimate efforts te comply ;vith the settlement agreement even though he had
the ebility to eomply at least 1n part. This case is clear that even if the conterﬁnor cannot

- fully combly with the requirements of a court order, he‘ must make efforts to corﬁply to
the e'xtent‘he‘ is able. | |

~ Here, the I;R had the ability to eomply in part by beginning the ancillary probate
process but instead chose not do so prior to the Probate Court’s deadline. As evidenced
by the numerous contemp;c-}'learings, fﬁe PR continﬁes '}"to delay the administration of this

Estate (now nearly six years after Decedent’s death) by exhibiting a conscious disregard
for fhe Orders ef the Probete and the rights of the rrﬁnor child.

For this reason, this Court should uphold the Probate Court’s finding as to

contempt.

13



3. The PR presented no competent evidence or legal authorlty in defense of
his non-compllance

~ In his Initial Brief, PR admits that he was “slow in getting started” but argues that
the Probate Court should not have found him in contempt because of the actions he took
between January 30, 2013 (two days before the Court-ordered deadline) and the April 24,
2013 hearing. The PR’s argument fails for two reasons. First,‘PR presented no competent
evidence at the hearing which would excuse his non-compliance. Second, PR has
presented no legal .authority that post-deadline actions excuse his non-compliance with
the Court-ordered deadline.

a. The PR cannot rely upon inadmissible evidence as a defense for
his non-compliance. ‘

.In his‘ Initial Brief, PR states that a “cursory review of the correspondence and
documents furnished from January 30, | 2012 until the contempt hearing reflects a
maximum effort to comply with the Probate Court’s Order.” However, PR fails to note
that the correspondence and documentation on which he relies in his Brief was deemed to
_ be inadmissible e\ridence, a rulrng which he did not appeal.

At the Apri1’,24,. 2013 hearing, Attorney Bannister attempted to introduce the
communications Which he had with Bahamian counsel. Conservator’s counsel objected to

the introduction of this evidence on the grounds that Attorney Bannister had failed to

comply w1th Rule 45, SCRCP in respondlng to a subpoena requiring him to produce

these documents prior to hearmg Below is an excerpt from the Aprll 24,2013 hearing:
/

THE‘COURT: Okay So did you give her what the rule says about which
ones of these were “protected by privilege”? So that she could then know
what to expect or what to — :
MR. BANNISTER: I did not.

THE COURT: Okay. All right. Then under the rules, if you did not do
that, then I don’t know if I have a choice other than to exclude it. I mean,

14



- if you didn’t do that, she didn’t know what-was coming in. And all of this .
- was for this hearing today? o
MS. PATTERSON: Yes, Your Honor.

- (P. 51, Lin(; 24 —P. 52, Line 13.) The Probate Court further stated:
THE COURT: Well, whﬁ,t I’'m . going to do\ is I’r~n‘-g0ing to exclude it
under that rule. But I’'m going to let him proffer it to make a record. But
I’m not going to consider it for my ruling. But I’'m going to let him make
it in case he appeals. So I’m going to let him do a proffer. (Page 52, Line
25 - Page 53, Line 8.) ,
All of the documents upon which PR relies in his Initial Brief are the documents
proffered by Attorney Bannister at the April 24, 2013 hearing. The PR submitted no.
testimony regarding any ‘attempts to transfer the Lots other than acknowledging the
/préffered documents. (See, April 24, 2613 hearing transcript, Page 52, Line 5 — Page 70,
Line 13). |
| Because PR did not appeal the inadmissibility of these documents, the law of this
case is that the documents are inadmissible.’ Buckner v. Preferfed Mut. Ins. Co., 255 SC ‘
159, 16:1, 177 S.E.2d 544 (S.C. 1970) (an unappealed ruling, “right or wfoﬁg, is the law
" of this’qase and requires affirmance.”); In re Mbrrison, 321 S.C. 370, 468 S.E.2d 651
(1996) (noting til?lt an unappealed ruling becomes the law of the case and preclude§
further consideration of the issue on appeal); Watkins v. Hodge, 232 S.C. 245, 247-48,‘
101 S.E.2d 657, 658 (1958) (refusing to consider jurisdictional matter of underlying case
where issue had been ruled upon and not challenggd on appeal). As such, the proffered-

documents should not be considered on appeal. Furthermore, PR has presented no other

* evidence in defense of his non-compliance.
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b. The'PR ﬁas presented no legal authority to support his contention
that post-deadline actions excuse his non-compliance with the
Probate Court’s Orders.

As ﬁoted in the Standard of Review above, a decision regarding contemi)t should
be reversed only if it is without evidentiary support or the trial judge i;as abused his
discretion.” (citations omitted) Floyd, 615 S.E.2d at 473. As noted above, the evidence in
this case is clear that the PR has not con\;eyed the Lots to the Conservator as required By
the Settlement Agreement and’ Orders of the Court. Thus, the -only questig)n which
remains is whether the Probate Court abused its discretion in finding the PR in’\ contempt.
“An abuse of discretién occurs when there is an error of law or a factual conclusion
which is withoﬁt evidentiary sqpport.”/Gooding, 326 S.C. at 252

On appeal, the appellant bears the burden of convincing the appellate court that
the lower court comrﬁitted erTor. Coék v. Eller, 298 S.C. 395, 380 S.E.2d 853 (Ct.App.
1989) (;;On appeal there is a présumption in favor of the correctness of a decree anq the
burden of Showing error by the trial judge is on the appellant.”). Here, PR has presented .
ﬁo legal authority to show that the Probate Court erred as a matter Qf law by failing to

consider the post-deadline actions of the PR. As such, the presumption should be that the

A .
Probate Court did not abuse its discretion in finding PR in contempt.

B. The Probate Court properly awarded attorney’s fees to Conservator in
accordance with the Settlement Agreement and as a result of the PR’s-
contempt. ‘

In this case, the Probate Court awarded Conservator attorney’s fees in the amount
of $19,079.91 for work performed as a result of PR’s failure to- comply with the

Settlement Agreement and three Probate Court Orders. On appeal, the Circuit Court

arbitrarily reduced: the award of attorney’s fees to $4,500.00. For the reasons stated

16



belovs-/,‘ this Court “should uphold the Probate Court’s award of attorney’s fees to
Conservator.’

It isA well settled in South Carolina that attorney’s fees are recoverable if
authorized by contract or Asta;[ute. Baron Data Systems, Inc., 297 S.C. at 383. In this case,
Paragfaph 14 of the Settlement Agfeement incorporated into the April 27, 2012 Probate
O\rder provides, in pertinent part, the following: |

| Attorneys’ Fees. If an action is commeﬁced to enforce any provision of
this Settlement Agreement, the prevailing party as determined by a final court
judgment shall be entitled to recover from the other party such reasonable
attorneys’ fees and costs incurred in the action as the court may award.
Based upon the agreement between the parties, the prevailing party is entitled to recover
its attorney’s fees. Conservator would show that he is the prev;liling party in his. attempts
- to enforce Paragraph 4 of. the Settlement Agreement. As such, Conservator is entitled to
recover his attorney’s fees.

Conservator would also show that he is entitled to recover his-attdmey’s fees as a
result of the PR’s contémpt. In Cheap-O’s Truck Stop, Inc., 350 S.C. at 609, the Court of -
Abpeals stated that compenéatory conterﬁpt is available when a party has violated a
previoué court ‘ord‘e_r. The goal of compensatory contempt is “to iﬁdemnify the [non;
breaching party] directly for harm the c'ontefnnor caused by breaching tﬁe injunction”
(e.g. failure to transfer the Lots). /d. “The compensatory award should be limited to the
complainant’s actual loss. Included in the actual loss are the ' costs in defending-and
enforcing the court’s order, iﬁcluding litigation costs énd attorney’s fees.” /d.

Based upbn the foregoing, anservator would show that the Probate Court’s

~

award of attorney’s fees to Conservator was proper.

5 For reasons more fully set forth in Respondent-Appellant’s Initial Brief (as Appelfant), Conservator
would show that the Circuit Court’s partial arbitrary reduction of the attorney’s fee award was in error.
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CONCLUSION
For thé reasons sta.t‘ed‘ herein, Conservator respecffully requests that this Court
uphold the findings of fact and conclusions of léw of the Probate Court. Specifically,
Conservator requests that this Court (i) uphéld the findings of contempt lagainst PR, and
(1) grant to Coﬁéervator thé.full amounf of his attorney’s fees, including'the fees incuﬁed

on appeal..

‘Respectfully submitted,

11055 93 (ol N
Jacqueline H. Patterson, 1.D. # 12090
Nathaniel C. Farmer, 1.D. #75976
PATTERSON & ASSOCIATES, P.A.
1088 N. Church Street

Greenville, SC 29601

(864) 370-4159

Attorneys for Respondent-Appellant

January 12, 2015
Greenville, South Carolina
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