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STATEMENT OF ISSUES ON APPEAL

L In violation of Appellant’s right against self-incrimination pursuant to the Fifth and
Fourteenth Amendments to the United States Constitution and Article One, Section Twelve
of the South Carolina Constitution, the trial judge erred in admitting Appellant’s video-

recorded statements at his arraignment hearing where the statements were obtained through

questioning by the brother of the deceased and Appellant neither received advisement of his

right against self-incrimination nor voluntarily waived his right.
1L The trial court erred in admitting the video-recorded statements by Appellant at his
arraignment, in which he responded to specific questions by the brother of the deceased, a

non-judicial officer, concerning the crime by asking for forgiveness and essentially

admitting his guilt where the danger of unfair prejudice substantially outweighed the
probative value.

IlI.  The trial judge erred in admitting Appellant’s statement to police where the
statement was obtained in violation of Appellant;s right pursuant to the Fiﬁﬁ and Fourteenth
Amendments to the United States Constitution and Article One, Secﬁon Twelve of the
South Carolina Constitution due to Appellant’s inability to knowingly and voluntarily waive
his rights in light of his drug use and medical condition, and the lengthy interrogation

employed by the police.




STATEMENT OF THE CASE

An Anderson County grand jury indicted Appellant for two counts of murder (2010-
(GS-04-00069, -00070) and two counts of armed robbery (2010-GS-04-00071, -00072) on
January 19, 2010. R. 701 (Indictments). Appellant was tried before the Honorable R.
Lawton McIntosh and a jury during the week of January 23, 2012. - Chriséy Adams and
Catherine Huey represented the state, and Scott Robinson represented Appellant. R. 1. The
ju;y found Appellant guilty as charged. Tr. 726, lines 5-23. Judge McIntosh sentenced
Appellant to life imprisonment on each of the murder charges and to thirty years’-
imprisonment on each of the armed robbery charges. He ordered the sentences to run
consecutively. R. 686, lines 1-6; R. 703 (Sentence sheets). |

Appellant filed a timely notice of appeal. This brief follows.



STATEMENT OF FACTS

On October 24, 2009, police officers responded to a call concerning an abandoned
vehicle. Ofﬁcefs observed blood inside the car.- Eventually, officers determined the car
belonged to Homer (Husband) and Joann (Wife) Staton. On October 25, 2009, officers
discovered Husband’s body. Using Husband’s phone records, officers determined his phone
had been uséd to call 'Irving “Ernie” Ramirez. Officers then interviewed Ramirez.
Appellant became the focus of the investigation based upon Ramirez’s statemeﬁts.' R. 200,
line 2- R. 204, line 5.

On October 28, 2009, officers interviewed Appellant, who allegedly provided
officers with numerous inculpatory statements and led officers to thel body of Wife.
Théreaﬂer, Appellant was charged with two counts of murder and two counts of armed
robbery relating to the deaths of Husband and Wife. R. 204, lines 15-24; R. 206, lines 1-4;

R. 221, line 5 —R. 225, line 7.



ARGUMENT

L In violation of Appellant’s right against self-incrimination pursuant to the Fifth and

Fourteenth Amendments to the United States Constitution and Article One, Section Twelve

of the South Carolina Constitution, the trial judge erred in admitting Appellant’s video-

recorded statements at his arraignment hearing where the statements were obtained through
questioning by the brother of the deceased and Appellant neither received advisement of his
right against self-incrimination nor voluntarily waived his right.

Relevant facts

On November 4, 2009, Appellant appeared at an arraignment hearing after being
charged with conspiracy reléting to the murders of Husband and Wife. R. 54, lines 13-16;
R. 187, lines 18-21.! The arraignment was conducted using video conferencing. Appellant,
dressed in prison garb, remained at the jail surrounded by officers while appearing on video
before the judge for his arraignment. The presiding judge, Husband’s bréther, and the
victim’s advocate were in a separate area. During the arraignment and in the presence of the
judge, Husband’s brother interrogated Appellant. Specifically, Husband’s brother asked
Appellant why he killed Husband and Wife in the manner in which the prosecution alleged.
Appellant responded that people make certain decisions when they are caught up in a
lifestyle, that he did not justify it, and did not expect the family’s forgiveness. Appellant
then narrated the Biblical story of King David having Bathsheba’s husbéﬁd killed so that he

may wed her and of God’s forgiveness of David. State’s Exhibit #15.2 Local television

! Appellant stood trial for two counts of murder and two counts of armed .robbery
concerning Husband and Wife. The prosecution did not call the conspiracy count for
trial.

2 State’s Exhibit #15 is on file with this Court.
4



station, WYFF 4, attended the arraignment and videotaped the exchange between Husband’s

brother and Appellant. The prosecution wanted to admit the video recorded by the local
news channel as no official recording of the proceeding existed. R. 151, lines 18-19; R. 152,
lines 11-12; State’s Exhibit #15. |

In pretrial proceedings, Appellant moved to exclude the video. Appellant attacked
the admissibility of the video on multiple fronts, including Appellant’s rights pursuant to the
Fifth Amendment and Sixth Amendment to the United States Constitution. In addition to

relying upon Gardner v. Broderick, 392 U.S. 273 (1968) concerning Appellant’s rights

against self-incrimination, Appellant also argued there was “no evidence that his rights to an
attorney were knowingly and voluntarily given.” R. 139, line 17 — R. 140, line 24.
Regarding a computerized “‘checklist,” Appellant argued it was completed by a judge and
did not indicate whether Appellant knowingly and voluntarily waived his rights. R. 141,
line 13 —R. 142, line 3.

The prosecution relied upon State v. Kirton, 381 S.C. 7, 671 S.E.2d 107 (Ct. App.

2008) to argue that advisement of Miranda warnings was not required because Appellant
was “not subject to custodial interrogation.” Additionally, the prosecutor explained she had
a “checklist” that showed Appellant “was advised of his rights.” The prosecutor failed to
make the checklist a part of the record, however. R. 141, lines 1-9.

Judge Mclntosh insisted the issue involved Miranda — whether Appellant knowingly
and intelligently waived his rights. He ruled the case was controlled by Kirton and “it is a
Miranda question.” He determined the video was admissible. R. 142, linés 17-24. When
discussing the foundation requirements for admitting the video, the judge clarified his ruling

regarding the video. He explained he previously ruled at a pretrial that under Kirton, the



scenario did not involve custodial interrogation and therefore, there was no requirement that

Appellant be advised of his rights pursuant to Miranda.  Additionally, he explained that he
overruled Appellant’s objection pursuant to the Sixth Amendment - that the state presented
no evidence he had waived his right to an attorney and that an attdrney was ﬁot present for
the arraignment. R. 185, lines 3-11.

Later, the judge placed additional comments on the record regarding his ruling on
the video evidence. He explained the admission of the video of the arraignment “was
resisted by [Appellant] on several grounds which would include, but not be limited to, the
Fifth Amendment right to Miranda, and also the Sixth Amendment right to counsel.” He
previously ruled the arraignment was not a custodial interrogation so that the Fiﬁh
Amendment Miranda warning requirement was inapplicable to the circumstances. Turning
to the Sixth Amendment claim, he explained the arraignment was a critical juncture at which
Appellant had a right to counsel. He further explained that the Sixth Amendment right to
counsel is offense-specific “even if the offenses are factually related.” Here, Appellant was
being arraigned on a new charge stemming from the same underlying facts in the case
before the court for adjudication. Judge McIntosh found Appellant “did not invoke his right
to counsel concerning this new charge. In fact, [Appellant] eﬁecuted a waiver of his right to
counsel, and therefore, ... the protections afforded by the Sixth Amendment right to counsel
were not implicated under the circumstances involved at the arraignment hearing.” R. 391,
line 20 — R. 393, line 5.

At the conc.lusion of the state’s case, the prosecutor played the arraignment video for
the jury. R. 540, lines 3-8. Additionally, the prosecutor played the arraignment video for

the jury at the conclusion of her closing afgument. She explained to the jury that it had



written words” and “his spoken words” to use to convict him." She left the jury

[13

Appellant’s
with Appellant’s “spoken words.” R. 684, lines 4-5.
Discussion

Appellant is unaware of any case in the country in which a murder victim’s relative
has been permitted to interrogate a criminal defendant in a courtroom setting or of any such
interrogation being viewed by thé jury. Thus, this is a novel issue .be'fore the Court. A
historical analysis of the protections afforded by the Fifth Amendment provides context in
order to examine Appellant’s claim.

The Fifth Amendment to the Urﬁted States Constitution provides that “No person ...
shall be compelled in any criminal case to be a witness against hir_nself._” U.S. Const.
amend. V. This privilege has been extended to the states through the Fourteenth
Ameﬁdment. Malloy v. Hogan, 378 U.S. 1, 6 (1964). The Fifth Amendment proscribes

self-incrimination obtained by compulsion of testimony. Michigan v. Tucker, 417 U.S. 433,

440 (1974). The Fifth Amendment privileges a person “not to answer official questions put
to him in any other proceeding, civil or criminal, formal or informal, where the answers

might incriminate him in future criminal proceedings.” Lefkowitz v. Turley, 414 U.S. 70,

77 (1973). “The essence of this basic constitutional principle is ‘the requirement that the
state which proposes to convict and punish an individual produce the evidence against him
by the independent labor of its officers, not by the simple, cruel expedient of forcing it from

his own lips.”” Estelle v. Smith, 451 U.S. 454, 462 (1981)(quoting Culombe v. Connecticut,

367 U.S. 568, 581-582 (1961)). “[TThe availability of the privilege does not turn upon the
type of proceeding in which its protection is invoked, but upon the nature of the statement or

admission and the exposure it invites.” In re Gault, 387 U.S. 1, 49 (1967). “[T]he Fifth



Amendment privilege is available outside of criminal court proceedings and serves to

protect persons in all settings in which their freedom of action is curtailed in any significant

way from being compelled to incriminate themselves.” Miranda v. Arizona, 384 U.S. 436,

467 (1966). The Fifth Amendment guarantees a criminal defendant an unqualified right to

choose whether to testify at trial and at sentencing. Harris v. New York, 401 U.S. 222, 225
(1971).
The Fifth Amendment privilege is violated by officially coerced self-accusation.

United States v. Washington, 431 U.S. 181, 187 (1977). Thus, the Fifth Amendment’s

protections extend to statements or acts that are (1) compelled; (2) testimonial; and (3)

incriminating of the person in a criminal proceeding. United States v. Hubbell, 530 U.S. 27,
34-37 (2000).
Without question, Appellant’s statements made during the arraignment hearing were

self-incriminating and testimonial. In Doe v. United States, 487 U.S. 201, 210 n. 9 (1988),

the Supreme Court held that a testimonial ‘-‘communication must itself, explicitly or
implicitly, relate a factual assertion or disclose information” that expresses “the contents of
an individual’s mind.” Testimony is self-incriminating “if reasonable cause exists to believe
that the testimony would either support a conviction or provide.a link in the chain of
evidence leading to a conviction.” Hoffman v. United States, 341 U.S.. 479, 486 (1968).

The statements must pose a “substantial and ‘real,’ and not merely trifling or imaginary

hazard” of criminal prosecution. Marchetti v. United States, 390 U.S. 39, 53 (1968).
Appellant’s requesting of forgiveness, narrating one of the oldest stories of forgiveness for
the ultimate sin of murder, and explaining the decisions made from living a drug “lifestyle,”

when asked by Husband’s brother why Husband and Wife were killed were clearly




communications, which, explicitly or implicitly, related information that expressed the

contents of Appellant’s mind and would support either Appellant’s conviction or provide a
link in the chain of evidence leading to Appellant’s conviction. .Judge MclIntosh found the
statements were essentially admissions. R. 105, lines 1-13( “the conversation purports to be
what would sound like an admission of the allegations™).

Appellant’s statements at the arraignment were compelied. The test is whether,
considering the totality of the circumstances, the free will of the witness was overborne.

Rogers v. Richmond, 365 U.S. 534, 544 (1961). Thus, courts look at the .circumstances

surrounding the incriminating statements to determine whether the environment was such as
would compel a defendant to give self-incriminating testimony. While Appellant is
unaware of any case holding that statements made by a criminal defendant when the
defendant was interrogated by the brother of the deceased in the presence of the court during
an arraignment, the history of the scope of the protections afforded under the Fifth
Amendment require application of its protections to the instant matter.

The Supreme Court held that the admission of incriminating statements made during
the course of a court-ordered psychiatric examination violated the Fifth Amendment
because the statements were not “given freely and voluntarily without émy compelling
influences.” Estelle, 451 U.S. at 468-469. In order for incriminating statements obtained
during a psychiatric examination to be admissible at trial, the prosecutibn must show the
government apprised the defendant of his right to remain silent and that his statement could
be used against him and the defendant knowingly waived that right. Id. “The
considerations calling for the éccused to be wérned- prier t§ custodial interrogation apply

with no less force to the pretrial psychiatric examination.” Id. at 467. The questioner —



whether psychiatrist, police officer, government informant, or prosecutor - was immaterial

to the Court’s decision. Id. When the psychiatrist went 'beyond reporting on the issuance of
competence and testified for the prosecution as to the crucial issue of future dangerousness,
“his role changed and became essentially like that of an agent of the state recounting
unwarned statements made in a post-arrest custodial setting.” Id. |

However, when the defendant was advised of his right to remain silent during a
court-ordered psychiatric evaluation, the Fourth Circuit found no violation of the Fifth
Amendment when the prosecutor introduced psychiatric testimony concerning the

defendant’s. future dangerousness. Woomer v. Aiken, 856 F.2d 677, 681-682 (4ﬂ’ Cir.

1988); see also Savino v. Murray, 82 F.3d 593, 604-605 (4™ Cir. 1996)(finding no Fifth

Amendment violation when government’s psychiatric evaluation was admitted because the
defendant requested the evaluation and received warnings from the government’s
psychiatrist and his lawyer about potential use of information revealed).

Numerous federal circuits have found various situations analogous to the one
presented here as creating environments in which the defendant was compelled to give
testimony against himself. The First Circuit found a defendant was compélled to
incriminate himself by threat of job termination if he did not answer investigators’

questions. As a result, the defendant’s Fifth Amendment right to remain silent was violated.

Sher v. U.S. Dep’t of Veterans Affairs, 488 F.3d 489, 502 (1* Cir. 2007). The Second
Circuit found a defendant’s refusal to cooperate with the government and the resulting five-

year sentence increase was a Fifth Amendment violation because the penalty was for his

silence.” United States v. Rivera, 201 F.3d 99, 101-102 (2™ Cir. 1999). In United States v.

Pavelko, 992 F.2d 32, 34 (3rd Cir. 1993), the Court found a Fifth Amendment violation

10



where the prosecutor used a defendant’s financial affidavit, prepared to obtain court-

appointed counsel, against the defendant at trial because preparation of the affidavit created

a conflict between the defendant’s Fifth and Sixth amendment rights. See also United States

v. Aguirre, 605 F.3d 351, 358 (6™ Cir. 2010); United States v. Hardwell, 80 F.3d 1471, 1484
(10" Cir. 1996)(finding violation of the Fifth Amendment when ﬁnancial documents
defendant was required to prepare to receive court- appointed counsel were admitted at
trial).

In United States v. Kennedy, 372 F.3d 686, 691-692 (4™ Cir. 2004), the Fourth

Circuit found a violation of the Fifth Amendment when the defendant was compelled to
provide grand jury testimony relating to a drug conviction because tﬁe government
misadvised him that refusal to answer was subject to perjury charges though conviction
under appeal.

In Minnesota v. Murphy, 465 U.S. 420, 427 (1984), the Supreme Court held that
answering questions before a probation officer did not convert otherwise voluntary
statements into compelled ones. However, if the questions required answers that would
incriminate the probationer in pending or later criminal proceedings where failure to answer
would result in revocation of probation, then the probationer’s answers would be deeméd
compelled and inadmissible in a criminal prosecution. Id. at 435. Noteworthy, the
probationer was not in custody or under arrest at the time. Relying updn Murphy, this Co_urf
held that a probationer’s statements to his probation agent that he had beeﬁ using cocaine the
night for an automobile accident were inadmissible where there was no indication the

probationer had been warned that his statements may be used against him in a pending

matter unrelated to his probation. This Court was persuaded by the fact that the probationer

11




was in jail at the time of the agent’s interrogation resulting in the creation of an environment

in which the probationer felt compelled to answer. State v. Hook, 348 S.C. 401, 412-414,
559 S.E.2d 856, 861-862 (Ct. App. 2002).

In State v. Kirton, 381 S.C. 7, 671 S.E.2d 107 (Ct. App. 2008), this Court examined
the circumstances surrounding Kirton’s statements to determine the statements were ndt
compelled. At his bond hearing, Kirton was advised of his Miranda rights, including that he
had the right to remain silent and that anything he said could be used against him. The
magistrate then asked Kirton if he would like to address the court. When Kirton responded
that he needed help, the magistrate inqui_red what kind of help, to which Kirton responded “I
need mental help.” Id. at 22, 671 S.E.2d at 114. This Court held Kirton was not subjected
to custodial interrogation. Although he was in custody, “[t]here [was] no evidence that he
was, subjected to questioning by law enforcement or any other interrogation such that the
requirement to provide Miranda warnings attached.” 381 S.C. at 39, 671 S.E.2d at 123.

While finding that Kirton was not questioned by law enforcement or anyone
associated with law enforcement, this Court emphasized that Kirton was asked a single
question by a magistrate presiding over his bond hearing, w}ﬁch related solely to the setting
of bond and was not intended to illicit an incriminating response. Id. at 41, 671 S.E2d at -
124. Thus, this Court concluded there was no requirement that Kirton be advised of his
Miranda rights and no requirement that a waiver of those rights be obtained. Id.> This
Court concluded that a bond hearing was not an inherently coercive environment reqﬁiring

the presiding judge to advise the defendant of his rights. This Court examined the specific

3 This Court’s alternative holding was that Kirton had been advised of his rights and
voluntarily waived those rights. Kirton, 381 S.C. at 42, 671 S.E.2d at 125.

12




circumstances surrounding Kirton’s statements and determined the single question by the

magistrate unrelated to the crime was not of the kind that would make a defendant feel
compelled to give incriminating evidence. Thus, the magistrate had no duty to warn Kirton
of his rights or obtain a waiver of those rights.

Perhaps the most widely known area of application of the Fifth Amendment is in the
context of custodial interrogations. Due to the concerns about police coercion resulting in
" compulsion of self-incriminating statements, the Miranda Court determined custodial
interrogations were inherently coercive. As a result, the Court required a person subjected
to custodial interrogations be advised of his rights prior to the interrogation.

The Miranda decision is meant to preserve the privilege against self-

incrimination during interrogation of a suspect in a police dominated

atmosphere. The police dominated atmosphere generates “inherently
compelling pressures which work to undermine the individual’s will to resist

and to compel him to speak where he would not otherwise do so freely.”

State v. Lynch, 375 S.C. 628, 635, 654 S.E.2d 292, 296 (Ct. App. 2007)(quoting Illinois v.
Perkins, 496 U.S. 292, 296 (1990)). “[T]he concern of the Court in Miranda was that the
‘Interrogation environment’ created by the interplay of interrogation and custody would

‘subjugate the individual to the will of his examiner’ and there by undermine the privilege

against compulsory self-incrimination.” Rhode Island v. Innis, 446 U.S. 291, 299 (1980).

However, custodial interrogations are only one area in which the Fifth Amendment protects
a person against self-incrimination, as demonstrated. The question is whether the accused
was depﬁved of his free choice to admit, to deny, or to refuse to answer. Lisenba v.
California, 314 U.S. 219, 241 (1941).

The privilege may be waived in appropriate circumstances if the waiver is

knowingly and voluntarily made. Gardner, 392 U.S. at 276. Gardner, a police officer, was
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summoned to testify before a grand jury in an investigation of alleged criminal conduct.
When he refused to answer and refused to waive his constitutional right against self-
incrimination, he was fired. The Supreme Court found he was dismissed for failing to
relinquish the protections of the privilege against self-incrimination wﬁere it was clear that
Gardner’s testimony wés demanded before the grand jury in parf so that it might be used to
prosecute him. “[T]he mandate of the great privilege against self-incrimination does not
tolerate the attempt, regardless of its ultimate effectiveness, to coerce a waiver of the
immunity it confers on penalty of the loss of employment.” Id. at 279. |

In Uniformed Sanitation Men Ass’n v. Comm’r of Sanitation of the City of New
York, 392 U.S. 280, 283 (1968), the Supreme Court held employees’ rights were violated
when the city fired them after they refused to waive their constitutional right against self-
incrimination. The Court held the employees were “entitled to remain silent because it was
clear that New York was seeking, not merely an accountjng of their use or abuse bf their
public trust, but testimony from their own lips which, despite the constitutional prohibition,
could be used to prosecution them criminally.” Id. at 284.

The South Carolina Supreme Court noted “[tlhe decision to testify or not is a
perilous one.” Due to the significant constitutional- rights implicated, “[a] defendant’s

decision to testify or not must be made with knowledge of the consequences of either

choice.” Brown v. State, 340 S.C. 590, 594, 533 S.E.2d 308, 310 (2000)(citing State v. Orr,
304 S.C. 185, 403 S.E.2d 623 (1991)). Although the Court declined to require an on-the-
record waiver of a defendant’s right against compelled testimony, the Court found trial

counsel provided constitutionally deficient assistance by failing to advise the defendant of
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his Fifth Amendment privilege and the consequences of waiving that privilege. Id. at 595,
533 S.E.2d at 310.

Thus, the question presented in Appellant’s case is whether the video recorded
statements were the product of compulsion, and if so, whether Appellant waived his right
not to testify. Appellant’s arraignment presented all of the hallmarks of a coercive
environment. As an initial matter, Appellant was required to be present for his arraigmﬁent.
- Our law provides:

The arraignment of a prisoner, against whom a true bill for an offense has
been found by the grand jury is for the purpose of obtaining from him his
answer to the indictment. It consists of reading the indictment to him, and
requiring him to say in open court whether or not he is guilty of what is

therein charged against him.

State v. Stewart, 26 S.C. 125, 1 S.E. 468 (1887).* Our law also provides for the attendance

of victims at judicial proceedings. In South Carolina, victims of crime have the right to be
present dun'pg the criminal proceedings. S.C. Code Ann. § 16-3-1550 (I). The protections
afforded victims provides that the cifcuit court “must hear or review any victim impact
statement, whether .written or oral, before sentencing.’; However, the victim impact
statement is not admissible as evidence in any trial. S.C. Code Ann. § .16-3-1550(‘.F).
Victim impact statements may include “any ... information the victim believes to be
important and pertinent.” S.C. Code Ann. § 16-3-1545(A)(6). The Victims’ Bill of Rights
provides for victims to “be heard at any proceeding involving a post-arrest release decision,
a plea, or sentencing.” S.C. Const. Art. I, § 24(A)(5). Although statutory law provides for

victims to have “a-voice at critical stages of the criminal justice proceedings,” neither

* It is unclear why Appellant appeared before a magistrate judge for an arraignment;
however, the parties repeatedly referred to the appearance as an arraignment.
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statutory nor case law provide for victims to interrogate defendants. Ex parte Littlefield,

343 S.C. 212,217, 540 S.E.2d 81, 84 (2000).

Appellant remained at the jail during his arraignment. He was in prison garb and
shackled throughout the entire hearing. He was surrounded by officers as well. The
presiding judge and other participants were in a separate area, Which Appellant accessed
only through video conferencing. Perhaps the most disturbing aspgct of the video was tilat
the person interrogating Appellant was Husband’s brother, who was very emotional and
deserving of the utmost sympathy. Although Husband’s brother had a right to attend the
hearing, his questioning of Appellant regarding the crime and attempting to elicit
incriminating statements went beyond anything permissible in the Victims’ Bﬂl of Rights_ or
South Carolina law. See S.C. Const. Art. I, § 24. In fact, America’s unique criminal justice
system relies upon objective rules and neutral arbiters to resolve conflicts. Victims must be
“treatedl with dignity, respect, courtesy, and sensitivity,” but victims must not act as

prosecutors. Ex parte Littlefield, 343 S.C. at 218, 540 S.E.2d at 84. “The criminal justice

system gives prosecutors, as opposed to victims, broad discretion in deciding which cases to
try because prosecutors are less likely to be prejudiced by personal and emotional motives.”
Id. Certainly, “prosecutors have some duties .to crime victims,” but “’their prosecutorial
discretion is not contracted or 1inﬁted by victims’ rights laws.”” Id. at 219, 540 S.E.2d at 84
(quoting Reed v. Becka, 333 S.C. 676., 676, 511 S.E.2d 396, 400 (Ct. App. 1999)). |

The specific nature of Appellant’s arraignment hearing required the presiding judge
warn him of his right against self-incrimination and obtain a waiver of those righfs prior to

any questioning of Appellant. In light of the failure to warn Appellant and obtain a waiver,
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the admission of those statements during the trial violated Appellant’s right against self-

incrimination.
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IL. The trial court erred in admitting the video-recorded statements by Appellant at his

arraignment, in which he responded to specific questions by the deceased’s brother, a non-

judicial officer, concerning the crime by asking for forgiveness and essentially admitting his

guilt where the danger of unfair prejudice substantially outweighed the probative value.

Relevant facts

Appellant incorporates lthe relevant facts and case law described in Issue I, supra. In
addition to the arguments presented by Appellant concerning the Fifth and Sixth
Amendments as bases for excluding the video recording of the arraignment, Appellant
argued the video should be excluded on the basis that the danger of unfair prejudice
outweighed the probative effect of the video. Judge McIntosh overruled the objection. R.
142, line 25 — R. 143, line 2. When the parties revisited the adnﬁssibﬂity issue, Appellant
again argued the video was inadmissible due to the danger of unfair prejudic_e. R. 162, line
24 — R. 163, line 1. Appellant admitted the evidence was relevant, but maintained the
prejudicial effect outweighed any probative value. R. 163, lines 5-14; R 163, line 22 — R.
164, liﬁe 1.

Judge McIntosh found the video was relevant “because the conversation purports to
be what would sound like an admission of the allegations.” Pursuant to Rule 403, SCRE, he
held the prejudice did not “substantially outweigh(]” the probative value, but he agreed to
heér additionall argument. R. 165, lines 1-13. |

When the parties returned to the subject, Appellant agreed the evidence was
material, but continued to argue the danger of unfair prejudice outweighed the probative
value. He remarked upon the fact that the prosecution had no physical evidence connected

Appellant to the crimes. R. 189, lines 13-25. Judge McIntosh held that “unfair prejudice ...
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means undue tendency to suggest a decision on an improper basis commonly, though not
necessarily, an emotional one.” He held the evidence was “not such to suggest unfair
prejudice as implicated by that Rule in the sense that it does not suggest a decision on an
improper basis. It is simply a video of the statements made by the defendént.” Thus, .he
found the video admissible. R. 194, lines 7-18.

Discussion.

Rule 403 of the South Carolina Rules of Evidence provides that even relevant
evidence “may be excluded if its probative value is substantially outweighed by the danger
of unfair prejudice.” This Court’s analysis of Rule 403 in State v. Collins, 398 S.C. 197,
727 S.E.2d 751 (Ct. App. 2012) provides a four-step guide for analyzing whether the danger
of unfair prejudice resulting from proffered evidence outweighs the probative value. The
first step requires a determination of the probative value of the evidence. The second
requires an evaluation of the danger of unfair prejudice resulting from the intrqduction of the
evidence. Third, a court must balance the probative valué and unfair prejudice. And finally,
the appellate court reviews the decision of the trial court for an abuse of discretion.. Id.

The video statement provided probative evidence of the crimes with which
Appellant was charged. As the judge indicated, in the video, Appellant essentially .admits
his guilt to the murders. Thus, the video statements were probative as to who committed the
crimes. However, the probative value was low as Appellant’s statements addressed his
remorse and potential motivation, which were not elements of the charges requiring proof
by the state.

Admission of the video into-evidence presented a high level of danger of unfair -

prejudice. Evidence is unfairly prejudicial when it has a “’tendency to suggest a decision on
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an improper basis, commonly, though not necessarily, an emotional one.”” State v.

Martucci, 380 S.C. 232, 250, 669 S.E.2d 598, 607 (Ct. App. 2008); see also State v. Stokes,

381 S.C. 390, 673 S.E.2d 434 (2009); State v. Wilson, 345 S.C. 1, 7, 545 S.E.2d 827, 830

(2001); State v. Dickerson, 341 S.C. 391, 400, 535 S.E.2d 119, 123 (2000); State v.

Franklin, 318 S.C. 47, 55, 456 S.E.2d 357, 361 (1995). The video presented evidence
encouraéing, if not demanding, the jury base its decision on emotion. Husband’s brother
appeared in the video comparing Husband to Appellant in size, age, and health. Husband’s
brother expressed dismay and extreme loss at the passing of Husband and Wife. Victim
impact testimony of this nature is not admissible during the guilt phase of a criminal trial
because it encourages the jury to base its decision on emotion, rather than the evidenee.
Additionally, Appellant appeared in prison garb in the videe. The Supreme Court
held the prosecution may not compel a defendant to wear jail clothing during his trial.
Estelle, 425 US at 512. The Court explained the potential negative effects of presenting an
accused before the jury in prison attire were obvious in light of the almost universal holdings
throughout the country that an accused should not be compelled to go to trial in jail clothing
because of the 'possible impairment of the presﬁmption of innocenc_e. Id. at 504. The Court
held a defeﬁdant appearing in prison attire serves as a “constant reminder of the accused’s
condition implicit in such distinctive, identifiable attire [that] neay affect a jurof’s '
judgment.” Id. at 504-505. According to the Court, “[t]he defendant’s clothing is so lﬂ(eiy
to be a continuing influence throughout the trial _that ... an unacceptable risk is presenfed of
impermissible factors coming into play.” Id. at 505. Compelling a defendant to wear jail
clothing furthers no essential state policy. Id. In addition, typically defendants wearing

prison clothing are the poor because those who can post bail are not subjected to the
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condition, which offends the concept of equal justice embodiéd in the criminal justice
system. Id. at 505-506.

The South Carolina Supreme Court confronted this issue similar in Humbert v.
State, 345 S.C. 332, 548 S.E.2d 862 (2001). The defendant wore a prison jumpsuit,
shackles, and a prison identification bracelet during his trial. Id. at 334, 548 S.E.2d at 86?;. .
The only issue before the Court in H_um_i:ert was whether trial counsel rendered deficient
performance in permitting the defendant to proceed to trial in the prison jumpsuit because
the issues concerning shackling and the identification bracelet were not preserved for
review. Id. at 337, 548 S.E.2d at 865. The Court determined trial counsel was deficient in
allowing the defendant to proceed to trial dressed in prison clothing. Id. The Court
explained “it [is] generally improper for a defendant to appear for a jury trial dressed in
readily identifiable prison clothing.” Id. In a footnote, the Court explained that a
defendant’s appearance at trial dressed in jail clothing is not automatically reversible error
because there may be situations where counsel determines the jail attire benefits the defense
as a matter of trial strategy. Id. at 338 n.4, 548 S.E.2d at 865 n.4. In Humbert, this Court
went on to hold the defendant was not prejudiced by trial counsel’s deficient performance
concerning the prison clothing based upon the “overwhelming evidence” against him. Id. at
338, 548 S.E.2d at 865-866.

Here, the jury observed Appellant in a prison jumpsuit and surrounded by police
officers in the video. Due to the video conferencing aspect of the arraignment, Appellant
was not even permitted in the same room with the judge and other participants. This
reinforced the appearance that Appellant was dangerous and must be kept far away from the

public. Appellant’s appearance was in sharp contrast to his interrogator, Husband’s brother,
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who pleaded for understanding over the loss of his family. The obvious inference drawn by
the jury was Appellant was guilty and was dangerous to the public at large in light of the
fact that Appellant appeared in prison garb in the video, which was admitted into evidence.

Balancing the probative value and the danger of unfair prejudice in this case clearly
demonstrated that the unfair prejudice substantially outweighed the probative value. As
expressed, the probative value was low in light of the state’s burden of proof and the
elements it was required to prove for murder and armed robbery. The dang_er of unfair
prejudice was extremely high due to the statements made .by Appellant and Husband’s
brother, the nature of the video conferencing placing Appellant separate from others,'and
Appellant’s appearance in a prison garb.

Finally, Judge McIntosh abused his discretion in determining the danger of unfair
prejudice did not substantially outweigh the probative value. According to Judge McIntosh,
“[i]t [was] simply a video of the statements made by [Appellant].” R. 194, lines 7-18. One
look at the video demonstrates the judge was well wide of the mark. The judge looked at
the video as one accustomed to seeing individuals dressed in prison jumpsuits, accustomed
to hearing the emotional pleas of victims® family members, accustomed to police officers
providing generalized courtroom security, and with the knowledge t_hat' the video
conferencing was for judicial efficiency and economy. He did not observe Appellant in the
video as a juror would — a dangerous man dressed in prison clothing, surrounded by police,
evoking fear and loathing, and not even permitted in the same room as other members of
society. He did not observe Husband’s brother in the video as a juror would - a grief-

stricken brother confused at the loss of his loved ones and crying out for justice and answers.
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I The trial judge erred in admitting Appellant’s statement to police where the

statement was obtained in violation of Appellant’s right pursuant to the Fifth and Fourteenth

Amendments to the United States Constitution and Article One, Section Twelve of the

South Carolina Constitution due to Appellant’s inability to khowinglv and voluntarily waive

his rights in light of his drug use and medical condition, and the lengthy interrogation

employed by the police.

Relevant facts.

On November 17, 2011, Judge Mclntosh convened a hearing concerning the
prosecution’s motion to present evidence of several statements allegedly given by Appellant
to police. Nov. Tr. 1. Chris Beusee and Robert Gebing, employees of the Anderson County
Sheriff’s Office, testified that they advised Appellant of his rights pursuant to Miranda v.
Arizona, 384 U.S. 436, 478-479 (1966) at 6:35 p.m. in a small interview room at the
Sheriff’s Office. Appellant was in handcuffs during the entirety of the interview. Beusee
and Gebing claimed Appellant could have used the bathroom and obtained food if he
wanted. The officers insisted that Appellant had several smoke breaks during the interview.
R. 6, line 3 -R. 9, line 1; R. 38, line 5 — R. 39, line 14; R. 687 (State’s Exhibit #1). Beussé
asked Appellant for biographical Momation and completed the top portion. He then asked
Appellant to read the first two lines and initial those on the advisement form. Then, Beusse
read the remainder of the form to Appellant. Appellant signed the form. R. 9, line 2 — R.
10, line 10; R. 39, line 18 — R. 40, line 12; R. 687 (State’s Exhibit #1). Thereafter, Beusse
read the waiver of rights portion of the form to Appellant. Appellant s.igned the waiver of
rights portion of the form as well. R. 11, line.2 —-R. 12, line 12; R. 40, lines 223-25; R..687 - -

(State’s Exhibit #1). Appellant did not appear to be under the influence of drugs or alcohol,
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and officers made no threats or promises and officers did not act to intimidate. Appellant
was emotional throughout the interview. R. 10, lines 14-24; R. 39, lines 15-17; R. 40, lines
16-20; R. 42, lines 3-11.

Beusse showed Appellant photographs of Husband and Wife, explaining he was
investigating Husband’s death and Wife’s disappearance. He and Gebing then interviewed
Appellant for “the next several hours.” Beusse asked questions while Gebing took notes. R.
12, line 13 —R. 13, line 3. According to Beusse, Appellant

began to come to a breaking point in the interview. He was looking down at

the floor, wouldn’t make eye contact, started taking deep breaths. Then he

started to act as if he was going to throw up and proceeded to fall out of the

chair onto the floor as if he was passed out. '

R. 13, lines 16-25; see also R. 42, lines 12-13. Beusse notified EMS, who responded.
Beusse claimed Appellant did not require medical treatment, however. R. 14, lines 7-8.
Gebing attempted to evaluate Appellant, including calling his name, shaking him, opening
his eyes, and administering a “sternum rub.” R. 42, line 15 - R. 43, line 12. After EMS
attended to Appellant, the Sheriff knelt down to Appellant, who remained lying on the floor,
and told Appellant it was time to tell the police where Wife was. R. 14, lines 14-25; R. 44,
lines 8-15.

Thereafter, Beusse and Gebing placed Appellant in a police car. Appellant allegedly
gave them directions to locate Wife’s body. During the drive, Appellant sobbed and
indicated he did not want to talk to the police. R. 15, lines 1-21; R. 44, line 19 —R. 45, line
4. Officers searched the area indicated by Appellant and found Wife’s body. Beusse,
Gebing, and Appellant returned to the Sheriff’s Office, stopping by .Taco Bell to pick up
dinner for tne three.' R. 16, lines 8-16; R. 45, line 23 — R. 46, line IQ. After eating, officers

began working on a written statement around 12:30 a.m. or 1 am. while 'sitting in Beusse’s
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office. R. 17, lines 1-21; R. 46, lines 11-15. Beusse typed the statement as Appellant
relayed it to him. R. 17, line 22 —R. 18, line 2.

Beusse read the statement to Appellant, who acknowledged it was his statement, but
complained that it was not in the correct order. Appellant refused to sign the statement
because the order was not correct and he was tired. R. 18, line 3 —R. 19, line 16; R. 41, line
19 — R. 42, line 2; R. 47, lines 8-15.  Thereafter, Appellant was bookg:d at the jail at 4:35
a.m. R. 18, line 21 —R. 19, line 2. This initial interview lasted over ten hours. R. 20, line 1.

The following afternoon, Beusse and Gebing met with Appellant again. Beusse
again advised Appellant of his rights at 2:20 p.m. on October 29, 2009, and Appellant
waived those rights. Beusse, Gebing, and Danny Barton interviewed Appellant in an old
storage room, which was converted into an interview room, at the detention center. R. 21,
line 9 —R. 21, line 12; R. 23, line 19; R. 48, line 21 —R. 50, line 23; R. 51, lines 7-9: R. 696
(State’s Exhibit #3). Again, officers testified that Appellant did not appear to be under the
influence of drugs or alcohol and appeared more rested than the night before. Beusse was
unaware of Appellant receiv_ing any medication. Beusse testified no threats or promises
were made to Appellant. R. 22; lines 13-24. Gebing typed the statement as Appellant
narrated. R. 23, lines 20-24; R. 51, lines 10-23. After Gebing completed the statement,
Appellant indicated it was his statement and placed his initials at the beginning and the end
and by signing at the end. R. 24, lines 3-7; R. 52, lines 1-5; R. 697 (State’s Exhibit #4).

Additionally, officers reviewed the statement from the previous night with
Appellant. Appellant agreed that the first five pages were accurate and he initialed and

signed those pages. R. 24, lines 10-22; R. 52, line 5 — R. 53, line 16.




Beusse denied that Appellant’s initials on the advisement of rights form only as to

the first two rights indicated that Appellant requested representation by counsel. R. 25, line

24 — R. 26, line 6. On cross-examination Beussé admitted that the signatures on the
advisory of rights and waiver of rights forms and statements appeared different. R. 32, line
17-R. 34, line 9.

William Henderson, an employee with Medshore Ambulance Service testified that
he responded to the sheriff’s office on October 29, 2009 in reference to a “nonrespoﬁsive
patient.” R. 56, lines 14-21. He arrived at 9:45 p.m. R. 57, lines 3-5. He observed
Appellant, who was awake and alert, lying supine on the floor of the interview room. | R,
lines 8-13. Appéllant complained of “right-sided abdominal discomfort.” Henderson
observed an abrasion to Appellant’s chest and both of his hands. R. 58, lines 13-20.
Henderson stated the chest abrasion rhay have been caused by a “sternum rub.” R. 58, line
2] — R. 59, line 2. Henderson testified Appellant exhibited none of the usual signs
associated with intoxication; however, Appellant had ingested Oxycontin, Lortab, and
Darvocet within the last seventy-two hours. R. 62, lines 8-14; R. 63, line 25 — R. 64, line 3.
Although Henderson determined Appellant did not require medical attention, he admitted
that EMS remained at the scene for over forty minutes, when the normal medicai contact
should last no longer than twenty-five minutes. R. 64, lines 6-12. Henderson claimed
Appellant reﬁsed to be transported for additional medical treatment. R. 64, lines 13-23. On
cross-examination, Henderson admitted that the drug combination described by Appellant
would result in a “drunken stupor.” R. 68; lines 4-12. |

Appellant’s father, Marshall Fullbright, testified that he could recognize Appellant’s

handwriting as to his signature and initials. R. 95, line 11 —R. 96, line 2. He agreed that the
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signature and initials appearing on State’s Exhibit #1 were written by Appellant. HoWever,
he testified the initials and signa_ﬁnes on State’s Exhibits #2, #3, and #4 were not written by
Appellant. R. 96, line 3 —R. 97, line 20.

At the conclusion of the pretrial hearing, Judge McIntosh found the statements
allegedly given on the night of October 28" and into the morning of October 29" and later
during the afternoon of October 29™ were admissible. Appellant was dbviously in police
custody and officers engaged in interrogating him; therefore, the law requiréd Appellant be
advised of his rights prior to questioning. Judge McIntosh found the officers advised
Appellant correctly of his rights on the night of his initial interrogation and on the second
day of the interrogation. He further found Appellant knowingly, intclliéently, freely, and
voluntarily Waived his rights under.M_iran_da, supra. Concerning the circumstances of the
interrogations, Judge Mclntosh found there was no police coercion despite the “fairly
lengthy initial interrogation.” He noted Appellant “was given multiﬁle smoke breaks,”
“allowed to use the restroom,” and provided with dinner. The only comfort denied
Appéllant, according to Judge McIntosh, was that he was handcuffed in the front of his
body, which the judge found was not unduly coercive under the circumstances. R 102,
lines 13-21. Judge Mclntosh considered “the fact that the interrogation did take place at the
Sheriff’s office,” “the continuity of the interrogation,” and the “significant passage of time
between the first interrogation and the second interrogation on the next day,” including the
change of location between the first statement and the second statemen;[. R. 102, liﬁe 22 -
R. 103, line 5; R. 104, lines 17-21.

He considered Appellant’s age, which was either twénty-nine or thirty, so that “he -

should have been mature.” During the interview, Appellant “fell out on the floor ...
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complaining of right-side abdominal pain and right-sided pain.” He was checked by a

police officer with medical training and by emergency medical personnel who were called to
examine Appellant. Judge McIntosh considered that EMS found Appellant was “okay” and
refused medical treatment. During the examination, Appellant “appeared to be alert, awéke
and oriented and not under the influence of any medications or drugs.” The judge
acknowledged the testimony that Appellant informed EMS that he had taken prescription
pain killers within the previous seventy-two hours; however, the judge was persuaded by the
EMS technician’s testiniony that Appellant did not believe him to be under the influence.
Noteworthy, Judge McIntosh concluded Appellant’s drug use and medical condition went to
the weight of the evidence and not to its admissibility. R. 103, line 6 — R. 104, line 6.

Judge Mclntosh found no police misrepresentations during tﬁe interrogations, no
threats of violence, no intimidation, and no p;omises of leniency. R. 104, lines 12-17.

Judge MclIntosh determined the dissimilarities among the signatures and initials on
the advisement of rights forms, waiver of rights forms, and statements were not factors for
consideration as to admissibility; rather, the obvious and clear dissimilarities among the
various signatures and initials were to be considered by the jury. R. 104, line 22 — R. 105,
line 3.

Thus, Judge McIntosh concluded state’s proposed exhibits #.1 -4 were admissible as
long as the prosecution laid the proper foundation. R. 101, line 2 = R. 102, line 12; R. 105,
lines 3-5; R.687-697 (State’s Exhibits #1-4).

Immediately prior to the trial, Judge McIntosh allowed the prosecution to present
additional evidence concerning statements allegedly made by Appellant. Danny Barton, an

employee with the Anderson County Sherriff’s office, testified that he assisted Beusse with
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the interview of Appellant on October 29, 2009. R. 112, lines 10-18. Barton claimed he
witnessed Appellant sign the advisory of rights from marked as State’s Exhibit #3. R. 113,
lines 2-23. Barton addiﬁonally testified that Appellant drew a picture of a hammer at
Beusse’s direction as part of his statement. He claimed he witnessed Appellant initial the
hammer sketch. R. 114, line 1 —R. 115, line 18; R. 699 (State’s Exhibit #5).

Barton and Beusse then escorted Appellant to several locations in Anderson County
looking for evidence to connect Appellant to the crimes, but found noﬁe. R. 117, line 10 —
R. 119, line 7. The following day, October 30, 2009, Barton and John Williams escorted
Appellant looking for evidence. Barton testified that he advised Appellé.nt of his rights, and
Appellant waived those rights. R 119, lines 1l8 —R. 123, line 7; R. 700 (State’s Exhibit #6).
They were unable to find any evidence in the areas indicated by Appellant. R. 123, line 21 —
R. 126, line 18. |

Judge Mclntosh found the hammer sketch admissible as the result of a free and
voluntary statement given by. Appellant after waiving his rights. R. 116,l lines 11-17.
Additionally, Judge McIntosh found the advisory of rights and Waiver conducted by Barton
admissible. R. 123, line 14. He went onlto reiterate his ruling from pre-trial hearing. He
added that Barton’s testimony regarding Appellant directing him where to go' to find
evidence was admissible as it was the product of Appellant freely and voluntarily waiving
his rights. R. 138, line 12 —R. 139, line 7.

Discussion.
The Fifth Amendment’s privilege against self-incrimination provides an individual

who- has been accused -of a crime the right to consult with an attorney and to have an
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attorney present during custodial interrogation. Miranda v. Arizona, 384 U.S. 436, 478-479

(1966).

In Jackson v. Denno, 378 U.S. 368, 376 (1964), the United States Supreme Court

held that “a defendant in a criminal case is deprived of due process of law if his conviction
is founded, in whole or in part, upon an involuntary confession, without regard for the truth
or falsity of the confession.” To introduce a statement produced during custodial
interrogation, the prosecution must prove by a preponderance of the evidence that the
statement was made freely an_d voluntarily, and taken in compliance with Miranda. See

State v. Pittman, 373 S.C. 527, 656, 647 S.E.2d 144, 164 (2007); State v. Von Dohlen, 322

S.C. 234, 243, 471 S.E.2d 689, 694 (1996); State v. Goodwin, 384 S.C. 588, 601, 683

S.E.2d 500, 507 (Ct. App. 2009); State v. Miller, 375 S.C. 370, 378, 652 S.E.2d 444, 448

(Ct. App. 2007); State v. Compton, 366 S.C. 671, 680, 623 S.E.2d 661, 666 (Ct. App. 2005);
)

State v. Crawley, 349 S.C. 459, 463, 562 S.E.2d 683, 685 (Ct. App. 2002). The waiver has

two distinct dimensions. It must be “voluntary in the sense that it was the product of a free
and deliberate choice rather than intimidation, coercion, or deception,” and it must be “made

with a full awareness of both the nature of the right being abandoned and the consequences

of the decision to abandon it.” Moran v. Burbine, 475 U.S. 412, 421 (1986); see also State

v. Middleton, 288 S.C. 21, 25, 339 S.E.2d 692, 694 (1986). |
In South Carolina, a court must examine the totality of the circumstances

surrounding the custodial statement. “The eng court must answer the question: did

totality of the circumstances surrounding the custodial statement defeat the defendant’s will?

State v. Moses, 390 S.C. 502, 513,702 S.E.2d 395, 401 (Ct. App. 2010); see also Withrow -

v. Williams, 507 U.S. 680, 693 (1993).
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Courts have recognized appropriate factors that may be considered in a
totality of the circumstances analysis: background; experience; conduct of
the accused; age; maturity; physical condition and mental health; length of
custody or detention; police misrepresentations; isolation of a minor from his
or her parent; the lack of any advice to the accused of his constitutional
rights; threats of violence; direct or indirect promises, however slight; lack of
education or low intelligence; repeated and prolonged nature of the
questioning; exertion of improper influence; and the use of physical
punishment, such as the deprivation of food or sleep.

Id. at 513-514, 702 S.E.2d at 401 (internal citations omitted). The test requires
consideration of “’totality of all the surrounding circumstances — both the characteristics of

the accused and the details of the interrogation.”” Dickerson v. United States, 530 U.S. 428,

434 (2000)(citations omitted). Consideration of a person’s mental capacity is an important
factor in determining whether a statement to police was voluntary. State v. Callahan, 263
S.C. 35, 41, 208 S.E.2d 284, 286 (1974)(citing State v. Cain, 246 S.C. 536, 144 S.E.2d 905
(1965)).

An examination of the totality of the circumstances demonstrates Appellant’s
alleged waiver was unknowing and involuntary. Appellant admitted to taking dangerous
narcotic medications, which were not prescribed for him, within seventy-two hours of the
interrogation. Appellant suffered a medical emergenéy during the interrogation requiring
the services of emergency medical personnel. He complaihed of severe abdominal pain. As
admitted by the officers, the initial interrogation continued for over ten homs. The totality

of the circumstances required exclusion of Appellant’s statements to police officers.
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CONCLUSION

Appellant respectfully requests this Court reverse his convictions and sentences and

remand the matter for a new trial.

This 25th day of March, 2014.

Respectfully submitted,

Susan B. Hackett -
Appellate Defender

ATTORNEY FOR APPELLANT
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APPELLANT’S STATEMENT OF ISSUES ON APPEAL

In violation of Appellant’s right against self-incrimination pursuant to the Fifth and
Fourteenth Amendments to the United States Constitution and Article One, Section
Twelve of the South Carolina Constitution, the trial judge erred in admitting Appellant’s
video-recorded statements at his arraignment hearing where the statements were obtained
through questioning by the brother of the deceased and Appellant neither received
advisement of his right against self-incrimination nor voluntarily waived his right.

The trial court erred in admitting the video-recorded statements by Appellant at his
arraignment, in which he responded to specific questions by the brother of the deceased, a
non-judicial officer, concerning the crime by asking for forgiveness and essentially
admitting his guilt where the danger of unfair prejudice substantially outweighed the
probative value.

The trial judge erred in admitting Appellant’s statement to police where the statement
was obtained in violation of Appellant’s right pursuant to the Fifth and Fourteenth
Amendments to the United States Constitution and Article One, Section Twelve of the
South Carolina Constitution due to Appellant’s inability to knowingly and voluntarily
waive his rights in light of his drug use and medical condition, and the lengthy
interrogation employed by police.
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STATEMENT OF THE CASE

On the night of October 23, 2009, Homer Staton and his wife JoAnne Staton were
murdered in Anderson County. (R pp. 170-78, 198-241, 244-259, 395-415). On October 29,
2009, the Anderson County Sheriff’s Office arrested appellant, Mathew B. Fullbright, for the
Statons’ murders. (R. pp. 204, 11. 15-24; p. 206, 1. 1-4; p. 221,1. 5 - p. 225, 1. 7). On January 19,
.2010, the Anderson County grand jury indicted Fullbright for two (2) counts of murder and two
(2) counts of armed robbery in relation to the Statons’ murders. (Indictment Numbers 2010-GS-
04-69 through 72). Fullbright was represented on the charges by Scott Robinson, Esqui;e. The
State was represented by the elected Solicitor Chrissy Adams and Assistant Solicitor Catherine
Huey. (R.p.109). Fullbright proceeded to trial from January 23™ . 27" 2012 before Circuit
Court Judge R. Lawton Mcintosh and a jury.! At the conclusion of the trial, the jury found
Fullbright guilty of both counts of murder and both counts of armed robbery. (R. p. 685, 1. 5-
23). Judge Mclntosh sentenced Fullbright to life imprisonment for each count of murder and
thirty (30) year for each count of armed robbery. The sentences were ordered to run
consecutively. (R. p. 686, il. 1-6). This appeal followed.

RESPONDENT’S STATEMENT OF FACTS

Homer and JoAnn Staton (“the victims”) were an elderly couple. Both victims wore
glasses. Mr. Staton wore a hearing aid and a colostomy bag. The victims had bought and sold
gold jewelry for approximately thirty (30) years at the time of their deaths. They would travel to

various parts of the Upstate of South Carolina buying and selling gold jewelry. Mr. Staton

!A Jackson v. Denno, 378 U.S. 368, 84 S.Ct.1774 (1964), hearing was conducted prior to trial on
November 17, 2011 before Judge McIntosh. (R. Nov. 17, 2011, pp. 1-108). Additional testimony regarding
statements Fullbright made to police was taken on January 23, 2012, before the trial began. (R. pp. 110-136).



would usually carry approximately twenty five thousand ($25,000) dollars in cash on his person
when engaging in these transactions. The cash would consist almost entirely of one hundred
dollar ($100.00) bills. Mr. Staton also wore gold jewelry. Mrs. Staton would drive to the
locations where the Statons were to purchase gold, and Mr. Staton would sit in the passenger
seat. The Statons would not engage in buying and selling gold after dark unless they knew the
pérson who they were to engage in the transaction w1th (R. pp. 170-183, 404).

On Friday, October 23, 2009, at about 4 p.m., the Statons stopped by the Country Buffet
restaurant in Greenville, S.C. to visit with their daughter, Traci, who worked there. The victims
visited with their daughter for approximately twenty (20) to thirty (30) minutes and then left.
Little did Traci know this was the last time she would see her parents alive. (R. pp. 170-183).

Later that evening, after visiting with their daughter at the restaurant, and after receiving
a phone call at their home in Taylors, S.C., the Statons left their residence headed to Anderson
County. The Statons were traveling in their black Toyota Corolla. (R. pp. 494-97, 268-274,
364-67, 198-201, 220-28).

The next day, the Staton’s black Corrolla was discovered abandoned on Horton Road in
Anderson County. The Anderson County Sheriff's Office responded to the abandoned vehicle,
and forensics officers discovered the Statons’ car was filled with vast amounts of blood, bone
fragments, and human tissue matter. The front portions of the two (2) front seat belts in the car
also contained blood, bone, and tissue matter, indicating the two (2) front occupants in the car
were seated with their seatbelts fastened when they were assaulted. The Statons, however, were
nowhere to be found. Obviously, foul play was suspected, but the case was opened as a missing

person(s) case. One of the first steps law enforcement took was to try to obtain Mr. and Mrs.



Staton’s cell phone records. (R. pp. 198-201,312-340, 418-421, 494-96, 268-274, 364-67, 220-
28, 484-88).

While law enforcement was investigating the case, two (2) days later, on Sunday,
October 25™, the body of Homer Staton was discovered by a man walking his dog on Asaville
School Road, also in Anderson County. Mr. Staton’s jewelry was missing from his body, and
there was no cash on his person. An autopsy was performed, and the manner of death was
' aetcmmed to be homicide. Mr. Staton died as a result of blunt force trauma to the head. He
was hit a minimum of twelve (12) times. Some, if not all, of the injuries, were caused by an
object consistent with the head of a hammer. The missing person(s) case had now become a
murder investigation, but JoAnn Staton had still not been found. (R. pp. 198-201, 395-96, 488-
89).

Once the Anderson County Sheriff’s Office received the Statons’ cell phone records,
investigators looked at Mr. Staton’s last phone calls. One (1) of the last phone numbers on those
records was the phone number of Irving “Ernie” Ramirez. Investigators immediately
interviewed Ramirez at his home in Belton, S.C. Aﬁer investigators spoke with Ramirez, their
investigation turned to the appellant, Matthew B. Fullbright (“Fullbright™), because Ramirez, a
neighbor of Fullbright, informed investigators Fullbright had borrowed his cell phone the
evening of October 23, 2009. (R. pp. 201-04, 268-274, 483-492).

On Wednesday evening, October 28", Fullbright turned himself in to police on unrelated
charges. Thereafter, Fullbright agreed to speak with investigators at the Anderson County
Sheriff’s Office. JoAnn Staton had still not been found even though more than five (5) days had

passed since her disappearance and three (3) days since her husband’s body had been found. (R.



pp. 201-41, 244-259, 492-503).

Questioning of Fullbright began around 6:30 p.m. at the Sheriff’s Office. Finally, after
10 p.m. on the same date, October 28", Fullbright told Sheriff John Skipper he knew where Mrs.
Staton was and agreed to lead investigators to her. (R. pp. 204-220, 492-97).

Fullbright led investigators to JoAnn Staton by giving police directions as he was seated
in the front passenger seat of a patrol car. Fullbright directed police td a new, but desolate,
higher-end residential development in Iva, S.C. It was pitch black when investigators and
Fullbright arrived at this locaﬁbn, and Fullbright guided police to within fifty (50) feet of JoAnn
Staton. Based on Fullbright’s directions and pointing out the general area where she would be
found, investigators found JoAnn Staton’s body. (R. pp. 264-271, 517-522).

Mrs. Staton’s autopsy revealed she also died as a result of blunt force trauma to the head,
also consistent with a hammer like object. She was hit a minimum of eighteen (18) times. (R.
pp. 406-17).

The autopsies of both victims revealed they had been struck numerous times on the right
side of the head. The pathologist testified, at trial, the victims’ injuries were consistent with
being murdered in their car and being attacked by someone in the back seat of their car wielding
a hammer like weapon. This was also confirmed by a crime scene reconstruction expert. (R. pp.
395-417, 418-422).

After directing investigators to Mrs. Staton’s body and after returning to the Sheriff’s
Office, Fullbright confessed to being an integral part of the murders and armed robberies of the
Statons. Fullbright admitted the motive for the murders was robbery, in that the Statons were

expected to have a large amount of cash on them and jewelry. Fullbright also admitted he had



previous dealings with the Statons and knew they carried a large amount of cash. (R. pp. 229-
241, 170-183, 244-259, R. 688 & 697, State’s Ex. 2 & 4).

Fullbright gave police a detailed account of what happened Friday, October 23, 2009. He
explained the plan was to set up a fake jewelry buy in a secluded place and to lure the Statons
there. He arranged for the Statons to pick him up near his residence and to travel to and meet a
fictitious gold seller, “a big fish,” if you will. Fullbright admiﬁed the Statons picked him up as
planned, and Jo Ann drove, Homer Staton was in the passenger seat, and Fullbright was seated in
the back seat of the victims’ Corrolla. Fullbright explained when the three (3) of them [the
Statons and Fullbright] reached the secluded destination, a newer neighborhood on Lake
Secession in Iva, the Statons were bludgeoned to death in their own car with a hammer and then
robbed of their expensive jewelry and vast amounts of cash they were known to carry. Fullbright
explained JoAnn Staton was still seated in the front driver’s seat of the vehicle when she was
attacked, and Homer Staton was seated in the front passenger seat when he was attacked.
Fullbright also explained JoAnn Staton was discarded at the murder scene on Waterside Drive,
and he drove the Staton’s car with Homer Staton, dying or deceased, still in the passenger seat, to
Asaville School Road where Homer Staton’s body was discarded. Fullbright stated the Staton’s
car was eventually abandoned on Horton Road. Fullbright even described the murder weapon,
which was a hammer, and then led investigators to where a hammer was discarded in a swamp
off Monitor Road in Anderson County. The swamp was eventually drained and a hammer
consistent with that described by Fullbright as the murder weapoﬁ was recovered in the swamp.
(R. pp. 244-259, 299-300, 341-42, 344-45, 3473, 492-519).

Fﬁllbright, in his confessions, admitted to planning to kill and rob the Statons, but he did




not admit to swinging the hammer himself. He blamed that on Ernie Ramirez.> Fullbright
claimed he was outside the car on the ground, pretending to be robbed, when Ramirez entered
the rear of the victims’ car and attacked them. However, Fullbright admitted to planning the
murders and robberies, to being present, to being an integral part of these crimes, and getting
proceeds from these crimes after the murders were completed. Fullbright also admitted it was he
wﬁo disposed of Homer Staton’s body, and it was he who disposed of the victims® Corrolla on
Horton Road. (T. pp. 229-241, 244-259, 492-519, R. 688 & 697, State’s Ex. 2 & State’s Ex. 4).3

Fullbright also admitted involvement in the crimes at his bond/arraignment hearing on a
conspiracy charge. At this hearing, which took place on November 4, 2009, Fullbright was
asked by the victim Homer Staton’s brother why he, Fullbright, killed the victims. Fullbright
responded that he had gotten into a lifestyle [drugs] that led to these murders, and like David of
the Bible, who murdered Uriah to have his wife, God could forgive him, Fullbright, for the
victims’ mﬁrders. This conversation with the victims’ relative was recorded on video-tape by
WYFF News Channel 4, who happened to be at the hearing, and was played for the jury at
Fullbright’s trial. (R. pp. 196-97, 515, State’s Ex. 15 [videotape]).

The testimony at trial also established the motive for the robbery and murders of the
Statons. Fullbright was a heavy user of illegal drugs. Police were able to locate a drug dealer,

who testified before the jury, that on the night of the victims® murders, Fullbright contacted him,

The police investigation eventually determined Ramirez was not involved in the murders; however,
Ramirez had picked up Fullbright after the murders and after Fullbright had abandoned the victims’ car on Horton
Road. (R. pp. 268-274, 525-530).

3Fullbright actually gave two (2) different written statements to police. The first was lengthy, and
Fullbright initialed several pages of the same but refused to sign this statement because he was sleepy and did not
like the order of events as set forth in the statement. The 2™ statement was shorter and basically a synopsis of the 1%
written statement, which Fullbright gave after being given some time to sleep, and Fullbright did sign this 2"
statement as true and correct. (R. pp. 229-241, 244-259, 492-519, R. 688 & 697, State’s Ex. 2, State’s Ex. 4).



by phone, and arranged a meeting. When Fullbright arrived at the meeting, he was driving a
small black car. The dealer had never seen Fullbright in this car before. This meeting took place
shqrtly after the victims were murdered. Fullbright then purchased a large amount of drugs from
the drug dealer with cash. Some of the cash included one hundred dollar ($100.00) bills. Over
the next seyeral days, Fullbright purchased even more drugs from the same dealer, and the dealer
described these purchases as more than the usual amount Fullbright bought from him on previous
' bccasions before the night the Statons were murdered. (R. pp. 355-363, 364-377).

Cell phone records also established Fullbright had in fact been in contact with the Statons
before the day of their disappearance by contacting them on his aunt’s telephone. Additionally,
in his confessions, Fullbright admitted he used Ramirez’ phone to “set up” the Statons on the day
of their murders. Furthermore, cell phone records established that on the date of their murders
the Statons were contacted at their home in Taylors around 6:00 p.m., and they then drove
. through Williamston, S.C., to Belton, S.C., and eventually ended up in Iva. Mr. Staton stopped
making cell phone calls on his personal cell phone around 8:00 p.m. on the night of his murder.
Cell phone records also showed Fullbright started making cell phone calls to a friend and then
the drug dealer after 9:00 p.m. the same night on a “Go Phone” recently purchased by Homer
Staton, which Fullbright also admitted in his c‘;onfession. The box for this Go Phone was
recovered in the victims® abandoned Corrolla. Héwever, the cell phone records and
investigation showed Fullbright did not immediately call Ramirez after the victims were
murdered, as he claimed in his confessions, and in fact Ramirez was at his home during the time
period that the murders occurred. (R. pp. 268-274, 364-377, 423-28, 429-484, 497-500, 510-14,

517-19).



The State was also able show, through receipts and surveillance video footage, that the
day following the victims® murders, Fullbright entered a Walmart and purchased two (2) gas
cans and then gasoline at an adjoining gas station. Ramirez informed police that the day
following the victims® murders, he accompanied Fullbright deer hunting, where Fullbright
burned items in a burn pile. Ramirez took police to the location of the burn pile. Police
photographed the bum pile, and these photographs were admitted before thé jury. Fullbright also
admitted in his confession to burning items from the murders in the burn pile. The State also
established through two (2) séparate witnesses, Fullbright also entered a convenience store on
Saturday October 24" the day following the murders, and made three (3) separate purchases
each with a one hundred dollar ($100.00) bill, and on these occasions, Fullbright purchased items

that could be used to smoke drugs. (R. pp. 268-274, 341-42, 378-390, 259, 501-09).




ARGUMENT IL.

Judge McIntosh did not err in admitting the video-recorded statements of
Fullbright at his bond/arraignment hearing because it was not required
that Fullbright be advised of his Miranda rights where he was questioned
by the brother of the victim who was not acting as an agent of the State;
further, he received advisement of his right against self-incrimination

and voluntarily waived his right, and, even if the admission of this
evidence was erroneous, its admission was harmless given the other over-
whelming evidence of Fullbright’s guilt.

What Occurred Below
As previously stated, at a bond/arraignment hearing on a conspiracy charge, which took
place on November 4, 2009, the victim Homer Staton’s brother asked Fullbright why he
committed the murders. Fullbright responded with an admission that he committed the murders

of the victims because of his drug lifestyle, but God would forgive him. (State’s EX. 15). Prior

. to trial, Fullbright objected to the admission of his video-recorded statements to the victim's

brother alleging they were taken in violation of his 6" Amendment right to counsel. (R. pp. 138-
143, 149-171, 184-194). In fact, several times counsel pointed out he was not arguing the Fifth
Amendment but the Sixth Amendment right to counsel. (R. pp. 141-42). While counsel
acquiesced that the issue he was raising brought in m‘ concerns, he repeatedly raised a
Sixth Amendment right to counsel violation, not a Fifth Amendment violation. (R i)p. 139-143).

There was no evidence admitted during the pre-trial hearing or during the trial itself that
the victim’s brother was acting at the behest of the State or law enforcement when he asked
Fullbright why he committed the murders. (R. pp. 139-143, 149-171, 184-194, 391-93). Judge
Mclntosh ruled Fullbright’s statements to the victim’s brother were admissible as admissions

against interest. Judge McIntosh also ruled Fullbright’s Fifth Amendment and Sixth Amendment

4 Miranda v. Arizona, 384 U.S. 436 (1966).



rights were not violated, and he would allow Fullbright to make any objection preserving the
issues for appeal. (R. 139-143, 149-171, 184-194, 391-93).° Thé State introduced the videotaped
admissions of Fullbright during the trial and published them to thé jury. (State’s Ex. 15, R. pp.
196-97, 540, 684). Fullbright did not contemporaneously object when the tape was played for
the jury. (R. pp. 196-97, 391-93, 540, 684).

| Lack of Preservation of the Issue Raised on Appeal -

On appeal, Fullbright argues his statements made on television to the victim’s brother in
response to the victim’s brother’s questions at an arraignment proceeding before a magistrate
should be suppressed because his Fifth Amendment right not to incriminate himself was violated.
(See BOA, p. i, 1, 4-17).% This issue is not preserved for appellate review because it was not
raised by Fullbright below. (R. pp. 139-143, 149-171, 184-194) CfMize v. Blue Ridge Ry. Co,,
219 S.C. 119, 64 S.E.2d 253 (1951); State v. Fletcher, 363 S.C. 221, 609 S.E.2d 572 (Ct. App.
2005); Duncan v. Hampton County Sch. Dist. No. 2, 335 8.C. 535, 517 S.E.2d 449 (Ct. App.

1999)(cert. denied); Wierszewski v. Takarick, 308 S.C. 441, 418 S.E.2d 557 (Ct. App.

1992)(issue not preserved for review merely because the trial judge mentions it). While the trial

court later stated Fullbright objected on both Fifth and Sixth Amendment grounds (See R. pp.

5 Specifically, Judge McIntosh found Fullbright’s Fifth Amendment right against self-incrimination was not
violated because he was not subject to custodial interrogation by law enforcement as held in State v. Kirton, 381
S.C. 7, 671 S.E.2d 107 (Ct. App. 2008), and therefore Miranda was not applicable. Judge McIntosh held
Fullbright’s Sixth Amendment right to counsel was not violated because the Sixth Amendment right to counsel was
offense specific, and while the right was applicable to an arraignment hearing, Fullbright did not invoke his right to
counsel on this specific charge. Further, Fullbright executed a waiver of his right to counsel. (R. pp. 391-93).

6 Under this ground in his brief, Fullbright does not argue his 6" Amendment right to counsel was violated;
however, he does mention this ground was raised below by his counsel. (IBOA. pp. 4-17). He repeatedly argues
under this ground only that his 5* Amendment right against compulsory self-incrimination was violated. (See IBOA
pp. 4-17). This is also clearly stated in his statement of issue on appeal. (IBOA, p. 1). Under the 2" ground of his
brief, Appellant states he argued below both 5% and 6™ Amendment concerns to the trial court. However, this is
incorrect. Below, Appellant made clear he was arguing a 6® Amendment violation, not a 5" Amendment violation.

.(R. pp. 138-143). As a result, the issue Appellant argues under ground one is not preserved for appellate review.
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391-93), this was incorrect. (R. pp. 139-143, 149-171, 184-194). Appellant raised only a Sixth
Amendment violation below, not a Fifth Amendment violation. (R. pp. 139-143, 89-111, 184-
194).  Further, when the tape was actually introduced or played for the jury, there was no
objection by Fullbright on any basis, including that his Fifth Amendment right or his Sixth
Amendment right was violated, and the playing of the tape occurred at the end of the trial and
again at the close of the State’s closing argument. (Tr. pp. 515, 724). State v. Wannamaker, 346

S.C. 495, 552 S.E.2d 284 (2001); State v. Simpson, 325 S.C. 37,479 S.E.2d 57 (1996); Ramos

v. Hawley, 316 S.C. 534, 451 S.E.2d 27 (Ct. App. 1994)(failure to object to photographs at the
time they were offered waives right to object on appeal). For all of these reasons, Petitioner’s
Fifth Amendment argument is not preserved for appellate review.’
The Laék of Merit of this Issue
Even if the issue Fullbright argues under ground one of his brief was somehow preserved
for appeal, i.e. that his Fifth Amendment right against self-incrimination was allegedly violated,
the issue has no merit as Judge McIntosh found.

Standard of Review
(On Appeal)

In criminal cases, an appellate court sits to review errors of law only. State v. Baccus,

367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006); State v. Wood, 362 S.C. 520, 525, 608 S.E.2d 435,

438 (Ct. App. 2004). An appellate court is bound by the trial court’s factual findings unless they

are clearly erroneous. Id.; State v. Landis, 362 S.C. 97, 101, 606 S.E.2d 503, 504 (Ct. App.

7 For the latter reason, any Sixth Amendment claim, if raised here is not preserved. Further, any Sixth Amendment
claim was abandoned in the statement of issue on appeal and in the body of his brief. (BOA, pp. i, 1, 4-17). Rule
208(b)(1)(B), Cathoun v. Calhoun, 339 S.C. 96, 529 S.E.2d 14 (2000)(ordinarily, no point will be considered on
appeal which is not set forth in the statement of the issues on appeal); See Eubank v. Eubank, 347 S.C. 367, 555

S.E.2d 413 (Ct. App. 2001)(statement of issue when read in conjunction with argument adequately raised issue).
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2004). On appeal, the appellate court is limited to determining whether the trial court abused its

discretion. State v. Walker, 366 S.C. 643, 653, 623 S.E.2d 122, 127 (Ct. App. 2005). The
conduct of a criminal trial is left largely to the sound discretion of the trial judge, who will not be
reversed absent a prejudicial abuse of discretion. State v. Bridges, 278 S.C. 447, 448, 298 S.E.2d
212,212 (1982).
(Admission of Evidence)
The admission or exclusion of evidence is within the sound discretion of the trial judge

and is reversible only for an abuse of discretion. State v. Morris, 376 S.C. 189, 205, 656 S.E.2d

359, 368 (2008); State v. Pagan, 369 S.C. 201, 208, 631 S.E.2d 262, 265 (2006); State v. Stanley,
365 S.C. 24, 33, 615 S.E.2d 455, 460 (Ct. App. 2005). An abuse of discretion occurs when the
conclusions of the trial court either lack evidentiary support or are controlled by an error of law.

State v. Pittman, 373 S.C. 527, 577, 647 S.E.2d 144, 170 (2007); State v. Wilson, 345 S.C. 1, 5-

6. 545 S.E.2d 827, 829 (2001). The relevance, materiality, and admissibility of evidence are
matters within the sound discretion of the trial court, and a ruling will be disturbed only upon a

showing of an abuse of discretion. State v. Rosemond, 335 S.C. 593, 518.8.E.2d 588 (1999).

Admissibility of a Defendant’s Statements
As a general rule, it is an exception to the hearsay rule that a defendant’s out of court
statement may be testified to by the witness who heard an oral statement, or received a written

statement. State v. Plyler, 275 S.C. 291, 270 S.E.2d 126 (1980); State v. Shorter, 85 S.C. 170, 67

S.E.121 (1910); State v. Hambright, 310 S.C. 382, 426 S.E.2d 806 (Ct. App. 1992); State v.

Good, 308 S.C. 313, 417 S.E.2d 643 (Ct. App. 1992). Anything that a defendant has stated,

which is relevant to any question involved in the trial, is admissible in evidence against him.
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State v. Pittman, 137 S.C. 75, 134 S.E.514 (1926); State v. Tumer, 117 S.C. 470, 109 S.E.119
(1921). This is true, so long as the statement, if made to police during custodial interrogation,
was voluntarily made. State v. Childs, 299 S.C. 471, 385 S.E.2d 839 (1989); State v. Sanders,
227 S.C. 287, 87 S.E.2d 826 (1955); State v. Judge, 208 S.C. 497, 38 S.E.2d 715 (1946).
However, when evidence is obtained by a third (3™) person, not acting at the direction of
the police or prosecutors, there is no Fifth Amendment violation, because the suspect is not being

compelled by a governmental actor or agent. State v. Kirton, 381 S.C. 7, 671 S.E.2d 107 (Ct.

App. 2008)(statement made during arraignment hearing by defendant in response to magistrate’s
innocuous question was not in a custodial type setting and was admissible). Incriminating
statements not deliberately elicited by agents of the State or judges, may be used against a
defendant, and although a defendant that is incarcerated is “in custody” there is no requirement
that Miranda warnings be given. State v. Edwards, 220 S.C. 373, 66 S.E.2d 348
(1951)(magistrate was permitted to testify that while the bond for certain co-defendants was
being arranged, he heard several statements made in his presence about the case and the

connection between the several defendants); State v. Kirton, supra; State v. Holliday, 333 S.C.

585, 510 S.E.2d 436 (Ct. App. 1999)(statements made by a defendant before a magistrate at a

bond proceeding admissible against the defendant at trial); State v. Morris, 307 S.C. 430, 415
S.E.id 819 (Ct. App. 1991)(where de.fendant was arrested, Mirandized, and taken to the jail to be
booked, after having never invoked any of his Miranda rights, and during the booking process,
and the jailer engaged in a normal conversation with the deferidant, during which defendant
made incriminating statements, to wit: “I shot him,” and “If I would have had my .357 I would

have killed him for sure,” statements were admissible.).
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The statements of Fullbright at the bond/arraignment hearing in this case are not different
from those made by a defendant to a family member or friend in the presence of a police officer.

Arizona v. Mauro, 481 U.S. 520, 107 S.Ct. 1931 (1987)(finding statements of defendant to his

wife made in the presence of police officer who defendant knew was there and knew was
recording the conversation, were admissible because the conversation between the defendant and
his wife were not the functional equivalent of questioning by the police, where the officer never
asked the defendant any questions, nor did the officer direct the defendant’s wife to ask any

questions); State v. Von Dohlen, 322 S.C. 234, 471 S.E.2d 689 (1996)(statements made by the

defendant to his employer, who was also a part-time magistrate, were admissible, where the
magistrate was visiting the defendant in jail as an employer, and not as an agent of the State);
Good, 308 S.C. 318(statement by juvenile [tried as adult] to his guardian (uncle) was not
protected by any testimonial privilege, and therefore admissible through uncle’s testimony); In re
Drolshagen, 280 S.C. 84, 310 S.E.2d 927 (1984)(questioning of student by principal, in
principal’s office with police officer present, was not a custodial interrogation).

The requirements of Miranda only apply to custodial interrogations by the State or agents
of the State. Accorciingly, statements made to private persons are not subject to the requirements

of Miranda. State v. Lynch, 375 S.C. 628, 654 S.E.2d 292 (Ct. App. 2007)(statements made by

defendant who was a prison inmate to news reporter during interview with news reporter were
not subject to requirements of Miranda because the news reporter was not acting as an agent of
the State). See e.g. State v. Commander, 384 S.C. 66, 681 S.E.2d 81 (Ct. App. 2009)(where
fellow inmate testified to statements defendant made to him about his trial strategy and inmate

was not acting as agent of the State); State v. Turner, 371 S.C. 594, 641 S.E.2d 435
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(2007)(statements defendant made to co-defendant in the back of a police car and recorded by
police were admissible because there was no interrogation by law enforcement or its functional
equivalent, therefore, Miranda did not apply). As a result, Jude McIntosh did not err in admitting
this evidence. This ground has no merit and must be dismissed with prejudice.

Furthermore, the record shows that before the arraignment hearing, Fullbright had
already been apprised of his Miranda rights at least three (3) times by police investigators,
.including the fact that anything he said could and would be used against him in a court of law,
and Fullbright acknowledged he was aware of his Miranda rights and waived those rights.
(State’s Ex. 1, State’s Ex. 3, State’s Ex. 6, Tr. Nov. 17, 2011, pp. 5-93; Tr. pp. 24-50). Further,
the evidence in the pre-trial hearing regarding the admissibility of the videotape reflected the
magistrate at the arraignment proceeding had advised Fullbright of his Miranda rights. (Tr. pp.
53-57, 89-110, 125-35). The magistrate did not require Fullbright to answer the victim’s
brother’s question. (State’s Ex. 15). Fullbright knowingly and voluntarily chose to answer the
victim’s brother’s question. As a result, and for this additional reason, there is no merit to this

appellate ground.®

8 Even if Fullbright was raising a Sixth Amendment claim here, which he is not, the issue would have no merit. As
Judge Mclntosh found, there was no Sixth Amendment violation. The Sixth Amendment Right to Counsel attaches
when adversarial proceedings have been initiated and at all critical stages, and in the context of the
questioning/statement setting, only to “post-indictment” interrogations. Michigan v. Harvey, 494 U.S. 344 (1990):
State v. Register, 323 S.C. 471, 476 S.E.2d 153 (1996); State v. Kennedy, 325 S.C. 295, 479 S.E.2d 838 (Ct. App.
1996). Further, the Sixth Amendment right to counsel is offense specific. Accordingly, if a defendant has been
appointed or retained counsel in one case, it does not preclude the prosecution from talking to a defendant about
another matter. McNeil v. Wisconsin, 501 U.S, 171 (1991); Arizona v, Roberson, 486 US. 675 (1988); State v.
McCray, 332 S.C. 536, 506 S.E.2d 301 (1998); State v. Register, 323 S.C. 471, 476 S.E.2d 153 (1996). This is true
even when the defendant is arrested on a related charge, arising out of the same transaction or occurrence. Texasv.
Cobb, 532 U.S. 162 (2001); State v. Owens, 346 S.C. 637, 552 S.E.2d 745 (2001); State v. George, 323 S.C. 496,
476 S.E.2d 903 (1996); State v. Wilder, 306 S.C. 535, 413 S.E.2d 323 (1991); State v. Howard, 295 S.C. 462, 369
S.E.2d 132 (1988). Although the 6 Amendment right to counsel may attach at an arraignment proceeding, the right
must be invoked by the defendant, even if the charge is related to the same facts on which he may have invoked the
right on other charges. Patterson v. Illinois, 487 U.S. 285 (1988). See also Montejo v. Louisiana, 556 US. 778
(2009). Furthermore, the victim’s brother was not an agent of the State, so there was no 6© Amendment violation.
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Harmless Error
Furthermore, even assuming arguendo Judge Mclntosh erred in admitting Fullbright’s
videotaped admissions to a victim’s family member; it was harmless given the other
overwhelming evidence of Fullbright’s guilt apart from the tape of the arraignment hearing.

Arizona v. Fulminante, 499 U.S. 279, 310, 111 S.Ct. 1246 (1991)(holding error in admission of

involuntary confession is subject to harmless error analysis); Franklin v. Catoe, 346 S.C. 563,

552 S.E.2d 718 (2001)(same); State v. Perry, 74 S.C. 551, 54 S.E.764 (1906)(finding admission
not prejudicial in part because. defendant made same confession to others).

Completely separate from the videotape of the arraignment, the record shows the victims
were last seen alive on the afternoon/evening of October 23, 2009 by their daughter in
Greenville. The victims, who were residents of Taylors, SC regularly engaged in purchasing
gold; however, the victims would not engage in such transactions after dark unless they knew the
person involved. The victim Homer Staton wore expensive jewelry and carried approximately
$25,000 in cash on his person, mostly in one hundred dollar ($100) bills. (R. pp. 170-18, 404,
488-89). Cell phone records established the victim Homer Staton received several cell phone
calls on the night of his disappearance, including one (1) at his residence in Taylors, from a cell
phone in Anderson County, belonging to Ernie Ramirez, a neighbor of Fullbright. (R. pp. 268-
274, 364-77, 423-28, 429-492). The victims’ car was then found the following moming in

Anderson County abandoned on a secluded road with blood spatter, human bone fragments, and

State v. Stahlnecker, 386 S.C. 609, 690 S.E.2d 565 (2010). Further, Fullbright had not been indicted for the
conspiracy count or any offense when the questioning by the victim’s brother took place. State v. Compton, 366
S.C. 670, 623 S.E.2d 661 (Ct. App. 2005). Finally, even if Fullbright could show a 6 Amendment violation, his
confession on video-tape would have been admissible as impeachment evidence where he claimed he did not
commit the crimes and did not confess. Kansas v. Ventris, 556 U.S. 586 (2009)(statement taken in violation of 6"
Amendment is still admissible as impeachment evidence to prevent perjury).
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human tissue inside. The evidence inside the car also indicated ihe victims were seated in the car
with their seatbelts on when they were assaulted. Samples from inside the vehicle were
consistent with Homer and JoAnn Staton’s DNA. (R. pp. 395-417, 418-22, 198-201, 312-340,
418-21, 494-97, 268-275, 364-67, 220-28).

Two (2) days later, on October 25, 2009, Homer Staton’s body was recovered on a
sécluded road in Anderson County. .His jewelry and cash were missing from his person. His
autopsy determined he died from blunt force trauma to the head consistent with being struck in
the head with a hammer. The autopsy also determined he had been struck at least eleven (11)
times. JoAnn Staton had not been located at that time. (R. pp. 198-201, 395-96, 488-89, 509).

Based on Homer Staton’s cell phone records, police interviewed Ernie Ramirez, who
indicated appellant Fullbright had possession of Ramirez’ cell phone on the night of the Staton’s.
disappearance. (R. pp. 201-04, 268-74, 483-92).

Fullbright came in for questioning, after which he eventually admitted that he knew
where JoAnn Staton was located. Fullbright then directed police to the location of JoAnn
Staton’s body in a secluded wooded area of Anderson County, some thirty (30) to forty (40)
minutes from the Anderson County Sheriff's Office. While still dark, Fullbright directed
Anderson County investigators to within fifty (50) feet of JoAnn Staton’s body, and police were
able to recover her body only as a result of Fullbright’s directions. (R. pp. 204-241, 244-59,
492-497).

Mrs. Staton’s autopsy also revealed she was bludgeoned tb death with a hammer and was
struck approximately eighteen (18) times. (R. pp. 406-17). Fullbright described fo police the

weapon used to murder both Homer and JoAnn Staton as a hammer, drew the weapon on a piece
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of paper, and described the various colors on the hammer. Fullbright eventually led police to a
swamp on property owned by or adjacent to property owned by his father where he alleged the
murder weapon had been thrown. Only after draining the swamp, were police able to recover the
hammer that matched the description Fullbright had given them of the murder weapon. (R. pp.
244-59, 299-300, 341-42, 344-45, 347, 492-515, State’s Ex. 2, State’s Ex. 4, State’s Ex. 5,
Sfate’s Ex. 6).

In his two (2) written confessions, one (1) of which was initialed, and the other which
was signed by Fullbright, Fullbright admitted being an integral part in the planning of the aﬁned
robbery of the victims, and explained to police the motive for the murders. In his last statement,
Fullbright admitted the plan all along was to murder the Statons and rob them of the cash and
jewelry they were expected to have on their persons. Fullbright also admitted leading the victims
to the location where they were to be robbed and murdered, sitting in the back seat behind the
victims on the way to where the murders and armed robberies were to occur, participating in the
robberies and murders as an aider and abetter, disposing of Mr. Staton’s body, disposing of the
victims’ vehicle, and receiving proceeds from the murders and robberies that he helped plan and
commit. These confessions were admitted before the jury. (R. pp. 244-59, 299-300, 341-42,
344-45, 347, 492-519, State’s Ex. 2 & State’s Ex. 4).

Cell phone records also established Fullbright had in fact been in contact with the Statons
before the day of their disappearance by contacting them on his Aunt Edna’s telephone.
Additionally, Fullbright admitted at trial he had known the Statons for a considerable period of
time, and he had mmged previous gold transactions for them, in which he received a finder’s

fee from the Statons for arranging the transactions. Further, in his confessions, Fullbright
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admitted he used Ramirez’ phone to “set up” the Statons on the day of their murders.
Furthermore, cell phone records established the Statons were contacted at their home in Taylors,
S.C. around 6:00 p.m., and they then drove through Williamston, through Belton, and eventually
ended up in Iva, S.C. where they were in fact murdered. The cell phone records also established
Mr. Staton stopped making cell phone calls on his personal cell phone around 8:00 p.m. on the
night of his murder. Cell phone records also showed Fullbright started making cell phone calls

| to a friend and then a drug dealer after 9:00 p.m. on a Go Phone recently purchased by Homer
Staton, which Fullbright also admitted in his confession fo police. The box for this Go Phone
was recovered in the victims’ abandoned Corrolla. However, the cell phone records showed
Fullbright did not immediately call Ramirez after the victims were murdered, as he claimed in
his confessions implicating Ramirez in the murder, and in fact Ramirez was at his home during
the time period that the murders occurred. The phone records also established that on the night
of the victims’ murders Fullbright made phone calls from the the area where Mr. Staton’s body
was dumped, and the area where the victims’ car was abandoned. The phone records also
established Fullbright did meet with the drug dealer at an abandoned store, as described by the
drug dealer in his testimony. (R. pp. 268-74, 364-77, 423-28, 429-484, 492-519).

The drug dealer testified that on the night of the victims’ murders, Fullbright contacted
him, by phone, and arranged a meeting. When Fullbright arrived at the meeting, he was driving
a small black car. The dealer had never seen Fullbright in this car before. This meeting took
place shortly after the victims were murdered. Fullbright then purchased a large amount of drugs
from the drug dealer with cash. Some of the cash included one hundred dollar ($100.00) bills.

Over the next several days, Fullbright purchased even more drugs from the same dealer, and the
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dealer described these purchases as more than the usual amount Fullbright bought from him on
previous occasions before the night the Statons were murdered. (R. pp. 355-63, 364-377).

The State also established, through receipts and surveillance video footage, the day
following the victims® murders, Fullbright entered a Walmart and purchased two (2) gas cans
and then gasoline at an adjoining gas station. Emie Ramirez informed police that the day
following the victims’ murders, he accompanied Fullbright deer hunting, where Fullbright
burned items in a burn pile. Ramirez took police to the location of the burn pile and this was
photographed by police. The bhotographs of the burn pile were admitted before the jury. (R. pp.
268-74, 341-42, 378-390, 259, 492-519).

The State also established through two (2) separate witnésses that Fullbright also entered
a convenience store the day after the Staton’s murders and made three (3) separate purchases
each with a separate one hundred dollar ($100.00) bill, and on these occasions, Fullbﬁght
purchased items that could be used to smoke drugs. (R. pp. 268-74, 341-42, 378-390, 259,
492-519).

As a result, even if Judge Mclntosh erred in admitting the video of the arraignment, the
error was harmless where the evidence of Fullbright’s guilt was overwhelming independent of
this evidence, including two (2) written confessions and taking police to one (1) victim’s dead
body. (R. pp. 170-83, 198-241, 244-59, 268-74, 299-300, 312-42, 344-45, 347, 364-77, 378-90,
395-417, 418-22, 423-28, 429-84, 492-519, State’s Ex. 2 & State’s Ex. 4). State v. Haselden,
353 S.C. 190, 577 S.E.2d 445 (2003)(admission of improper evidence is harmless where the
evidence is merely cumulative to other evidence); State v. Braxton, 343 S.C. 629, 541 S.E.2d

833 (2001); State v. Blackburn, 271 S.C. 324, 247 S.E.2d 334 (1978); see also State v. Williams,
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321 S.C. 455, 469 S.E.2d 49 (1996)(error in admission of evidence is harmless where it is
cumulative to other evidénce which was properly admitted); State v. Douglas, 367 S.C. 498, 520,
626 S.E.2d 59, 71 (Ct. App. 2006)(“The admission of improper evidence is harmless where the
evidence is merely cumulative to other evidence™).

ARGUMENT IL.

Judge McIntosh did not err in admitting the video-recorded admission of

of Fullbright to a relative of the victim under Rule 403, SCRE because the

probative value of the admission of guilt was not substantially outweighed

by any prejudicial effect to Fullbright.

Judge McIntosh also denied Fullbright’s in limine objection to the admission of the
videotape of the arraignment proceeding under Rule 403, SCRE. Fullbright argued the
prejudicial effect of his video recorded admissions to a relative of the victim substantially
outweighed any probative value of the evidence. Judge McIntosh found the probative value of
the admissions outweighed any prejudicial effect and admitted this evidence under Rule 403,
SCRE. (Tr.pp. 53-77,89-111, 125-35, 353-55).

Lack of Preservation of the Issue

As previously set forth under ground one, at the time the videotape was published for the
jury, even though Judge McIntosh had informed Fullbright he would allow him to place his
objections on the record to preserve the issue for appeal, Fullbright did not renew his objection to
the admission of the videotape on any basis, including under Rule 403, SCRE. (Tr. pp. 5135, 724).

As a result, Respondent submits this issue is not preserved for appellate review. State v.

Wannamaker, 346 S.C. 495, 552 S.E.2d 284 (2001); State v. Simpson, 325 S.C. 37, 479 S.E.2d

57 (1996); Ramos v. Hawley, 316 S.C. 534, 451 S.E.2d 27 (Ct. App. 1994)(failure to object to

photographs at the time they were offered waives right to object on appeal).
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The Lack of Merit of this Ground
Regardless, even if this Court determines this issue is preserved for appellate review, it
has no merit for the reasons stated below.
Standard of Review
In reviewing a trial court’s ruling on the admissibility of evidence, appellate courts
récognize that the trial judge has considerable latitude in this regard and will not disturb such

rulings absent a prejudicial abuse of discretion. State v. Whitner, 399 S.C. 547, 557, 732 S.E.2d

861, 866 (2012); State v. Clasby, 385 S.C. 148, 154, 682 S.E.2d 892, 895 (2009). “An abuse of
discretion occurs when the trial court’s ruling is based on an error of law or, when grounded in
factual conclusions, is without evidentiary support.” Whitner, 399 S.C. at 557, 732 S.E.2d at 866
(citation omitted).

Under Rule 403, SCRE, “evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice ...” Rule 403, SCRE (emphasis
added). “A trial judge’s decision regarding the comparative probative value and prejudicial
effect of relevant evidence 'should be reversed only in exceptional circumstances.” State .
Martuci, 380 S.C. 232, 250, 669 S.E.2d 598, 607 (Ct. App. 2008); State v. Vang, 353 S.C. 78,
87, 577 S.E.2d 225, 229 (Ct. App. 2003). “Unfair prejudice means an undue tendency to suggest
a decision on an improper basis.” State v. Spears, 403 S.C. 247, 253, 742 S.E.2d 878, 881 (Ct.
App. 2013); State v. Collins, 398 S.C. 197, 727 S.E.2d 751 (Ct. App. 2012).

The probative value of Fullbright’s admission to the commission of the murders of JoAnn
and Homer Staton is clear, compelling, and highly relevant. Fullbright was on trial for two (2)

counts of murder and two (2) counts of armed robbery. His admission to the victim’s brother

22



that he committed the murders, and why, identified him as the murderer of Homer and JoAnn
Staton, or at the least as a participant in their murders, and established the motive for the
murders. Fullbright admitted it was his drug addiction and lifestyle that led to the victims’
murders. (State’s Ex. 15). Appellant concedes the video recorded statement provided probative
evidence of the crimes with which Fullbright was charged because in the tape Fullbright

admitted his guilt to the murders. (BOA, p. 19). Further, in his opening statement to the jury,
| Fullbright told the jury that he did not make the written confessions police would testify he
made and signed, and he was completely innocent of the crimes and had been framed by
police. (R. pp. 144-49). This claim before the jury further enhanced the probative value of the
evidence at issue here (State’s Ex. 15), because it showed Fullbright had confessed to the crime
and was not trying to hide his guilt shortly after making the written confessions. (State’s Ex. 15,
State’s Ex. 2, State’s Ex. 4). The video-taped confession of Fullbright completely undercut and
disproved Fullbright’s claim he did not confess and was innocent of the crimes.

The prejudice to Fullbright was minimal. The jury knew Fullbright was arrested and
charged with the victims’ murders and their armed robberies. Therefore, the jury knew
Fullbright was incarcerated at some point pending trial. Additionally, an investigator testified to
Fullbright’s detention after arrest and accompanying the officer to several locations in an attempt
to recover evidence. Further, Fullbright admitted in his own trial testimony that he had been
incarcerated for two (2) years prior to trial. (R. pp. 541-83, 592-611). Jurors are well aware that
inmates detained temporarily or permanently in a county jail facility wear uniforms issued by the
county jail facility. The prejudice from this fact was minimal. Furthermore, Fullbright was not

dressed in an orange jumpsuit at trial but street clothes. It was only in the video of the
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arraignment hearing that Fullbright was dressed in orange. The relevance of the video was

Fullbright’s statements made on the video, i.e. his admission he committed the murders and why.

In order to exclude relevant probative evidence, the prejudice must substantially
outweigh the probative value of the evidence. Rule 403, SCRE. In this case, Fullbright has not
shown any conceivable prejudice to him from the videotape substantially outweighed the
probative value of his admission of guilt to the murders and admission to the motive for the
murders.

Further, even if the évidence had not been admitted in the State’s case in chief, its
probative value, which was already great, was heightened even further by Fullbright’s trial
testimony that he did not confess to investigators; his written confessions were fébricated by
police, and he was completely innocent of f.he crimes. (R pp- 541-83, 592-611). The videotaped
admission would have been admissible in reply and its probative value far outweighed any
prejudicial effect where Fullbright contended at trial he was completely innocent of the murders
in this case and never confessed to the crimes. (R. pp. 541-83, 592-611, State’s Ex. 15). Rule
403, SCRE. |

Harmless Error

Furthermore, as stated under the previous ground, even assuming arguendo Judge
Mclntosh erred in admitting this evidence under Rule 403, it was harmless given the other
overwhelming evidence of Fullbright’s guilt apart from the videotape. Arizona v. Fulminante,
499 U.S. 279, 310, 111 S.Ct. 1246 (1991)(holding error in admission of involuntary confession is

subject to harmless error anmalysis); Franklin v. Catoe, 346 S.C. 563, 552 S.E.2d 718

(2001)(same); State v. Perry, 74 S.C. 551, 54 S.E.764 (1906)(finding admission not prejudicial in
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part because defendant made same confession to others).

Completely separate from the videotape, the record shows the victims, who were
residents of Taylors, S.C., were last seen alive in Greenville the afternoon/evening of October
23, 2009 by their daughter. The victims regularly engaged in buying gold; however, they would
not engage in such transactions after dark unless they knew the individual involved. Mr. Staton
wore expensive jewelry and carried approximately twenty-five thousand ($25,000) in cash with
him at any one (1) time consisting of mainly one hundred dollar ($100) bills. Cell phone records
established the victim Homer Staton received several cell phone calls, including one at his home,
on the night of his disappearance from a cell phone located in Anderson County belonging to
Ermie Ramirez, a neighbor of Fullbright. The victims® car was then found th;e following
morning in Anderson County abandoned on a secluded road. Inside the vehicle, police found
blood spatter, human bone fragments, and human tissue. The evidence inside the car also
indicated the victims were seated in the car with their seatbelts on when they were assaulted.
Samples from inside the vehicle were consistent with Homer and JoAnn Staton’s DNA.

On October 25, 2009, Homer Staton’s body was recovered on a secluded road in
Anderson County. His jewelry was missing and no cash was found on his person. His autopsy
determined he died from blunt force trauma to the head consistent with being struck in the head
with a hammer. The autopsy also determined he had been struck at least eleven (11) times.
JoAnn Staton had not been located.

Police interviewed Ernie Ramirez, who indicated appellaht Fullbright had possession of
his cell phone on the night of the Staton’s disappearance. Cell phone records showed the victim

Homer Staton received a phone call from that phone around 6:00 p.m. the night of the victims’
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disappearance.

Fullbright came in for questiohing, after which he eventually admitted he knew where
JoAnn Staton was located. Fullbright then directed police to the location of JoAnn Staton’s body
in a secluded wooded area of Anderson County, some thirty (30) to forty (40) minutes from the
Anderson Sheriff’s Office. While still dark, Fullbright directed investigators t§ within fifty (50)
féet of JoAnn Staton’s body, and police were able to recover her body only as a result of
Fullbright’s directions.

Mrs. Staton’s autopsy also revealed she was bludgeoned to death with a hammer and was
struck approximately eighteen (18) times. Fullbright described the weapon used to murder both
Homer and JoAnn Staton as a hammer, drew a picture of the hammer for police, described the
various colors on the hammer, and led to police to a swamp located on property owned by his
father or on property adjacent to property owned by his father where Fullbright alleged the
murder weapon had been thrown. Only after draining the swamp, were police able to recover a
hammer that matched the description Fullbright had given them of .the murder weapon.

In his two (2) written confessions, one of which was initialed, and the other which was
signed, Fullbright admitted being an integral part in the planning of the armed robbery of the
victims, and explained to police the motive for the murders. In his last statement, Fullbright
admitted the plan from the beginning was to murder the Statons and rob them of the cash and
jewelry they were expected to have on their person. Fullbright also admitted leading the victims
to the location where they were to be robbed and murdered, sitting in the back seat behind the
Staton’s on the way to where the murders and armed robberies were to occur, participating in the

robberies and murders as an aider and abetter, and then disposing of Mr. Staton’s body, the
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victims’ car, and receiving proceeds from the murders and robberies he helped plan and commit.

These written confessions were admitted before the jury.

Cell phone records also established Fullbright had in fact been in contact with the Statons
before the day of their disappearance by contacting them on his aunt’s telephone. Further, in his
confessions, Fullbright admitted he used Ramirez’ phone to contact the Statons on the day of
their murders and lure them to Anderson County. Furthermore, cell phone records established
the Statons were contacted at their home in Taylors around 6:00 p.m., and then they drove
through Williamston, through Belton, and eventually ended up in Iva, where they were in fact
murdered. Mr. Staton stopped making cell phone calls on his personal phone around 8:00 p.m.
that night. Cell phone records also showed Fullbright started making cell phone calls to a friend
and then a drug dealer after 9:00 p.m. on the night of the murders on a Go Phone recently
purchased by Mr. Staton, which Fullbright also admitted in his confession. The box for this
phone was found in the Staton’s abandoned Corrolla. However, the cell phone records showed
Fullbright did not immediately call Ramirez after the victims were murdered, as he claimed in
his confessions implicating Ramirez, and in fact Ramirez was at his home during the time period
that the murders occurred. The cell phone records established Fullbright made cell phone calls
on the night of the victims’ murders from near where Homer Staton’s body was dumped, and
near where the victims’ car was abandoned. The cell phone records also established Fullbright
did meet with the drug dealer at an abandoned store, as described by the drug dealer in his
testimony, shortly after the victims’ murders, where Fullbright purchased illegal drugs.

Fullbright arrived at this drug transaction in a small black car the drug dealer had never

seen Fullbright in before. In the following days, Fullbright purchased more drugs from the same
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drug dealer, and the purchases were for more drugs that Fullbright purchased from the same drug

dealer prior to the victims’ murders. In one of the drug transactions, Fullbright purchased drugs
with one hundred dollar ($100.00) bills.

The State also established, through receipts and surveillance video footage, that the day
following the victims’ murders, Fullbright entered a Walmart aﬁd purchased two (2) gas cans
and then gasoline at an adjoining gas station. Ramirez informed police that the day following the
victims’ murders, he accompanied Fullbright deer hunting, where Fullbright burned items in a
burn pile. Ramirez took poliée to the location of the bumn pile and this was photographed by
police. The photographs of the burn pile were admitted before the jury.

The State also established through two (2) separate witnesses, Fullbright also entered a
convenience store the day after the murders, and made threé (3) separate purchases each with a
separate one hundred dollar ($100.00) bill, and on these occasions, Fullbright purchased items
that could be used to smoke drugs.

As a result, even if Judge MclIntosh erred in admitting the video of the arraignment/bond
hearing under Rule 403, the error was harmliess where the evidence of Fullbright’s guilt was
overwhelming independent of this evidence, including two (2) written confessions and taking

police to one (1) victim’s body. State v. Haselden, 353 S.C. 190, 577 S.E.2d 445

(2003)(admission of improper evidence is harmless where the evidence is merely cumulative to

other evidence); State v. Braxton, 343 S.C. 629, 541 S.E.2d 833 (2001); State v. Blackburn, 271

S.C. 324, 247 S.E.2d 334 (1978); see State v. Williams, 321 S.C. 455, 469 S.E.2d 49

(1996)(error in admission of evidence is harmless where it is cumulative to other evidence

properly admitted); Douglas, 367 S.C. at 520, 626 S.E.2d at 71 (admission of improper evidence
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is harmless where the evidence is merely cumulative to other evidence).

ARGUMENT III.

Judge McIntosh did not err in admitting Fullbright’s statements fo police
because the statements were not obtained in violation of Fullbright’s
constitutional rights, and Fullbright’s statements were voluntary under the
totality of the circumstances.

STANDARD OF REVIEW
(On Appeal)

In criminal cases, an appellate court sits to review errors of law only. Baccus, 367 S.C. at

48, 625 S.E.2d at 220; Wood, 362 S.C. at 525, 608 S.E.2d at 438. An appellate court is bound by
the trial court’s factual findings unless they are clearly erroneous. Id.; Landis, 362 S.C. at 101,
606 S.E.2d at 504. On appeal, the appellate court is limited to determining whether the trial
court abused its discretion. Walker, 366 S.C. at 653, 623 S.E.2d at 127. The conduct of a
criminal trial is left largely to the sound discretion of the trial judge, who will not be reversed
absent a prejudicial abuse of discretion. Bridges, 278 S.C. at 448, 298 S.E.2d at 212.
(Admission of Evidence)

The admission or exclusion of evidence is within the sound discretion of the trial judge
and is reversible only for an abuse of discretion. Morris, 376 S.C. at 205, 656 S.E.2d at 368;
Pagan, 369 S.C. at 208, 631 S.E.2d at 265; Stanley, 365 S.C. at 33, 615 S.E.2d at 460 . An abuse
of discretion occurs when the conclusions of the trial court either lack evidentiary support or are
controlled by an error of law. Pittman, 373 S.C. at 577, 647 S.E.2d at 170; Wilson, 345 S.C. at
5-6, 545 S.E.2d at 829. The relevance, materiality, and admissibility of evidence are matters
within the sound discretion of the trial court, and a ruling will be disturbed only upon a showing

of an abuse of discretion. State v. Rosemond, 335 S.C. 593, 518.S.E.2d 588 (1999).
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Admissibility of a Defendant’s Statements

As a general rule, it is an exception to the hearsay rule that a defendant’s out of court
statement may be testified to by the witness who heard an oral statement, or received a written
statement. State v. Plyler, 275 S.C. 291, 270 S.E.2d 126 (1980); State v. Shorter, 85 S.C. 170, 67
S.E.121 (1910); State v. Hambright, 310 S.C. 382, 426 S.E.2d 806 (Ct. App. 1992); State v.
@4, 308 S.C. 313, 417 S.E.2d 643 (Ct. App. 1992). Anything that a defendant has stated,
which is relevant to any question involved in the trial, is admissible in evidence against him.

State v. Pittman, 137 S.C. 75, 134 S.E.514 (1926); State v. Turner, 117 S.C. 470, 109 S.E.119

(1921). This is true, so long as the statement, if made to police during custodial interrogation,

was voluntarily made. State v. Childs, 299 S.C. 471, 385 S.E.2d 839 (1989); State v. Sanders,

227 S.C. 287, 87 S.E.2d 826 (1955); State v. Judge, 208 S.C. 497, 38 S.E.2d 715 (1946).
Standard of Review / Jackson v. Denno Hearing
In a pre-trial Jackson v. Denno’ hearing, the prosecution’s burden is to present evidence
which establishes by a preponderance of the evidence that the statement made by the defendant
was voluntary, that Miranda warnings were properly administered, and that the statement is
admissible. Lego v. Twomey, 404 U.S. 477, 92 S.Ct. 619 (1972), State v. Washington, 296 S.C.

54,370 S.E.2d 611 (1988): State v. Neeley, 271 S.C. 33, 244 S.E.2d 522 (1978); State v. Smith

268 S.C. 349, 354, 234 S.E.2d 19, 21 (1977)(“It has been uniformly held a confession may be
introduced upon proof of its voluntariness by a preponderance of the evidence.”); State v. Moses,

390 S.C. 502, 702 S.E.2d 395 (Ct. App. 2010). In determining whether a defendant’s statement

should be admitted, the trial judge should not rely on whether the statement is in fact true, only

9378 U.S. 368 (1964).
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whether it is voluntary and legally admissible. Rogers v. Richmond, 365 U.S. 534, 81 S.Ct. 735

(1961).
Where there is conflicting evidence as to whether the defendant’s statement is voluntary,
it is, in the first instance, the province of the trial court to determine this factual issue by a

preponderance of the evidence. State v. Howard, 296 S.C. 481, 374 S.E.2d 284 (1988); State v.

Washington. supra; State v. Davis, 267 S.C. 474, 229 S.E.2d 594 (1976); State v. Crowe, 258

S.C. 258, 188 S.E.2d 279 (1972); State v. Barrs, 257 S.C. 193, 184 S.E.2d 708 (1971); State v.

Cannon, 248 S.C. 506, 151 S.E.2d 752 (1966), after remand, 250 S.C. 437, 158 S.E.2d 357
(1967); State v. Simmons, 384 S.C. 145, 682 S.E.2d 19 (Ct. App. 2009). Whenever there is
conflicting evidence relative to the validity of the statement or cénfession, as is quite often the
case, it becomes the initial duty of the trial judge to make a factual finding as to the validity of
the statement. If found valid, the court should allow the statement to go to the jury for its

ultimate determination of validity. State v. Von Dohlen, 322 S.C. 234, 471 S.E.2d 689 (1996);

State v. Atchison, 268 S.C. 588, 599, 235 S.E.2d 294, 299 (1977); State v. Valenti, 265 S.C. 380,

218 S.E.2d 726 (1975). Validity deals with whether the statement was voluntary or not. Von

Dohlen, supra; State v. Goolsby, 275 S.C. 110, 268 S.E.2d 31 (1980), overruled on other

grounds by State v. Torrence.

In a Jackson v. Denno hearing, the circuit court has the opportunity to listen to the

testimony, assess the demeanor and credibility of all witnesses, and weigh their testimony

accordingly. State v. Miller, 375 S.C. 370, 387, 652 S.E.2d 444, 453 (Ct. App. 2007). In
passing on the preliminary question of admissibility, a trial judge is not bound to accept as true

the defendant’s testimony as to intimidation, even if such testimony is not directly controverted
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by the testimony of other witnesses. State v. Boone, 228 S.C. 438, 90 S.E.2d 640 (1955), over-

ruled on other grounds State v. Torrence. 305 S.C. 45, 406 S.E.2d 315 (1991); State v.

McAlister, 133 S.C. 99, 130 S.E. 511 (1925). In a suppression hearing, there is no requirement
that the State present every witness who may have knowledge about any statement made by the
defendant, and the failure of the State to present every such witness does not render any
statement of the defendant inadmissible. State v. Brown, 212 S.C. 237, 47 S.E.2d 521 (1948);
State v. Howard, 35 S.C. 197, 14 S.E. 481 (1892).

The trial court’s factual conclusions as to the voluntariness of a statement will not be
disturbed on appeal unless so manifestly erroneous as to show an abuse of discretion. Baccus,

367 S.C. at 48, 625 S.E.2d at 220; Von Dohlen, 322 S.C. at 242, 471 S.E.2d at 695; State v.

Franklin, 390 S.C. 535, 702 S.E.2d 568 (Ct. App. 2010); State v. Arrowood, 375 S.C. 359, 652
S.E.2d 438 (Ct. App. 2008). An appellate court is bound by the trial court’s factual findings

unless they are clearly erroneous. Baccus, 367 S.C. at 48, 625 S.E.2d at 220. When reviewing a

trial judge’s ruling concerning voluntariness, the appellate court does not re-evaluate the facts
based on its own view of the preponderance of the evidence, but simply determines whether the

trial judge’s ruling is supported by any evidence. State v. Saltz, 346 S.C. 114, 136, 551 S.E.2d

240, 252 (2001); State v. Franklin; State v. Arrowood.
What Occurred Below
The Jackson v. Denno Hearing
Prior to trial and prior to the admission of Fullbright’s statements, Judge Mclntosh
conducted a Jackson v. Denno hearing as required by South Carolina law. (R., Tr. Nov. 17, 2011,

pp. 1-108). See Simmons, supra; Miller, 375 S.C. at 379, 652 S.E.2d at 448. Additional
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testimony was taken in camera, on the first day of trial, regarding statements Fullbright made to
police after his two (2) written confessions and regarding a drawing of the murder weapon by

Fullbright after his two (2) written confessions. (R. pp. 110-36).

In these in camera ot in limine Denno proceedings, the State called four (4) witnesses,
and Fullbright called one (1) witness. (R., Tr. Nov. 17, 2011, pp. 1-108 & pp. 110-36). The
State also introduced the Miranda'® waiver forms executed by Fullbright, the written statements
initialed or signed by Fullbright, and a drawing of the murder weapon made and initialed by
Fullbright. (State’s Ex. 1,2, 3, 4, 5, & 6). The State’s witnesses all testified Fullbright was read
his Miranda rights multiple times, understood his Miranda rights, signed waivers of his Miranda
rights, waived his Miranda rights, and each statement he gave was voluntarily, intelligently, and
knowingly made. (R., Tr. Nov. 17, 2011, pp. 5-94 & pp. 110-36). The State’s witnesses also
testified Fullbright’s statements were not the result of any promise, threat, or hope of reward. (R.,
Tr. Nov. 17, 2011, pp. 5-94 & pp. 110-36). The State’s witnesses also testified Appellant
initialed his 1% statement and signed his 2" statement. (R., Tr. Nov. 17, 2011, pp. 5-94, pp. 110-
36).

Specifically, the State’s witnesses testified that Fullbright’s questioning first began on the
evening of October 28, 2009 when he reported to the Anderson County Sheriff’s Office and was
questioned in a conference room beémmg at approximately 6:30 p.m. At that time, Fullbright
was réad his Miranda rights and executed a written Waiver of Rights Form waiving all of his
Miranda rights. Fullbright talked with investigators for apprdximately four (4) hours. At

approximately 10:00 p.m., Fullbright appeared as if he was sick or about to pass out and fell out

1%\ firanda v. Arizona, 384 U.S. 436 (1966).
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of his chair onto the floor. An investigator with training in emergency medicine checked

Fullbright’s eyes, performed a sternum rub, and determined Fullbright was not unconscious.
However, out of an abundance of caution, E.M.S. was contacted and an EM.T. responded and
evaluated Fullbright. It was determined that there was nothing physically wrong with Fullbright.
Fullbright also twice refused any medical treatment. At this time, the Sheriff of Anderson
Cc.)unty, who had not been involved in the interrogation, knelt beside Fullbright [who was still on
the floor], and informed him it was time for him to tell police the truth about where Mrs. Staton
was. Fullbright acknowledged he knew where Mrs. Staton was located and informed the Sheriff
that he would take investigators to her. (R., Tr. Nov. 17, 2011, pp. 5-70).

Fullbright then led police to Mrs. Staton’s body by giving police directions to her body in
rural Anderson County. During the ride, Fullbright talked about and answered some questions
about the crimes and how they loccurred, but Fullbright was sobbing and upset and told
investigators he did not really feel able to answer questions about the crimes themselves at that
time, only giving directions to where Mrs. Staton was. However, Fullbright did not invoke his
right to remain silent. Fullbright continued to give police directions until he led them to within
fifty (50) feet of Mrs. Staton’s body, which police recovered. (R., Tr. Nov. 17, 2011, pp. 5-70).

On the return trip to the Sheriff’s Office, investigators testified Fullbright was more
composed and relaxed. Investigators asked Fullbright if he needed anything to eat, to which he
responded that he would like something to eat. Officers stopped at a Taco Bell and obtained
food for themselves and Fullbright. After, returning to the Sheriff’s Office, Fullbright ate with
the investigators. (Tr. Nov. 17,2011, pp. 5-55).

Fullbright stated he was willing to talk about the crimes, and gave police a detailed

34



account of how and why the victims were murdered. (R., Tr. Nov. 17, 2011, pp. 5-55, State’s
Ex. 1 & 2). Fullbright explained he contacted the victims using a cell phone that belonged to
Ernie Ramirez. Fullbright explained the plan was to stage a fake buy of gold to lure the victims
to Anderson County. Fullbright further explained the victims knew him, and he contacted them

and arranged what the victims believed was a purchase of gold. When the victims arrived, he got

into the rear of their vehicle and led them to a secluded location where, unknown to the victims,

" they were to be robbed by Ramirez, and he, Fullbright, was to pretend he was a victim of the

robbery as well. fullbright explained that when he and the victims arrived at the location which
he and Ramirez had predetermined, Ramirez came out of the woods and pretended to rob him
[Fullbright], and then Ramirez then got into the back of the victims’ car and beat the victims to
death with the butt of a pistol and then a hammer. Fulibn'ght told invéstigators Ramirez hit the
victims numerous times with the hammer. Fullbright then explained that Ramirez removed Mrs.
Staton from the car and drug her body into the woods near the crime scene. After Ramirez
robbed Mr. Staton of cash and jewelry, he, Fullbright, then drove the victims’ car with Mr.
Staton still in the passenger seat to Asaville School Road where he, Fullbright, disposed of Mr.
Staton’s body. Fullbright then told officers he took the victims’ car and abandoned it on Horton
Road. Fullbright also admitted he personally received proceeds of the murders and robbery from
Ramirez. (R., Tr. Nov. 17, 2011 pp. 5-55, 71-88, State’s Ex. 1 & 2).

At the end of this interview, Fullbright informed officers he wanted to “come clean” with
them. Fullbright then admitted that the plan all along was to murder the victims and then rob
them, not just to rob them. Fullbright reviewed several pages of this first (1*") statement and

initialed them, but told officers before he signed the statement, he wanted some of the sequence
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of events changed because the sequence was not correct in the statement, and he [Fullbright] was

also tired and would like to get some rest before signing the statement. However, Fullbright
agreed to continue to talk with investigators and make the necessary changes he wanted after he
got some sleep. Fullbright was then taken to the Anderson County Detention Center so he could
get some rest. This interview terminated at approximately 4:00 a.m. on October 29™. (R.
November 17, 2011, pp. 5-55, State’s Ex. 1 & 2).

The following day, at approximately 2:30 p.m., investigators met with Fullbright at the
Detention Center. Fullbright appeared more rested and agreed to continue to speak with officers.
Fullbright was again read his Miranda rights and executed a Waiver of Rights Form. (State’s Ex.
3). This interview was conducted in a conference room at the D&enﬁon Center. Fullbright éave
a 2" written statement which he signed. (State’s Ex. 4). In this statement, Fullbright again
admitted his role in luring the victims to Anderson County and participating in their murders and
armed robbery. This statement included the fact that the plan all along was to murder the victims
not just to rob them. This statement was basically the same as his 1st statement, just more
concise. Fullbright signed this statement as true and correct. After the completion of this 2™
statement, Fullbright also drew for investigators the hammer he contended was the murder
weapon and initialed it. (R., Tr. Nov. 17, 2011, pp. 5-55, 71-89, State’s Ex. 4, R. pp. 110-36,
State’s Ex. 5).

Investigator Danny Barton testified that on October 29, Fullbright, went with he [Barton}
and another officer after agreeing to attempt to locate some of the items of evidence Fullbright
mentioned in his earlier two (2) written statements. Fullbright accompanied the investigator to

several locations describing items that were discarded after the murders. (R. pp. 110-36).
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The same investigator testified that on October 30th, he met with Fullbright again, at
which time Fullbright executed another Waiver of Rights Form. (State’s Ex. 6). On this
occasion, Fullbright accompanied the same investigator and another investigator to several
locations pointing out again where he believed items of evidence were discarded. One of these
locations was the swamp where Fullbright claimed the hammer was discarded. (R. pp. 110-36).

Fullbright’s only witness in the Denno hearing was his father, who testified the initials on

the 1% statement, 2™ Miranda Waiver, and 2" statement were not his son’s, i.e. not Fullbright’s,
handwriting. (R., Tr. Nov. 17, 2011 pp. 94-99). The implication from the father’s testimony was
investigators had fabricated Fullbright’s confessions and 2™ waiver of his Miranda rights. The
State’s witnesses had already testified when called by the State that the initials on Fullbﬁght’s 1*
statement, and the initials and signature on the 2™ Waiver and 2™ statement were written by
appellant Fullbright himself in their presence. (R., Tr. Nov. 17, 2011, pp. 1-93). Investigator
Barton also testified prior to the 'trial beginning that Fullbright executed the 2™ waiver and
signed the 2™ statement. (R. pp. 110-36).

Judge Mcintosh ruled that uﬂder the totality of the circumstances, and by a
preponderance of the evidence, Fullbright’s statements were voluntarily, knowingly, and
intelligently made and therefore admissible before the jury. In making this determination, Judge
Mcintosh considered the continuity of the questioning, Fullbright’s age, the location of the
questioning, the lack of any coercion, the lack of any testimony Fullbright invoked any of his
constitutional rights, the execution of voluntary waivers of rights by Fullbright prior to any
questioning, and that necessities were not withheld from Fullbright in any fashion. As a result,

Judge MciIntosh ruled Fullbright’s statements would be submitted to the jury for their
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consideration if the State proved to the jury the statements were voluntarily, knowingly, and
intelligently made beyond a reasonable doubt. (R., Tr. Nov. 17, 2011, pp. 100-105, R. pp. 137-
39)
The Lack of Merit of this Ground
It was in Judge Mclntosh’s discretion to determine the credibility of the witnesses at the

Denno hearings and whether to admit Fullbright’s statements. Simmons, supra (in determining

whether the defendant made voluntary statements, the circuit court properly considered the
credibility of the witnesses, as it must); Miller, 375 S.C. at 387, 652 S.E.2d at 453 (finding in a
Denno hearing, the circuit court has the opportunity to listen to the testimony, assess the
demeanor and credibility of all witnesses, and weigh the evidence accordingly). See also State v.
Parker, 381 S.C. 68, 671 S.E.2d 619 (Ct. App. 2008)(similar). As previously stated, in passing
on the preliminary question of admissibility, a trial judge is not bound to accept as true the
defendant’s claims as to intimidation, promises, or threats, even if such testimony is not directly

controverted by the testimony of other witnesses. State v. Boone, supra; State v. McAlister,

supra. In the present case, the State’s witnesses [the investigators] directly contradicted the
claims of Fullbright’s father. And, there is no requirement that the State present every witness
who may have knowledge about any statement made by the defendant, and the failure of the
State to present every such witness does not render any statement of the defendant inadmissible.

State v. Brown, supra; State v. Howard, supra. Furthermore, before the trial judge admits a

statement to the jury, the State need only show its voluntariness by a preponderance of the
evidence. Smith, 268 S.C. at 354, 234 S.E.2d at 21. A preponderance of the evidence is by the

greater weight of the evidence.
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In determining whether the State has shown by a preponderance of the evidence that a
statement was freely, voluntarily, and knowingly made, the trial judge is to look at the totality of
the circumstances. Saltz, 346 S.C. at 136, 551 S.E.2d at 252; Miller, 375 S.C. 370, 652 S.E.2d
444. Appellate courts have looked at the following factors in determining, under the totality of
the circumstances, whether the prosecution has met its burden of proof to show the statement(s)
was/were voluntary by a preponderance of the evidence: the length of the interrogation, its
llocation, its continuity, the defendant’s age or maturity, education, physical condition, and
mental health. Id. The factors also include the failure of police to advise the defendant of his
rights to remain silent and to have counsel present during custodial interrogation, whether threats
of violence were made, whether promises of leniency were made, whether police made
misrepresentations regarding evidence, and whether the deprivation of food or sleep was used as
a punishment. Id. The factors also include the background, experience, and conduct of the
accused. Id. No one (1) factor is determinative, but each case requires careful scrutiny of all the

surrounding circumstances. State v. Parker, supra. Judge Mclntosh considered each of these

factors in concluding that under the totality of the circumstances Fullbright’s statements were
admissible. (R., Tr. Nov. 17, 2011, pp. 100-105).

The totality of the circumstances supports Judge Mclntosh’s finding that the State met its
burden by the preponderance of the evidence that Fullbright’s statements were voluntary.

Fullbright was read his Miranda rights not once but several times by police officers. On

October 28th, Fullbright was read his Miranda rights and voluntarily admitted he was present at

the crime scene and guilty of murder and armed robbery. (R., Tr. Nov. 17, 2011, pp. 5-55, State’s

Ex. 1 & State’s Ex. 2). Fullbright was again read his Miranda rights before being questioned at
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all about the murder on October 29th. (R., Tr. Nov. 17, 2011, pp. 5-55, R. pp. 110-36 & State’s
Exhibit 3). Fullbright executed this waiver and gave a written signed confession that he was
guilty of the murders and armed robberies of the victims. Fullbright executed an additional
Waiver of Rights Forms before he took an investigator to various locations where he claimed
evidence of the crimes was discarded. (State’s Ex. 6). Fullbright signed each Waiver each time
indicating that his rights were read to him, that he understood them, and he signed the form
indicating that he was waiving and giving up those rights and voluntarily talking to detectives.
(R., Tr. Nov. 17, 2011, 5-55, R. pp. 110-36). (State’s Exhibits 1, 3, & 6). This factor weighs in
favor of the voluntariness of Fullbright’s statements.

Fullbright’s first questioning began around 6:30 p.m on October 28" and ended around
4:00 am. in the early morning hours of October 29th. (R., Tr. Nov. 17, 2011, pp. 5-55).
Investigators testified the total questioning lasted approximately ten (10) hours; however, this
included smoke breaks, bathroom breaks, an approximately one (1) hour and a half (1/2) trip to
the crime scene and back, stopping at a restaurant to get something for Fullbright and
investigators to eat, and then taking more time to eat this evening meal. (R., Tr. Nov. 17, 2011,
pp. 5-55). Additionally, more time was taken because Fullbright had appeared to faint during the
interrogation; E.M.S. was contacted, and E.M.S. evaluated Fullbright for approximately forty
(40) to forty-five (45) minutes. (R., Tr. Nov. 17, 2011, pp. 5-93). Further, because Fullbright
was sleepy, the questioning ceased so Fullbright could be taken back to the_ jail where he could
get some sleep. The length of the actual questioning in this case, approximately seven and a half
(7 V2 ) hours, after considering various breaks, is in favor of voluntariness. See State v. Crawley,

349 S.C. 459, 562 S.E.2d 683 (Ct. App. 2002)(statement was voluntary where interrogation
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lasted approximately seven and a half (7 %) hours in which defendant also received dinner and

rest-room breaks); State v. Saltz, supra (six and a half (6 }4) hours); State v. Chaffee-Ferrell, 285

S.C. 21, 328 S.E.2d 464 (1984)(five (5) hours); State v. Cannon, 260 S.C. 537, 197 S.E.2d 678
1973)(five and a half (5 !4) hours). This factor weighs in favor of the voluntariness of
Fullbright’s statements.

Fullbright’s 2™ questioning the following day did not last very long at all. This factor
weighs in favor of the admissibility of Fullbright’s 2™ statement. Von Dohlen, 322 S.C. at 245,
471 S.E.2d 696 (finding three (3) hour interrogation did not render statement involuntary based
on the totality of the circumstances); State v. Rochester, 301 S.C. 196, 391 S.E.2d 244
(1990)(two and a half (2 !4) hours).

Investigators testified that Fullbright was not threatened or coerced in any way to give a
statement. Neither the investigators nor Fullbright testified that Fullbright was hungry and asked
for anything to eat, except for the one (1) instance on the return trip from the crime scene where
officers got him something to eat, and he did eat an evening meal. (R., Tr. Nov. 17, 2011, pp. 5-
55). Necessities were not withheld from Fullbright in an attempt to force him to give a
statement. (R., Tr. Nov. 17, 2011, pp. 5-55). Further, when Fullbright said he was tired,
investigators stopped questioning him and did not resume questioning until around 2:20 p.m. the
next day, after he had been given an opportunity to get some rest. (R., Tr. Nov. 17, 2011, pp. 5-
55, R. pp. 110-36). This factor weighs in favor of the voluntariness of Fullbright’s statements.

Respondent submits Fullbright’s interrogation did not take place in a police dominated
atmosphere. With regard to his 1st statement, only one (1) officer was doing the questioning; the

other was in the conference room taking notes. See State v. Dye, 384 S.C. 42, 681 S.E.2d 23 (Ct.
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App. 2009)(finding when defendant confessed he was not in a police dominated atmosphere as

only one (1) officer was present in the room). And, Fullbright was not interrogated in a cell at
the jail, but questioned in conference room at the Sheriff’s Office, in an investigator’s office
“upon returning from locating Ms. Staton’s body, or in a converted conference room at the
Detention Center. This factor weighs in favor of the voluntariness of Fullbright’s statements.
| Fullbright was twenty-nine (29) to thirty (30) years old at the time he was questioned.
(Tr. Nov. 17, 2011 94-99, State’s Ex. 1, 3, & 6). Fullbright had also completed his GED. This
factor weighs in favor of the voluntariness of Fullbright’s statements. See Davis v. North
Carolina, 384 U.S. 737 (1966); State v. Pittman, 373 S.C. 527, 647 S.E.2d 144 (2007).

Nor is there any evidence Fullbright was under the influence of drugs or alcohol when
questioned. During the written statement, Fullbright denied that he was under the influence of
any alcohol or drugs. The investigators who questioned Fullbright testified that he did not appear
to be under the influence of alcohol or drugs when giving his statements. An EMS technician
also testified that while Fullbright told him he had taken some prescription pills within the past
seventy-two (72) hours, Fullbright did not appear to him, the trained E.M.T., to be under the
influence of alcohol or drugs at the time he examined Fullbright, which would have been
approximately one-half (}4) way through Fullbright’s initial questioning on the 28th. Further,
Fullbright’s 2™ questioning did not occur until 2:20 p.m. on October 29" and there was no
indication Fullbright was under the influence of any drugs or alcohol at that time. (Tr. Nov. 17,
2011, pp. 5-93). This factor weighs in favor of the voluntariness of Fullbright’s statements.
State v. Belue, 259 S.C. 487, 193 S.E.2d 121 (1972); State v. Hughes, 336 S.C. 585, 521 S.E.2d

500 (1999).

42




There was no evidence Fullbright was ever physically assaulted or threatened with a
physical assault. The only testimony was that an investigator touched Fullbright only to see if he
was unconscious after Fullbright appeared to have passed out and fell on to the floor of the
Sheriff’s Office conference room. Out of an abundance of caution, an investigator contacted
EMS. Further, the EMS technician testified Fullbright did not need medical attention, and
Fullbright declined any further medical treatment two (2) different times. (R., Tr. Nov. 17, 2011,

| pp. 5-93).  And, Fullbright did not testify in the Denno hearing that he was threatened with
physical violence nor was any physical violence used against him. Investigators testified they
did not threaten or coerce Fullbright in any way. There was no testimony that there was any
yelling or screaming at Fullbright by police officers (R., Tr. Nov. 17, 2011, pp. 5-93, R. pp. 110-
36). This factor weighs in favor of the voluntariness of Fullbright’s statements.

Furthermore, there was no evidence elicited in the pre-trial Denno hearings that police

misrepre;ented the evidence in the case. In fact, there was no testimony from anyone that police
misrepresented any facts regarding the murders of the Statons to Fullbright in an attempt to get
him to confess. (R., Tr. Nov. 17, 2011, pp. 5-99; R. pp. 110-36). This factor weighs in favor of
the voluntariness of Fullbright’s statements.

With regard to Fullbright’s claim that investigators fabricated his confession, made
through the testimony of his father, it was within Judge McIntosh’s discretion to find this claim
and testimony was not credible given all of the evidence before him. It is clear Judge McIntosh
determined that Fullbright’s argument, and his father’s testimony, was not credible and that the
investigator’s testimony, that Fullbright signed his waivers, initialed his 1 statement, and signed

his 2™ statement, was credible. This is implicit in his ruling. This is supported by the fact that
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Fullbright’s father admitted he was not present during any of Fullbright’s statements to police.

In fact, Fullbright did not testify at the Denno hearing and establish any coercive or threatening
conduct by the police. (R., Tr. Nov. 17,2011, pp. 5-108; R. pp. 110-36).

The investigators’ testimony and credibility are supported by the waivers and written
statements of Fullbright. In the waivers, Fullbright acknowledged, by his signature, that he was
making the statements freely and voluﬁtarily with full understanding of his constitutional rights.
He also acknowledged by his signature that no threats, force, or promise of any kind had been
made by anyone to induce of cause him to waive his rights and answer questions. In fact, he
initialed several pages of his 1% statement, only wanted to change the order of events in that
statement, and signed the 2nd statement indicating that this statement was true é.nd correct.
Under the totality of the circumstances, Judge Mclntosh did not abuse his discretion in finding
Fullbright’s first (1¥) or second (2™) statements were made voluntarily, intelligently, and
knowingly given the evidence before him by a preponderance of the evidence. (R., Tr. Nov. 17,
2011, pp. 1-93; R. pp. 110-36; State’s Ex. 1, 2, 3, 4, 6).

Additionally, Judge McIntosh, who had the opportunity to view the investigators, |
Fullbright’s father’s testimony, and that of the EMS technician, could judge their credibility
accordingly. Miller, 375 S.C. at 387, 652 S.E.2d at 453. This determination was within his
discretion. Id. He was not required to accept Fullbright’s father’s testimony as credible or
believable. State v. Boone; State v. McAlister. He was not required to believe Fullbright’s
allegation the police fabricated his confessions. State v. Brown; State v. Howard. See e.g. State
v. Dillard, 327 S.C. 340, 486 S.E.2d 278 (Ct. App. 1997)(a trier of fact must not always believe

uncontradicted testimony because “[t]here remains the question of the inherent probaBility of the



testimony and the credibility of the witness or the interest of the witness in the result of the
litigation.”), citing Black v. Hodge, 306 S.C. 196, 410 S.E.2d 595 (Ct. App. 1991)(trier of fact is
not required to believe uncontradicted testimony, since there remains the question of the inherent
probability of the testimony and the credibility of the witness or the interests of the witness in the
result of the litigation). See also State v. Wright, 354 S.C. 48, 55, 579 S.E.2d 538, 542 (Ct. App.
2003)(stating the “evaluation of demeanor and credibility [are] matters within the peculiar
province of the circuit court”).

Furthermore, the credibility of Fullbright’s claim at the Denno hearing was dubious, at

best. Each investigator who testified at the Denno hearing testified Fullbright signed each
Miranda waiver form, and Fullbright either initialed or signed his written statements. Judge

Mclntosh was entitled to reject Fullbright’s claims at the Denno hearing as not credible. Miller;

——— Y ) ) e

: And; given the facts and evidence developed at the Denno hearing, Judge McIntosh did

not abuse his discretion in finding the State had proven the voluntariness of Fullbright’s
statements by a preponderance of the evidence. Especially, in light of the fact that in his written
statements and waivers Fullbright acknowledged that he was answering questions knowingly,
intelligently, and voluntarily.

Furthermore, the investigators all testified Fullbright’s statements were voluntary, and he
was not promised anything in order to get him to talk about the murder of the victims in this
case. See State v. Linnen, 278 S.C. 175, 179, 293 S.E.2d 851, 854 (1982)(holding even though
interrogating officers encouraged defendant to make a statement, their actions were not coercive

or threatening). This evidence was before Judge McIntosh. He could accept it or reject it in his
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own discretion. Finally, Fullbright did not testify at the Denno hearing providing any testimony
as to the voluntariness of his statements. (R., Tr. Nov. 17,2011, pp. 5-108; R. pp. 110-36).

Judge MciIntosh did not abuse his discretion in admitting Fullbright’s statements. Given
the record below, Fullbright has failed to show Judge Mclntosh’s ruling is not supported by any
evidence. Fullbright has failed to show Judge Mcintosh’s ruling on the preponderance of the

evidence was manifestly erroneous. Baccus, 367 S.C. at 48, 625 S.E.2d at 220; Von Dohlen, 322

S.C. at 242, 471 S.E.2d at 695; Franklin, supra; Arrowood, supra. Therefore, this appeal must
be dismissed.
Harmless Error
Even assuming arguendo, error in the admission of Fullbright’s statement(s), their
admission was harmless. Arizona v. Fulminante, 499 U.S. 279, 310, 111 S.Ct. 1246 (1991)(error

in admission of involuntary confession is subject to harmless error analysis); Franklin v. Catoe

346 S.C. 563, 552 S.E.2d 718 (2001); State v. Perry, 74 S.C. 551, 54 S.E.764 (1906)(finding
admission not prejudicial in part because defendant made same confession to others).
The Evidence against Fullbright

In making a determination regarding harmless error, this Court will look at the entire

record. State v. Miller, 367 S.C. 329, 626 S.E.2d 328 (2006). This Court will not set aside a
conviction for an insubstantial error not affectiﬁg the result when guilt is conclusively proven by
competent evidence, such that no other rational conclusion could be reached. State v. Kelley,
319 S.C. 173, 460 S.E.2d 368 (1995). The evidence against Fullbright was overwhelming. Guilt
was conclusively proven, and no other rational conclusion could have been reached.

The victims were last seen alive on October 23, 2009. The victim Homer Staton bought
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and sold gold jewelry and regularly carried $25,000 on his person at a time. The victims traveled

all over the Upstate of South Carolina to buy and sell gold jewelry, but they would not engage in
such transactions after dark unless they knew the person involved. Phone records showed
Fullbright had previously contacted the victims before October 23, 2009 using his Aunt’s phone.
Cell phone records established Homer Staton received a phone call at his residence in Taylors

around 6:00 p.m. the date of his disappearance. This phone call was from a phone belonging to
| Ernie Ramirez,‘ a neighbor of Fullbright. Cell phone records established that after receiving this
call the victims left Taylors and traveled to Anderson County. The records established the
victims traveled through .Williamston eventually arriving in Belton, where Fullbright lived. The
testimony at trial established Fullbright had borrowed Ramirez phone the evening of the victim’s
disappearance. After arriving in Belton, phone records showed the victims then traveled to Iva,
S.C. with Mr. Staton making his last phone call on his personal cell phone around 8:00 p.m. in
Iva. Testimony and phone records established Fullbright began making phone calls on Mr.
Staton’s “Go Phone” around 9:00 p.m., and Fullbright then appeared at an arranged meeting to
purchase drugs in a small black car he had never been seen in before. Phone records also
showed Ramirez was at his home during the time period the victims were murdered, not in Iva
from where Fullbright was making his calls. Phone records also established Fullbright made a
phone call to Ramirez from the area of Horton Road the night of the victim’s disappearance and
murder, and Ramirez received the call at his home in Belton. The victims’ car was found the
next day abandoned on Horton Road filled with blood, bone fragments and human tissue matter
containing the victims’ D.N.A. The pathologist and crime scene reconstruction expert

determined the victims were murdered while seated in the front seat of their car by someone
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seated in the back seat striking them with a hammer type weapon. Receipts and surveillance
footage established early the morning following the victims® murders, Fullbright purchased two
(2) gas cans at Walmart and gasoline at a nearby gas station. Ramirez informed police that the
morning after the victims were murderéd he accompanied Fullbright deer hunting and witnessed
Fullbright burning items in a burn pile. Ramirez led police to the burn site and photographs of
the burn pile were taken and admitted before the jury. The bum site wés located on property
owned by Fullbright’s father. The same day Fullbright appeared at a convenience store on three
(3) separate occasions and eaéh time made purchases with a separate one hundred dollar ($100)
bill. Each time, Fullbright purchased items that could be used to smoke or use illegal drugs.
Over the next few days, Fullbright purchased even mdre illegal drugs, more than he had ever
purchased before the victims® murders. Fullbright admitted to the victim’s brother at his
arraignment hearing that he committed the murders of Homer and Jo Ann Staton. Fullbright
admitted his drug lifestyle was what led to the victims’ tﬁmders.

Therefore, the admission of Fullbright’s statements, even if erroneous, was harmless
beyond a reasonable doubt. Perry, supra (finding admission not prejudicial in part because

defendant made same confession to others); State v. Haselden, 353 S.C. 190, 577 S.E.2d 445

(2003)(admission of improper evidence is harmless where it is merely cumulative to other

evidence); State v. Braxton, 343 S.C. 629, 541 S.E.2d 833 (2001); State v. Blackbum, 271 S.C.

324, 247 S.E.2d 334 (1978); State v. Williams, 321 S.C. 455, 469 S.E.2d 49 (1996)(error in
admission of evidence is harmless where cumulative to other evidence properly admitted); State
v. Douglas, 367 S.C. 498, 520, 626 S.E.2d 59, 71 (Ct. App. 2006)(admission of improper

evidence is harmless where the evidence ié merely cumulative to other evidence”). This appeal
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must be dismissed. Arizona v. Fulminante; Franklin v. Catoe.

CONCLUSION

Based on the foregoing, Fullbright’s convictions for the murders and armed robberies of

Homer and Joanne Staton and the resulting sentences must be affirmed.

March 25, 2014
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