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ISSUE PRESENTED

The Court of Appeals ruled properly in upholding the PCR judge’s findings that the
respondent’s prior conviction for accessory after the fact to murder was not a crime of dishonestly
under Rule 609(a)(2), SCRE, and therefore should not have been admitted for the purpose of
impeachment during his murder trial, and that the respondent was prejudiced by counsel’s error in

allowing the admission of this prior into evidence at trial.



STATEMENT
Procedural History
The respondent was convicted of murder per jury trial held during the September 2004 term
of the Richland County General Sessions Court before Judge Alison R. Lee. The respondent was
sentenced to imprisonment for a period of thirty years. Charlie J. Johnson, Jr.' represented the
respondent at trial. The state was represented by Assistant Solicitors Kathryn Luck Campbell and
Bryan Jefferies. The respondent appealed and was represented on direct appeal by Joseph L. Savitz,

who filed a brief pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967). App. 674 -

681. The respondent then filed a pro se brief. App. 684-694. The Court of Appeals dismissed the

appeal in an unpublished opinion on February 12, 2008. See State v. Ayree Henderson,

Unpublished Opinion No. 2008-UP-107 (Ct. App. Filed February 12, 2008). App. 696-697.

On March 8, 2008, the respondent filed a PCR application with the Richland County Office
of the Clerk of Court. App. 698-703. A PCR hearing was convened on August 12, 2009 before the
Judge Thomas Cooper. App. 711- 759. The State was represented by Brian Petrano. The
respondent was present at the hearing and represented by Charles Brooks. Assistant Attorney
General Brian T. Petrano appeared on behalf of the state. In an order dated July 12, 2010, the PCR
Court granted relief. App. 775-782.

The state petitioned the Court of Appeals for Writ of Certiorari and the respondent’s Return
followed. On January 17, 2013, this Court granted the petition for writ of certiorari in the case.

After the submission of briefs and oral arguments were held, the Court of Appeals affirmed the PCR

' The appendix is unclear on who represented Respondent. The trial transcript indicates that
Charles E. Johnson was Trial Counsel, App. 1, but Charlie J. Johnson, Jr. testified at the PCR
hearing. App. 750 11. 10-11.



judge’s ruling in the case. See Henderson v. State, Op No. 2014-UP-122 (S.C. Ct. App. filed March
19, 2014). Petitioner filed a petition for rehearing which was denied by the Court of Appeals by
Order dated April 24, 2014. On July 28, 2014, petitioner filed a Petition for Writ of Certiorari with
this Court and on August 27, 2014, the respondent filed its return. On November 19, 2014, this
Court granted Petitioner’s petition. The Brief of Petitioner was filed on December 17, 2014. This
Respondent’s brief follows.
Factual History

At trial, Terrell Myers testified that she and her live-in boyfriend Alonzo Gale were sleeping
on the morning of August 3, 2002, when she woke to the sound of a tapping noise at the door of the
apartment in which they resided. Myers stated that when she saw the respondent outside, Gale went
out to investigate. Myers stated that she heard the two arguing and then heard gunfire. Myers
added that when she rushed to open the door she found Gale bleeding. App. 139, 1. 24 —p. 168, 1.
18. Myers made an in-court identification of the respondent as the shooter, and prior to trial she
made a pre-trial photo layout identification of the respondent as the perpetrator as well. App. 168, 1.
23 — p. 169, 1. 25; App. 353 1. 13 — p. 354, 1. 25. Neighbors Everett Wilson, Kathy Wilson, and
Dianne Crawford also heard gunfire sounds coming from the direction of Meyers’ and Gale’s
apartment on the morning in question. App. 182, 1. 6 — p.197, 1. 10; App. 119, 1. 18 —p. 137, 1. 9_;
App. 198, 1. 1 — p. 212, 1. 22. Police Officer Robert Hill testified that he was dispatched to the
crimes scene at 6:21 am on August 3, 2002, and arrived at there at 6:22 am, and added that Gale
died shortly after his arrival. App. 82, 1. 11 —p. 113, 1. 1. Gale died from a gunshot wound to his
“right” neck. App.289,1.3 —p. 295, 1. 16.

The respondent’s defense at trial was ;elf—defense. The gun Alonzo Gale’s held in his

possession during this incident discharged as he (Gale) and the respondent fought on the morning in
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question. Eyewitness Shea Thomas testified that she and the respondent went to Gale’s apartment
around 5:30 am on August 3, 2002, to buy marijuana from Gale. Thomas stated that when they
knocked on the apartment door, Gale opened the door while holding a gun and warned them not to
come to his residence at such an early hour. Then, Gale went back inside, but returned back outside
still fussing regarding his early wakening and said that he had something for the respondent.
Thereafter, Gale and the respondent started to argue, and then began tussling. Minutes later, the gun
Gale held fatally struck him (Gale). App. 388, 1. 1 —p. 405, 1. 25.

The respondent testified that he and Thorﬁas started to leave after Gale fussed and appeared
with a gun after they knocked on his door on the morning in question, bu‘; that Gale appeared again
holding a gun and continuing to fuss and curse at them. App. 471, 1. 12 —p. 472, 1. 20. The
respondent described the shooting as follows:

Defendant: [Gale said] ... Man what you doing at my door this time of night, huh?
What the f---you doing at my door ....I told you about coming to my door this time of
night, like that. So...[Gale] went in the door, he went inside. so he went in the house,
so I started walking off, me and Shea started walking off, but then when I got around
the corner of the building, that’s when [Gale] met me with the gun.

App. 472,1.20- p. 473, 1. 3 App. 473, 1.20; App. 474,1. 6 - 10
Mr. Johnson: So [Gale] pointed [the gun] at you?
Defendant: Yes, sir.
Mr. Johnson: And then what did you do?
Defendant: I grabbed like this (indicating).
Mr. Johnson: And y’all started tussling?
Defendant: Yes, sir.
Defendant: When we started tussling with the gun, I mean, it was — I can’t give you no

time frame on that because it all happened at a blur, but I know when I grabbed that
gun, all I can think about was, damn, you know. All I was thinking about was I either
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get this gun or [Gale] going to kill me with it because I was scared. So when we started
tussling with the gun, all I heard — I heard a shot. And when the gun shot — when the
gun shot went off, I seen him fall. And when I seen [Gale] fall, I just... —

mean, [’'m in a drug neighborhood, me and somebody just got in a tussle with a gun, the
gun went off. 1seen him fall. I seen blood come out his mouth. I ran.

App. 482, 1.2-p. 478, 1. 12.

A crime scene investigator found no evidence inconsistent with self-defense. App. 268, 1. 25
—App. 269, 1. 5.

Before the respondent testified, the trial judge advised him that if he decided to testify then
his criminal record might be used against him. App. 381, Il. 15-20. The trial judge then gave the
respondent a chance to confer with trial counsel before deciding to testify. After this break, trial
counsel and the solicitor informed the trial judge that they had come to an.agreement regarding
respondent’s criminal record. App. 383, ll. 8-21. During the direct examination of the respondent,
trial counsel questioned him about a prior conviction for accessory after the fact to murder’. App.
465,1. 7 — p. 467, 1. 24. The respondent informed the jury that he knew about the murder but was
afraid to tell police because it might put his life in jeopardy. App. 466, 1. 1-15. The solicitor then
cross-examined the respondent regarding the conviction. App. 847, 1. 12-18; p. 489, 11. 3-7.

During the respondent’s PCR hearing, he testified that he believed trial counsel was
ineffective in failing to object to the introduction of the accessory after the fact to murder conviction
at a trial where he was being tried on a murder charge. App. 716, 1.4 —p. 721, 1. 19; App. 727, 11. 4-

7. Trial counsel testified that he saw no reason to object to the accessory after the fact charge

explaining “it was a felony...within a ten year period.” App. 751, 11. 14-18.

2]t is unclear whether the prior charge was accessory after the fact to involuntary manslaughter
or murder. The PCR courts order refers to it as accessory after the fact to murder.
‘ 7



The PCR Court granted relief by finding that trial counsel was ineffective in failing to object
to the admission of the respondent’s prior crime of accessory after the fact to murder conviction into
evidence at a trial where he (the respondent) was being tried on a murder charge because the prior
was not an impeachable crime of dishonesty under Rule 609, and also because the prejudicial value -
of the prior outweighed any probative value to the extent that the prior involved murder and the
crime for which the respondent was on trial involved murder. Certainly, this misled the jurors to
believe that the respondent possessed a criminal propensity to involve himself in murder situations
and that he surely acted in conformity therewith in the instant case and was probably guilty of the
murder charge for which he was on trial. App. 780 — 781.

ARGUMENT

The Court of Appeals ruled properly in upholding the PCR judge’s findings that the

respondent’s prior conviction for accessory after the fact to murder was not a crime of dishonestly

under Rule 609(a)(2). SCRE. and therefore should not have been admitted for the purpose of

impeachment against the respondent during his murder trial, and that the respondent was prejudiced

by counsel’s error in allowing the admission of this prior into evidence at trial.

The Court of Appeals held that the respondent’s prior conviction of accessory after the
fact to murder was not a crime of dishonesty under Rule 609(a)(2), SCRE, that should have been
admitted into evidence against the respondent at trial and that said admission resulted in prejudice

against him at trial. Henderson v. State, Unpublished Op. No. 2014-UP-122 (S.C. Ct App. filed

March 19, 2014).

Evidence that any witness has been convicted of a crime shall be admitted if it involves
dishonesty or a false statement.” Rule 609(a)(2), SCRE.  Even though the court held in State v.
Al-Amin, 353 S.C. 405, 578 S.E.2d 32 (Ct App. 2003), that armed robbery was a crime of
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dishonesty and automatically admissible; nonetheless, in State v. Bryant, 369 S.C. 511, 633 S.E.2d

152 (2006), the Court adopted the position that a conviction for robbery, burglary, theft, and drug

possession, beyond the basic crime itself, is not probative of truthfulness. See, United States v.

Smith, 181 F. Supp. 2d 904 (N.D. Ill. 2002). Moreover, even stealing is not always a crime of
dishonesty if there are no additional affirmative false statements or acts of deceit beyond the crime

itself. State v. Broadnax, 401 S.C. 238, 736 S.E.2d 688 ( 2013). In Broadnax, where the defendant

was on trial for armed robbery, the Court held that it was error to admit the defendant’s prior armed
robbery convictions for the purpose of impeachment because there was nothing presented to show
any further affirmative false statements or acts of deceit beyond the basic crime itself, and that
prejudice resulted because the priors were identical to the charge of armed robbery for which he was
on trial. In Bryant, the Court held it was error for the state to use the defendant’s prior firearms
convictions for impeachment during his trial oﬁ charges of murder and unlawful possession of a
weapon because the prior firearms convictions did not involve dishonesty and were not probative of
truthfulness, particularly where the priors were similar to the offenses for which the defendant was
on trial. Note further that violations of narcotic laws are generally not probative of truthfulness

either. See State v. Cheeseboro, 346 S.C. 526, 552 S.E.2d 300 (2001).

The basis of admitting a prior of dishonesty is not to show that orie is a bad person, but rather
that one has a propensity to lie, which would bear on one’s believability, truthfulness and
credibility. State v. Black, 400 S.C. 10, 732 S.E.2d 880 (2012). In Black the court held that the
prior crime of manslaughter admitted against him during his criminal sexual conduct trial was error
because manslaughter is not a crime of dishonesty or untruthfulness that directly impacted the

witness’ veracity.



The State argued that accessory after the fact to murder should be viewed as a crime of
dishonesty or false statement because the principle purpose of accessory after the fact is to evade
public justice and/or to actively suppress evidence, there exist an obvious bearing on the defendant’s
credibility. Essentially, the state is arguing that when a criminal commits a crime and tries not to
get caught, the crime should be considered a crime of dishonesty under Rule 609 (a)(2), SCRE.
However, the intent to evade public justice certainly does not imply a general disposition toward
dishonesty.

Here, the respondent pled guilty to accessory after the fact to murder after failing to tell
authorities what he knew about a homicide. App. 465, 1. 10 — p. 467, 1. 1; App. 780. The PCR
Court found that the respondent was acting out of fear for his life, and there is nothing in the record
to contradict that story. App. 780.

The respondent’s accessory after the fact of murder conviction was not a crime of
dishonesty because, as the PCR court correctly noted, “doing or not doing something out of fear for
one’s personal safety does not necessarily indicate dishonesty.” Additionally, there was nothing
presented beyond the crime of accessory beyond the basic crime that would indicate that the same
was committed under the veil of dishonestly; and finally, there is nothing about the offense of
accessory after the fact to murder which would have been probative of a general disposition toward
dishonesty in the same manner that manslaughter was found to have been a dishonest crime that
would impact veracity

To find that a crime committed with the “intent to evade public justice” is a “crime of
dishonesty” would make crimes such as resisting arrest and failure to stop for a blue light “crimes of
dishonesty”. Even states that view larcenies as “crimes of dishonesty” have not extended Rule 609

(2)(2) to cover prior convictions for accessory after the fact and resisting arrest. Commonwealth v.
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Harris, 442 Pa. Super. 116, 658 A.2d 811 (1995) (holding: hindering apprehension was not a crime

of dishonesty), People v. Stover, 89 Ill. 2d 189, 432 N.E.2d 262 (1982) (resisting arrest was not a

“crime of dishonesty™).
Therefore, based on the foregoing argument, this Court should affirm the PCR Court’s
_correct finding that the prior in question was indeed not a crime of dishonesty and thus inadmissible
at trial. Also, the proper standard of review for and appeal of a post-conviction relief hearing is

whether any evidence exists to support the PCR Court’s findings. Cherry v. State, 300 S.C. 115, 383

S.E.2d 624 (1989). If any evidence exists to support the PCR Court’s findings, the ruling must be

upheld. Jackson v. State, 329 S.C. 345, 348, 495 S.E.2d 768, 769 (1998).

Evidence that an accused has been convicted of such a crime shall be admitted if the court
determines that the probative value of admitting this evidence outweighs its prejudicial effect to the
accused. Rule 609(a)(1), SCRE. In the respondent’s case, the admission of the prior accessory after
the fact to murder conviction was never objected to at trial; so the trial judge never engaged in this
balancing test. However, the PCR Court found that the “admission of the applicant’s prior
conviction was much more prejudicial than probative.” App. 781 (emphasis added). The PCR
judge found, in part, that the jury likely used the prior conviction for accessory after the fact to
murder to prove action and conformity therewith. App. 781. The PCR judge found that the
respondent was prejudiced because there was little evidence to disprove the respondent’s claim of
self-defense. App. 781. Moreover, due to the similarity of accessory afier the fact to murder and
murder, the PCR Court’s finding are supported by evidence of the record. See Cherry, Supra.

The State argued that accessory after the fact to murder and murder have different elements,
and that the prior conviction was necessary because it demonstrated the respondent’s willingness to

impede the administration of justice. This argument incorrectly imparted a highly technical
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knowledge of criminal law to the jury. The PCR court correctly found that admitting evidence of
accessory after the fact conviction in a murder trial would likely leave the jury to use it as
impermissible character evidence. App. 781. This conviction was probably not used by the jury to
show that the respondent was willing to impede the administration of justice, but rather that he was
an accessory to a homicide and spent four months at the Department of Juvenile Justice as a result.
App. 4651. 10 — App. 467 1. 19.

A jury is not likely to differentiate between the respondent’s prior accessory after the fact
to murder conviction and the murder charge for which he was on trial. In other words, the jury
probably processed the prior as a negative portrayal of the respondent as one who is predisposed to
involve himself in murder situations, and that he was probably guilty of the murder charge for
which he was on trial. Compare State v. Green, 338 S.C. 428, 527 S.E.2d 98 (2000), where trial
counsel was found ineffective in failing to object to the admission of the defendant’s prior
convictions of possession of cocaine and possession of crack cocaine while he was on trial for
distribution of crack cocaine charges because the prejudicial effect of the jury hearing those priors

outweighed any probative value. Compare also the case of Mitchell v. State, 298 S.C. 186, 379

S.E.2d 123 (1989), where counsel was found inéffective in failing to object to testimony about the
defendant’s mafia and devil worship associations (and a prior manslaughter conviction) also while
he was being tried for murder, assault and battery with intent to kill, and burglary because this V
suggested that the defendant was a bad person who possessed a propensity to commit the crimes
charged in that case. More importantly, see again Broadnax, where the Court held that the
admission of the armed robbery priors prejudiced the defendant because the priors were identical to

the armed robbery charge for which he was on trial at the time.
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Prior bad acts evidence is inadmissible to show that the accused is a bad person, especially
where the prior crimes are similar to the one for which the accused in on trial. State v. Colf, 337

‘S.C. 622, 525 S.E.3d 246 (2000); State v. Elmore, 368 S.C. 230, 628 S.E.2d 271 (2007); State v.

Gore, 283 S.C. 118, 322 S.E.2d 13 (1984). This is especially true where the defendant’s credibility

is on the line. See State v. Green, supra. Here, there was no overwhelming evidence of guilt in the

case and note that petitioner’s self-defense claim was viable and not disproved by the state; and also
note that the prior (which involved a murder incident) was similar to the crime of murder for which
the respondent was on trial.

In order to prevail in a case where ineffective assistance of counsel is alleged, one must
show that counsel’s legal representation was below the standard of competence to the point of
deficient legal performance and that this deﬁcieﬁt legal performance prejudiced one’s case, and that
| but for the incompetence, a reasonable probability exists that the outcome of the trial would have

been different. Strickland v. Washington, 466 U.S. 668 (1984). In the case at bar, the PCR judge

correctly found that the admission of the prior at issue was much more prejudicial than probative of
the respondent’s credibility. Therefore, if objected to, the trial judge likely would have also found
that the same was not admissible under Rule 609(a)(2), SCRE, and would have suppressed the prior
conviction. In other words, had the prior not been admitted, the outcome of the respondent’s trial
would have been different. There is no question that the prior crime evidence portrayed appellant as
one who involved himself in murder incidents and that this certainly marked his character as such.
This meant that the jury could not avoid processing the prior to mean that the respondent was
probably guilty as charged on the murder offense for which he was being tried, which in turn meant
that the prejudicial value of this prior crime testimony outweighed any probative value and affected
the jury verdict. An error is not harmless if it affected the jury verdict. State v. Hill, 368 S.C. 649,
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. 630 S.E.2d 274 (2006). In conclusion, due to the similarity of the crime for which the respondent
was on trial to the prior in question, the danger of prejudice was so heightened that prejudice
resulted and nullified the prior’s impeachment value, which is listed as a balancing factor to be
considered in determining whether to admit such a prior in a case such as this one. See State v.
Colf, 337 S.C. 622, 525 S.E.2d 246 (2000).

CONCLUSION

Therefore, based on the foregoing reasons, the respondent respectfully requests that this

Court uphold the ruling of the Court of Appeals in the case.

Respectfully submitted,

N

7 Z
Wanda H. Carter’
Deputy Chief Appellate Defender
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