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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF CHARLESTON
IN THE COURT OF COMMON PLEAS Case No 2008-CP-10-0069

Versus

Dudley N Carpenter and Jane G Carpenter Charles L Measter and Barbara P Measter
PLAINTIFF(S) DEFENDANT(S)
CHECK ONE

[] JURY VERDICT This action came before the court for a trial by yjury The issues have been tried and the verdict has
been rendered

[x] DECISION BY COURT This action came to trial or hearing before the court The 1ssues have been tried or heard and a
decision rendered

1 ACTION DISMISSED (CHECK REASON)  [] Rule 12(b), SCRCP, [] Rule 41(a), SCRCP (Vol nonsutt)
[] Rule 43(k), SCRCP(Settled), [ ] Other -

[]  ACTION STRICKEN (CHECK REASON)  [] Rule 40()),SCRCP, [ ] Bankruptcy, [ ] Binding Arbitration,
subject to right to restore to confirm, vacate or modify arbitration award, [ ] Other

[] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BDX)
[ ] Affirmed, [ ] Reversed, [ ] Remanded, [ ] Other
NOTE ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING THL LOWER COURT, \TR]B,UNAL

IT IS ORDERED AND ADJUDGED [ ] See attached order (Formal order to follow) -
[X] Statement of Judgment by the Court

Defendant's Motion for Summary Judgment 1s GRANTED as to the causes of action for Fraud and Negligent
Misrepresentation

Defendant's Motion for Summary Judgment 1s DENIED as to the cause of action for Unfair Trade Practices

o
Dated at Charleston, South Carolina, this 3 day of Sm 2009 q‘\(ﬁ

R Markley Dennis, .lr RT\ID]N' JUDG

This judgment was entered on the Day of , 20 , and a copy matled first class thlS Day
of , 20 , to attorneys of record or to parties (when appearing pro-se) as follows
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Thomas C Hildebrand, Jr James A Stuckey, Jr
SCCA SCRP Form 4Revised 6/2008 Clerk of Court
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF CHARLESTON
IN THE COURT OF COMMON PLEAS CASE NO 2008-CP-10-0069
Dudley N Carpenter and Jane G Carpenter, Charles L Measter and Barbara P Measter,
PLAINTIFES, DEFENDANTS
CHECK ONE

) JURY VERDICT This action came before the court for a trial by jury T@-nss@

O DECISION BY THE COURT This action came to trial or hearing before thé\courfn < =
The 1ssues have been tried or heard and a deciston rendered

X ACTION DISMISSED (CHECK REASON) [] Rule 12(b), SCRCP, ] Rule 41(a
SCRCP (Vol Nonsuit), [ ] Rule 43(k), SCRCP (Settled), [_] Other \

O ACTION STRICKEN (CHECK REASON) [] Rule 40(j), SCRCP, [] Bankruptcy,
('] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitratton award, [_] Other

O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)
[] Affirmed, [] Reversed, [] Remanded, [ ] Other
NOTE ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL

IT IS ORDERED AND ADJUDGED [ ] See attached order (Formal order to follow)
[] Statement of Judgment by the Court

This case was called to trial by jury on November 2 2009 On November 4, 2009 Plainuff advised the Court
that 1t was withdrawing its remaining cause of action pursuant to the Unfair Trade Practices Act Defendant s
Motton for Summary Judgment had previously been GRANTED as to the causes of action for Fraud and
Negligent Misrepresentation pursuant to an order by the Honorable R Markley Dennis on September 3, 2009
The parties are unclear as to the interpretation of Judge Denmis’s Order The Court sought Judge Dennis’s
guidance on the 1ssue and he advised that all causes of action save the Unfair Trade Practices Act were
dismissed however, n the nterests of justice and for clanty of the record for appellate purposes Mr
Hildebrand will file a Motion to Clarify Judge Denmis’ order After Judge Dennis’s consideration of the
motion if there 1s remaining any cause of action the matter will be restored to the jury trial roster for trial and 1f
none rematns the matter will be ended with prejudice so that the parties may avail themselves of the appellate
process
Dated at Charleston, South Carolina, this 4™ day of November, 2009

AL g ponin—

PRESIDING/JUPGE  *

This judgment was entered on the day of , 20, and a copy mailed first class this

Thomas C Hildebrand, Jr, Esq James A Stuckey, Jr, Esq

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
CLERK OF COURT

SCCA SCRCP Form 4 Revised 06/2008
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Dudley N Carpenter and Jane G

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

Case No 2008-CP-10-006%  +*{%

Z o
Carpenter, PO d
’ % ?L?(A > ( )
Plaintiffs, \%v > ((/‘%
"r,’;, 2,
vs ORDER Gl F
N (éé//;) &O'\
Charles L Measter and Barbara P \ ’8.\%%, (7]

Measter, \

Defendants .

Defendants previously filed a motion for summary judgment seeking dismissal of
all of Plaintiffs’ causes of action Plaintiffs' complaint states causes of action for breach
of contract, breach of contract accompanied by fraudulent act, breach of South Carolina
Code §27-50-10, et seq, fraud, negligent misrepresentation and violation of South
Carolina’s Unfair Trade Practices Act

After a hearing on the Defendants' motion for summary judgment, this Court
issued an Order dated September 3, 2009, which granted the Defendants' motion for
fraud and negligent misrepresentation and denied Defendants’ motion as to the Unfair
Trade Practices clam The Order did not expressly address or mention Plantiffs’
claims for breach of contract, breach of contract accompanied by fraudulent act, or
breach of South Carolina Code §27-50-10, et seq

My ruling on Defendants’ motion for summary judgment was based on the
Economic Loss Rule As such, | dismissed the Plaintiffs’ tort causes of action (for fraud

and negligence misrepresentation), but did not dismiss the Plaintiffs’ contract-based or

MUl { \
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statutory causes of action Therefore, it was my intention not to dismiss Plaintiffs’
claims for breach of contract, breach of contract accompanied by fraudulent act, or
breach of South Carolina Code §27-50-10, et seq

In order to clarify this Court’s Order of September 3, 2009, | hereby, pursuant to
SCRCP 54(b), revise that Order nunc pro tunc and rule that the Defendants’ motion for

summary judgment is GRANTED only as to the Plaintiffs’ causes of action for fraud and

negligent misrepresentation Defendants’ motion for summary judgment 1s DENIED as
to the Plaintiffs’ causes of action for breach of South Carolina’s Unfair Trade Practices
Act, breach of contract, breach of contract accompanied by fraudulent act, and breach

of South Carolina Code §27-50-10, et seq

The'Honogable R Markley Dennis Ur

Feb rar 23 2010
Choto sden~., South Carolina

@MD’J‘('L
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASENO 08-CP-10-0069
DUDLEY N CARPENTER and JANE )
G CARPENTER, )
)
PLAINTIFES, ) =
) o e >
VS )  ORDER DENYING MOTIONSTD %
) ALTER OR AMEND, 9. %
CHARLES L. MEASTER and BARBARA ) 7‘07 A
P MEASTER, ) " =
) L =
= L
DEFENDANTS ) 22 o
) e -
\\\
Presiding Judge Deadra L Jefferson
Plaintiff’s Attorney Thomas C Hildebrand, Jr, Esq
Defendant’s Attorney James A Stuckey, Esq
Date of Tnal November 2, 2009
Court Reporter Anne Meyer

THIS MATTER came before the Court by way of the Defendant’s Motion to Alter or
Amend pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure, dated November
20, 2009 and Plaintiff’s Motion to Alter or Amend dated November 30, 2009 ' Both motions ask
the Court to alter or amend 1ts Order filed November 9, 2009 This Court held a hearing on these
motions on February 2, 2010 Thomas C Hildebrand, Jr, Esquire and James A Stuckey,

Esquire were both present at the hearing

! Both motions were timely filed Defendant s Motion was timely filed on November 20 2009 and Defendant
mailed a copy to this Court on November 23 2009 Plaintuff’s Motion indicated that Plaintiff recetved the notice of
entry of judgment on November 17 2009 The ten day filing period for the Motion to Alter or Amend would have
expired on November 27 2009 but for the fact that November 27 2009 was a State holiday See SC R Civ P 6
As such the period expired on Monday, November 30 2009 and Plaintiff’s Mouon was timely filed on this day
However this Court notes that 1t did not receive a copy of Plaintiff’s Motion as required by Rule 59(g) of the South
Carolina Rules of Civil Procedure Rule 59(g) 1s intended to insure that the judge 1s promptly notified of the filing
of motions under this Rule Despute failure to comply with this Rule, the Court can stll consider the matters
presented 1n the motions and memoranda and chooses to do so See generally Gallagher v Evert 577 SE2d 217
353 SC 59 (Ct App 2002)

[61.3
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STANDARD OF REVIEW
“The purpose of Rule 59, SCRCP, to alter or amend the judgment 1s to request the trial

Judge to ‘reconsider matters properly encompassed 1n a decision on the merits *” Pye v_Estate of

Fox, 369 S C 555, 565,633 S E 2d 505, 510 (2006) (quoting Arnold v_State, 309 S C 157, 172,

420 S E 2d 834, 842 (1992)) The Supreme Court recently clarified the two situations in which a
Rule 59(e) motion 1s appropriate “A party may wish to file such a motion when she believes the
court has misunderstood, failed to fully consider, or perhaps failed to rule on an argument or
1ssue, and the party wishes for the court to reconsider or rule on 1t A party must file such motion
when an 1ssue or argument has been raised, but not ruled on, 1n order to preserve 1t for appellate

review” Elam v SC Dept of Transp, 361 SC 9, 24, 602 SE2d 772, 780 (2004)

Addltlonélly, “[a] party cannot use a motion to reconsider to present an issue he could have

raised prior to judgment but did not " Anderson Memonal Hospital, Inc v Hagen, 313 S C 497,

498, 443 S E 2d 399, 400 (Ct App 1994) (citng CAH v L H,315SC 389,434 S E 2d 268

(1993))
ANALYSIS
There 1s sufficient evidence in the record supporting the Court’s Order of November 9,
2009 and the parties have not raised adequate grounds for the Court to amend or reconsider 1its
Order The Order notes that “Plamtiff advised the Court that it was withdrawing its remaining
cause of action pursuant to the Unfair Trade Practices Act,” which 1s supported by the record
The Order 1s clear and supported by the record as to all other matters, as well Further, all matters

raised 1n the Motions to Alter or Amend were raised and ruled upon at trial
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CONCLUSION
Having fully considered the Plamntiff’s Motion, the Defendant’s Motion, the argument
and memoranda on the Motions, the timeliness of the Motions, the full record and applicable
law, as well as the various nterests balanced by the Court at the time of the ruling, the Plaintiff’s

Motion to Reconsider and the Defendant’s Motion to Reconsider are hereby DENIED

DO N s

The Honotattd"Deadra L Jefferson
Presiding Judge

w . ) Ninth Judicial Circuit
, 2010

Charl&ton, South Carolina

IT IS SO ORDERED
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STATE OF SOUTH CAROLINA JUDGEMENT IN A CIVIL CASE
COUNTY OF CHARLESTON
IN THE COURT ON COMMON PLEAS CASENO 2008-CP-10-0069 = m
o = =2
£ ?__ ' ca W:a
Dudley N Carpenter & Jane G Carpenter Charles L Measter and Barbana P l@gasteﬁ
Plamtiff versus Defendant = I ,zr‘
=X §
2, o §
ez 7, o
o W e
CHECK ONE a% £

B JURY VERDICT This action came before the court for a trial by jury The 1ssues have bden tried an
verdict has been rendered

[=N

the

[_] DECISION BY COURT Thus action came to trial or hearing before the court The 1ssues have been tried or
heard and a decision rendered

[] ACTION DISMISSED (CHECK ONE) [] Rule 12(b), SCRCP, [} Rule 41(a), SCRCP (Voluntary nonsuit),

[ Rule 43(k), SCRCP (Settled), [J Other -

[] ACTION STRICKEN (CHECK ONE) [ Rule 40(3), SCRCP, Bankruptey, [J Other-

IT IS ORDERED AND ADJUDGED [ See attached order, [ | Statement of Judgment by Court,

We, the Jury, find for the plamtiffs agamst the defendants i the amount of Sixty Five Thousand Dollars
(365,000 00) actual damages Parties will have 10 days to file any Post-Trial Mofions

Dated at Charleston, South Carolina, June 3, 2010 @k/\_u\(p& DN A \ ZJ u /é/ {
< \ Judge Slg\‘éture/\* Judge Code

This judgment was éntefed on the Day of - - - —=,200_—, and a copy matled first class thus ___ Day
of ,200___, to attorneys of record or to parties (when appearing pro-se) as follows
Thomas Hildebrand James Stuckey
Attorney(s) for Plaintiff(s) Attorney(s) for Defendant(s)
Clerk of Court

SCRCP Form 4(Rev 2/96)
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HE R IS N NN U R B AT B BE A BN S BE EE e am .

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
CIVIL ACTION NO 08-CP-10-69

COUNTY OF CHARLESTON

DUDLEY N CARPENTER and
JANE G CARPENTER,

vs VERDICT

CHARLES I. MEASTER and
BARBARA P MEASTER,

)

)

)

)

)

)

)

)
Plaintaffs, )
)

)

)

)

)

)
Defendants )
)

WE, THE JURY in the above-entitled action, find for the

1 \/ Plaintiffs, in the amount of 5\%"’(/)( -(314\/{2 —\’\{\OUSCLM\
and ZAoo porLars ($_ (05, OO0 00)

actual damages

2 Defendants

‘ A Mvanda CVOSS

— — - Presiding Juror

CHARLESTON, SOUTH CAROLINA

June 3, 2010
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STATE OF SOUTH CAROLINA )
IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) Case No 08-CP-10 69
DUDLEY N CARPENTER and ) 9 o A f{k
JANE G CARPENTER, e
) B, %
Plaintiffs, ?""%' ,’%‘ 4
) 2 ©
2
-versus- ORDER \ ’8\% rfo)
)
CHARLES L. MEASTER and ‘\
BARBARA P MEASTER, )
Defendants )

Plamtiffs were awarded a jury verdict on June 3, 2010 After the verdict was announced
defendants’ counsel requested an additional ten days under Rule 50(e), SCRCP, to make a
motion for judgment n o v The court granted the motion and entered 1ts judgment on June 3,
2010, that “Parties will have 10 days to file any Post-Trial Motions ” The tenth day for filing the
motion fell on Sunday, June 13, 2010, so pursuant to Rule 6(a), SCRCP “The last day of the
period so computed 1s to be included, unless 1t 1s a Saturday, Sunday or a State or Federal
holiday, in which event the period runs until the end of the next day which is neither a Saturday,
Sunday nor such holiday ” Accordingly, such “last day of the period so computed”extended the
filing date to Monday, June 14, 2010

On Monday, June 14, 2010, defendants’ counsel prepared DEFENDANTS’ MOTION FOR
JUDGMENT NOV with Exhibits 1 and 2, and a copy was hand delivered and served on plaintiffs’

counsel at 5 17 pm that day, as evidenced by the Certificate of Service of Alison M Loeb and

ay
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letter of transmittal “VIA HAND DELIVERY” to plaintiffs’ counsel

A letter of transmuttal dated June 14, 2010, was also prepared to the clerk of court to file
the DEFENDANTS’ MOTION FOR JUDGMENT NOV, along with a copy to the trial judge to provide
him a copy of the motion pursuant to Rule 50(f), SCRCP, which provides

(f) Judge to be Provided with Copy A party filing a written motion under this

rule shall provide a copy of the motion to the judge within ten (10) days after the

filing of the motion

Copies of the letter and DEFENDANTS’ MOTION FOR JUDGMENT NOV were mailed to the
trial judge, but because the daily mail had already been picked up for that day at all Charleston
post offices, and would not be picked up again until the following afternoon, defendants’ counsel
elected to have the motion hand delivered to the clerk of court the next moming because
counsel’s office 1s only 250 yards from the clerk of court’s office and the motion would thus be
filed and entered sooner than if deposited in the mail !

DEFENDANTS’ MOTION I'OR JUDGMENT NOV with Exhibits 1 and 2, and letter of transmuttal
to the clerk of court were stamped as received by the clerk of court on Tuesday, June 15, 2010, at
10 39 am , and filed The Certificate of Service evidencing service on plaintiffs’ attorney on
June 14, 2010, was stamped as received bv the clerk of court and filed at 10 38 a m, June 15,
2010

DISMISSAL OF DEFENDANTS® MOTION FOR JUDGMENT NOV

Plaintiffs now argue that DEFENDANTS’ MOTION FOR JUDGMENT NOV should be dismussed

because 1t was not timely filed Defendants assert that their motion was timely filed under the

holding of Curtis v Blake, 381 S C 189, 672 S E 2d 576 (2009) Since there 1s no question but

(9>
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that DEFENDANTS’ MOTION FOR JUDGMENT NOV was served on plaintiffs’ counsel within the ten
day period allotted by the Court for filing post-trial motions and a copy was mailed to the
presiding judge within the ten day period, plaintiffs’ counsel argues that service was defective
because the motion was not actually filed with the clerk of court until the morning of the eleventh
day

This argument 1s foreclosed by the case of Curtis v Blake,381 S C 189, 672 S E 2d 576
(2009) Curtis holds that the “filing” of the Defendants herein was timely because opposing
counsel was timely served within the ten day period allotted Cuwr #1518 dispositive of plaintiffs’
argument

Curtis was a writ of cer tiorari to our Supreme Court Respondent Curtis was awarded a
jury verdict Immediately following the verdict petitioner Blake requested to make post-tiial
motions at a later date The trial court granted the request, stating “We’ll have ten days to file
any post-trial motions And y’all can just send those to me 1n Spartanburg, and I will rule on
those without the necesstty of actual oral argument ” On the tenth day following the verdict
Blake served opposing counsel with a Rule 59(b) motion for a new trial by placing 1t in the mail,
however, the motion was not actually filed with the clerk of court until five days later
Respondent claimed the motion was untimely, as plaintiffs do in this instant case, because 1t was
not filed within the ten days allotted by the trial judge The circut court had ruled that the
motion was timely, however, the Court of Appeals held that 1t was untimely

On certiorar: our Supreme Court considered the question whether the motion was timely
filed when a copy was served by mail on opposing counsel within the ten day period allotted by

the trial court The Court held, in reversing the Court of Appeals, that, “Accordingly, we hold a

{7
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motion for a new trial 1s timely so long as 1t 1s served within the time period allotted by the trial

judge We find the trial court properly held Blake’s motion for a new trial was timely ”
(Emphasis added)

Defendants’ position in this instant case 1s even stronger because plaintiffs’ counsel was
hand dehivered and served a copy of DEFENDANTS’ MOTION FOR JUDGMENT NOV within the ten

day period granted by the Court

MOTION TO ENLARGE TIME

Having thus found that the Court will consider DEFENDANTS’ MOTION FOR JUDGMENT
NOV because 1t was timely filed the Court does not deem 1t imperative to rule on Defendants’
Motion to Enlarge Time, however, since Defendants have evoked the discretion of the court 1n
order to put plaintiffs’ objections to rest the Court will consider defendants’ motion to enlarge
the aliocated filing date from June 14 to June 15, 2010, “for good cause shown” under Rule 6(b),
SCRCP

“A failure to exercise discretion amounts to an abuse of that discretion Fontaine v Peitz,

291 S C 536, at 538, 354 S E 2d 565, 566 (1987)”, Samples v Mitchell, 329 S C 105, 113,495
SE2d 213,216 (S C App 1997)

Rule 6(b) TIME provides

(b) Enlargement When by these rules or by notice given thereunder or by order
of court an act 1s required or allowed to be done at or within a specified time, the
time may be extended by written agreement of counsel for an additional period
not exceeding the original time provided 1n these rules, or the court for cause
shown may at any time 1n 1ts discretion (1) with or without written motion or
notice order the pertod enlarged if request therefor 1s made before the expiration

of the period as originally prescribed or extended or (2) upon motion made after

At
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the expiration of the specified period, for good cause shown, permit the act to be
done The time for taking any action under rules 60(b), 52(b), 59, and 60(b) may
not be extended except to the extent and under the conditions stated in them The
time for filing notice of intent to appeal 1s jurisdictional and may not be extended
by consent or order (Emphasis added)

As defendants’ counsel was proceeding under Rule 50(e) in filing his post-trial motions

the time for doing such may be extended under Rule 6(b), SCRCP, “for good cause shown”

In this instant case both opposing counsel and the ti1al judge were timely and properly
furnished copies of DEFENDANTS’ MOTION FOR JUDGMENT NOV It was then filed with the clerk

of court sooner than 1t would have been filed had it been mailed

“Appellate courts recognize - - - or at least they should recognize - - - an
overriding rule of civil procedure which says whatever doesn’t make any
difference, doesn’t matter ” £ g Coxv Cox,290 S C 245,349 SE 2d 92

(Ct App 1986) (appellant has the burden of showing that an ertor was
prejudicial) Consistent with this heretofore unstated rule, McCall must show he
was somehow harmed by having been denied a continuance ”

McCallv Findley,294 S C 1,4,362 SE 2d 26,28 (SC App 1987)

DEFENDANTS’ MOTION FOR JUDGMENT NOV

A Court may grant a motion for Judgment NOV only 1f no evidence exists to support the

Jury verdict  Bishop Logging Co v _John Deere Industrial Equipment Co , 317 SC 520, 455

SE2d 183, 186 (Ct App 1995) The court views the evidence and all reasonable inferences 1n
the light most favorable to the nonmoving party and must deny the motion if erther the evidence
yields more than one inference or 1ts inferences are 1n doubt Hilton Head Island v _Skull Creek

Club, 287 S C 530, 532,229 S E 2d 890, 891 (Ct App 1986)

There exists 1n every contract an implied covenant of good faith and fair dealing Adams

<
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v GJ Creel & Sons, 320 S C 274,465 S E 2d 84 (1995), Tadlock Pamnting Co v Maryland

Cas Co,322S C 498,473 SE 2d 52 (1996)

Paragraph 19 of the Agreement provided that Defendants would execute a Seller’s
Property Condition Disclosure Statement (A copy of the Agreement was introduced at trial as
Plaintiffs’ Cxhibit 1) Paragraph 19 further provided that, after delivery of the disclosure
statement, 1f Defendants were to discover any material inaccuracy 1n the statement, they would
promptly notify the Plaintiffs

Defendants did submut a Disclosure Statement, which they never corrected, wherein
Defendants represented that Defendants knew of no structural 1ssues with the property (A copy
of the Disclosure Statement which was introduced at trial as Plaintiffs’ Exhibit 2) However,
evidence was introduced that Defendants misreptesented to the Plaintiffs the existence of known
structural deficiencies with their unit ~ Specifically, evidence was introduced that major repairs
(that actually prevented Plaintiffs from moving into the unit for four months) on account of
sttuctural 1ssues were performed on Plamntiffs’ unut right after the closing and that Defendants
knew about the structural 1ssues and the need for these repairs before the closing and even before
submitting their Disclosure Statement

Herman Hatfield, the repair contractor who made the structural repairs, testified that he
had two different conversations with Mr Measter before the closing about the structural repairs
that were about to be made to the building 1n question

Additionally, at the trial, meeting minutes from the annual homeowners’ meeting held
one and a half months before the closing were introduced, these minutes also disclosed that

structural repairs were about to start on Defendants’ building Moreover, Kenneth Schneider, a

b
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long-time resident of the community, testified that the existence of structural 1ssues 1n all of the
buildings had been a matter of common knowledge shared by all the residents in the community
for ycars and was, 1n any event, well known 1n the community long before the meeting minutes
were mailed

Finally, Mrs Measter testified that she understood that she was obligated to disclose any
known deficiencies related to her unit, whether the deficiencies were 1n the common or private
elements The evidence, as referenced above, established that the Measters knew or were aware
of deficiencies with their butlding which they failed to disclose In fact, the Mcasters were
members of a class action that claimed 1n 1ts pleadings that major structural deficiencies existed
1n all of the buildings

Defendants aigue that contract provisions regarding watver, disclaimer and forfeiture bar
Plaintiffs’ claims There 1s sufficient evidence to establish that the Defendants breached their
contract and the implied covenant of good faith and fair dealing, and I do not find that the
Plaintiffs’ claums are barred by any of the cited contract provisions

All of the above-referenced evidence enabled the jury to conclude that Defendants knew
about the structural 1ssues before submitting their Disclosure Statement, were given confirmation
that structural repairs were to be commenced before the closing, and breached their contractual
obligations to notify the Plaintiffs of the structural 1ssues and the need for repairs

IT IS THEREFORE,

ORDERED that DEFENDANTS’ MOTION FOR JUDGMENT NOV was both timely served and
filed and will be considered by the Court, and 1t 1s

FURTHER ORDERED that the time for Defendants’ filing their DEFENDANTS’ MOTION

Lod{ ¥
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R N B TN AN N AE D B N B B aE e

FOR JUDGMENT NOV with the clerk of court 1s hereby enlarged to and through June 15, 2010, and
it1s
FURTHER ORDERED that DEFENDANTS’ MOTION FOR JUDGMENT NOV 1s DENIED

AND IT IS SO ORDERED

Qi N

R ARKLE DENNIS, IR
Circurt Judge Ninth Judicial Circuit

é\ AMZ»:’W . South Carolina
Ock 1 2010

WA
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON Case No  2008-CP-10-0069
DUDLEY N CARPENTER, et al et
- = =2 =2,
PLAINTIFF, AR N e g
\ %z o
ORDER =
\ F2 o
CHARLES L MEASTER and \ e
BARBARA P MEASTER, \

DEFENDANTS

This matter comes before me upon Motion for Reconsideration filed by
James A Stuckey, Esquire, Attorney for Defendants, Charles L Measter and
Barbara P Measter, on October 25, 2010  After fully considering said Motion,
this Court finds no need for oral argument in this matter and therefore the Motion
for Reconsideration 1s denied,

AND IT IS SO ORDERED!

DURN 71

R MARKLEY DENNIS, JR
Presiding Judge \

Moncks Corner, South Carolina

Apnil i , 2011
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Dudley N Carpenter and Jane G Carpenter,
Plaintiffs,
Vs
Charles L Measter and Barbara P Measter,

Defendants

IN THE COURT OF COMMON PLEAS

TO  DEFENDANTS ABOVE-NAMED

NINTH JUDICIAL CIRCUIT
Case No 2008-CP-10- !Q! l
SUMMONS
(Jury Tnal Demanged) ¢ S e
ot Y]
g} ; e
7-' : {Iaz:-x_m
= ~ L
gz = Vi
= S |
2 5 U7
R

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint in this

action, a copy of which 1s herewith served upon you, and to serve a copy of your Answer theteto on

the above-referenced court and on the below-signed at therr office located at 134 Meeting Street,

Thurd Floor, Post Office Box 340, Charleston, South Carolina 29402, within thirty (30) days after

T the service hereof, exclusive of the day of such service If you fail to answer the Complaint within

=

S§ the time aforesaid, judgment by default will be rendered against you for the relief demanded in the

]
8 Complaint

Dated January 2 , 2008

v

Thomas C Hildebrand, Jr
HAYNSWORTH SINKLER BOYD,P A
134 Meeting Street, Third Floor
Charleston, SC 29401-2240

843 722 3366

Attorneys for Plaintiffs
Dudley N Carpenter and Jane G Carpenter
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT
Dudley N Carpenter and Jane G Carpenter, Case No 2008-CP-10- WO,
—~3
Plaintiffs, ) \- % agﬁ
COMPLAINT £C e R—
vs (Jury Trial De andE:Q) = ¥
._1 -
Charles L Measter and Barbara P Measter, <. N W
oy 2 v
Qo yidr Ay
Defendants SB o= F
——iz W
o

The Plantiffs, through their below-signed attorneys, complaimming of the Defendants
above-named, allege and say

1 Plaintiffs are citizens and residents of the State of South Carolina and reside 1n
Charleston County, South Carolina

2 Defendants are citizens and residents of the State of South Carolina and reside n
Charleston County, South Carolina

3

On or about March 17, 2007, Plaintffs and Defendants executed an Agreement to

Buy and Sell Real Estate for the purchase of a residence located at 1964 Marsh Oak Lane on
Seabiook Island, South Carolina

4

i}

Plamuffs paid $675,000 for the purchase of the residence, with the settlement
taking place on July 18, 2007

5

Paragraph 19 of the Agreement to Buy and Sell Real Estate states that the

Defendants will execute a Seller’s Property Condition Disclosure Statement as required by South

Carolina Code §27-5-10, et seq Paragraph 19 further provides that, after delivery of the
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disclosure statement, 1f the Defendants discover any material inaccuracy, they shall promptly

notify the Plaintiffs

6 As required by statute, Defendants did execute the disclosure statement The
relevant sections of the instructions for the Disclosure Statement that apply to this matter are as

follows

2 You must check one of the boxes for each of the 24 questions
on page 2 and 3 of this form
b If you check “No”  you may be hable for making an
intentional nusrepresentation
d If you check “Yes” or “No” for any question and
subsequently something happens to the property to render your statement
mcorrect or maccurate (for example, the roof begins to leak), you must
promptly provide the purchaser a corrected statement or you may correct the
problem
3 By signing below you acknowledge that the failure to
disclose known matertal information about the property may result 1
hablity
7 The relevant scctions that the Defendants affirmatively and explicitly checked

“No” are as follows

1 Foundation, slab, fireplaces/chimneys, floors, windows
(including storm windows and screens), doors, ceilings, interior and exterior

walls, attached garage, patio, deck or other structural components including
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any modifications?
6 Heating and/or air conditioning?
a Heat source
b Cooling source
c Fuel source
d Approximate age of heating unt

20 Lawsuts, foreclosures, bankruptcy, tenancies, judgments, tax or other
liens, proposed assessments or notice from any governmental agency
that could affect title to that property?
8 After the settlement, the Plamtiffs were about to move mto the residence on
August 2, 2007, when they were informed by a contractor that he was making major structural
repairs to the units mn the building, and the units were structurally unsound He advised the

Plamtiffs that they would be unable to occupy the residence for at least 90 to 120 days while the

repairs were ongoing

9 The Defendants intentionally decerved the Plamtiffs by improperly completing
the Disclosure form and failing to subsequently correct the musrepresentations  The
misiepiesentations were fourfold First, there were known major structural problems with the
foundation and slab that were scheduled to be repaired Second, the heating and air conditioning
units, represented as being one half and one year old, weie many years old Third, there was
active litigation ivolving the umts that was not disclosed Fourth, there were proposed special

assessments that were discussed to fund the foundation repans which were not disclosed to the

Plamntiffs
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10 As a result of the Defendants’ intentional misrepresentation to the Plamntiffs, the

Plamtiffs have incurred damages which include, but are not imited to, the following

8/2/07 Repack and put belongings back nto storage $1,569 00
8/1-12/1/07 Monthly storage fee ($263 40/mth) $1,053 50
11/1/07 Replace sub-flooring and flooring $7,000 00
10/30/07 Assessment to repair building $7 515 00
12/1/07 Replace Air Handler and AC $5,500 00
8/1/-12/1/07 Loss of use (monthly rental of $2,400 x 4 $9,600 00
months)
12/1/07 Diminution 1n value and stigma attributable $50,000 000
to known defects and failure to disclose
$82,232 50
Legal fees and attorneys fees TBD
Pumitive Damages TBD
TOTAL 777
FOR A FIRST CAUSE OF ACTION
11 Plamtiffs incorporate herein the foregoing allegations contained mn Paragraphs 1

through 10

12 Defendants breached their contract with the Plaintiffs for failling to disclose
known problems and 1ssues with the residence as discussed more fully above, all to the damage

of the Plamtiffs, entitling Plaintiffs to actual and pumtive damages
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FOR A SECOND CAUSE OF ACTION
(Breach of South Carolina Code §27-50-10)

13 Plaintiffs incorporate herein the foregoing allegations contained n Paragraphs 1

through 12

14 Defendants executed a Residential Property Condition Disclosure Statement,

required by South Carolina Code §27 50-10, et seq, as required by statute and Plamtiffs’

contracts with the Defendants

15 Defendants knowingly faled to disclose problems and 1ssues related to the
structure as set forth m the act and form, and failed to correct their prior errors and omissions 1n

completing the disclosure form

16 Defendants knowingly violated the statute by failing to disclose matenal
information on the Disclosure Statement when the Defendants knew that their failure to provide
the information was false, incomplete and musleading, entithing Plamtiffs to all damages caused

by the false statement, and entitling Plamtiffs to their actual damages, court costs and attorneys’

fees
FOR A THIRD CAUSE OF ACTION
(Fraud)
17 Plaintiffs incorporate herein the foregoing allegations contamed in Paragraphs 1
through 16

18 Defendants were required puisuant to their contract and South Carolina Code

§27-50-10, et seq, to disclose certain mformation, mcluding information related to problems

Page 26 of 611

Bl a R Ay BN T N B N BN BN EE B aE W



and 1ssues related to the structure  Defendants neghgently, recklessly and intentionally
musrepresented mformation, problems and 1ssues that related to the structure as set forth more
fully above Defendants’ representations were false and were matenal m inducing the Plamntiffs
to purchase the structure Defendants knew of the falsity of their representations regarding their
errors and omussions in disclosing and failling to disclose, or the Defendants made the
musrepresentations with reckless disregard for the truth or falsity of the representations,
Defendants made the representations intending that Plamtiffs rely and or act upon the
representations, Plaintiffs did not know of the falsity of the representations of the Defendants,
Plaintiffs relied on the truth of the representations of the Defendants, Plaintiffs nghtfully relied
on the representations of the Defendants, and, Plaintiffs suffered subsequent and proximate

mjuries as a result of the misrepresentations of Defendants as described herem

19 Defendants actions were reckless, willful and wanton, entithng Plaintiffs to actual

and punitive damages against Defendants

AS TO THE FOURTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

20 Plaintiffs incorporate heremn the foregoing allegations contained i Paragraphs 1

through 19

21 Defendants breached their contract by failling to disclose and by intentionally
musrepresenting information, problems and 1ssues that related to the residence, and such breach

of contract was accompanied by the fraudulent acts as described wath particulanty above

22 Defendants actions were reckless, willful and wanton, entitling Plaintiffs to actual

and punitive damages agamst Defendants
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AS TO THE FIFTH CAUSE OF ACTION
(Neghgent Misrepresentation)

23 Plantiff mcorporates herein the foregong allegations contained 1n Paragraphs 1

through 22

24 Defendants neglgently misrepresented to Plamtiffs information relating to

problems and 1ssues that related to the residence as described with particularity above

25 Defendants had a pecumary nterest in making the false representations, and owed
a duty to Plaintiffs to msure that truthful information was communicated to Plamntiff relative to

the restdence

26 Defendants breached their duty by failing to exercise due care with regard to the
representations regarding the residence, and Plamtiffs justifiably relied on the representations of

Defendants

27 As a direct and proximate result of Plamuffs’ reliance on the negligent
musrepresentations of Defendants, Plantiffs have suffered damages as described herein, entithng
Plaintiffs to actual and pumtive damages

AS TO THE SIXTH CAUSE OF ACTION
(Breach of South Carolma’s Unfair Trade Practices Act)

28 Plantiffs incorporate herein the foregoing allegations contamed 1n Paragraphs 1

through 27

29 Defendants’ acts, including various actions befote and after execution of the

Agreement to Buy and Sell Real Estate, were acts in and affecting commerce
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30 Defendants acted i an unfair, unethical, oppressive and deceptive manner by

making false statements in the Seller’s Property Condition Disclosure Statement, by failing to

disclose required information, in that Statement, and by falmg to correct previously

misrepresented information 1n that Statement

31 The actions of Defendants were violative of South Carolina’s Unfair Trade

Practices Act, SC Code §39-5-10, et seq entitling Platiffs to actual damages for bieach of

that Act

32 Moreover, the actions of the Defendants were willful and intentional, entitling

Plamtiffs to have their actual damages trebled and their attorneys’ fees paid by Defendant

DAMAGES

33 Plaintiffs incorporate herein the foregoing allegations contamed 1n Paiagraphs 1

through 32

34 As a result of the errors, acts and omissions of the Defendants described above,

Plaintiffs have incurred damages cluding the following

(a)
(b)
©
(d)
(e)
)
(8)
(h)

Re-packing and storage fees for having to vacate the residence,

Storage fees while repairs were being made to the residence,
Replacement of sub flooring and floormg and all related damages,
Payment of special assessments to repair the building and their 1esidence,
Cost to replace the air handler and air conditioning units,

Loss of use of the structure,

Diminution n value and stigma attributed to the residence,

Legal fees, court costs and attorneys’ fees,
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(1) And, pumtive damages
WHEREFORE, Plaintiffs pray for an Order of this Honorable Court awarding them
actual and consequential damages, attorneys’ fees, costs and expenses, pumtive damages for

Defendants’ reckless, willful and wanton acts, treble damages, and for such other and further

relief as this Court may deem just and proper

5 Szt
Dated January , 2008 '

Thomas C Hildebrand, Jr
HAYNSWORTH SINKLER BOYD, P A
134 Meeting Street, Third Floor
Charleston, SC 29401-2240

843 722 3366

Attorneys for Plaintiffs
Dudley N Carpenter and Jane G Carpenter
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STATE OF SOUTH CAROLINA IN THE OCOURT OF COMMON PLEAS
COUNTY OF CHARLESTON OFAMILY COURT

DUDLEY N CARPENTER, et al )
QA Plaintiff )
) CASE NO 08-CP-10-69
vs )
)
CHARLES L MEASTER and )
BARBARA P MEASTER, ) MOTION INFORMATION FORM
DODefendant ) AND COVER SHEET
check box aboye indicating submitting party
Name, S C Bar No_and address of plantiff’s attorney Name, S C_Bar No_and address of defendant’s attorney
Thomas C Hildebrand, Jr JAMES A STUCKEY SC Bar 5413
PO Box 340 123 MEETING STREET
Charleston, SC 29402 CHARLESTON, SC 29401
telephone 722-3366 fax 722-2266 telephone 843 577 9323 fax 843 577 3635
€ mail other e mal Jstuckey@stuckeylaw com

OMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
OFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
SECTION I Hearmng Information
Nature of Motion  Ratify Judge Markley Dennis’ Order dated September 3, 2009
Estimated Time Needed Court Reporter Needed YES/NO
SECTION II Motion Type
O Written motion attached
O Form Motion —
I hereby move for relief or action by \- court as set forth in the attached proposed order

November 2, 2009
Date submutted

-~

OPAID - AMOUNT __$2500
O EXEMPT O Rule to Show Cause 1 Child or Spousal Support
(check reason) O Domestic Abuse of Abuse and Neglect
O Indigent Status OState Agency v Indigent Party
[ Sexually Violent Predator Act OOPost-Conviction Relief
0 Motion for Stay 1 Bankruptcy
00 Motion for Publication OMotion for Execution (Rule 69, SCRCP)
O3 Proposed order submutted at request of the court, or,
reduced to writing from motion made n open court per judge’s instructions
Name of Court Reporter

0O Other
JUDGE’S SECTION
O Motion Fee to be paid upon filing of the attached order
O3 Other
JUDGE
CODE Date
CLERK’S VERIFICATION
Collected by DATE FILED
(print name)
O MOTION FEE COLLECTED

O CONTESTED - AMOUNT DUE
SCCA/233 (01 03 03)
G \Measter-Carpenter(07 2915)\Pleadings\Motion Shp 11 2 09 wpd
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STATE OF SOUTH CAROLINA )
IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) Case No 08-CP-10-69
DUDLEY N CARPENTER and ) 2 0
JANE G CARPENTER, o € Z -
) LR 2 ¢
Plaintiffs, \\ %" o (ﬁ
>
o ) \ %2 g O
versus MOTION SXT N
) 2R
CHARLES L. MEASTER and L% o
BARBARA P MEASTER, ) \
A
Defendants )
TO THE HONORABLE DEADRA L JEFFERSON

Chief Administrative Judge, Ninth Judicial Circunt

Defendants CHARLES L MEASTER and BARBARA P MEASTER move the
Court to ratify and confirm the summary judgment Order of The Honorable R Markley Dennis,
Jr dated September 3, 2009, granting defendants® Motion for Summary Judgment “as to the
causes of action for Fraud and Negligent Misrepresentation” as to plaintiffs’ First Cause of
Action (failling to disclose known problems and issues), Second Cause of Acton (Breach of South
Carolina Code § 27-50-10), Third Cause of Action (Fraud), Fourth Cause of Action (Breach of
Contract Accompanied by Fraudulent Act), and Fifth Cause of Action (Negligent
Misrepresentation) on the grounds that summary judgment was entered on those causes of action
and are no longer 1n 1ssue, so that the trial will proceed only on the Sixth Cause of Action

(Breach of South Carolina’s Unfair Trade Practices Act) as ordered by Judge Denmis that
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“Defendants’ Motion for Summary Judgment 1s DENIED as to the cause of action for Unfair

Trade Practices ”

November 2, 2009'

Charleston, South Carolina

Respectfully moved,

ki

\TUMEIA STUEKEY

S Y LAW OFFICES, LLC
123 Meeting Street
Charleston, SC 29401

843-577-9323

Email jstuchey@stuckeylaw com
Facsimile 843-577-3635

Attorney for Defendants
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARELSTON )
)
Dudley N Carpenter and Jane G Carpenter ) CASENO
X Plamtff ) 08-CP-10-0069
)
v ) MOTION INFORMATION FORM
) AND COVER SHEET
Charles L Measter and Barbara P Measter )
[] Defendants )
Plamtiff’s Attorney Defendant’s Attorney
Thomas C Hildebrand, Jr Bar No 2501 James A Stuckey, Bar No
Address Address
Haynsworth Sinkler Boyd, PA Stuckey Law Offices, LLC
PO Box 340 123 Meeting Street
Charleston, SC 29402 Charleston, SC 29401
phone 843 720 4437 fax 843 722 2266 phone 843 577 9323 fax 843 577 3635
email thildebrand@hsblawrirm com e-mail jstuckey@stuckeylaw com other

<] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IIT)
[ ] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)

SECTION I Hearing Information
Nature of Motion Notice and Motion to Alter or Amend Judgment

Estimated Time Needed Court Reporter Needed [ ] YES / [[JNO

SECTION IT Motion Type

DXl Written motion attached
] Form Motion --

I hereby mo pltes ""—-‘“1(}‘3.2, orth 1n the attached proposed order

November 30, 2009
Signature of Attorney for DXJPlaintiff / [ |Defendants Date submitted

SECTION III Motion Fee
X PAID ~ AMOUNT $25
[ J EXEMPT []Rule to Show Cause in Child or Spousal Support
(check reason) [} Domestic Abuse or Abuse and Neglect

(] Indigent Status  [_] State Agency v Indigent Party
[] Sexually Violent Predator Act [ Post-Conviction Relief
[_] Motion for Stay in Bankruptcy
[ Motion for Publication "] Motion for Execution (Rule 69, SCRCP)
[[] Proposed order submutted at request of the court, or,

reduced to writing from motion made 1n open court per judge’s mnstructions
Name of Court Reporter

[] Other
JUDGE’S SECTION
[C] Motion Fee to be paid upon filing of the attached
order JUDGE
(] Other
CODE Date
CLERK’S VERIFICATION
Date Filed
Collected by
[L] MOTION FEE COLLECTED

[] CONTESTED - AMOUNT DUE

SCCA/233 (1/2003)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

Dudley N Carpenter and Jane G Case No 2008-CP-10-0069
Carpenter,

Plaintiffs,

Vs NOTICE AND MOTION TO ALTER OR
AMEND JUDC_-‘:(MENI
[y

Charles L Measter and Barbara P oS

Measter,

£

EN
3l
3

Defendants

1 Hd  0€ AON 600¢

U371l

1¥N03 40 WY
QULSLHYY

X

YOU WILL PLEASE TAKE NOTICE that the Plaintiffs,SDuiiey N
f

Carpenter and Jane G Carpenter, will move before this Honorable Court at a time and

place to be arranged by the Court and counsel to respectfully request that the
Honorable Deadre Jefferson alter or amend pursuant to SCRCP 59(e) her Order and
Judgment dated November 4, 2009 of which Plaintiffs received written notice of entry on
November 17, 2009 Plaintiffs request that the Court rule that the previous Form 4
Order of the Honorable R Markley Dennis, Jr dated September 3, 2009, dismissed
only two of Plantiffs’ claims in this case, those being for Fraud and Negligent
Misrepresentation

Plaintiffs make this motion on three grounds first, the Order of September 3,
2009 does not on Iits face dismiss the causes of action for breach of contract, breach of
contract accompanted by a fraudulent act, and breach of S C 27-50-10, et seq (these
three causes of action are hereinafter collectively referred to as the “Contract Causes of

Action ), second, at best, the Order of Judge Dennis 1s ambiguous, and therefore the
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Court should not have ruled that the Order dismissed Plaintiffs’ Contract Causes of
Action, and, third, reference to the record makes 1t clear that Judge Dennis did not
intend to dispose of the causes of action for Contract Causes of Action in his Form 4
Order

This motion will be supported by the pleadings, Plaintiff's prior Memorandum in
Opposttion to Defendants’ Motion for Summary Judgment (with exhibits), the statutory
and case law applicable hereto, memoranda, depositions or other materials which may
be presented to the Court prior to a hearing on this matter  Plaintiffs’ motion will also
be supported by the transcripts of record before Judge R Markley Dennis, Jr dated
July 6, 2009 (attached as Exhibit “A”) and the transcripts of record before Judge Deadre

L Jefferson dated November 2, 2009 (attached as Exhibit “B”) and November 4, 2009

(attached as Exhibit “C”)

November 30 , 2009 By ~—

Thomas C Hildebrand, Jr T
HAYNSWORTH SINKLER BOYD, P A
134 Meeting Street, Third Floor
Charleston, SC 29401-2240

843 720 4437 (direct dial)
thildebrand@hsblawfirm com

Attorneys for Plaintiffs
Dudley N Carpenter and Jane G Carpenter
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CERTIFICATE OF SERVICE
This 1s to certify that a copy of the foregoing Plaintiffs’ Notice and Motion to Alter
or Amend Judgment has been served upon the following counsel of record via
electronic mail, facsimile and by placing the same in the United States mail, first class

o
postage prepaid, addressed to the following as shown below this @_S‘day of
—~ ==

w5 &
November, 2009 D = —
or © §
o = M
James A Stuckey, Jr, Esq g; = 3
Stuckey & Murphy Law Offices, LLC L 22 =
123 Meeting Street = 93
Charleston, SC 29401

JOM\- @) /"C@w—

Lauren A Heuss, Legal Secretary
HAYNSWORTH SINKLER BOYD, P A
134 Meeting Street, Third Floor
Charleston, South Carolina 29401-2240
Telephone 843 722 3366
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Exhibit "A"

STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

Dudley N Carpenter and Jane G
Carpcenter,

Plamntiffs,
V8

Case No 08-CP-10-0069

Charles L Measter and Babara P
Measter,

Nt Nt N’ e S’ e N Nt e Nan

Defendants

TRANSCRIPT OF HEARING

The within Hearing in the above-captioned case was held on July 6,
2009, before The Honorable R Markley Dennis, Jr 1n Courtroom 4B of the

Charleston County Courthouse 100 Broad Street, Charleston South Carolina
attended by Counsel, as ollows

APPEARANCES

Tom Hildebrand, Jr, Csq
HAYNSWORTH SINKLER BOYD
PO Box 340

Charleston, SC 29401-2240
Appearning for Plaintiffs

James A Stuckey, Esq

STUCKEY LAW OFFICES,LL C
123 Meeting Street

Charleston, SC  29401-2217
Appearng for Defendants

DEBORAH GARRISON

Circurt Court Reporter - 9" Judicial Circuit
Post Office Box 901
Johns Istand South Carolina 29457

dGanison@sccourts org
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Dudley N Carpenter et al v Charles L Measter et al 2
Case No 08 CP 10 0069
Heanng of July 6 2009
Before The Honorable R Markley Dennis Jr

THE COURT Let me state for the record that
you may rely fully on your memoranda for the positions taken [I'l}
be delighted to hear from you

MR STUCKEY Thank you, Your Honor,
may it please the Court | am Jim Stuckey, James A Stuckey,
and | represent the two defendants in this action, Charles and
Barbara Measter, who were sellers of a condominium out at
Seabrook Island to the two plaintiffs, Dudley Carpenter and Jane
Carpenter The Carpenters have filed a six cause of action
Complaint alleging the usual six causes of action that arise from
negligence, alleged negligence, misrepresentation, unfair trade
practices, breach of contract, fraud, breach of contract
accompanied by a fraudulent act, etcetera

The defendants are before the court today on a
Motion for summary judgment Believe it or not, and amazingly, |
assert to you that there are almost exclusively questions of law
involved and not questions of fact Of course we're very familiar
with the Rule 56 mandates on that

They have alleged six causes of action breach of
contract accompanied by fraudulent, fraud, negligent
misrepresentation, unfair trade practices, breach of contract,
breach of the Residential Disclosure Statement

Your Honor, we say that we're entitled to summary
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Dudley N Carpenter et al v Charles L Measter et al 3

Case No 08 CP 10 0069
Hearing of July 6 2009
Before The Honorable R Markley Dennis Jr

judgment on the tort causes of action, which are fraud, negligent
misrepre-sentation and Unfair Trade Practices Act under the
Moss doctrine Even under the Moss doctrine, as Your Honor
well know, it provides that when you allege only economic loss
and there Is a contract involved, then your remedy s under the
contract and under the provisions of the contract you can't turn
around and sue for tort

That 1s true if there 1s no personal injury involved and
| believe the recent Colleton Preparatory School case said that
unless there I1s a threat of serious personal injury None of that Is
here

So we think the three -- the two causes of action,
three causes of action -- for fraud, for negligent misrepresentation
and for unfair trade practices -- go out and that the exclusive
remedy of plaintiffs in this case Is to proceed under the contract

Breach of contract accompanied by fraudulent act of
course Is denoted as a contract cause of action and not an
equitable cause of action

So we think those three tort causes of action should
be dismissed and the plaintiff can then allegedly go forward on
his remaining three causes of action

We think that he 1s barred on those also, Your Honor,

If he I1s proceeding under the contract by the clear, unequivocal
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Dudley N Carpenter et al v Charles L Measter et al
Case No 08 CP-10 0069
Heanng of July 6 2009
Before The Honorabie R Markley Dennis Jr

terms of the contract between the parties The contract provided
that there was a waiver provision, in paragraph 19(b) and 1t said
that the plaintiffs should conduct an inspection Now, it's specific
and clear as to the fact that an inspection should be conducted
The plaintiffs in this action, Your Honor, conducted not one, not
two, not three, not four but basically five different inspections
In fact, they had a professional inspection team
called The Home Team that they paid $290 to, to come in on
June the 5" accompanied by Jane Carpenter, who Is one the
plaintiffs, and she walked the property with them They gave a
clean bill of health on that, didn’t find any problems They went
underneath the building, because they pointed out that the vapor
bamer needed to be replaced and there was debris under the
bullding  So clearly they inspected under the building, found no
structural damage
They got a $400,000 loan from Bank of America and

they did an inspection on it As asserted in the affidavit of
Barbara Measter, they called in another Inspection team So
there were four or five inspections done on it

Paragraph 19(b) of the contract stated that any repairs that
were called to the attention of the sellers would be done by the
sellers and that that would be complete by June 8" Remember

that the inspection was done on June 5" by The Home Team
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Dudley N Carpenter et al v Charles L Measter, et al 5

Case No 08-CP 10 0069
Heanng of July 6 2009
Before The Honorable R Markley Dennis Jr

That provision provided that the sellers would be notified within
forty-eight hours after any inspection and “time 1s of the essence”
That if there was -- that If there were any provisions or problems
with the structure or with the air-conditioner or with the heating or
with the many enumerated items then the plaintiffs would waive
all nghts, under Paragraph 19(b)

In addition there was a paragraph, Paragraph 19(e),
which provided for reparrs, saying that the heating system, the air
condition system, whether or not the house would be structurally
sound would be checked by the purchasers and any costs of
those items would be paid by the sellers, and that it was an
obligation of the seller to terminate the --
the obligations of the sellers for that were terminated on the day
of the closing So they are proposing, under the terms of the
contract, that their obligation to make repairs would cease and
would terminate

That provision also provided that the buyers could
accept the propenty In its “present condition” So by accepting the
property, going forward with 1t and not notifying the sellers, we
submit that they waived that and they accepted the propenrty in its
present condition

Paragraph 19(h), which was a disclaimer, said that

the “buyer understands that the seller gives no guarantees and no
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Dudley N Carpenter et al v Charles L Measter, et al 6
Case No 08 CP 10-0069
Heanng of July 6 2009
Before The Honorable R Markley Dennis Jr

warranties, express of implied, that all of those are hereby
disclaimed” with the proviso that you had the inspection, you had
the repairs, you had the other provisions of the contract It
basically says, you know, that with these safeguards then you're
waiving everything else So ‘we aren’t giving you any assertion or
any guarantee or warranty to anything else other than as stated in
the contract’

So we think by those provisions, Your Honor, that the
plaintiffs are imited to the provisions of the contract, the claim
under the contract, and that the contract clearly provides that they
have waived, they have disclaimed and, accordingly, do not have
any remedy under the contract

THE COURT Okay Thank you, Mr Stuckey
Mr Hildebrand?

MR HILDEBRAND Thank you, Your Honor |
am Tom Hildebrand, | represent the plaintiffs, Mr and Mrs
Carpenter

What happened 1s that we signed the contract to
purchase a townhouse sort of structure at a project on Seabrook
Island The contract provided that the defendants would sign -- 1t
specifically incorporates the Uniform Residential Disclosure
Statement, and they signed that The disclosure statement said

that defendants were unaware of any structural problems, any
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leakage problems, any roof problems or any lawsuits related to
the house

We had the house inspected, they didn’t find
problems \We closed on the house and two weeks after we
closed my clients were ready to move In, they got the moving
truck up there and a contractor walks up to them and says ‘You'all
cantmove in' They said, ‘why not? He said ‘there are major
structural problems with these buildings, they are going to have to
be repaired and you're going to be out for three to four months '

So naturally my people were scratching therr, saying
‘What on earth 1s going on here? How could the Measters not
know at the time that we closed that there are major problems
and that these major repairs are been scheduled?’

They came to me, we've done some discovery and
found out that there has been a lot of itigation over this particular
project over the years In fact, the Measters were members of a
class action where members of the HOA had sued the board
saying, 'you'all have not properly pursued your remedies’
because of some roof leaks and some other problems with the
structure They were members of that class After they closed
they got fifteen ($15,000), nineteen ($19,000) thousand dollars as
their portion of the settlement of that

We also discovered that six weeks prior to the
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closing the annual meeting of the regime was held, minutes were
taken and then mailed out afterwards that said, ‘We've got
problems with the buildings The next ones to be fixed as
Building A’, which 1s where our unit 1s located, and ‘we are going
to start on those right away ’ That ‘they’ve got problems with
leaks through the chimneys, windows,’ so on, such and forth

We also -- | took Mrs Measter’s deposition Asked,
‘Were you aware of any problems?' She said, ‘Well, we did know
that the windows leaked and that the regime was scheduled to be
-- to remove and replace them, but | didn’t think that we should
put that on the disclosure, because they were going to be fixed by
the regime’

Also, we talked to the contractor who submitted an
affidavit We said, 'Sir, do you have any knowledge that the
Measters have had any problems? He said, ‘Well, as a matter, |
do |remember Mr Measter specifically, when
| was doing my preliminary work, walking out and saying ‘What's
up?’ | said that ‘we have some major problems with these
buildings, we're going to have to fix them * He said, ‘Weli, it ain't
my problems, because I've sold my unit | am going to be moving
out’

In light of all that, we think that there's sufficient

evidence to show that the Measters did have actual knowledge
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There s certainly conflicting evidence that the regime was aware
of the problems, reparrs started right when we closed

| don’t think we're imited only to our contract's
causes of action We've cited some case law in our brief that if
there are mis-representation then the courts have held that “as-is”
clauses and disclaimer clauses are not barred by the parole
evidence rule Here the contract specifically encloses references
to the Uniform Disclosure Act and says that If you're aware of any
of these problems that you have to put them down, that If you
don't put them down initially but then become aware of problems,
you've got to tell the purchasers

| would submut, Your Honor, that we are not limited
only to our contract remedies and that there is certainly sufficient
evidence to go to a jury that the Measters knew of problems and

falied to disclose them

THE COURT What are your damages, that
aren't tied to the economic loss?

MR HILDEBRAND The damages were not an
Issue In their Motion for summary judgment The reasons that
they articulate - it's a good Motion and | appreciate the depth Mr
Stuckey went into to state what they are | did not know that the
damages 1s something that they were claiming One of the

damages certainly is that we've lost the value of our unit or lost
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the use of our unit for four months while these repairs were being
made We had a leaky -- (pause) I'm not prepared to answer
that, Your Honor | do know that were ---

THE COURT That's the one 1ssue concerns me,
and I've got torevisit it Every time that | do it | think that | have a
clear understanding of it and then | don’t have one after | read 1t a
little bit but -- In fact, | think your partner first caught me in one of
those In ‘97, economic loss issues That's a major concern

What 1s the damage from the fraud that ts not
existing 1n your contract?

MR HILDEBRAND Well, Your Honor, | think if
that ---

THE COURT It has to be something else, |
think, from the way that | read that with everything tied to a
contractual situation That's where your cause of action s
because there 1s no -- there 1s no tort, per se

MR HILDEBRAND But | think the parol -- that
the case law Is that if you've got -- sorry, | didn’t mean to interrupt
you

THE COURT [ don't have any problem with the
parole evidence and that sort of -- getting around that But, again,
if it deals with the remedies then the remedy 1s breach of contract

-- breach of contract with fraudulent intent may be clearly there
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Would that not entitle you to punitive damage, breach of contract
with fraudulent intent?

MR HILDEBRAND It might but | don’t think ---

THE COURT See, that’s what I'm saying You
have -- your remedy Is there | just don't -- | don't see it as a fraud
action [I'll look at the memos but that gives me some concern |
don't quarrel with the misrepresentation but that clearly 1s a
breach of contract because, as you stated, the contract itself says
that you're going to disclose it ---

MR HILDEBRAND Yes, sir

THE COURT —- by incorporating that document

MR HILDEBRAND Yes, sir

THE COURT There’s no question --
If that's established there is a breach of contract Now the
question 1s what is the damages going to be Certainly --
everything that you've talked about to me, just right off the bat
without thinking about it, though maybe I'm missing something,
flows as a natural damage from a breach of contract | mean, the
value, the loss to you for what you thought you were getting
versus what you ultimately got

Mr Stuckey, what about the time when they had to
spend renting some other place?

Is that -- that may be -- that may get them
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over the hurdle

MR STUCKEY | don't think so, Your Honor

THE COURT Okay | didn't think that you
would

MR STUCKEY Il be glad to hand up to the court
-- one of the Federal judges did a good synopsis on that, | think
It's a plat line case out of Myrtle Beach Judge Traxler, | believe
| have the case, | don’t have It right at-hand

THE COURT That’s all nght, we can get it He
Itemizes about four cases talking about -- and basically he says
that if 1t all flows from the benefit of the bargain then it is
encompassed by the contract

THE COURT | don't quarre! with --

I understand the economic  If that is your sole loss, then there’s
no question as | understand the case law that it 1S —-

MR STUCKEY [ think that everything that he 1s
claiming, Your Honor, clearly 1s encompassed by the economic
loss doctrine

THE COURT Okay

MR STUCKEY | think everything
Would Your Honor allow me to mention a couple of other things?

THE COURT Sure

MR STUCKEY | think most of them are covered
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by the memorandum that we handed up but the disclosure
statement, there 1s no fraud or no damages flowing from the
disclosure statement because the disclosure statement talks
about matenal misrepresentations As we point out in our
memorandum, Your Honor, the law 1s -- well, the law of the
disclosure statements s that you only divulge matenal things
The ---

THE COURT It's pretty material when you have
knowledge that certain things -- as they've alleged that they had

MR STUCKEY The thing about it 1s that we don't
think that the structural damages are material at all, because
we've handed up the -- In fact, they aren’t material because they
aren’'t damages to the individual THE COURT

What are they?

MR STUCKEY They are damages that have to be
done by the regime because the disclosure statement says that
they have to be material The condo, the Horizontal Property Act
points out that things underneath the building are, of course, not
the property of the individual homeowner

THE COURT I understand all that The concern
that | have at this stage of the game, in the hight most favorable to
the plaintiff, -- and, yeah, whether or not it s matenial, the jury

may ultimately have to determine that Clearly to me that's a
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question that -- what's “material’? That term 1sn't as crystal clear
as | think you would like for it to be That's my concern

| would say to you that misrepresenta-tion, that if you
knew of something and that there’s evidence that they knew or
should have known of something that causes me when I'm
moving into my house | suddenly can't move into my house, that
would be pretty material to me That 1s a material
misrepresentation, to me

Now, I'm not deciding this case I'm just simply
stating, for the purposes of summary judgment, that | have -- that |
think that there s an 1ssue of fact there But, again, that goes
more towards the contract than it does the tort action because,
really and truly, | think
-- although you give me some concern because you're arguing on
the elements of fraud rather than saying the fraud 1s succumbed
by the economic loss, it goes out the window because of the
window because of the economic loss

MR STUCKEY  Correct

THE COURT Well, if it's clear that seems to be
all that you need to argue rather than whether there’s all the
elements of fraud

MR STUCKEY |am trying to add some extra

bricks to it
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THE COURT | understand

MR STUCKEY |understand that
at 4 15 n the afternoon that Your Honor 1sn’t interested in that

THE COURT No, I'm fine with it but, agan, if
somebody i1s adding bricks to something that you don’t need
bricks for, | am saying that maybe | am missing something on the
economic loss issue But I'll read the memorandum |
understand that But I'll be happy to hear from you further

MR STUCKEY  Your Honor, the main crux of the
thing 1s that the Measters, both of whom are attorneys, have
stated that they had no knowledge of it We don't think that
there’s any evidence In the record that tends to establish that they
had any knowledge of it

Now, they have submitted an affidavit by some guy
named Henry Hatfield, which was alluded to by counsel, and he
said that sometime after the closing -- he says in the late summer,
and we know the closing was July the 18" 2007 Hatfield
supposedly met Mr Measter in the parking lot and he said, ‘we
are doing some work’ and he said ‘Well, I'm not worried about
that because I've already my unit’

But at the time that they made the disclosure
statement on May 18", 2007, then there I1s absolutely no

evidence, we assert, in the record other than this after-the-fact
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statement by Henry Hatfield that he saw -- that he had looked
through the window and had saw some deflections Now, what a
“deflection” is
-- but we've submitted affidavits by the Measters, we've got the
depositions of the Measters, we've got an affidavit from Floyd
DeAnderegg, who was the president of the homeowners
association, that he knew nothing about Then we've got
inspection on top of inspection on top of Inspection on top of
inspection that there wasn't anything wrong

THE COURT My friend, you've got a ton of
weight of evidence but the one thing that I've learned after fifteen
years of getting reversed a number of times on these summary
judgment, and | don't know why they want to do that, they just
ought to let us go ahead and do what we were trained to do as
lawyers, ---

MR STUCKEY  You ought to be able to rule i1s
what you ought to do, keep us from going up the road

THE COURT That's right John Kittridge said
that he was going to do that very same thing and be dadgum it if
he didn’t move on to the Supreme Court

MR STUCKEY | saw a case the other day saying
that when you are complaining budgetary restraints and so forth,

then why in the world don't you let the circuit judge do therr job
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THE COURT | agree with you The problem
that | have and what gives me concerns 1s this, I've got people --
lawyers -- who are party to a class action about problems and
they've received money | think, in fairness, at this stage of the
game that there's a reasonable inference to be drawn that
somebody knew something that they should have disclosed and
they didn't

| appreciate it Thank you very much ['ll look at your
memorandum but -- and I'll be back in touch with you

MR STUCKEY  That says, ‘Mr Stuckey, I've ruled
Sit down'’

THE COURT No, sir, i want to digest your
memo | understand Mr Hildebrand's point, | think Mr
Hildebrand, if there 1s something else that you want to
supplement | -- | under-stand your position in this, | think | think
that you've raised certain inferences but, as
I understand Mr Stuckey, he 1s not seeking a full summary
judgment, only as to certain causes of action | think therein lies
maybe what | have to decide, whether or not it really is something
that -- for instance, the fraud Assuming misrepresentation, did
you have a right to rely on it when you did all the inspection
[ really think the strength of this comes In the economic loss

portion, [ believe | want to read those cases and look at it

Page 54 of 611



Dudley N Carpenter et al v Charles L Measter, et al 18
Case No 08-CP 10 0069
Hearnng of July 6 2009
Before The Honorable R Markley Dennis Jr

Thank you, sir

MR STUCKEY  Thank you, Your Honor

THE COURT Thank you very much

MR HILDEBRAND Your Honor, my only point
there would be that frequently the courts allows plaintiffs to go
forward on several cases of action, particularly in a construction
case where you have a developer who has a contract and they
breach the contract The courts have also said that if you have ---

THE COURT | agree with you If it came about --
Bill Helms was kind enough not to raise the 1ssue with me but |
was hearing a summary judgment in Jasper County in 1997 on a
termite case and | thought that there was some
-- that they didn’t do -- that they were neghigent in doing their
inspection Not according to Mr Darling There were cases that |
read and | said dadgum it, he's ight He is' They were limited to
the economic loss The economic loss in that situation was kind
of disturbing, was what was the loss for having contracted -- didn’t
tell you what you would have obtained, what was the value of
that
I think they had to end up replacing the house

In this case -- that case gave me concern just
because I thought ‘that’s not right’, not fair In this case your

damages,
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I don’t think 1t restricts your damages, the right to be fully
compensated If the causes of action survive, | don’t think that
there’s any question about that

As he stated, you're not -- the contract, breach of
contract with fraudulent intent which is basically a contract action,
and there was one other that you said you would not challenge --
or your memo says that I'll read it and let you know [l decide
one day this week or next week Thank you very much

If you have that case cite, would you e-mail that case

cite?
MR STUCKEY Yes, sir
THE COURT We can find 1t In West Law, oris it

cited In West?

MR STUCKEY It's quite an epistle

THE COURT We can find 1t under Traxler
That's fine Out of Myrtle Beach?

MR STUCKEY  The name of &, | think, was Myrtle
Beach Pipeline -- something to do with a pipeline

THE COURT We'll find it Thank you, sir
Thank you, Tom

(HEARING CONCLUDED)
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CERTIFICATE OF REPORTER

|, the undersigned, Deborah Garrison, official court reporter
for the 9™ Judicial Circutt of the State of South Carolina, do
hereby certify that the foregoing 1s a true, accurate and complete
transcript of the hearing held before The Honorable R Markiey
Dennis, Jr, on July 6, 2009,

| further certify that | am neither kin nor counsel to any of

the parties and have no interest in the outcome of this action
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COURT OR COMMON PLEAS
2008-cpP-10-000069

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
DUDLEY N CARPENTER, ET AL,
Pplayntiff,
Vv TRANSCRIPT OF RECORD
CHARLES L MEASTER ET AL,

pDefendant
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NOVEMBER 2, 2009
CHARLESTON, SOUTH CAROLINA

B EFORE

THE HONORABLE DEADRA L JEFFERSON, JUDGE

A PPEARANCES

MR  THOMAS G HILDEBRAND, JR , ESQUIRE
REPRESENTING THE PLAINTIFF
MR JAMES A STUCKEY, JR , ESQUIRE

REPRESENTING THE DEFENDANT

Anne Bouley Meyer, RPR
Circuilt Court Reporter
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THE COURT A1l right I talked to Judge
Dennis just a few moments ago, and he i1ndicated to
me, as I suspected, he i1ndicated what I expected,
which was my interpretation of 1t, which 1s when he
said causes he meant all causes of action related to
fraud and all causes of action related to negligent
misrepresentation

He said he probably should have worded 1t
better, but he didn't And he remembered the other
causes of action because he spit them out and he said
that was his intention And that he probably should
have articulated better 1n the order, but that 1s
what he 1ntended, what he ruled

MR HILDEBRAND well, Your Honor, may I be
heard on that?

THE COURT well, there 1s nothing to be
heard I'm just merely telling you what another
Judge told me his order means That's what I am
going to enforce

MR HILDEBRAND But, Your Honor, the order
says 1t's granted as to the causes of action --

THE COURT Causes, plural

MR HILDEBRAND Right

THE COURT And he 1nterpreted 1t just like I

did when he savd causes plural, he meant all causes
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of action related to fraud, and all related to
negligent misrepresentation If you have a qualim
about what the interpretation 1s, you are going to
have to appeal 1t It's his order It's the law of
the case I have told you what my interpretation of
1t would have been I 1nquired of him as to what he
meant and he told me that's what he meant

MR HILDEBRAND Well, Your Honor, that's the
motion that I had this morning, Mr Stuckey was first
notice I received that there 1s any argument 1n my
reading of 1t which says that he 1s granting the
motion for the causes of action for fraud and
negligent misrepresentation Those are two causes
that are in --

THE COURT That's 1s not how I would have
read 1t when I say causes plural, I mean everything
related to that And that's what he told me he meant
as well

MR HILDEBRAND So what do you understand --

THE COURT I am going to look at your
pleadings right now and see what would have survived
1t

Also I'm looking at Mr Stuckey's motion to
ratify, that's really superfluous It's not

necessary I don't have to ratify another Judge's

Page 61 of 611



W, ] o w N -

(o] (o] ~ [

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

order, 1t's the law of the case So I would never
have heard hi1s motion that he filed, because I don't
have to ratify someone else's order It 1s the law
of what the judge ruled I don't have any appellate
authority over Judge Dennis's ruling we have
concurrent authority

MR HILDEBRAND well, Your Honor, 1f the
motion was made just this morning to ratify --

THE COURT There 1s no motion, he has already
ruled once I read his order 1f I had any concern
about 1t I would have called him and I would do
exactly what I'm doing now which 1s enforce whatever
his order was

MR HILDEBRAND I understand, Your Honor
But I was --

THE COURT That would apply to the third
cause of action which was fraud, fourth cause of
action, breach of fraud accompanied by a fraudulent
act, fifth cause of action, negligent

misrepresentation

He denited 1t as to the sixth cause of action
which was the unfair trade practices And as 1t
regards the breach of South carolina code 27-50-10,

to the extend that 1t 1mplies some fraudulent failing

to disclose
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l - He told me that's what he granted He
2 remembered them all actually And before I could
I 31 finish reading as to the motion for summary judgment
4} denied as to the unfair trade practices, he said
l S5 that's the only thing that -- he granted summary
l 6 | judgment as to everything except that
7 MR HILDEBRAND well, Your Honor, I would
I 8 | request a continuance then so I can file a motion to
9| reconsider and to have that 1n the record
I 10 THE COURT I think your time has already
11| passed on that, hasn't 1t? This was, ruling was
I 12 September 8, 2009 what's your timeline to file a
- 13 | motion for reconsideration? when did you receive 1t?
. 14| It's been over a month now
l 15 MR HILDEBRAND well a1n any event, Your
16 Honor, on the second cause of action as to the breach
' 17 { of the south carolina disclosure statute, that does
18 1 not require fraud, 1t just requires a breach of that
I 19 ] statute The statute 1s real clear on 1t I've got
20| -- we can pull up the statute, but that's --
I 21 THE COURT Knowingly failed to disclose, that
22 | implies fraud That somehow you misled someone, that
I 23 | you knew bit 1t and then you failed to disclose 1t
24 MR HILDEBRAND There 1s nothing 1n the
I-. 25 statute that says you have to prove fraud, just says
1
i
1
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knowingly failed to disclose It does not say fraud
nor 1mply fraud Fraud 1s a separate cause of action
that was 1ncluded as a separate cause of action In
our complaint

we have got breach of contract and breach of
the non-disclosure If they did not disclose, 1f
they breached that disclosure by remaining silent
or --

THE COURT I'm not going re-argue 1t, I'm
just going to honor what Judge Dennis has done And
that's what he told me, that he dismissed everything
except the UTPA cause of action

MR HILDEBRAND And breach of contract,
because that was also --

THE COURT oh, the breach of contract
accompanied by a fraudulent 1ntent To the extent
that the breach of contract dealt with any basis of
1t being fraud 1s dismissed That's what he told me

He said one their breach of contract with
fraudulent act, he said, yeah, that too He said, I
probably should have worded 1t better and I didn't
He said, I probably should have spelled out every
single one of them but I didn't do that He said, I
felt that my reference to 1t being plural and to the

subject matter of each one of them was sufficient
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burden of proof?

MR HILDEBRAND well I think 1f 1t's capable
repetition

THE COURT There are only two ways to show
that Basically, one by showing that the same kind
of action has occurred in the past, thus making 1t
T1kely that they will continue to occur

or the other 1s by showing that a company's
procedures create a potential for repetition of
unfair, deceptive acts Which 1s usually shown
through some form of advertising or some practice
that they have used that could be done repetitiously
to the public

Those aren't the only means, but those are
generally the way 1t's shown And you also have to
show that the members of the public were adversely
affected by the unfair conduct, or that they were
Tikely to be

Okay Do you all have any common ground 1n
this or do we need to go ahead with jury selection?

MR STUCKEY your Honor, we think 1t's just a
guestion of the law for the Court We would be
agreeable just to referring 1t to have the Court try
1t non-jury

I represent two attorneys, Your Honor And
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I mean there 1s not going to be any repetition They
are not 1n the business of selling houses They are
just two attorneys who 1n an 1solated sale happened
to sell to these two plaintiffs

And as far as unfair trade practices act goes,
that's 1t And I think Mr Hildebrand will agree
there 1s no evidence to the contrary

THE COURT Bear with me one second, let me
make sure I'm accurate about something

Bear with me one moment, I want to make sure
I'm accurate about the cause of action regarding the
South Carolina code 27-50-10

okay Mr Hildebrand, while we are waiting
did you indicate whether you were amenable to the
matter being heard non-jury?

MR HILDEBRAND I would not agree to that,
Your Honor

THE COURT Okay

while we are waiting we w11l go ahead and go
forward and pick the jury You all indicated you
don't have any middle ground 1n terms of settlement,
correct? I'm sorry, my brain 1s -- I apologize

MR STUCKEY we do not, Your Honor

THE COURT Is that correct, Mr Hildebrand?

MR HILDEBRAND Yes, ma'am
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May I be heard one more time on the order?

THE COURT Sure

MR HILDEBRAND Again just so that the record
