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73, 144). Proctor and Ford drove Campbell and Southeriand to the Bi Lo on
Pleasantburg Road. (R. pp. 14, 73, 144). During the drive, Campbell indicated
that he and Southerland had broken into an electronics store the previous night
by breaking a side window.? (R. pp. 14, 15, 144, see R. pp. 73, 142-43). He
pomted to the store as they passed it on the drive. (R. pp. 14, 15, 145). When
Proctor and Ford dropped off Campbell and Southerland at the Bi Lo, Proctor told
them he would see them later. (R. p. 16, see R. pp. 145-46). '

That night, Proctor drove Ford to work a little before 11 p.m. (R. p. 17).
Prdctor took a nap in the parking lot, and he asked Ford to wake him at
midnight.3 (R. p 18). When she woke him later, Proctor told Ford he would be
back to pick her up in the moming at-9 am. (R.p. 18). Ford did not know where
Proctor planned to go that night/early morning. (R. pp. 17,19).

The second and third meetings

_ Southerland testified that he saw Proctor later that evening back at the
apartment complex. (R. p. 73). fhey talked about getting together later that
evening. Proctor indicated that he did not have any drugs at that time because
his girifriend would not let him. However, he told the two that if they met with him
between 1 1.:30;12:30 th_at_ night, he would give them half a spoon of crack each lf

they would commit a couple of breakings and entering. = (R. pp. 73-74).

2 Campbell explained that was where they obtained the speakers that they tried
to sell to Proctor at the apartment compiex. (R. p. 14).

3 Ford noted it was not unusual for Proctor to take a nap in the parking lot on a-
Saturday night; he sometimes liked to go eut on Saturdays, and he would-have
napped in the parking lot instead of going home. (R. pp. 18-19).
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Southerland noted that the agreement was that only Campbell and Southerland

.would break into places in éxchange for crack. (R. pp. 74-75).

Campbell testified that Proctor asked Campbell to pay Proctor’s telephone
bill with a bad check in exchange for some drugs. (R. pp. 146-47). When the
telephone company indicated it would not take the check over the phone, Proctor
made a second offer to Campbell for the drugs. (R. p. 147). Campbell stated
Procfor offered Campbell and Southerland a couple ounces of dope and a little
monéy if they would break into a store and steal DVD screens for Proctor’s Jeep.
(R. p. 147). | |

Proctor met with Southerland and Campbell a third ﬂme at the apartment
complex shortly after midnight. (R. pp. 74-75, 148). Proctor; was driving the
Jeep. Soutﬁerland indicated that Proctor was iniﬁally hesitant to continue with
the blan because it was raining, but Southerland and Campbell con\finced
Proctor into going forward. (R. p. 75).

Campﬁell testified Proctor gave him six crack rocks in exchangé for -
Campbell and. Séutherland breaking into a st'ore'.4 (R. p. 149). Théy Wére not

allowed to smoke'the crack inside the Jeep. (R. bp'.‘-76', 160). -During that early

morning, the three drove around to potential break-in destinations.® Proctor

drove, Campbell sat.in the front passenger seat, and Southerland sat in the

4 Southerand testified Proctor gave them between three and four rocks of crack
that night. (R. p. 76).

® Southerland indicated the three only went to two locations. (See R. pp. 75-79).
However, Campbell testified they visited at least five potential places for the
break-in. (R. pp. 150-51).
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middle of the back seat. (R. p. 76). Campbell and Southerland decided not to
break into the first place because it had too much security. (R. pp. 75-76).
The confrontation and murder: Southeriand’s version

Southerland contended that while they were at another location,
Southerland and Campbell finished smoking the last of the crack Proctor had
provided. (R. pp. 77-78). Shortly thereafter, they fold Proctor they were not
going to break into the second store. (R. p. 78). When asked why they were not
going through with the breaking and entéring, Southe_rland testified that they told
Proctor it was because of the security at the place. (R. p. 78).

Southerland asserted an argument between Campbell and Procior
ensued. (R. pp. 79, 83-84). Proctor continued asking why they were not going to
" break into the store. (R. p. 79). Southerland stated Proctor was getting upset
because he had already given Sodther!and and Campbell the crack he promised,
'but they were not upholding their end of the bargain. (R. pp. 79, 84).
Southériand testified that Proctor had put the Jeep in park in the middle of the
road. (R.p.79). |

Southerland testified he thought Proctor was. going to hit Cémpbell. (R.
pp 79, 80, 83). Southerland reached up and grabbed Proctor's shoulders and
held him back. (R. pp. 79, 80, 83). As Southerland grabbed Proctor by his
shoulders, Campbell started stabbing Proctor. (R. p. 80). Southeriand described
- Campbell as going crazy. (R. p. 81). According to Southeriand, Campbéll hit

Proctor several times in the upper chest area with a knife Campbell carried in the
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back of his pants. (R. pp. 80, 81). Southerland testified that Proctor did not fight
back. (R. p. 80). Instead, Proctor just fell over. (R. p. 80). -
Southerland testified that he let go of Proctor after Campbell started

stabbing Proctor. (R. p. 83). Southerland got-out of the back seat of the Jeep,

‘walked around to the driver's door, and grabbed Campbell to try to pull him off of

Proctor. (R. p. 81). Campbell ‘slammed hig left elbow into Southerland's
shoulder to knock him off. (R. pp. 81, 84). Campbell then ﬁnished stabbing
Proctor. (R. p. 81). After Campbell crawled off of Proctor, Southerland helped
Campbell move Proctor's body through the twb front seats into the back seat.
(R. p. 84). Campbell then jumped behind the wheel of the Jeep, and they took
off. (R. p. 85). Southerland noted Proctor was not armed, and Proctor had not

threatened to kill either Campbell or Southerland. (R. p. 83).

" The confrontation and murder: Campbell’s version

Campbell disputed Southeﬁand’s claim they had finished smoking all of
Proctor's crack before the last stop. (R. 'p. .165). Campbell had. given
Southerland two of the six rocks Proctor provided, but kept four.in his
possession. (R.-p. 155). Campbell claimed they cﬁd not break: into the last place
because they felt it was not a gooa.idea; he told Proctor that too many people
were around and they had waited too long to commit the break-in.  (R. pp. 153-
54). Campbell also testified.that he told Proctor that he wanted to go home and
see his family for Fathér’s Day. (R. pp. 154-565). Campbell also stated that he
offered to either pay for crack by either cashing a check., settling up with Proctor

later, or completing the job at a later time. (R. pp. 154, 155). According to -




Campbell, Proctor responded by stating “whatever, man . . . [W]hat are you going
to do? Where do you want me to drop you?” (R. p. 155). Campbell asked.if he
could be let out of the Jeep where they were. (R. p. 155). As Campbell reached
for the door handle, Southerland hit him in the back of the' head with a hammer.
(R. pp. 155, 156, 162). |

Campbell indicated that he initially thought Proctor was the one who hit
him. (R. pp. 157, 163). Campbell hit the dash and put his arm up.. (R. p. 157).

Proctor started leaning towards Campbell, and Campbell grabbed him. (R. p.

157, 163). Campbell then put his arm around Proctor’s neck. (R. pp. 157, 163).

Proctor responded by biting Campbell on his thumb. (R. pp. 1 57, 1 63).
According to Campbell, as this was happening, Southerland got out of the back
seat, opened the driver's side door, and stabbed Proctor in the leg. (R. p. 159).

[H]e's got the knife in his left hand. And he stabs him in his leg.

And [Proctor] let me go. And | backed over to the door. And then

he — he stabbed him in the gut. And then he stabbed him again.

And | was like, oh, shit. And I reached over fo grab the door - - -

| said, oh, shit. And | reached over and | grabbed - - | grabbed for

the door handle. And this is the first time I've been in this car. And

| grabbed for the door handle and it popped out of my hand. And it
was locked. The door wouldn't open.

(R. p. 159, see R. pp. 163-64). Campbell testified that Proctor was trying to

come over to Campbell's seat because Southerland was stabbing Proctor in the

driver's seat. (R. pp. 160, 164). Campbell put his hands on Proctors back,

trying to hold him off. (R. p. 160). Campbell testified he eventually pushed
Proctor back towards the middle of the front of the Jeep, and they both fell

between the two front seats into the back. (R. p. 164). Southerland entered the
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Jeep through‘ the front dpor, climbed up, and stabbed Proctor twice in the chest,
and in the side. (R. pp. 164-65). At the time, Proc_tor was iﬁ Campbell’s lap. (R.
pp. 164-65). Southland then stabbed Proctor in the face. (R. p. 165). Campbell
testified that Proctor was yelling “please don't kill me, I'll give you what you want.”
(R. p. 165). Southerland then backed out of the vehicle. (R. p. 165). Then,
Southeriand closed the open doors, jumped in the driver's seat, and drove the
Jeep from the scene with Campbell and Proctor in the floor of the back seat. (R.
" p. 166).
After the murder

Later that morning, Campbéll called his mother and informed her that he
héd kiled someone.® (R. pp. 29-33, 87-89, 178-80). After making that call,
Campbell and Southerland left Greenvill_e in the victim’s Jeep with fhe victih’s
body in the back seat.” (R. pp. 89, 169-70, 180-82). The two headed west
through Atlanta. (R. pp. 90-92, 182, 183). .On June 21, 2005, the two were

apprehended outside of Mobile, Alabama. They were caught after the Jeep they

were driving overturned during a high .speed car chase. (R. pp. 40-46, .96‘97'

190-92).

6 Mrs. Saxon testified that Campbell indicated he shot the victim after the victim
. struck Campbell in the head with-a hammer. (R pp. 32-33). Campbell told his

mother that he and Southerland were being robbed by the victim at the time, and
* the victim had the gun that was used. (R. pp. 32-33). _
7 Southerland testified that Campbell asserted their initial plan was to go to
Florida, where Campbell stated he knew people who would buy the Jeep. (R. pp.
89, 91-92). He later testified that when he asked Campbell why they were no
longer going to Florida, Campbell indicated the new plan was to go to Texas so
- they could escape to Mexico. (R. p. 99). Campbell testified that Southerland
asserted their plan was to head to Louisiana to dispose of the body, and then to
Texas so they could burn the truck and hide out in Mexico. (R. p. 171).

10
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While processing the vehicle, law enforcement recovered a bloody knife

from the back seat floor of the Jeep. (R. pp. 53, 56).
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ARGUMENT

. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DENYING THE

REQUEST FOR AN ACCESSORY AFTER THE FACT CHARGE: THE ISSUE
WAS NOT PRESERVED FOR APPELLATE REVIEW; CAMPBELL WAS NOT

ENTITLED TO THE CHARGE UNDER STATE V. FULLER; AND CAMPBELL

CANNOT ESTABLISH ANY OTHER BASIS UPON WHICH HE IS ENTITLED TO
THE CHARGE.

The trial court did not abuse its discretion in denying Campbell's request

for an accessory after the fact to murder jury instruction. First, the issue as
raised on appeal is not preserved. Trial counsel did not raise the argument now
raised on appeal in support of his request for the charge. Second, the trial court
correctly deﬁied the requesf for the accessory after the fact of murder charge
under State v. Fuller, 346 S.C. 477, 552 S.E.2d 282 (2001). ‘Third, Campbell's
argument on appeal is witHout merit. A defendant is not entitled to a jury
instruction on accéssory after the fact of murder (or any other crime that is not a
lesser included offense) when there is evidence to support the charge if the State
has nof sought to prosecute the defendant on that charge. |

Argument at Trial

During the discussion regarding the jury charge, the defense requested

the trial court instruct the jury on accessory after the fact of murder. (R. p. 246).
The State opposed the charge, arguing that even under-Campbell's testimony,
he was holding the victim and was angry at the victim when the stabbing

occurred. (R. p. 246).

12




[Alssuming his version of the facts, he was with the perpetrator
prior to getting with the victim. He was with the perpetrator when a
deal was struck bstween the perpetrator -and the two of them, not
just individually, but the two of them were going to break in
- together.

They smoked - - the victim gave them crack jointly that they
smoked. The deal breaker that the decided not to do this was
made by both of them according fo his testimony and Mr.
Southerland’s testimony, that they both backed out of the deal.

And | said previously, tfie altercation that resulted in the victim’s
death, based on his own testimony, puts him as a principal in
holding the victim with a - - with malice at the time he was killed
and, of course, everything that happened thersafter in terms of the -

- his acts of continuing to hide the crime.

(R. p. 246).

Defenée counsel responded' by noting“ that Campbell did testify that he
grabbed the vicﬁm, “but it wasn’t done with malice, it was a response.” (R. p:
247). He contended there was no intent to hold the victim. He continued on to
argue that Southerland came around unbeknownst to Campbell. Campbell tried
to get out, and both Campbell and Proctor weré under siege at the same time.
The trial court initiall_y agreed with defense ooun'sel there was evidence 'that
would require an accessory after the fact charge. (R. p. 247).

After a lunch bréak, the Stéte contended there was no accessory after the
féct of murder as a lesser included offense of murder. (R. p. 251). The trial court
agreed ‘and stated it would not charge on accessory éfter the fact. (R. p. 251).

Defense 60un'sel then asked the trial court to charge the jury with the
elements of acceséory after the fact since there were facts in eﬁdence to support
a charge, and so the jury could know what facts would be required to prove

accessory after the fact. (R. p. 251). In support of his argument, counsel cited .

13




State v, Fuller, 552 S.E.2d 282 (2001). He argued the case indicated that “when

the defendant has not been indicted as an accessory it is proper Ito charge the
jury on a difference between accessory and principal when the evidence points fo
the exclusionary offense which dictateé that different proof is required as to each
element.” (R. p. 252). The State opposed. Tﬁe solicitor noted that Fuller cited to

State v. Gates, which held the defendant who drove the getaway car but did not

enter the convenience store during a robbery was not entitled to an accessory
after the fact charge. (R. bp. 252-563). The solicitor argued this was not a case
where the .defeﬁdant was not physically unable to have participated in the crime.
All the evidence pointed to the fact _he was physically able fo participate in the
crime'. Defense counsel responded by stating he thought the solicitor just read
that they would not charge accessory after the fact. Defense counsel noted he
was only requesting fhe jury be instructed as to the difference between
accessory after the fact and murde”r,. based upon the elements. The éolidtor
responded by asserting t_he__c;ase cited by the defense supports the instruction of
accessory after the fact in cases where the defendant is physically unable to
have committed both _the prindpal offense and the accessory offense.- In this
case, it could be either, thus rendering this case distinguishable. (R p. 253).

The trial court decided it would not give a charge on accessory after the
fact of murder. *“Well, I'm not charging it. | don’t read your State v. Fuller to

support your position.” (R. pp. 253-54).

14




Standard of Review.

“An appellate court will not reverse the trial court's decision regarding jury

instructions unless the trial court abused its discretion.” State v. Williams, 367

S.C. 192, 195, 624 S.E.2d 443, 445 (Ct.App.2005) (quoting Clark v. Cantreli,
339 S.C. 369, 389, 529 S.E.2d 528, 539 (2000)). Furthermore, “{tjo warrant
reversal, a trial court's refusal to give a requested jury charge must be both
erroneous and prejudicial to the defendant.” State v. Patterson, 367 S.C. 219,
232, 625 S.E.2d 239, 245 (Ct.App.ZOOG). “The law to be charged must be
determined from the evidence presented at trial.” id. If there is any evidence fo
support the requested charge, the trial court should grar;t the request. Williams,
at 195, 624 S.E.2d at 445. The evidence must be reviewed in the light most
favorable to appeliant. State v. Cottrell, 376 S.C. 260, 262, 657 S.E.2d 451, 452
(2008). |
Discussion
) A The argument raised in this appeal is not preserved for appeltate review.
Cam_pbell’s argument on appeal is not preserved-for appeliate review. In

his brief, he contends that he was entitled to an instruction on accessory after the

fact of murder. Specifically, Campbell argues that after State v. Gentry, 363 S.C.
93, 610 S.E.2d 494 (2005), “a trial court has subject-matter jurisdiction to convict
a defendant of any offense supported by the. evidence of which the defendant

has — or waives — notice.” He further asserts that since there was evidence

15
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supporting a charge of accessory after the fact of murder, and Campbell
requested the charge, it should have been given.-8 IBOA at p. 6.

This was not the argument raised by Campbell at trial. Instead, at trial
Campbell argued he was entitled to an Instruction on accessory after the fact of

murder as an explanatory éharge under State v. Fuller, 346 S.C. 477, 552 S.E.2d

282 (2001). At no point during the argument at tﬁal did Campbell assert he wasl
entitled to the charge under State v. Genm{.' Since the .argumen't now raised on
appeal was not pfesented to the trial court, it is hot presérved for appellate
review. State v. Adams, 354 S.C. 361, 380, 580 S.E.2d 785, 795 '(Ct.App.2003);
see State v. Perez, 334 S.C. 563, 565-66, 514 S.E.2d 754, 755 (1999) (issue not
raised and ruled upon by trial court is procedeally barred and nof presérved for
appeal); see also State v. Tucker, 319 S.C. 425, 428, 462 S.E.2d 263, 265
(1895) (party cannot argue one ground below and then another on appeal).

B. The trial court did not abuse ifs discretion In denying the request to

.charge accessory after the fact of murder; Campbell was not entitled to the

instruction.

Campbell was not antitied to an instruction on accessory after the fact of
murder. Accessory after the fact: of murder is not & lesser included éffenée of
murder. Campbell was not indiétéd ‘for accessory after the”fact of mu'rder.
Finally, he was not entitled to the instruction as an explanatory charge because
the facts of his case did not -support giving such a charge.

“The elements of accessory afier the fact of a crime are. 1) the felbny has

been completed, 2) the accused must have knowledge that the principal

8 lmplicn in Campbell’s argument is that his request for the charge constituted a
waiver of notice.

16




committed the felony, and 3) the accused must harbor or assist the principal
felon.” State v. Fuller, 346 S.C. 477, 480, 552 S.E.2d 282, 283 (2001) (citing
State v. Coliins, 329 S.C. 23, 495 S.E.2d 202 (1998)). A defendant may not bé
found guilty as an accessory when indicted solely as a principal. Fuller, 346 S.C.

at 480, 552 S.E.2d at 283.

“An indictment will sustain a conviction for a lesser offense only if the

lesser offense is included within the greater charged offense.” State v. Kirby, 325

S.C. 390, 397, 481 S.E.2d 150, 153 (Ct.App.1996) (citing State v. Fennell, 263

S.C. 216, 209 S.E.2d 433 (1974)). Accessory after the fact of murder is not a.

lesser-in.cluded offense of murder. Fuller, 346 S.C. at 481, 552 S.E.2d at 284;
See Collins, 329 S.C. _23, 495 S.E.2d 202. “When the defendant has not been

indicted as an accessory, it is proper to charge the jury on the difference between

accessory and principal ‘where the evidence points to an exclusionary offense -

which dictates that different proof is required as to each defendant.”” Fuller, 346

S.C. at 480, 552 S.E.2d at 283 (quoting State v. Good, 315 S.C. 135, 139, 432
S.E.2d 463, 466 (1993)). Conversely, it is improper to instruct on accessory after

the fact when the defendant cannot be excluded as a principal.to the underlying
crime. ' |

If accessory after the fact is not charged in the indictment, but is
instructed to clarify mere presence, a finding of accessory after the
fact is the equivalent to a finding of not guilty. The real impact of the
instruction is that it permits the jury to reach a compromise verdict
on a non-charged offense. Moreover, to require an accessory
instruction on. these facts opens the door for every criminal
defendant to create a quasi lesser-included offense for which they
could not be convicted.

Good, 315 S.C. at 138, 432 S.E.2d at 465.

17
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- Campbell was not entitled to an instruction on accessory after the fact of

murder. First, it is undisputed that Campbell was not indicted for accessory after
the fact of murder. Second, the evidenbe presented at frial did not eliminate

Campbell as a poésibie principal first to the Imurder.g -As was the case in Fuller,

Campbeli admitted to being present during the stabbing. (R. pp. 156-63). There

was evidence presented that Campbéll could havé particip'ated in the murder as
a principal. Southérland testified that Campbell was the one who stabbed the
victim. (R. bp. 80-81). Also, Campbell testified thét he was holding the victim
when Southerland started stabbing him. (R. pp. 157-59). Since “there is. no
exclusionary situation which eliminates dﬁe [co-defendant] or the other from
having participated in the murder as the principal,” the trial court did not err in
denying the réquest to charge on accessory after the fact of murder. G_oo_d, 315
S.C. at 139, 432 S.E.2d at 466; Fulier, 346 S.C. at 482, 552 S.E.2d at 284. As a
result, Cam.pbell’s appeal should be -denied, énd his convictions should be

affirmed.

C. Campbeli was not entitled to the requested charge under State v..

Gentry; a defendant is not entitled to an instruction on an offense for which

_he is not being prosecuteéd wlien that offense is not a lésser included -

offense of a crime for which he was charged.™
Campbell was not entitled to an instruction on accessory after the fact of

murder based upon the argument raised on appeal. In his brief, Campbeil

9 Campbell has presented no argument that he could be excluded as a principal
in this murder.

1 Respondent would note that an argument similar to Campbell's argument on
appeal was also raised by the appellant in State v. William Q. Dickerson, a direct
appeal in a Charleston County capital case currently pending before the South
Carolina Supreme Court.

18




contends since the Supreme Court held in State v. Gentry, 363 S.C. 93, 610
S.E.2d 494 (2605), that indictments were notice docume_nts, and indictments did
not confer subject matter jurisdiction, the trial court in Campbeil’s case would
have subject matter jurisdiction to convict Appellant of any offense supported by
the evidence. Campbell further contends that he waived notice of a charge on
~ accessory after. the fact of murder by requesting the charge; thus, the trial court
should have,cﬁarged ﬂfnc_e jury oﬁ accessory after the fact of murder.

This argument is without merit. First, Campbell. simply ignores the fact

that the State never charged him with accessory after the fact. Contrary to .

Campbell’s argument, Genfry does not a defendant to waive notice of a charge
for which the defendant was not indicted. In Gentry, the South Carolina Supreme

Court noted

[Aln indictment is needed to give notice to the defendant of the
charge(s) against him. See S.C. Const. Art. |, § 11 (“No person may
be held to answer for any crime the jurisdiction over which is- not
within the magistrate’s court, unless on a presentment or indictment
of a grand jury of the county where the crime has been committed

©..7); 8.C. Code Ann. § 17-19-10 (2003) (“No person shall be held to
answer in any court for an alleged crime or offense, unless-upon-
indictment by a grand jury....”"). A defendant must object if he is not
presented with the indictment or if he has not waived his right to
presentment. If the defendant does not object, he is deemed to
have waived the right to presentment. See State v. Pollard, 255
S.C. 339, 179 S.E.2d 21 (1971) (individual may waive any provision
of the Constitution intended for his benefit).

Gentry, 363 S.C. at 109 n6 610'S.E.2d at 503 n. 6, Implicit in this indictment
requirement is that the State has chbsen‘ to proséoute the defendant for a

specific charge. Accordingly, ‘Respondent submits it is axiomatic that a

19
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defendant cannot waive notice to a charge for which he is neither being

prosecuted nor could be convicted.
“In our criminal justice system, the Government retains ‘broad discretion’

as to whom to prosecuté." Wayte v. United States, 470 U.S. 598, 607 (1985).

“ISJo long as the prosecutor has probable cause fo believe that the accused
committed an offense ... the decision whether or not to prosecute, and' what
charge to file or bring before a grand jury, generally' rests 'entirely in his

discretion.” Bordenkircher v. Hayes, 434 U.S. 3567, 364-365 (1978). Accord

United States v. Goodwin, 457 U.S. 368, 382 (1982)(“A prosecutor _éhould remain
free before trial to exercise the broad discretion entrusted to him to determine the
extent of the societal interest in prosecution.”). *“[Tlhe discretion of the
prosecuting attorney as to whether or not to prosecute is generaily not subject to
judicial interference, expect in the narrow circumétances where it Is necessary to
do so in ordef to discharge __the' judicial function of interpreting and applying
constitutional provisions. ~ Absent evidence of a selactive or discriminatory
prosecutorial intent, or abuse of éﬁQ’sééuio;_ial discretion, the judiciary normally is
powerless to interfere with the prosecutors charging authority.” 16°CJ.S.
Constitutional Law § 347 '(2010 update). Similarly, this Court has declared:
[Tlhe - South Carolina Constitution and South Carolina case law
place the unfettered discretion to prosecute solely. in the
prosecutor's hands.... Prosecutors may pursue a case to trial, or
they may plea bargain it down to a lesser offense, or they may
simply decide not to prosecute the offense in its entirety. The

Judicial Branch is .not empowered to infringe on the exercise of this
- prosecutorial discretion...

20




State v. Needs, 333 S.C. 134, 146, 508 S.E.2d 857, 863 (1998), quoting State v.

Thrift, 312 S.C. 282, 281-92, 440 S.E.2d 341, 346 (1994).
Gentry dic_i not affect or attempt to limit this well-recognized authority. The

defense can no more force a selected offense on the State than he can force a

fimitation on thelr case by stipulation. See State v. Jackson, 364 S.C. 329, 334,
613 S.E.2d 374, 376 (2005)(“The State, however, has the right to prove every

element of the crime charged and is not obligated to rely upon a defendant’s

stipulation®).

The Supreme Cburt has held that the States are not constitutionally

required to instruct juries on crimes that are not lesser included offenses.
Hopkins v. Reeves, 524 U.S. 88, 96-98 (1998} (“Almost all States, including
Nebraska, provide instructions only on those offenses that have been deemed to
constitute lesser included offenses | of the charged crime. We have never
suggested that the Constitution requires anything more.”). In rejecting the

position in Hopkins, the Court reasoned:

[sluch a requirement is not only unprecedented, but also
unworkable. Under such a scheme, there would be no basis for
determining the offenses for which instructions are warranted. The
Court of Appeals apparently would recognize a constitutional right
to an instruction on any offense that bears a resemblance to the
charged crime and Is supported by the evidence. Such an
affirmative obligation is unquestionably a greater limitation on a
State’s prerogative to structure its criminal law than is Beck's rule
that a State may not erect a capital-specific, artificial barrier to the
provision of instructions on offenses that actually are lesser
included offenses under state law.
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in all, Campbell has failed fo establish he was entitled to a jer instruction

on accessory after the fact of murder. Gentry cannot be read to allow for the

instruction as requested by Campbell. In light of the concerns expressed by the
United States S'upreme Court regarding instructing on 'offenses that are not
lesser included in mp_lq_ng supra, and the South Carolina Supreme Court’s |
concerns as expressed' in State v. Good, 315 S.C. at 138, 432 S.E.2d at 465,
Respondent submits Campbell argument is without merit. Thus, Campbell’s

convictions should be affirmed, and his appeal should be denied.




For the foregoing reasons, the Respondent respectiully requests this
Court to deny Campbeli’'s appeal and affim his conviction in the murder of

Jermaline Proctor, and affirm his conviction for possession of a weapon during

CONCLUSION

the commission of a violent crime.

April 19, 2011.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH

~ Chief Deputy Attorney General
. DONALD J. ZELENKA

Assistant Deputy Attorney General

ALPHONSO SIMON JR.
Assistant Attorney General

W. WALTER WILKINS
Solicitor, Thirteenth Circuit
ATTORNEYS FOR RESPONDENT

sl Lf

Alphonso Simon Jr.

Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 28211
(803) 734-6305
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STATE OF SOUTH CAROLINA
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The Honorable Edward Miller, Circuit Court Judge

THE STATE
| RESPONDENT,
o V.
JONATHAN MILLARD CAMPBELL, |
‘ APPELLANT.
. CERTIFICATE OF COMPLIANCE

The undersigned certifies that this Final Brief of Respondent complies with Rulé_
211(b), SCACR, and does not include, or partially redacts, personal data identifiers, Re_

interim Guidance Regarding Personal Data Identifiers e_x‘nd-Other Sensitive Information

in Appellate Court Filings, 375 S.C. 56, 650 S.E.2d 462 (2007)(requiring redaction of
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home addresses)l.

This 19" day of April, 2011. ' L // /
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STATE OF SOUTH CAROLINA -
IN THE COURT OF APPEALS

APPEAL FROM GREENVILLE COUNTY

The Honorable Edward Miller, Circuit Court Judge

THE STATE -
- RESPONDENT,
V.
JONATHAN MILLARD CAMPBELL,
| APPELLANT.
CERTIFICATE OF SERVICE

I, Alphonso .Simon, Jr.; counsel for the Respondent, certify that | have served the
within Final Brief of Respondent and Certificate of Compliance on Appellant by
‘depositing three (3) copies of the same via U.S. mail to his attorney of record, Robert
M. Dudek, Esq., South Carolina Commission on Indigent-Defense, Division of Appeliate
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| further certify: that all parties réquired by Rule to be served have been served.
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ALPHONSO SIMON, JR.

This 19" day of April, 2011.

Office of Attorney General
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD
NOT BE CITED OR RELIED ON .AS PRECEDENT IN ANY

PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA

In The Court of Appeals
The State, Respondent, RECEIV ED
. APR 18 2317
APPSE&I;;’ CEoF

~ Jonathan Millard Campbell, Appellant. DEFENgy

Appeal From Greenville County
" Edward W. Miller, Circuit Court Judge

Unpublished Opinion No. 2012-UP-236
. Submitted April 2,2012 - April 18,2012

AFFIRMED

Senior Appellate“ Defender Joseph L. Savitz III, of
Columbia, for Appellant.

Attorney General Alan . Wilson, Chief Deputy
Attorney General John W.- Mclntosh, Assistant
Deputy Attorney General Donald J. Zelenka, and
Assistant Attorney General Alphonso Simon Jr., all




of Columbia; and Solicitor W. Walter Wilkins III, of
Greenville, for Respondent.

PER CURIAM: Jonathan M. Campbell appeals his conviction of
murder, arguing the trial court erred in refusmg to instruct the jury on
accessory after the fact of murder. We affirm’ pursuant to Rule 220(b)(1),
SCACR, and the following authority: State v. Benton, 338 S.C. 151, 156-57,
526 S.E.2d 228, 231 (2000) (holding that an appellant cannot argue one
ground in support of a jury charge at trial and another ground in support of

the charge on appeal).’

AFFIRMED.
PIEPER, KONDUROS, and GEATHERS, JJ., concur.

! We decide this case without oral argument pursuant to Rule 215, SCACR.

2 Alternatively, even if we were to find the issue on appeal preserved for.
review, we would affirm. See State v. Dickerson, 395 S.C. 101, 121, 716
S.E.2d 895, 906 (2011) ("[A] defendant is not entitled to a charge on lesser-

related offenses.").
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INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and veified (notarized), and it'shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make chr to
which question any such continued answer refers. :

Since every application must be swom under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury.- Applicants should, therefore, exeise.
care to assure that all answers are true and correct.
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the form) setting forth information which establishes that applicant will be unable to pay théees and costs
of the proceedings. When the application is completedthe original shall be mailed to the Clerk of Court
tor the County in which the applicant was convicted. .
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10.
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(©) '

Check whether a finding of guilty was made:

(a) after a plea of guilty
(b)  afer a plea of not guilty e

()  after a plea of nolo contendere

-Did you :?peasl from the judgment of conviction or the iinposition of .se'ntehce‘__?'

. , ) .
If you answered “yes” to (7), list:

(a) the name of each Court to which you appealed:

i The Siak c)f Seuth Casoling Coad—ma Ag,aglg

(b) the r_ésult in each such Court to which you aj:pealed: . J/
] - — HHirme

il

iii.

(c)  thedate of each such result

T l%nl l‘& &Oj?\

il

- .

. (d)"  if known, citations of any written opinion or orders entered pursuant to such

results:. -

i.

i,

ii.

[If you answered “no” to (7), state your reasons for not so appealing:

(@)
(b)
()

State concisely the grounds on which you base your allegation that you are béing held in

custody unlawfully:
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13:

il

(b)

()

State concisely and in the same order the facts which support each of the grounds set out

in (10); ' _ L
_ Nad. o 1/ea (egage -+ —poveR

Prior to this application have you filed with respect to this conviction:
(a) any pelmon in a State Court under South Carolina Law? \/e p)
(b) . any petition in State or Federal Courts for habeas corpus or post-conthxons

rehef"

(c)  any petition in the Ul}ited States 'Supreme Court for certiorari other than petitions, .

_if any, already specified in (8)?

(d) anj other petitions, motions or applications in this or any other Court?:
If you answered “yes” to any part of (12), list with respect to each petition, motion or.
application;

(a)

the specific nature thereof:

iv.

the name and location of the Court in which each was filed:

(¢) ~ thedisposition thereol:
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14.

15

16.

17.

A
* Has any 'gr‘b'tind set forth in (10) been previously presented to this or any other Court,

[c)

iv.

) the date of each such disposition;

. ¢ s direed qpenl woas ol
i, | |

ifi..
v

(&)  ifknown, citations of any written opinions or orders entered pursuant to each such

o )

ii.

i,

State or Federal, in any petition, motion or application which you ha;vg'-_ﬁled?

no

If you answgred"‘y'eé” to (14) identify: |

(a) which gx'ounds have been presented:

ii. -

iit.

" (b)  the proceedings in which each ground was raised: .

i.

ii.

iii.
If any ground set forth in (10) has not previously been presented to any Court, Stateor .

Federal, set forth the ground and state concisely the reasons why such grbimd has not

previously been presented: = -

(b)
(©)

Were you iepresentcd by an attorney at any time dﬁring the course of:
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(@)
(b)
(©)
()

(©)

(@
i.
i
iii,
()

i

ii.

iii.

e o
your arraignment and plea? \}s 71/ . :YOlu—( /lbe(c“_a

/
your trial, if any? ”ts W AV -Q%Qne\

your sentencing? !gﬁi e Schn Qéd guo\

}our appeal, if any, {rom the judgment of conviction or the imposition of

-l

sentence? ) AL on ) nev;

preparation, presentation or consideration of any pc.lmons, molions or apphcatlons

with respect to-this cox_mctlon which you filed? \/zs

"~ 18. If you answered “yes” to one or more parts of (17), list:

the name and address of each attorney who represented you:
b

‘Soseok ;w)rz N Po Tt L_H g R’Z/ Co(owhm 5¢. a’L‘?SUJf_

- i I/c!(cb’l- 0

the proceedinfs at which each such attorney represented you:

Linana Tr'\k\\

\mm% diceed \Amoectl

\-h.'vMu‘I d\(c&—l— [»\‘[Jg_:_@l

19.  State clearly the relief you seek in filing this appllca

DeR Mﬂ aﬂé A4__ el %mti

20.  Are you now under sentence from any other court that you have not challenged?

Yo

B o
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) .
. ) . VERIFICATION
County of Creenil le couw.-[—&( ) .

I, ,being duly sworn upon my oath, depose and say that | have subscribed to the foregoing
application; that [ know the contents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and
that the matters and allegations therein set forth are true.

Mm._fmw | *ageoay

SWORN to and subscribed before me this é z

N8 @s)

Notary Public’.

My Corh;ﬂissidn Expires: / )‘ U ~2P) 5\. '
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APPLICATION TO PROCEED WITHOUT PAYMENT

OF COSTS AND AFFIDAVIT
IN- SUPPORT THEREOF

[, hereby apply for leave to proceed in this action w1thout prcpayment of fees or costs or
security therefor. In support of my application I declare under penalty of perjury that the
following facts are true:

(1) Tamthe ap}:;licant in thfs action and I believe [ am entitled to, redress

2) Because of my.poverty [ am unable to pay the costs of said proceedmg or gwe o \
security thereof, :

| Tondlbas M. Caongbel[ *B3 007
. ) . ) . Applican .
' SWORN or affirmed o,and subscnbed before nbe thls

day of __ 2.

>

— Notary Public

. My Commission Expires: ( I" L}’Cao / 5
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Office of the Clerk of Court

Paul B. Wickensimer '
Clerk of Court for Greenville County
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JONATHAN M CAMPBELL 236007

. LEE CORRECTIONAL INSTITUTION
990 WISACKY HWY o
BISHOPVILLE SC 29010

YIWISHIN
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-

1

ENTERED COMPUTER
JONATHAN CAMPBELL

ENCLOSED YOU WILL FIND A COPY OF YOUR POST CONVICTION

RELIEF APPLICATION. YOUR CIVIL CASE NUMBER IS
- 2012CP2307608.

A COPY OF YOUR PCR HAS BEEN FORWARDED TO THE
ATTORNEY GENERAL’S OFFICE. '

ONCE IT IS DETERMINED THAT A HEARING SHALL BE.
SCHEDULED, THE PROCESS FOR ATTORNEY ASSIGNMENT WILL
BEGIN. THIS MAY TAKE SEVERAL MONTHS.

WE ONLY FILE THE PCR APPLICATIONS. WE DO NOT SET COURT

DATES NOR ARE WE ABLE TO ANSWER QUESTIONS CONCERNING
"YOUR CASE. | |

THANK YOU
CLERK OF COURT’S OFFICE

Circuit Court e 305 East North Street ¢ Greenville, SC 29601 *(864) 467-8551
Family Court e 301 University Ridge, Post Office Box 757 ¢ Greenville, SC 29602 #(864) 467-5800



STATE OF SOUTH CAROLINA| ) IN THE COURT OF COMMON PLEAS
' ) . C.A No. 2012-CP-23-7608
COUNTY OF GREENVILLE ) ' :
- ) ENTER
Jonathan Millard Campbell, ) ED CoMPUTER 23
S.C.D.C. #236007, ) = .E"é‘ 2
Applicant, ) ' “ED W G
) RETURN o A=
V. ) ?;S pit =
: . ) mos N
State of South Carolina, ) =" = 9
) T
Respondent. )
)

In response to the post-¢onviction “relief application ‘filed December 5, 2012, the
Respondent would show this Court:

L

The Applicant is incarcemled with the South Carolina Department of Corrections. The

. Greenville County Grand Jury irdicted the Applicant at the January 2006 term of General
Sessions for murder (2006-GS-23-)328) and possession of a weapon during the commission of a

violent crime (2006-GS-23-0329). John P. Abdalla, Esquire, represented the Applicant.

" After the State took the cdse to trial, the Applicant was found guilty. On January 14,

2010, the Honorable Edward W. Miller sentenced the Applicant to concurrent terms of forty-five

years for murder and five years for possession of a weapon during the commission of a violent -
crime.

A notice of appeal was fildd at the South Carolina Court of Appeals. Joseph L. Savitz,

I, Esquire of the South Carolina Pffice of Appellate Defense perfected the appeal. The Court

of Appeals affirmed the Applicant’s convictions and sentences. State v. Campbell, Op. No.

2012-UP-236 (S.C. Ct. App. filed April 18, 2012). The Remittitur was sent on May 4, 2012.

P(fﬁ'\ Q"H'b 6'315




Attached herewith and inchrporated herein by reference are the records of the Greenville

County Clerk of Court regarding the subject convictions, the trial transcript, the appellate

records, and the Department of Cofrections records.

L

In his application for po%t-convicﬁon relief the Applicant alleges his conviction was

unlawful for the following reason:
1. Ineffective assistandf_e of counsel.
a. Counsel did|not adequately prepare the case.

The Respondent asserts

without merit. The Respondent

1N
Applicant’s allegation that his attorney was ineffective is

rts the Applicant’s attorney rendered effective assistance

well within the standard of “reasorfableness within professional norms” for a defense attorney.

Where ineffective aséistanée of counsel is alleged as a ground for relief, the Applicant

must prove that “counsel’s cond
process that the trial cannot be
Washington, 466 U.S. 668, 686,

442, 334 S.E.2d 813, 814 (1985):

elied on as having produced a just result.” Strickland v.

The proper measure of pfzrformance is whether the attorney provided representation

within the range of competence
“rendered adequate assistance and

professional judgment.” _S_mg_Mrd.

overcome this presumption in orde

* S.E.2d 624, 625 (1989).

required in criminal cases. The courts presume counsel
made all significant decisions in the exercise of reasonable

466 U.S. at 690, 104 S. Ct. at 2066. The Applicant must

F to receive relief. See Cherry v. State, 300 S.C. 115, 118, 386

so undermined the pfopcr functioning of the adversaljial :

04 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441,

535
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* A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.

First, the applicant must prove cansel’s performance was deficient. Under this prong, attorney

performance is measured by its “rpasonableness under prevailing professional norms.” Cherry v.

State, 300 S.C. at 117, 386 S.E.3d at 625 (quoting Strickland, 466 U.S. at 688, 104 S. Ct. at

“there is a reasonable probability

proceeding would have been diff

- 2065). Second, counsel’s deficient performance must have prejudiced the Applicant such that

that, but for counsel’s unprofessional errors, the rt_:sult of the

prent.”  Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A

reasonable probability is a prob#bility sufficient to undermine confidence in the outcome of

tria_l.” Johnson v. State, 325 S.C.

82, 186, 480 S.E.2d 733, 735 (1997).

The Respondent submits the Applicant cannot satisfy either requirement of the Strickland

v. Washington test.- However, ihd

allegaﬁbn of inefféctive assistance of counsel pmbably_ﬁises -

questions of fact that cannot be cqnclusively refuted_ by the record. The Respondent requests an.

evidentiary hearing to fully resol
S.E.2d 247, 248 (1983).

The Respondent denies ead

e this issue. See Sharper v. State, 279 S.C. 264, 265, 305

IV. _
h allegation not expressly adnutted, quahﬁed or explamed.

V.

WHEREFORE, having m4de its Return, the Respondent requests that a hearing be held

and counsel appointed to represent

the Applicant




6!1_’6 3 , 2013

By:

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

KAREN C. RATIGAN .
Assistant Deputy Attorneéy General

P.O.Box 11549
Columbis, S.C. 29211

L)

Attorneys fof Respdafient
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STATE OF SOUTH CAROLINA

)
)  INTHE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE - )
' )
) 2012-CP-23-7608
)
JONATHAN MILLARD CAMPBELL, 236007 ) "
Applicant, ) =RS =
) mZo 2
vs )  AFFIDAVIT OF SERVICE Bmg.gg w
) PRl
STATE OF SOUTH CAROLINA, ) =83 2
] — o
. ) n P A
: espondent. ) == 0
)

1. Iam an employee of the Respondent in the above-captioned action.

2. Regular communication by mail|exists throughout the State of South Carolina and that th1s isa’
proper circumstance of service by mail.

I have this day served a copy of the Return in the above-captioned matter on the following person
by depositing same in the United (States mail, postagc prepaid:

Jonathan Millard Campbell, 236007
Lee Correctional Institution

990 Wisacky Highway

Bishopville SC 29010

- DATED this 3rd day of May, 2013.

For Respondent
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EXHIBITS

(There were no exhibits introduced.)
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PROCEEDINGS

THE COURT: Yes, ma'am.
MS. RATIGAN: Thank you, Your Honor.
May it please the Court.

This is the case of Jonathan Campbell'v. the State of

South Carolina. The docket number is 2012-CP-=23-7608.

Mr. Campbell was indicted for murder and possession
of a weapon during the commission of a violent crime. He
was represented on these charges by Mr. Abdalla. The case
was brought to trial in January of 2010. Mr. Campbell was
found guilty of these charges on January 14th, 2010.

Judge Miller sentenced him to concurrent terms of 45 years
for murder, and five years for the weapons charge.

A notice of appeal was filed and perfected. The
Court of Appeals affirmed Mr. Campbell's convictions and
sentences in April of 2012.

| And the State is ready to proceed.

THE COURT: Okay. Yes, ma'am, Ms. Horlbeck.

MS. HORLBECK: Judge, the Petitioner would call
Mr. Abdalla.

THE CLERK: Mr. Abdalla, place yoﬁr left hand on the
Bible and raise your right hand.

WHEREUPON,
JOHN PAUL ABDALLA,

after first having been duly sworn, testified as follows:
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JOHN PAUL ABDALLA-DIRECT BY MS. HORLBECK . 4

THE CLERK: Thank you.
Please state your full name for the record.
THE WITNESS: John Paul Abdalla.

DIRECT EXAMINATION

BY MS. HORLBECK:
Q Mr. Abdalla, do you recall representing Mr. John

Campbell on his charges?

A I do.

Q Okay. Were you appointed, -or were you retained?

A Appointed. |

Q Okay. Through thé Public Defender's Office or --
A Yes.

Q Okay. And this is a case that -- where

Mr. Campbell -- where was he, originally, arrested? Was

it in this state, or somewhere else?
A Alabama or Texas. I can't -- it wasn't in this
state.

Q Was it Alabama?

A Yeah.

Q Okay. And you brought your discovery; right, or some
of it? - |

A Yes.

Q All right. And was there an issue with extradition

in this case?

A There was.
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0 All right. To your understanding, did Mr. Campbell
have an attorney in Alabama who represented him on the
extradition issue?
A He did. And I don't remember the lady's name. I
know I spoke to her. I know I spoke do her at the last
minute. I think -- I made a few calls. 1I'd be lying if I
told you how many times I spoke to her. I know I spoke to
her one time, for sure, at the last minute. But I think I
spoke to her prior to that.

But, at any rate, yeah, he did have an attorney in
Alabama who represented him.
Q- Okay. What -- when you say -- when do you think you
spoke to her? Was it, you know, right away, or was it
like right before trial? |
A Oh,.no, it was before trial.
0 Okay. And did she have the opportunity -- or was she
able to explain to you what happened on the extradition?
A I was getting a confirmation from her that he wasn't

given his extradition hearing that he requested.

Q ‘Okay. Did Mr. Campbell -- did he waive extradition?

Do you know anything about --

A He didn't waive extradition. He asked for a hearing,
which wasn't provided.

Q Okay. Do you know if any of -- any Alabama judge

ever issued an order granting him an extradition hearing?
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A No. He wasn't given a hearing.
Q Okay.
A I don't know if there was -- I don