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STATEMENT OF ISSUE ON APPEAL

Probative evidence supports the PCR court’s denial of relief where Respondent
failed to follow the plea bargain, so counsel would be unable to enforce the agreement;
and where counsel’s performance did not fall below professional norms; and where the
sentencing court took into consideration Respondent’s assistance and lack of assistance in
his co-defendant’s prosecution. The Court of Appeals erred in failing to give deference
to the PCR court's findings that are supported by probative evidence.

REPLY ARGUMENT

Out of an abundance of caution, Petitioner would incorporate and crave reference
to all arguments stated in the State’s Brief of Petitioner. The State replies as follows:

The Court of Appeals reversed Smith’s denial of post-conviction relief on the
basis that counsel should have objected when the State, based on a prior agreement
(which Smith breeched), that the State would reduce the murder charge to voluntary
manslaughter and the State was not going to recommend a sentence at the sentencing
hearing.  Although generally biased or deferential to her former client, Counsel
acknowledged that Smith breeched the agreement. App. p. 169, lines 13-20. Counsel
recalled chambers meetings where the judge was advised that the original plea agreement
was an open plea in which the State was nét going to take a position. App. p. 171.

Without explanation, Smith errantly claims in his brief that the sentencing court
was never made aware of the original plea agreement. Br. of Resp. p. 8 (citing Pet. for
Cert. p. 12, but the statement and citation also appears in Br. of App. p. 8; p. 12).

However, as referenced by the State in its previous submissions to this Court,

Counsel testified as follows:



I have to rely that day on what I can remember, and my
memory of it was that we had said that at some point, that
his plea offer was that it was an open plea and that they
were going to not take a position.

Having looked at the transcript, apparently that was
not said on the record, but we had chamber meetings with
him. So it’s my fault for not being sure that it’s on the
record, but the problem is, you talk to the judge you go in
front of him, it’s hard sometimes to remember what was
said when.

App. p. 171, lines 1-11. Accordingly, the sentencing court was aware of the original

offer, based on counsel’s testimony. Therefore, probative evidence supports the denial of

relief, and the Court of Appeal’s opinion should be reversed. Cherry v. State, 300 S.C.
115, 386 S.E.2d 624 (1989) (The PCR court’s denial of an application for post-conviction

relief will be upheld when supported by probative evidence).



CONCLUSION
For all of the foregoing reasons, this Court should reverse the Court of Appeals
decision and affirm the PCR court’s denial of relief.
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