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Exhibit -8 NG

MDCI880D SOUTH CAROLINA DEPARTMENT OF CORRECTIONS 08/06/14
OMINMDCA SCDC HEALTH SERVICES: MEDICAL SUMMARY C05594¢g
SCDCH# 165514 HEYWATD.BENJAMIN - : ' PAGE k=2 g

* ENCOUNTER! 250
HEALTH SUMMARY UPDATED TU BOTTOM BUNK
SIGNED OFF ON 1Z2/3I712 @ I 29 BY ZNY K ENLOE, NURSE PRACTITIONER IIT
NOTED.
SIGNED OFF ON 12/31/12 @ 13:12 BY JENNIFER Y DEAN, UNCLASSIFIED

** ENCOUNTER: 249 EMERGENCY INHOUSE 12/51/12 11:12 PERRY CoMP
I/M REPORTS TO MEDICAL STATING OVER THE LAST THREE WEEKS HE HAS HAD 3 NOSE
BLEEDS THAT OCCUR AT NIGHTTIME. STS "I JUST PUT A PIECE OF TISSUE UP EACH
NOSTRIL AND IT STOPS IT." ALSO REPORTS HEADACHES. HAS RX FOR NORVASC BUT IS
NOT TAKING MED. STS "I KNOW THIS IS MY BLOOD PRESSURE SO I GUESS I BETTER
TAKE MY MEDS SO I DONT HAVE A STROKE." BP:150/80 P:70 R:18 WEIGHT:147. NO A
CTIVE BLEEDING NOTED. SPEECH CLEAR AND APPROPRIATE. A&OX3/NAD. REQUESTING
READERS, 1.75+ STRENGTH ISSUED PER V/O MS ENLOE.  THIRD, I/M REQUESTING BOTT
OM BUNK PASS DUE TO CHRONIC LOWER BACK PAIN. STS GETS RELIEF FROM IBUPROFEN
BUT IT IS HARD TO GET UP ON BED NIGHT AFTER NIGHT.

I/M FILLED OUT REFILL FORM FOR NORVASC, GIVEN TO PHARMACY RN.

WILL ROUTE TO FNP/MD FOR REVIEW/ORDERS.

SIGNED OFF ON 12/31/12 @ 11:21 BY JENNIFER Y DEAN, UNCLASSIFIED

HS UPDATED.

SIGNED OFF ON 12/31/12 @ 11:48 BY AMY R ENLOE, NURSE PRACTITIONER III

*#* ENCOUNTER: 248 DCCTOR'S CLINIC 12/14/12 7:24 PERRY COMP
LIPD PANEL AND LFT IN 6 MONTHS.
SIGNED CFF ON 12/14/12 @ 7:24 BY AMY R ENLOE, NURSE PRACTITIONER III
LAB SLIP FILLED OUT/LABS SCHEDULED.
SIGNED OFF ON 12/14/12 @ 9:02 BY JENNIFER Y DEAN UNCLASSIFIED

*% ENCOUNTER: 247 FOLLOW-UP SICK CALL 12/14/12 6:59 PERRY v COMP
ABD LABS. HGB 13.1, HCT 40.4, MPV 11.1, TOTAL BILIRUBIN 2.10, CHOL. 216 AND
LDL 140. v
SIGNED OFF ON 12/14/12 @ 7:01 BY JOY L BISHOP, MEDICAL ASSISTANT TECH I
SIGNED OFF ON 12/14/12 @ 7:21 BY AMY R ENLOE, NURSE PRACTITIONER III

**%* ENCOUNTER: 246 LAB CLINIC 12/12/12 9:40 PERRY COMP
INMATE CAME TO MEDICAL FOR LAB WORK WHICH WAS A CBC, LIPID AND A LIVER. INM
AETS BLOOD WAS DRAWN FROM LEFT ANTECUBITAL. PRESSURE APPLIED X 2 MINS. SPEC
IMEN LABLED AND READY TO TRANSPORT.

SIGNED OFF ON 12/12/12 @ 9:42 BY JOY L BISHOP, MEDICAL ASSISTANT TECH I
NOTED.
SIGNED OFF ON 12/12/12 @ 10:35 BY KATHERINE WATSON BURGESS, REGISTERED NURSE
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CI880D SOUTH CAROLINA DEPARTMENT OF CORRECTIONS 08/06/14
INMDCA SCDC HEALTH SERVICES: MEDICAL SUMMARY C055948
DC# 165514 HEYWARD, BENJAMIN - _ PAGE &2

SIG:AS DIRECTED

SIG:

START DATE: 04/25/13 TOTAL DAYS: 12

MD:ENLOE, AMY -

IBUPROFEN 600MG

SIG:1 PO QID PRN WITH FOOD #90/ MONTH TAKE AFTER PRE

SIG:D PACK IS COMPLETED

START DATE: 05/07/13 TOTAL DAYS: 60

MD: ENLOE, AMY -

SIGNED OFF ON 04/25/13 @ 8:47 BY AMY R ENLOE, NURSE PRACTITIONER III
NOTED. WILL ISSUE MEDS UPON ARRIVAIL FROM KCI PHARMACY.

XRAY REQ COMPLETED AND PLACED ON MS BURGESS'S DESK FOR SCHEDULING.
SIGNED OFF ON 04/25/13 @ 10:01 BY JENNIFER Y DEAN, UNCLASSIFIED

ENCOUNTER: 263 FOLLOW-UP SICK CALL 04/22/13 11:20 PERRY COMP
I/M SIGNED UP FOR SICK CALL C/O CONTINUED NECK, BACK, AND LEFT SHOULDER PA-
IN. I/M HAS BEEN SEEN FOR THIS ISSUE IN SICK CALL AND HAS AN FNP APPT SCH-
EDULED FOR 04/25/13. WILL ROUTE TO MD/FNP FOR FURTHER REVIEW.

SIGNED OFF ON 04/22/13 @ 11:27 BY KATHERINE WATSON BURGESS, REGISTERED NURSE
SIGNED OFF ON 04/22/13 @ 11:30 BY AMY R ENLOE, NURSE PRACTITIONER III

ENCOUNTER: 262 SICK CALL 04/01/13 13:59 PERRY COMP
INMATE SEEN IN C DORM MEDICAL ROOM FOR SICK CALL WITH C/O OF CONTINUED
PAIN FROM FALLING FROM TOP BUNK ON 3/30/13, C/0 OF NECK AND UPPER BACK PAIN
TEMP=098.4 PULSE= 68 RESP=20 BP=124/ 90 WEIGHT=158 02 SAT= 0
INMATE ALERT AND ORIENTED, VSS, IN NAD AT THIS TIME. STEADY GAIT.

C/O OF NECK PAIN, ABLE TO MOVE NECK FROM SIDE TO SIDE, NO OBVIOUS INJURY
NOTED. NO EDEMA, REDDNESS OR DISCOLORATION NOTED. REQUESTING KNEE BRACE FOR
RIGHT KNEE, S/P OLD INJURY WHEN YOUNGER. REQUESTING 1.25 READING GLASSES
FROM PROPERTY. RIGHT KNEE WITH NOTED OLD SCAR TO KNEE, NO OBVIOUS EDEMA, NO
DISCOLORATION/BRUISING. AMBULATING WELL TO AND FROM MEDICAL AREA

DEFER

APPT HAS BEEN SCHEDULED WITH FNP ENLOE TO DISCUSS ABOVE ISSUE

WILL CONTACT PROPERTY AND ATTEMPT TO RETRIVE KNEE SLEEVE

WILL ROUTE TO FNP/MD FOR REVIEW

SIGNED OFF ON 04/01/13 @ 14:05 BY FAITH M CHAPPELL, UNCLASSIFIED"

NOTED

SIGNED OFF ON 04/02/13 @ 9:44 BY BENJAMIN F LEWIS JR, PHYSICIAN II

ENCOUNTER: 261 EMERGENCY INHOUSE 03/30/13 6:53 PERRY COMP
SGT SMITH CONTACTED MEDICAL, IM STATED HE FELL OFF TOP BUNK AND HURT HIS
KNEE.

SKIN WARM/DRY AND INTACT, NO INFLAMMATION NOTED. SMALL AMOUNT OF REDNESS.
AT KNEE CAP. IM HAS FULL ROM WITH A SMALL AMOUNT OF FACIAL GRIMACING WITH
ROM_EXERCISES. NAD AT THIS TIME. IM DENIES INJURY TO OTHER EXTREMITIES.
IM WAS GIVEN ICE PASS AND INSTRUCTED TO SIGN UP FOR SICK CALL FOR MONDAY
IS SYMPTOMS WORSEN. INSTRUCTED IBUPROFEN FOR PAIN.

SIGNED OFF ON 03/30713 @ 6:58 BY ANGELA RENEE WAGNER, REGISTERED NURSE I
NOTED

SIGNED OFF ON 04/01/13 @ 15:11 BY BENJAMIN F LEWIS JR, PHYSICIAN II
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Inmate Heyward, Benjamin 165514

In regards to PCI 0796-13. I have reviewed your grievance and the facts.

IGC Hindenburg contacted Operations and informed them of this issue with both occupants having bottom
bunk passes. On 04/04/13 you were moved to the bottom bunk and I/M Davis was moved to another
room. It is also noted that you were seen and treated by Medical services for your knee. As [ am not a
medical professional, I depend on our Medical Staff at PCI for proper treatment information. You were
evaluated and given a pass for ice to be used on your knee and told to take ibuprofen for pain. Per Medical
Staff, this is the appropriate treatment for you. With this information I consider your grievance resolved.
If you do not agree with this decision, see Step 5.

_Warden\Signature

[ accept the Warden's decision and consider the matter closed.

I do n9t accept the Warden's g{i’/on and wish to appeal. /7

W
B
DN

Grievagdt Signatire / (ﬁaﬂ;— GO Signature - Data
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TRUCTIONS FOR COMPLETING STEP 1 GRIEVANCE FORM

]

D

o

An informal resolution shall be attempted prior to the tiling of Step 1.
Complete each section in its entirety, writing only in the space provided for inmate use.
Onlv one (1) issue is to be addressed on each form.

Submit the completed form 10 the [nstitutional Grievance Coordinator within fifteen (15) days of an
:dleged incident: policy qrievances at any time. Do not write in rhe space nrovided for the Warden's
sponse.

oot are not sanstied with the Warden s ARCISION. UOU MAy anpeal 10 the annronrare responsoie
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS (o~
INMATE GRIEVANCE FORM '
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE
Benjamin Heyward, #165514,

Plaintiff, MEMORANDUM IN SUPPORT OF

)
)
)
)
)
)
)
) MOTION FOR SUMMARY JUDGMENT
Vs, ) 2013-CP-23-05028

)

)
South Carolina Department of Corrections, )
Ms. L. Johnson, Ms. Holiday, Mr. Lee, )
Mr. Lasby, Mr. Dean, )
)
)
)

Defendants.

STATEMENT OF FACTS

Plaintiff is an inmate incarcerated within the South Carolina Department of Corrections. In March,
2013, Plaintiff was incarcerated at Perry Correctional Institution. On March 27, 2013, Plaintiff was
moved to a two man cell and assigned the top bunk. Plaintiff alleges that he had a bottom bunk pass.

Plaintiff alleges that on March 30, 2013, he was getting down from the top bunk and fell, injuring
his right knee. Plaintiff admits that he had gotten up and down from the top bunk numerous times
in the three days he was in that cell. The Defendants assert that Plaintiff cannot show gross
negligence as required by the South Carolina Tort Claims Act (SCTCA). The Defendants further
assert that Plaintiff’s fall was not caused by any condition which merited a bottom bunk pass. The
Defendants further assert that the individual Defendants should be dismissed as parties pursuant to
the SCTCA and ask that the Court grant their Motion for Summary Judgment.

ARGUMENT
I

The narxed Defendants are not proper parties pursuant to the SCTCA

The SCTCA governs actions against governmental entities under South Carolina law. SC Code
Ann. §15-78-70(b) provides that “the agency or political subdivision for which the employee was
acting” shall be named as a party defendant. The Defendants Johnson, Holiday, Lee, Lasley and
Dean are not proper parties under the SCTCA and should be dismissed.
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II
Summary Judgment should be granted as the Plaintiff cannot show gross negligence

SC Code Ann. §15-78-60(25) provides that “[t]he governmental entity is not liable for a loss
resulting from: (25) responsibility or duty including, but not limited to supervision, protection,
control, confinement, or custody of any ... prisoner, inmate ... except when the responsibility or duty
is exercised in a grossly negligent manner.” “Gross negligence is the failure to exercise slight care.
For a person who is so indifferent to the consequences of his conduct as to not give slight care to
what he is doing, he is guilty of gross negligence. Gross negligence involves a conscious failure to
exercise due care.” Etheredge v. Richland School District One, 330 S.C. 447, 445,499 S.E.2d 238,
242 (S.C.App. 1998).

The Defendants have presented the affidavit of Lt. Thomas Lasley. Lt. Lasley states that he is a
Lieutenant who was assigned to the Special Management Unit in March, 2013 (Lasley Aff. §2).
Lasley does not recall Plaintiff complaining about having a bottom bunk pass, but states that he
would not have told Plaintiff to “tell me something else.” (Lasley Aff. §3). If Plaintiff had told
Lasley he had a bottom bunk pass, Lasley would have tried to find a bottom bunk, but there might
have been no bed space available (Lasley Aff. 4. In that event, research would need to be done to
make sure a bottom bed was open and that Plaintiff was compatible with the cellmate per
classification rules (Lasley Aff. §4). If Plaintiff had appeared suicidal, he would have been removed
from the cell and placed in the shower until a single cell room was available (Lasley Aff.93). In that
event, Plaintiff would have been placed on crisis intervention (Lasley Aff.q3).

Plaintiff alleges that he had gotten on and off the top bunk twelve times per day the prior two days
without incident (Plaintiff’s depo., pg. 26, lines 2-9). Plaintiff fell when he was wearing socks and
his left foot slipped off the metal bed frame. (Plaintiff’s depo., pg. 24, line 22-pg.25, line 8).

It is clear that Plaintiffs claims, if true, do not rise to the level of gross negligence. The Defendants
are entitled to summary judgment on this issue.

HI
Plaintiff cannot show gross negligence that proximately caused his fall

Plaintiff alleges that he was given a bottom bunk pass for low back pain (Plaintiff’s depo., pg.7, lines
10-18). Plaintiff did not get a bottom bunk pass for knee problems (Plaintiff’s depo., pg. 8, lines 6-
8).

Plaintiff>s medical records show back pain as early as September 9, 1999 when Plaintiff complained
that he was having “trouble with his back again.” (medical summary encounter 21). Plaintiff also
complained of back pain on November 28, 2000, February 22, 2001, February 15, 2001, March §,
2001, May 14, 2001, June 22, 2001and September 2, 2004 (see medical summary). On December
31, 2012, Plaintiff requested a bottom bunk pass “due to chronic lower back pain.” Plaintiff’s
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medical records were updated to bottom bunk on that date due to difficulty getting up on the bed
(medical summary encounter 249).

Plaintiff alleges that he was in the cell and assigned the top bunk from March 27, 2013 until March
30, 2013, when he fell getting down. During that time, Plaintiff states that he got up and down the
top bunk three times a night and twelve times a day total without prior difficulty (Plaintiff’s depo.,
pg. 26, lines 2-9). Plaintiff did not fall until March 30, 2013. Plaintiff fell getting down to use the
bathroom. Plaintiff does not state in his Complaint or deposition that the back pain or difficulty
getting up on the bed contributed to the fall. Instead, he states that he was wearing socks and his left
foot slipped off the frame of the bed (Plaintiff’s depo., pg. 24, line 22-pg. 25, line 8).

It is clear that Plaintiff’s fall was not related to the reason he was given a bottom bunk pass,
difficulty getting up on the bed. Plaintiff’s low back pain was likewise not a factor in Plaintiff’s fall.
Plaintiff does not mention low back pain contributing to his fall in either his Complaint or
deposition. Plaintiff had gotten onto and down from the top bunk twelve times per day without
incident and had been in the cell for three days. Thus, Plaintiff’s injury was not proximately caused
by any act of negligence/gross negligence asserted by the Plaintiff. The Defendants are entitled to
summary judgment.

Respectfully submitted.

DOYLE, TATE & MCDADE, P.A.

864) 224-7111
jvmcdade@dotmlaw..com

Dated: November 13, 2014
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

BENJAMIN HEYWARD, #165514,
Plaintiff,

vS. CASE NO. 2013-CP-23-05028

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS, MS. L.
JOHNSON, MS. HOLIDAY, MR. LEE, MR. LASBY, MR. DEAN,

Defendants.
DEPOSITION OF: BENJAMIN HEYWARD
DATE:: September 19, 2014
TIME : 1:44 PM
LOCATION: Lieber Correctional Institution

136 Wilborn Avenue
Ridgeville, SC

TAKEN BY: Coungsel for the Defendant

REPORTED BY: LORA L. McDANIEL,
Registered Professional Reporter

A. WILLIAM ROBERTS, JR. & ASSOCIATES

Fast, Accurate & Friendly

Charleston, SC Hilton Head, SC Myrtle Beach, SC
(843) 722-8414 (843) 785-3263 (843) 839-3376

Columbia, SC Greenville, SC Charlotte, NC
(803) 731-5224 {(864) 234-7030 (704) 573-3919
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Benjamin Heyward - September 19, 2014

to medical. And he siéned his name the day I went to
see him.

Q. I want to ask you, you say in your
Complaint that you were assigned to the top bunk

March 27th of 20137

A. I was assigned.

Q. You were given a top bunk on March 27,
2013.

A. If that's the right day, ves.

Q. That's what you say in your Complaint.

AL Yes, sir.

Q. Who gave you a top bunk?

Al That's what I don't know. I didn't know
who work in operation that day. I pick Officer

Johnson, Officer Holiday, Corporal Lee. They three

usually work in operation. I was in SMU. I don't
know who was working at the time. Matter of fact --
0. Did you stay in the same cell, or did

somebody else come in?

AL They moved me out of one man cell into
another whole dorm, into a two-man cell and assign me
the top bunk. My cellmate who was in there, he had
bottom bunk pass, too. He was already on the bottom
bunk. .

Q. Did you tell anybody anything?
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Benjamin Heyward - September 19, 2014

lasky

A. I told Lieutenant ﬁa&seﬁ first. I told
him I need bottom bunk,pess. He told me to tell him
something else. I said you can call medical or
operation. He refused to do so.

So the expression I got from that, he want
me to tell him I was suicidal so he can take me out
and put me in one man cell en Crisis intervention Wj)'

Q. You tried that?

A. No, sir, that's the expression I got when
he tell me tell him something else. What else am T
going to teil him?

0. That's what you thought he meant by that?
If you tellﬁgg that you're suicidal,NE can do that?

Al Yes, yeah. Yes, sir.

Q. He wasn't trying to be a smart aleck:; he
was trying to accommodate you in a different way?

A. No, he was being a smart ass. The officer
at Perry known to abuse their authority.

Q. When you say he refused to call, is that
something you assumed, or did he tell you: I'm not
going to call?

A. He didn't say nothing. He just ignored
the question.

0. He didn't say: I'm not going to call. To

your knowledge, he did call?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Exhibi- L

Benjamin Heyward - September 19, 2014

A He didn't.

Q. He may have called and not got the right
response?

A, He didn't.

Q. How do ydu know that?

A He just walk off from the cell. With the

attitude he had. He had enough authority being the
lieutenant, he was the supervisor. He had enough
authority to move me on his own. He didn't have to
call operation to get no verification.

Q. At that point you went in and you --

A. No, I lay on the bunk. Lieutenant Dean
came that night. I asked Lieutenant Dean. I told
him I Aﬁgﬁ bottom bunk pass.

0. What did you tell him?

A. Lieutenant Dean tell me he ain't got
nothing to do with that. 2And my expression on that,
being that he work night shift, I guess he thought

game day shift supposed to handle it.

Q. That night you stayed in the top bunk?

A. Yes.

Q. How do you get up and down to the top
bunk?

A. It's so high. It's so high. I got to do

this with both hands and hold and come down, use my
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Benjamin Heyward - September 19, 2014

with

muscle in my arm to come down e my foot. I'm so
short, my foot hit the bottom bunk. And they got a
low four-inch little bax?aput your other foot onsrt.

Q. Is that bar you put your foot on it, then
you step up to the top bunk?

A, Youvcan do it that way, too. It easier to
step on your roommate bed and then get up.

Being I'm so short, my roommate tell me
don't be stepping on his mattress, waking him up.
It's hard for me to lift my left leg up to reach the
top bunk.

Q. If your roommate wasn't asleep in the bed,
you would step on your roommate's bed and then to the
four-inch bar and up to the top?

A. It's better that way. Easier.

Q. What happens if your roommate is asleep?
You're not going to step on his bed?

A, That's what I got the fall. I was trying
not to wake him up. 11:30 p.m., Perry, <+iee all the
lights in SMU turned off. It's controlled by booth.
It's real dark in them cells once all the light go
off.

0. What time did this happen?

A. The light was off, so I know it was after

11:30. I guess, around 12:00, after 12:00. I really
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Benjamin Heyward - September 19, 2014

don't know what time it was.
Q. If the lights were off, what were you
doing up?

A. He, I was getting down to use the

bathroom.
You were getting down?
A. Yes, sir.
Q. I thought you said you were going up?
A No, no.
0. How would you come down?
A. Like I said, I got to sit down facing the

door with my back to the wall, using my arm.

Q. So you're facing the door. And you got
yvour feet hanging off the side of the bed?

A. The back of the bed. I'm sitting here.
This the bed behind me. This the end of the bed.
And this the side of the bed.

0. Ckay. You go to the end of the bed?

A Yes. I can't get down from the side.
Ain't no way you can get down from the side.

Q. You're on one end of the bed, and you're
putting your égggs down on the mattress or the frame?

A The steel. /

Q. So you got both hawmde on the frame. What

do you do after that?

@
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Benjamin Heyward - September 19, 2014

A. I lower myself down using my arms until my
SHep on
foot touch the frame of the bed. Try not to Are—with-
roommate mattress.

Q. When you're touching the frame of the bed,
you're not touching the floor. You're trying to find
four-inch piece of metal to stand on?

A. The four-inch piece of metal is on the
right-hand side. No matter how I get down, I got to

touch my roommate bed, se—fxee-. I got to touch it.

I cannot touch the floor.

Q. What are you trying to get footing on?
A The frame, my roommate bed frame.

Q. Some part of the frame --

A I got to touch it, that's the only way I

can get down, unless I jump from the top bunk to the

floor. I got to use his bed frame. If I come down

on his mattress, I'll wake him up. When the mattress
The F&MZ

is on the bed, sfeu—get about two, three inches wider

than the mattress.

Q. Of frame?
A Yes.
Q. What happened? You're lowering yourself

down. Did your foot touch the frame?
7
A Touch:é%-frame. I had my socks on, and my

foot slipped. When I tried to come down, my foot



10

11

12

13

14

16

17

18

19

20

21

22

23

24

25

slip.

o 2 0 ¥ 0

EX]’\HD nrﬂt - P

Benjamin Heyward - September 19, 2014

Your foot slipped off the frame?
Yes, sir.

Which foot?

The left foot.

When the left foot slip, did you fall all

the way down?

o @ 0 » 0 ? L@ o >

All the way down.

What did you fall on?

My hand. My hand.

You caught yourself with your hand?
Yeah, so my face won't hit the floor.
Were you (indicating)?

My hand in front of me.

You sort of flipped forward?

Yes, sir, that's what I did.

How did your knee get injured? What did

you hit your knee on?

» 0o » O P

Q.

top bunk?

On the floor.

Both knees or just your right knee?
Just my right knee.

That's what caused the injury?

Yes, sir.

You were in there for three days on the
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