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MR. MAXWELL: This is Robert James Miller, Mr. Miller
is represented by Mr. Mike Lifsey. Mr. Miller has been
indicted for three counts of financial identity_fraud, those
are docket numbers 2011-GS-20-35, 36, and 37, he is entering
guilty pleas to all three charges, that is the 10 year |
statute. He has a host -- I think eight other charges all
related to those identity fraud charges, those indictments
will be dismissed per his guilty plea to these first three
charges. '

THE COURT; All right.

MR. MAXWELL: This is a straight-up plea, the State is
asking for a ten to 15 year sentence. Of course, anything
above ten years we would be asking for at least one of the
charges to be run consecutive to the first cbarge. I have

handed up a restitution order, it's a lot of money. The

victim, Mr. Bundrick, is out of roughly $29,000 and some
change.

THE COURT: This is Mr. Bundrick over here to my left?

MR. MAXWELL: Yes, sir.

THE COURT: How much is he out of?

MR. MAXWEﬁL: He is out of 29,000 and sOme\chande,
there's also some banks that are out of some money because
of these transactions. Of course, the State's posiﬁion is
if he gets a ton of time we realize that probation and

paying the money back may not be -- may be just kind of a
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moot point at that péint in time. But we've handed it up
and however you .wish to order that will be fine.

THE COURT: Thank you, sir. Mr. Lifsey, you represent
Robert Miller?

MR. LIFSEY: Yes, sir, I do.

THE COURT: Have you explained to Mr. Miller the
charges contained in these three indictments, the possible
punishments énd his rights including hisvconstitutioﬁal
right to a jury trial?

MR. LIFSEY: Yes, sir.

THE COURT: And in your.opinion does Mr. Miller
understand the charges, the punishments and his rights?

MR. LIFSEY: I do.

THE COURT: How does he indicate to you he wishes to
plead, guilty or not guilty?

MR. LIFSEY: Guilty, Your Honor.

THE COURT: Do you‘agrée with his decision to plead
guilty?

MR. LIFSEY: Yes, sir, I do.

THE COURT: From your investigation of .the facts and
circumstances surrounding these cases, do you feel that the
State could produce sufficient evidence to convince a jury
here in Fairfield County of Mr. Miller's guilt and if he
were to stand trial on these charges his convictions would

be probable?
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MR. LIFSEY: Yes, sir.

THE COURT: And has Mr. Miller been ordered to submit
to a mental examination to determine his competency to stand
trial?

MR. LIFSEY: He has not.

THE COURT: Any question in your mind, Mr. Lifsey, that
Mr. Miller is, in fact, competent to enter these pleas?

MR. LIFSEY: No, sir. I will tell you he is taking
some psychiatric medications but they are mainly for anxiety
and depression. He has always communicated with me very
clearly, at least in the last few months communicated with
me very clearly and I believe he fully understands what he

is doing here.

THE COURT: All right. You are Robert Miller; is that

correct?
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THE COURT: Mr. Miller, before I can accept your plea
of guilty it is necessary for me to make sure that you are
making this plea freely and voluntarily. To do that, sir, I
need to ask you a series of questions. At any point during
my questioning of you if you do not understand anything I
say or any words that I use please stop me and I will be
more than happy to repeat or explain anything that I've
said, Mr. Miller. Additionally I will be more than happy to

stop this plea and allow you more time if you need to
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consult with your attorney, Mr. Lifsey, do you understand,
sir?

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT: How old are you, Mr. Miller?

THE DEFENDANT: I'm 40 years old.

THE COURT: How far did you go in school?

THE DEFENDANT: I got a GED in the 1llth grade.

THE COURT: What kind of work have you done?

THE DEFENDANT: I have worked for Amazon.com as a
problem solver and a shipping clerk, I've done a lot of
warehouse work.

THE COURT: Well Mr. Miller, have yoﬁ ever been treated
for the abuse of alcohol or drugs or for mental illness?

THE DEFENDANT: Yes, sir.

THE COURT: What have you been treated for and when?

THE DEFENDANT : sir, I'm recently being treated for

alcohol dependency, I've been being treated for that since

December 6th of last year.

THE COURT: Are yourstill in that program?

THE DEFENDANT: Yes, sir, I am.

THE COURT: Now, have you taken any medications, drugs
or alcohol in the past 24 hours?

THE DEFENDANT: I have taken my medication, sir.

THE COURT: What sort of medication are you on, sir?

THE DEFENDANT: I have taken antidepressants and an
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antianxiety medication, Your Honor.

THE COURT: Do these medications prevent you from
knowing or understanding and appreciating what you're doing
here this morning?

THE DEFENDANT: No, sir..

THE COURT: You know what you're doing; is that
correct?

THE DEFENDANT: Yes, sir, I do.

THE COURT: Do you agree, Mr. Lifsey, that Mr. Miller
xnows and understands and appreciates what he is doing here
this morning?

THE DEFENDANT: Yes, sir.

THE COURT: Now Mr. Miller, you heard your attorney,
Mr.‘Lifsey, say that he has explained to you these charges
contained in the three indictments, the possible punishments
and your rights including your constitutional right'to a
jury trial and that you understand these things; is that
correct? A

THE DEFENDANT: That is correct, Your Honor.

THE COURT: Mr. Miller, you are first before me on
indictmeht number 2011-37, the State versus Robert Miller,
this is an indictment for financial identity fraud, do you
understand this charge?

THE DEFENDANT: Yes, sir, I do.

THE COURT: This indictment alleges that you did here
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in Fairfield County on or about August 28th of 2010 without
the authorization or the permission of the victim, William

Bundrick, and with the intent to unlawfully appropriate the
financial sources of the victim to your own use or the use

of a third party, did accesé the finangial resources of the
victim through the use of identifying information. Do you

understand this allegation, Mr. Miller?

THE DEFENDANT: Yes, Yéur Honor.

THE COURT: And this is what you want to plead guilty
to, financial identity fraud; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: You realize that by doing so, sir, you
could -go to jail for ten years?

THE DEFENDANT: Yes, sir.

THE COURT: Knowing then, sir, that you can go to
prison for ten years while pleading guilty to this charge do
you -still wish to plead guilty to it?

THE DEFENDANT: Yes, sir. |

THE COURT: Next, Mr. Miller, I have before me
indictment number 2011-36, State ve:sus'Robert‘Millei once
aéain and this is an indictment for fihanqial identity
fraud. And once again, sir, I would assume you understand
the charge; is that correct? |

THE DEFENDANT: That's correct.

THE COURT: This particular indictment, sir, alleges‘
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that you did here in Fairfield County on or about
September 2nd of 2010 withoﬁt the authorization of.the
viétim, William Bundrick, once again and with the intent to
unlawfully appropriate the financial resource of the victim
for your own use or the use of a third party did access the
financial resources of the victim through the use of
identifying information, the exact same allegation of the
previous indictment. So once again I would assume you
understand this allegation, is that correct, Mr:. Miller?

THE DEFENDANT: Yes, sir.

THE COURT: And once again you.want to plead guilty to
financial identity fraud; is that correct?

THE DEEENDANT: Yes, sir.

THE.COURT: And once again you realize by pleading
guilty to this charge you can go to jail for ten years?

e ﬁEFENDANfE””Yégfuéifrwmuuw'”'M e+ et e e

THE COURT: You need to speak up, Mr. Miller.

THE DEFENDANT: Yes, sir.

THE COURT: Knowing that you still want to plead
guilty; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: Next, Mr. Miller, I have before me
indictment number 2011-35, State versus Robert Miller, and
once again this is an indictment for financial identity

fraud, and once again I would assume you understand- the
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charge, is that fair enough?

THE DEFENDANT: Yes, sir.

THE COURT: This particular indictment, sir, alleges
that you did here in Fairfield County on or about
September 7th of 2010 without the authorization or
permission of the victim, William Bundrick and with the
inﬁent to unlawfully appropriate the finances of the victim

for your own use or use of a third party did access

- financial resources of the victim through the use of

identifying information. And once again, Mr. Miller, I
would assume you understand this allegation, and once again
I also would assume that you want to plead guilty to this
charge; is that correct?

THE DEFENDANT: That's correct.

THE COURT: And you understand once again that by doing

"so, sir, you could go to prison for ten years. Knowing that

once agaiﬁ you still want to plead guilty; is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Miller, are you currently on probation
or parole for any prior offenses?

THE DEFENDANT: No, sir.

THE COURT: Mr; Miller, I can run these sentences on
these three charges or indictments consecutively, that is
put one after the other and add one to the other and if I

did so you're looking at 30 years in the penitentiary, do
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you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: ﬁnderstanding then, sir, that you could go
to priéon for 30 years by pleading guilty to these three
charges do you still wish to plead guilty to them?

THE DEFENDANT: .Yes, sir.

THE COURT: Mr. Miller, when you plead guilty you haVe
to give up certain basic rights. First of all you have to
give up your right to remain silent, this is your right
against self—incriminationf Mr. Miller, your right to say
nothing at all. No one can compel you to come into court to
provide evidence»or testify against yourself, do you
understand this, sir? |

THE DEFENDANT: Yes, Your Honor. -

THE COURT: Secondly, Mr. Miller, when you plead guilty

“you have to give up your right to a jury trial. That is

your right for a jury here in Fairfield County to decide
whether or not you are guilty of these three charges beyond
a reasonable doubt. A jury would base this decision on
whatever evidence the State would introduce at trial against
you and also on whatever evidence you and your lawyer,

Mr. Lifsey, may wish to introduce. Now sir, I emphasize may
wish to introduce, Mr. Miller, because in a trial you would
be presumed innocent and would not have to prove anything

and you could not be convicted unless the State could



12

10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

12

convince all 12 jurors of your guilt beyond a reasonable -
doubt. The jury's decision would have to be unanimous
meaning all 12 would have to agree that you committed all
three of these offenses, do you understand that, sir?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Thirdly, Mr. Miller, when you plead guilty
you give up your .right to confront and to be confronted by
the witnesseé against you, that is-your right to see, hear
aﬁd cross examine any witnesses the State may call to
testify against you during a trial. And additionally,

Mr. Miller, by pleading guilty you give up your right to
subpoena and call witnesses on your own behalf, that is
someone that may testify for you. Do you understand that,
sir?

THE DEFENDANT: Yes, sir.

' THE COURT: Now, .do you understand these rights that I
just mentioned to.you, Mr. Miller?

THE DEFENDANT: Yes.

THE COURT: Do you understand, sir, that when you plead
guilty you have to give up these constitutional rights?

THE DEFENDANT: Yes, sir.

THE COURT: Is tha& what you want to do?

THE DEFENDANT: Yes, sir, it is.

THE COURT: You want to give up your constitutional

rights?
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THE DEFENDANT: Yes, sir.

THE COURT: ©Now, you realize you will not receive a
jury trial on any of these three indictments by pleading
guilty, you understand that, don't you?

THE DEFENDANT: Yes, sir.

THE COURT: Once again, Mr. Miller, you are pleading
guilty to financial identity fraud three counts, each carry
ten years, I have explained to you that you are facing 30
years in the penitentiary by pleading gquilty to these thfee
charges. Now sir, considering what I've just said to you I
will ask you once again, how do you wish to plead to these
charges, guilty or not guilfy?

THE DEFENDANT: Sir, I wish to plead guilty.

THE COURT: You realize, Mr. Miller, that when you
plead guilty you admit the allegations contained in these
indictments against you, do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: I tell you that because you may have some
defenses to these three charges, of course, I have no way of
knowing that, but you you need to realize by pleading guilty
here today you give up any defenses you might have, do you
understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Additionally I tell you that, Mr. Miller,

because when you were arrested by the Fairfield County
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Sheriff's Department you may have given some type of
incriminating statements, that is made‘some admissions or
confessions ébout your guilt, you need to realize by
pleading guilty here today you waive your right to contest
if you gave any statements whether or not they were taken or
obtained from you fréely and voluntarily in accordance with
your constitutional rights. Do you understand that, sir?

THE DEFENDANT: Yes, sir.

THE COURT: So Mr. Miller, I'll ask you once again, did
you commit these offenses?

THE DEFENDANT: Yes, Your Honor.

THE COURT: So once again; Mr. Miller, you're telling
me you're pleading gquilty té indictments 2011-35, 2011-36
and 2011-37 because you did, in fact, in Fairfield County
back on September 7th of 2010, September 2nd of 2010 and
August 28th of 2010 you accessed the financial information
of Mr. William Bundrick and you used it for purposes of
getting money through the bank or something like that, you
understand all of that?

THE DEFENDANT: Yes, sir.

THE COURT: You're pleading guilty because you are, in
fact, guilty, is that correct, sir?

THE DEFENDANT: That's correct, sir.

THE COURT: Very well. Solicitor, have there been any

plea negotiations?
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MR. MAXWELL: Your Honor, me and Mr. Lifsey have
discussed this case at length. We at different points in
time had talked about -- there was an offer on the table of
seven years at some point with realiy no set agreement to
the restitution. I don't think Mr. Lifsey disagrees with
the amount I've put forward but in the manner of how -- of
structuring Mr. Miller making the payments we haven't really
talked much about how -- or haven't really agreed to how
that's goihg to happen. It's the State's positionnthat he's
pleading straight-up today and we think he deserves a lot of
time,

THE COURT: And you will drop additional charges I
think you mentioned earlier. What are those charges?

MR. MAXWELL: Those charges relate to the use of
financial cards that were used to access these accounts
after they were set up and the money was moved to the
fraudulent accounts. There was two counts of financial card
fraud, there were three more counts of criminally receiving
godds. Basically when I was working with the sheriff's
department and we were figuring out what to charge
Mr. Miller with prior té his arrest we wanted to make sure
we covered all of our bases, everything is related to the
financial identity fraud essentially. I think the card
fraud of actually using the cards after the fraud was

perpetrated, the moving of money to these accounts we
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thought that fit the bill of criminally receiving goods and.
we did a catch-all of just grandvlarceny just in caée we had
any issues down the line.

THE COURT: So eight charges are being dismissed and he
is pleading to these three counts, is that correct, Mr.
Lifsey? |

MR. LIFSEY: Yes, sir, Your Honor.

THE COURT: Anything additionally that needs to be
added to the record in connection with the pléa
negotiations, Mr. Lifsey?

MR. LIFSEY: No, sir, Your Honor.

"THE COURT: You still wish to continue to plead guilty,
Mr. Millerf

THE DEFENDANT: Yes, sir.

THE COURT: Has anyone promised you anything or has
anyone held out any of hope of reward to get you to plead
guilty?

THE DEFENDANT: No, Your Honor.

THE COURT: Has anyone'threétened you or used force
against you to plead gquilty?

THE DEFENDANT: No, sir.

THE COURT: Has anyone used any pressure or
intimidation to get you to plead guilty?

THE DEFENDANT: No, sir.

THE COURT: Have you had enough time to make up your
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1 mind as to whether or not you want to plead guilty?

2 THE DEFENDANT: Yes, sir, I have.

3 THE COURT: Are you pleading guilty of your own free

4 will and accord?

5 THE DEFENDANT: Yes, sir.

6 THE COURT: Now Mr. Miller, are you satisfied with the
7 manner in which your lawyer here, Mr. Lifsey, the way he has
8 advised and represented you on these charges?

8 THE DEFENDANT: Yes, sir, I am very satisfied.
lb THE COURT: Have you talked to him for as often and as

11 long as you feel it necessary for him to properly represent

12 you? ‘
13 THE DEFENDANT: Yes, sir, I have, Your Honor.
14 THE COURT: Do you need more time to talk to him?
15 THE DEFENDANT: No, sir.

“16 77 THE COURT:  Have you understood your talks with him?
17 THE DEFENDANT: Yes, sir.
18 THE COURT: Mr. Miller, has Mr. Lifsey done everything

19 for you you feel he should do or could do on your behalf in
20 advising and representing you on these charges?

21 THE DEFENbANT:‘ Yes, sir.

22 THE COURT: Has he done anything you feel he shouldn't
23 have done?

24 THE DEFENDANT: No, sir.

25 THE COURT: Are you completely satisfied with his
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services?

THE DEFENDANT: Yes, sir.

THE COURT: Do you haverany complaints, Mr. Miller,
against anyone at fhe Fairfield County Sheriff's Office?

THE DEFENDANT: No, sir.

THE COURT: Do you have any complaints of anyone here
in the 6th Circuit Solicitor's Office? |

THE DEFENDANT: No, sir.

THE COURT: Is there anything you want to discuss with
me about anything I've discussed with you or anything at
all?

THE DEFENDANT: No, sir.

THE COURT: You realize, Mr. Miller, you have a right
to appeal this guilty plea and whatever sentence I impose

but if you intend to appeal you need to file a notice of

intent to appeal within ten days of today's date, do you

understand that, sir?
THE DEFENDANT: Yes, sir.

- THE COURT: Additionally, Mr. Miller, once you are in
the department of corrections if you think or feel you have
some complaints against your lawyer or against the
solicitor's office or against the sheriff's department or
against anybody else involved in this case you need to make
those complaints known by filing a post conviction relief

petition by one year of today's date, do you understand
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that?

THE DEFENDANT: Yes, sir.

THE COURT: Solicitor?

MR. MAXWELL: Your Honor, I'll first give you his prior
record. In 1992 he was convicted of uttering false
documents two counts, also convicted in Maryland for writing
bad checks. In 2005 he was convicted of burglary in the
second degree. In 2006 he served an 18 month prison
sentence for grand larceny. Apd in 2010 he was convicted of
criminal domestic violence. Everything on about the -—-

THE COURT: Is that his prior record, Mr. Lifsey?

MR. LIFSEY: Yes, sir.

THE COURT: Mr. Miller, do you agree that is your prior
record?

THE DEFENDANT: Yes, sir, Your Honor.

THE COURT: Continue, Solicitor.

MR. MAXWELL: Your Honor, everything I'm about to tell
you took place basically between August of 2010 and October
of 2010. At that time Mr. Miller -- he has a codefendant in
this case, her name is Kayla Hudson Miller, I believe at
some point they may have gotten married, they were in a
felationship of some sort and I think they have a child in
common. They were best of my knowledge homeless at this
time and were taken in by Mr. Bundrick's brother. The

Bundricks all live in the same neighborhood on Bundrick Road
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so they were living in basically a house not far away from
Mr. Bundrick. During the summer of 2010 Mr. Bundrick leaves
Fairfield County and I believe goes to Alaska for a vacation
and his house is basically unattended during that point in
time. At some point Mr. Miller, and I'm not sure exactly
how he did it, but when Mr. Bundrick gets gone Mr. Miller
gets his hands on Mr. Bundrick's birthdate, social security
number and basically the account number and routing number
of Mr. Bundrick's checking account. Mr. Bundrick was
bénking at that time with Providenf Bank, a local bank here
in Fairfield, and on June 6th of 2010 he had $101,718.49 in
that checking account. I will go ahead and tell you by
about mid-October it was less than I think $15 in that
checking account. Essentially what Mr. Miller did was use
Mr. Bundrick's birthdate, social security number and go
online and set up accounts in Mr. Bundrick's name at -Bank
of America, Charles Schwab, HSBC and E—fréde. Once he set
up these accounts in'Buhdrick's name with Mr. Bundrick's
home address he then transferred the money in the banking
account at Provident on different occasions, on several
different occasions to these other accounts. 'E—trade, Bank
of America, HSBC and Charles Schwab sent basically debit
cards, ATM cards to Mr. Bundrick's residence, because

Mr. Bundrick wasn't at home Mr. Miller was able to get

access and gain possession of those cards which he then was
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able to deplete those fraudulent accounts basically starting
in early August and lasting until mid—détober. Mr. Bundrick
returned'I believe in October, made the report to the
sheriff's department that basically his checking account had
been depleted. It didn't take.—— I think initially the
sheriff's department; what made them suspect Mr. Miller or
his girlfriend or wife, Kayla Miller, that they had some
involvement was they were able to find these other accounts
and were able to look at or get some ATM photos throughout
South Carolina where Kayla was photographed using the ATM
dards that belonged to Mr. Bundrick. In early November
Kayla Hudson Miller was arrested, she was actually arrested
at the courthouse, she had in her possession at that time
several financial cards with Mr. Bundrick's name on them.

She did give the investigators the location of where

‘Mr. Miiler was and he was caught within an hour or so at a

storage unit here in Fairfield County. When he was caught
there he had $9,000 in cash in the storage unit, he also had
several cards with Mr. Bundrick's ﬁame on it that belonged
to these fraudulent accounts. E-trade did a fairly thorough
investigation as to what all had occurred. E-trade actually
had a phone call of where Mr. Miller called into E-trade and
we have the recording purporting to be Mr. Bundrick
basically complaining about he tried to use the ATM card

somewhere and it was insufficient funds because one of the
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transactions hadn't goné through yet from moving it from the
Provident account to the E-trade account. Fairly clearly
you-can tell, at\leést in hy opinion, that it was

Mr. Miller's voice on that phone.and that's certainly
something we would put forth at trial that his voice matched
the person who made that phone call. An additional thing

Mr. Miller did that he's not actually pleading guilty to

" because I think it's a jurisdictional issue but it's part of

the restitution and I think it's something important for you
to know about, is Mr. Bundrick owned some stock in I believe
it ié some type of 0il or energy company out of New York, I
believe the holding or the financial company managing the
stocks was in New York. Mr. Milier was somehow abie to
liquidate‘$58,000 and some chénge worth of Mr. Bundrick's
stock, have a check sent to E-trade that was then put into
the E-trade account. The only thing I guess that was
positive out of this is a lot of this money when Mr. Miller
and Kayla Miller was caught a lot of money was still in the
accounts. A lot of money was gone but a good bulk of it was
still in these accouﬁts and Mr. Bundrick was made whole on
the_Provident account, he was not made whole on the stock
sale. After the Provident accounf was I guess made whole
back --

THE COURT: So Mr. Bundrick got $139, or was it

$139,0007?
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MR. MAXWELL: -That's for the Provident account,

Provident is out of that money.

THE COURT: $139.

MR. MAXWELL: $139 just for fees. Mr. Bundrick,
initially he was out -- he got his whole checking account
money back, the 101,000 and some change but did not —- was
still out of the $58,000 and change from the stock sale.
There was still $19,000 in the E-trade account in Mr,
Bundrick's name, at some point over the past year or so we
were able to go on the record before Judge Goldsmith I
believe that signed an order that E-trade —-- basically told
E-trade to give that money to Mr. Bundrick so Mr. Bundrick
did get $19,000 back of the $58,000. We also were able to I
think maybe at the same time able to give -- Judge Goldsmith

ordered the sheriff's department to give the $9,000 they got

‘from Mr. Bundrick's (sic) possession when he was arrested

back to Mr. Bundrick.

THE COURT: So he got -- we're talking about 27 or
$28,000 back from that 58,000, he's out of the rest of it.
Is that the $29,000?

MR. MAXWELL: Yes, sir. ‘

THE COURT: He is actually out a loss of $29,000.

MR. MAXWELL: By my math, yes, sir. I believe HSBC
encountered a big loss, I think that was the account that

was most depleted from the use of the ATM card and debit
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.transactions over the period of time that Mr. Miller had

them in his possession and Mr. Bundrick was away in Alaska.
The sheriff's department was able to determine not where
every transaction occurred but transactions occurred
throughout the eastern séaboard, parts of Myrtle Beach,

Columbia, between Columbia and Myrtle Beach up into

'Pennsylvania and up the eastern seaboard. These are places

that we knew Mr. Miller —-- Mr. Miller I think is originally.
from Pennsylvania, at one point in time we had some
information that he was living in Myrtle Beach so basically
we were able to match up the use of these cards with where
Mr. Miller or Kayla Miller were -- where they were located
at that period of time back in September and October of
2010. I don't know if Mr. Miller ever gave an exact
statement admitting to everything to the investigatprs but I
think he has made statements admitting to- some type of
responsibility before. Of course, he is pleading guilty
today but I don't think there was ever any full confession,
full statement taken by the investigators. I do believe his
girlfriend did give information to investigators admitting
to the knowledge --

THE COURT: She has charges pending?

MR. MAXWELL: She has charges pending.

THE COURT: Same charges or -- |

MR. MAXWELL: I think she's charged with a bulk of what
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he's charged with. It was our view that she was mainly
guilty of using the cards to deplete the accounts at several
different locations of the ATM's. There was a car seized by
the sheriff's department that we believe that was bought
with the stolen funds that was basically seized when Kayla,

the girlfriend, was arrested. That car is still in

. possession of the sheriff's department, it's a 2002 Saturn,

I believe. Mr. Bundrick has also agreed to take --
basically take that as partial payment of the restitution.
I think we first may have to work that out with Kayla
Miller's case first, that's only going to be worth about
$3,000, I believe, I Kélly Blue Booked it last week and
roughly about that amount. If that did occur I would just

write a letter to the probation department noting that this

amount was set off from the initial amount. I think that's

“ali T have. I think Mr. Bundrick would like to speak at the

appropriate time.

THE COURT: All right. Now, Mr. Lifsey and Mr. Miller,
you heard the presentation by the solicitor's office, is all
of that substantially accurate and correct?

MR. LIFSEY: Yes, sir.

THE COURT: 1Is that fair enough, Mr. Miller?

THE DEFENDANT: Yes, sir.

THE COURT: Very well, sir. I find there's a

substantial factual basis for your plea, I further find the
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decision to plead guilty to be freely, voluntarily,

-knowingly and intelligently made, that you've had the advice

of competent counsel with whom you indicated-to me you are

cohpletely satisfied with and therefore I accept the plea.

And I will be happy at this time to hear from Mr. Bundrick.
Anything yod would like to tell me, sir.

SPEAKER: Yes, Your Honor. Under the circumstances of
this particular case and how it has impacted my life
financially ahd also how it continues to impact my life, and
I will explain briefly in just a moment. But one of the
first things is that I am out of the $29,000 and there's not
any chance of my ever getting that money back, so that part
I have lost for good I assume. Another thing, I recently
went out and purchased an automobile within the last month
and during the different credit applications that T tried to
get I was turned down on numerous ones because my credit is
so bad because of this case and what Robert James and Kayla
did that my credit scores with all three major credit
bureaus in the United States were totally ruined. I
happened to by luck find one finance company that would
finance that car, it was at a higher --

THE COURT: You didn't get it from Freddy Wilson then,
did you?

SPEAKER: No. I got it from Toyota by the way in

Lugoff. But any way, to make a long'story short, not only
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is my credit ruined as far as going out and borrowing money
is concerned, my insurance on cars and homes and various
things also are up because of the bad credit reviews. And
in view of the circumstances of this cése and how it has
impacted my life I recommend to the Court, this is my
personal opinion, that you impose the maximum sentence on
this individual.

THE - COURT: ,Ail right.

SPEAKER: And so that's all.

THE COURT: All right. Thank you, Mr. Bundrick.
Anything further from the State?

MR. MAXWELL: Nothing else further, Your Honor.

THE COURT: Mr. Lifsey, I will be happy to hear from

you.

MR. LIFSEY: Thank you, Your Honor. I represent

" M¢. Miller and I guess I began representing him probably in

the fall of 2010. He was initially represented by another
lawyer in my office but I got involved at that point, and
I'm going to tell you a little bit more in a minu£e but it's
hard for me to overemphasize what a dramatic change in him
and his personality that I have observed from when I first
became involved from where I am today. Let me first say a
word or two if I could about the facts of this case. First
of all, he is gquilty of these charges, there is no question

about that and I don't want anything that I'm about to say
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ﬁo ééem like I'm questioning his quilt.

THE COURT: You have a job to db and I'm going to let
you do it.

MR. LIFSEY: But I want to explain to you that he is
guilty of stealing money, he's guilty of accessing these
accounts. I do not believe he enriched himself to the tune
of over $100,000, that doesn't mean he's not responsible for
all of that loss. I think what happened here is basically
what the solicitor said, he, gained access to these accounts
and he personally took I think he would freely admit
probably in excess of $20,000. I think after he did that I
think Kayla went wild with the cards and withdrew money from
all over.- Now, that doesn't make him not responsible for
that because she could not have done that but for his

actions so I don't mean in any way to downgrade his ultimate

'responsibility, but I don't think -- there's no bucket of

money out there hiding somewhere, there is no large part of
moﬁeytu I think he took about a little over 20 grand
personally, I think they recovered about ten of that or
9,000 and some change-froh the storage facility, he
acknowledges that he is responsible for the entire amount
because of his actions. Certainly we want to pay whatever‘
restitution is appropriate and there's no question the
victim is out $29,000. I will tell you that we have never

contested, in fact we would affirmatively consent to any
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forfeitures of money that has already been taken.. The car,
the car I believe was in his name, he-would gladly sign
over. I know that's a drop in the bucket as far as the
money that this victim is owed but, he would gladly sign over
that in an effort to make this victim whole. Your Honor, he
is 4OAyears 0ld, he is originally from Maryland. This is
his father and stepmother here, Robert, Senior, this is Lynn
Miller, I think one or both of them may want to talk to you
about their son. He's got three children altogether, he's
got two twin boys that I guess are 17 now, they live up in
the D.C. area. He's got a child with Kayla who I guess
would be approaching about two or 20 months old now. He's
got a number of both mental and physical problems, now they
are not excuses for his conduct but I think there's sort of

explanations for where he is today. He is taking a number

'of medications. I want to hand up to the Court if I

could -- and by the way, I'm going to hand the solicitor
copies of everything that I'm going to give you. A couple
of things —- these are just printouts from the drug store,
but to give you some idea of the medications he is taking,
the bulk of them are antidepressénts and antianxiety
medications. He is also HIV positive, he is taking Altrippo
(phonetically) which is a fairly high powered and very

expensive --

THE COURT: Solicitor, have you had a chance to look at
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this?

MR. MAXWELL: Your Honor, I think I'm aware of what it
contains.

MR. LIFSEY: It is my belief that we have forwarded a’
lot of his medical information to the solicitor a couple of
months ago. It's a very expensive medication. I will tell
you it costs about $2,400 that you may notice frqm the |
printout. Because of Eennsylvania's version for assistance
of folks with medical problems they were able to cover most
of thét, it's my understanding when he was in South Carolina
that we did not cover that medication for him. When I
first -- and first of all you let me add this, I think he is
definitely an alcoholié. He insists to me -- and at this
point I have learned more about Mr. Miller than he probably

felt comfortable sharing with me to begin with but I think

"he is -- I think his sﬁbétaﬁcé'abdée“ieéilympfébabi§“i§

limited to alcohol but I think he is just somebody that
can't drink. When you combine the inability to drink at all
with somebody who drinks to near unconsciousness, when you
combine that with.somebody who is already depressed and
already has some mental health issues you get someone whose
judgment is just terrible. Now once again, none of that
excuses his conduct. But when I first met Mr. Miller he was
a different person to deal with than he is now. Since in

the -- of course, he was in jail for I guess almost four
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months originally after he was arrested in November, he was
arrested November 3rd, didn't bond out until February 28th
which was a few days shy of four months, he later on ended
up in the last spring had a little problem with his bondsman
who locked him back up, so he has done four or five months
in jail already on these charges. I really doubted at one
point that we would even make it to this point today. When
he bonded out initially, and I guess this would have been
foward the end of February and.the spring of 2011 he was
hard to track down._ When I would call him he would -- ér he
would call me periodically just sort of crying
uncontrollably, sob, fhreatenihg suicide. I would
immediately teil him»to go to the doctor, go to the
hospital, but he was in a state way out of where he is
today. He also didn't frankly show a lot of remorse for
what he had done in this case. Now, the good news, if there
is good news, is that at some point I guess when -you reach
these kinds of — and I know you have been a judge a long
time and you have certainly seen plenty of addiéts, but at
some point before you can turn around you have to bottom

out. And I think probably some point last year or earlier

this year we bottomed out and he went home and moved back

with his folks in Pennsylvania, they live in McConnellsburg,
Pennsylvania which I think is not too far from Maryland in

that area. And they've got him involved in a number of
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things. They've got him involved in treatment for his
alcoholism, they've gotten him counseling, they've gotten
him in church-based counseling. I would hand up for the
Court a couple or three letters that I would like the Court
to look at.

THE COURT: Have you seen these, Solicitoxr?

MR. LIFSEY: They're in that packet of information.

MR. MAXWELL: I think I know what they all contained
again, Your Honor.

MR. LIFSEY: And if you would I will give you a few
moments to read those.

THE COURT: No, go ahead, I can read them while you

talk.

MR.  LIFSEY: Basically he is getting counseling both as

to his substance abuse problem and as to his mental health

problems and frankly some spiritual guidance that he greatly

needs. The folks who he has worked with -- and of course,
one of those letters is from his stepmothei, I don't know if
she's going to be able to speak today, I know she's
emotional about things; but he's got people up there who are
willing to work with him. He cannot make up for the wrong
that he did in this case really in any way but he wants to
try. He is willing to cooperate with the State in the
prosecution of his codefendant, he's willing to éign over

the documents as necessary[ he's willing to make an effort
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to pay on restitution. I think it's -- like the solicitor,
I try to be .realistic, this is a lot of money but

Mr. Bundrick is out of it so even if only a portion gets
paid back anything he gets is money paid back and I think
there's some value in him doing that. Of course, he is
pleading guilty. I know it has taken us a little while to
get to this point, but I will say he has not made

Mr. Bundrick sit through a trial, he has not forced the
State to drag in banks and banking officials from wherever
they would need to to do this. four Honor, I know he has
got a record and I know i am asking a lot but I am asking
you and I would ask you to consider imposing a ten year
sentence but suspending it and put him on probation in light
of the five months that he has already served, in light of

the cooperation he is willing to do with the State and in

1ight of his current health situation and his willingness to

attempt to pay restitution in this matter. If the Court
feels that is not appropriate I would ask the Court to take
into account all of the facts and circumstances and listen
to this case, I know you will, and impose a sentence that
you think is appropriate keeping in mind that he is coming
forward and pleading guilty. If you would, I know his

father wants to speak and I know he wants to speak at some

point.

THE COURT: I would be happy to hear from everybody
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else. Yes, sir?

SPEAKER: Yes, sir. My name is Robert James Miller,
Sr. What I've got to say is my son, he got in trouble up in
Maryland and everything and then he packed his bags and
moved down here to South Carolina. He's got a brother that
lives down here, he went to work with his brother, the
company his brother worked for. He was doihg real good for
a year and he got laid off, and instead of coming back home
he just hung around down here and got in all kind of trouble
and got to drinking and got in the mess he got in. I was
just assumed -- I kept telling my wife he's got to get to’
the bottom to straighten himself out, she kept wanting go to
bring him home, I said, "That ain't going to do any good, he
needs to stay down there and get things straightened out."”
Then I was home one day, she sent money ddwn~apd he came up
on the bus a few months ago, so what am I supposed to do? I
tried to do what I could do to get him straightened out,
which I have done. I got him to church a couple times a
week, got him counseling, got him stuff for his addiction
and medicine for-his HIV. He has been seeing a half dozen
céﬁnselors up there, he's always busy going somé place
seeing somebody. We have got a guy up there from the
Alcoholics Anonymous Center checking on him all the time, he
gets a lot of services up there which he never got down here

so I can see a change in him, he really turned around a
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lJittle bit. Other than what, what he's done he's done, you
know, and he's going to have to pa§ his own penalty for
that.

THE COURT: I understand, Mr. Miller, I have a son,
too. Thank you, sir. Yes, ma'am, I will be happy to hear
from you.

MR. LIFSEY: Her name is Lynn Miller.

SPEAKER: My name is Lynn Miller, I'm his stepmother.
I just want to say that really since he was up here in the
beginning of December I really got to know him better as a
person and we've gotten closer as a mother and son
relationship. And being around his family I know that
addictions have ruled with his sister as well as with him
and there's been a change, both of them seem to be

confronting their addiction issue as did he years ago and I

" just hope that he is able to continue that or will continue

that.
THE COURT: Thank you, Mr. Miller. Yes, sir,

Mr. Lifsey?

MR. LIFSEY: If you would allow it I believe Mr. Miller

would like to speak.

THE COURT: Sure, I will be happy to hear form you.

THE DEFENDANT: Your Honor, do I speak to you directly

or do I need to --

THE COURT: Beg your pardon?

39



36

10
11
12
13
14
15

16

17
18
19
20
21
22
23
24
25

36

THE DEFENDANT: Do I have permission to speak to the

victim directly.

THE COURT: That's up to the victim and the solicitor,
I don't care.

MR. MAXWELL: I don't necessarily -- if he wants to
address Mr. Bundrick. |

THE COURT: Go ahead and séy what you want to say,

Mr. Miller.

THE DEFENDANT: Mr. Bundrick, I really wanted to tell
you that I'm very sorry. I did not realize how much trouble
this would cause for you and that it would continue to cause
trouble for you. I thought that it was a victimless crime
and that no one would get hurt, I do apologize. I realize
that you trusted me. " You took me to church and you helped
me and you believed in me and you wanted to see me get help
and I realize how much this has hurt you and I just wanted
to say that I hope that some day you can find it in your
heart to forgive me for my mistakes. I hope that I can méke
the restitution quickly and make up for what I have. done.
And also I would like. to apologize to my parents for
everything I have put you through. And I wanted to
apologize to you, Your Honor, for being here and the
mistakes that I have made.

THE COURT: All right. Thank you, sir. Anything

further, Mr. Lifsey?
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MR. LIFSEY: No, sir.

THE COURT: Solicitor, one guestion. Now, Mr. Bundrick
is actually out of the $29,025.75?

MR. MAXWELL: That's correct, Your Honor.

THE COURT: He has been made whole by insurance and
banks or whatever. Help me out a little bit.

MR. MAXWELL: The money that was in the checking
account the initial fraud was coming from, 101,000 the banks
made him whole. Where he is out of the money is after
Mr. Bundrick (sic) had liquidated that account he liquidates
the stocks in this company up in New York for $58,000 and
that is the bulk of what Mr. Bundrick is out of because
those stocks were sold. Of course, when the fraud was
caught they just don't give him the stocks back, and luckily

there was still $19,000 of that money still in one of the

iceounts that he was able to get back. And then he got cash

back --

THE COURT: So once again he was out of about $30,000
basically.

MR. MAXWELL: Yes, sir, that he is out.

THE COURT: Anything further?

MR. LIFSEY: No, sir.

THE COURT: Mr. Miller, on indictment number 2011-35,

State versus Robert J. Miller, it's an indictment for
\

financial identity fraud, I sentence you to ten years. On

37
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indictment number 2011-37, identity fraud, I sentence ybu to
ten years. Those sentences are concurrent one with fhe
other. On indictment number 2011-36, State versus Robert
Miller, financial identity fraud, sentence to ten years
suspended to three years probation, that's consecutive to
the ten years I have imposed upon on you already. Special
conditions of probation when you finish your first ten year
sentence is what you make restitution to Mr. Bundrick in the
amount of $30,000. 1I'll leave open whether or not -~
because I don't think the Court should be a collection
agency for banké or other institutions, I will leave that
matter open for somebody to deal with at the appropriate
time. Thank you all so very much, we will take a short

break.

(End of the hearing.f
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I, the undersigned, Michael C. Watkins, Official Court
Reporter for the Sixth Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a true,
accurate and complete transcript of record of the proceedings
had and evidence introduced in the trial of the captioned
case, relative tO'appeal, in the Court of General Sessions
for Fairfield County, South Carolina, on the 3rd day of
April, 2012.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

July 11, 2013

Michael C. Watkins
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1

Bo. Box 1809, LAaNcASTER , SC A9ZI

(b)  the proceedings at which each such attorney represented you:

i. PLEA & SENENCZ N

fil.

Ln

MECHAEL . /'..J:Fﬁi;/,,_ér” crReuxrZ Pufirc DEFENDER'S OFFrce .
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19.  State clearly the relief'you seek in filing this application:

LEAS oM C.uSTe 7 VI LT RETU oF

rz o Ty (% o_C. 0., 7S VEMzctEY
AND SucH oTHER RELIEF AS THE couRT MAY DEEM APROPRIATE.

20.  Are you now under sentence from any other court that you have not challenged?

No

Revised 3/2003 -

STATE OF SOUTH CAROLINA ‘
VERIFICATION

County of _RreHLAND

, being duly sworn "

I, __ ReRERT TAMES MILLER, TR.

‘upon my oath, depose and say that I have subscribed to the foregoing apphcatlon that I know the

conients thereof; that it includes every ground known to me for vacating, setting aside or
correctmc the conviction and sentence attacked in thJs apphcanon and that the matters and

" allegations therein set forth are true.

Z;-LT ’,ﬂ,—n‘« »u/ﬁ,/%

SWORN 9 and subscribed before me this 2/?/

. day of _£4¢0 m e e

CC QQMZ&/M - (L.S)
J Nom?r Pubfic /
My Commission Expires: /zlﬁ re L L(I, %lfé




APPLICATION 1O PROCEED wITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

hereby apply for leave 10
f fees or costs Of security therefor. In suppo

I
that the following facts 2re true:

proceed in
application

this action without prepayment 0
1 declare under penalty of perjury

pelieve [ am entitled to redress.

(y lam the applicant in this action and 1
(2)  Because of my poverty I am unable to pay the COSts of said proceeding of give

security thereof. .
Applicant

SWORN or afﬁme/dét%?nd subscribed beforé $this
;__8' day of , )] £~

rt of my
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ATTACHMENT. 1

lo.

: SIAJ.'E__C_.O',N.C..;S.E.L_y_ZHE._C-.&.o_z-;.y_o_s__oN_W.Hr_c H_you _BASE _Your

ALLECATTON_THAT you ARE IBELNG WELO N _cUSToD ) UNLAVIEULLY. T

LACK_0F TURLSOzeTroN_oVER_SO3TECT _MATTER_OR _DEFENDANT

(B lznNerfeerrve_ASSTSTANCE_OF COuNSEL
(dlconsrzrorizonsily, DEFECT e E_CRZLTY PLEA
LI l|STATE_conle S ELY_AND IN_THE_SAME_QRDER _THE_FALTS _\WHICH.
S.u,qp.QzI_éa.t-_H_QE_ZHE_G:A’.o.u,y.D_S_SEZ__QW_'__;/J_(I_o)_:
R)_OFZENSES _OceuRRED_OUTSENE THE TERRZTORZAL JORISDICTIonN oF

THE_STATE _of _SOuUik CAROLENA. _SOLLICETOR _LALKED AUTHORELY. To .

ZNLTLIATE. PROSECUTTON_AND_THE_coNMICTING CoOVRT _LACKED

ACTHORZTY. T0 TRy THE_OFFENSES.

(8.

[ DEFENDANT _MMAS_DE N££/.D_../3._Erﬂ_-£&_2’- TA A_By_'i:érfé._c-ﬂ_o_s.s_z.N.c_aMpeZZr_;ds..:*;

7

OF Hz& _ATTORNEY. AND _THERE_IS_REASONAL _L_£_a&o.aaa_u_;.i:f__zaaz,_'_vf'

BuT_FoR_COUNSEL S _ERRORS, HE_wWoul o _ANol _

g

Have _PLEADED _GUILTY -

AND_WouUtD_HAVE_ENSTSTED _oN_GoznNl To TRTAL AND_THE _OQUTCOME.

WoulkDd HAVE_RBEEN_DzLFERENT. CoUNSEL_MESLED _THE DELENDANL _

INTo_MAK NG A__DESADVANTIA GCEous_ CHorcs By LNORCALE. Nd-_% i

NALTY covlkl .

'T.'HG.Z_AN_y_R.J;s K_OF SOFLERZI NG _THE MAXT MULM__LPE

BE_AVorDED By PLEADING Cuzlly. DEFENDANT_REASONARLY.

BELZENVED THAT THE JunGe WoulD -RANT_A MoRE _LENZENT

A

SENTENCE ZF HE_FollowWED 415 ALTORNEYS_AOVEICE Lo AVORD

7RIAL., PLEAD_GuIlly ANO_S Ho.w_./KE.MQR.S‘E._B_y_M/.J Kzt A

SIATEMENT To THAT EFFECT_ANO_APoloG-zz Nl To THE cO0RT - '-

A&D_IU_D.C:E.._QéEA‘N.O/s?.N_Z_WAS___cQE,,.Q;é‘f)__r/.JIc._EL_E/EIZ:C_N.C,-*C':.LJ_-T-_Q_Z/; -
WITH _THE EXPELT, ' |

ATZON_HE WoULD_RECEEVE_A _SENTENCE




i IN_ ADDETLON_To FALZLENG. Te iHERE._/A. FORENSIL. ALCLCY NTANT

49

f e e e e e - - - ———

RANGLNG FRom PrRoBATLoN. To.A TERM OF '.7‘.\)0. 1.\/.10.:'21-.__.7_'/:1/4;\3 ..--;;
WFoor 7’:’/4;23'_‘ IN PRISoN. PER HIS ATI2RNEYS. "EDvcarEn Guoes ,s‘_‘__ i‘>'

# ; B
\|Anp. sTa7ement THAT "HE TS NOT 4 HANGING Tunés . (CN_FACT, ..

THE SolLToeI7oR'S INZTAL PLEA OFFER_WAS. FOR_[J_M.B_Z(.I_M UM

SENTENCE of.(?). SEVEN YEARS . TN EXCHANGE F.o,f.z_A GuzlTy_ PLz-_,q

To.Foua (4)_counTS_oF FRALD). S -

RS PROMISED (/wo APPROVED By THE MHaNoRABLE  JuNLE. (‘,ro).os/v\z_g-/) -

,Ic:oaA)ScL Din Noi MHoNer THE. DEFENDANTS Rt.Quc_sf Fel A ______
R:s/zrun.onl HEARZ N T'o CHALLANGE.  THE *’_3223 000, THE 5//)/£ s
_;CLAZ.MED wAaS MzSSTNE.. AS_A RESULT THE___IUD_L-_&‘_@_?goNtouSLy
;_;b&.O_ERED THE DEFENDANT To PAy_’BBo ovo. =N _RESTzILTZON. . ..
JAND. FAZLED 7o GINE. ADEQUATE. CONSENERATEON. To THE L
_FAcT .‘rHA'r_rHa DEFENDANTS .CAR AND. /9880_)5,,?_1_/, 000, .(-AS}L’..V

JWAS SEXZED. ) . . e e me e e - - e

qor o - -

(<) fo:.;mwwi’ UNINTELLZ GENTLy SURRENDERED HE, S craNcE oF

ALQUJ—WAL AT /"R:,ql_ IN. EXC/-//JN&-E FoR_ CON(’.ESSJ—UNS THAT ___'___'
THE SoirerTaeR 194D /4612&50 IO.J3U/-_f/'/£ ODEFENDANT. DED.. NoT . __.

RECEXVE., DEFENDANT. PLED Gz LTy WzIH.THE EAPECTATZON i

— ...—_f.—- - —

THAT THE SobLzc Z7aR_WeutDd REFRAZA. FRom IMAKENE. A. .
RECOMMENDATION _Jo. THE TJuDCE ANO. THAT.. MHE WoukO_NeT |

[OBROSE ANY REQUEST_FOR LENTENCY By THE Ociz»/o/awr. THrs

WAS CONSTRUED AS_IMEANENG THAT. THE PRoSECwTzeN v\/ouLD
'B: BARREND. FRomM MoLuNTEERING ANY ZNFoRMATEON L
ID;TRIM:NfAL To THE DEFENDANT LENcCLUDING ANY. DRAL

;OR WRELITEN STATEMENTS FRom ANY VICTZIMS.

L.—u*L/Y PLEA WAS LNVOLUONTARY, COERCED /mo BROKErJ.




IN THE COURT OF COMMON PLEAS
C.A. No. 2012-CP-20-0352

STATE OF SOUTH CAROLINA
COUNTY OF FAIRFIELD

Robert James Miller, Jr.,
S.C.D.C. No. 316047,

RETURN
V.

State of South Carolina,

)

)

)

)

)

)

' )
Applicant, )
)

)

)

)

_ )
- Respondent. )
)

In response to the post-conviction relief application filed August 30, 2012, the -
Respbndent would show this Court: | |
L

The Applicant is incarcerated with the South Carolina Department of Corrécﬁons' .

pursuant to the Fairfield County Clerk of Court’s orders of commitment. The Applicant was

indicted at the February 2011 term of the Fairfield County Grand Jury for three counts of
financial identity fraud (2011-GS-20-035, 036, 037). Mike Lifsey, Esquire represented the 7
Applicant. | '

On April 3, 2012, the Applicant pled guilty before the Honorable Casey. Manning.I

Applicant was sentenced to two concurrent terms of ten (10) years each. On the third-éharge,

Applicant was sentenced to a consecutive term of ten (10) years, provided that upon the service
of three (3) years, the balance would be suspended with probation. Restitution of $30,000.00 was

also ordered. The Applicant did not appeal. -

' As a result of his plea, approximately eight other charges were dismissed. (Tr. p. 3, lines 6-9.)
' 1 of6




Attached herewith and incorporated herein by reference are the records of the Fairfield
County Clerk of Court regarding the subject convictions, the Applicant’s records from the South
Carolina Department of Corrections, and the plea transcript.

II.

In his applicétion for post-conviction relief the Applicant alleges he is being held in

custody unlawfully for the following reason:

1. Ineffective assistance of counsel.
a. Counsel misled the Applicant by telling him he would receive a
lesser sentence than he did.
b. Counsel. failed to hire a forensic accountant and d1d not present -
‘defendant’s request for a restitution hearing.
2. Lack of subject matter jurisdiction.
a. The solicitor and the court lacked authority because the offense
happened outside the state of South Carolina.
3. Involuntary guilty plea.
a. “Defendant pled guilty with the expectation that the solicitor
would refrain from making a recommendation to the judge and that he
would not oppose any request for leniency by the defendant.”

111

The Respondent asser'tsi the Applicant’s allegation that his attomey was ineffective is

without merit. The Respondent asserts the Apphcant s attorney rendered effective as51stance '

well within the standard of “reasonableness within professional norms™ for a crnmnal defense-

attorney.

Where ineffectiﬁe assistance of counsel is alleged as a ground for relief, the Applicant

must prove that “counsel’s conduct so undermined the proper functioning of the adversarial

process that the trial cannot be relied on as having produced a just result.” Strickland v.

Washington, 466 US. 668, 686, 104 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441,

20f6



442,334 S.E.2d 813, 814 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competéhce required in criminal cases. The courts presume counsel
“rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. The Applica.nt._'must |
overcome this presumption in order to receive relief. See Cherry v. State, 300 S.C. 115, 118, 326 a

S.E.2d 624, 625 (1989). | |

A two-pronged test is use_d in evaluating allegatioﬁs of inéffective assistance of counsel. .
First, the applicant must prove counsel’s performance was deficient. - Under this prong; aﬁornéy
performance is measured by its “reasonableness undér prevailing professional ﬁorms.” Che‘;n- V.
State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 S Ct. at

2065). Second, counsel’s deficient performance must have prejudiced the Applicant such that

“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the -

proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A

reasonable probability is a probability sufficient to undermine confidence ‘in the outcome of -~ - -

trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v. -
Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)). | |

The Respondent submits the Applicant cannot satisfy either requirement of thé &_n_gﬂa_gl '
v. Washington test. However, the allegation of ineffective assistance of counsel proBably raiées
questions of fadt that cannot be conclusively refuted by the record. The Respo'ndént requests an
evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 265, 305
S.E.2d 247, 248 (1983) (citing Norman v. State, 276 S.C. 278, 277 S.E.2d 707 (1981)).

3ofé6



IV.

An Applicant may challenge the subject matter jurisdiction of the trial court, and such a

claim is one that may be raised at any time. See Brown v. State, 343 S.C. 342, 540 S.E.2d 846

(2001), overruled in part by Gentry, 363 S.C. 93, 610 S.E.2d 494. However, “[clircuit courts

obviously have subject matter jurisdiction to try criminal matters.” Gentry, 363 S.C. at 101, 610

S.E.2d at 499; See also S.C. Const. Art. V, § 7. Thus, Applicant must present evidence that his'

case is of some class over which the circuit court does not have the authority to preside.
Applicant’s conviction involved a criminal charge in General Sessions Court. "Thus, the circuit
court had subject matter jurisdiction.

V.

The Applicant’s assertion that his guilty plea was involuntary is without merit. In post- |

conviction relief cases, an applicant asserting a constitutional violation must frame the issue as

- one of ineffective assistance of counsel. See Al-Shabazz v. State, 338 S.C. 354, 363, 527 S.E.2d

- 53

742, 747 (1999) (citing Drayton v. Evatt, 312 S.C. 4, 9, 430 S.E.2d 517, 520 (1993)). An

Applicant who pleads guilty on the advice of counsel may collaterally attack the plea only by =
showing that (1) counsel was ineffective and (2) there is a reasonable probability that but for -

counsel’s errors, the Applicant would not have pled guilty and would bave insisted on going to- -

trial. Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001) (citations omitted). An

Applicant alleging his guilty plea was ‘induced by ineffective assistance of counsel must prove

that counsel’s advice was not “within the range of competence demanded of attorneys in criminal
_cases.” Hill v. Lockhart, 474 U.S. 52, 56, 106 3. Ct. 366, 369 (1985); Bennett v. State, 371 8.C.

198, 204, 638 S.E.2d 673, 675 (2006).
4 0of 6



To find a guilty plea is voluntarily and knowingly entered into, tiae record must establish
the applicant had a full understanding of the consequences of his plea and the charges agéinsf
him. .&Q Boykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Ct. 1709, 1712 (1969). In Boykin, -
th¢ United States Supreme Courtaheld that before a court can accept a guilty plea, a crix_ninal
defendant must be advised of the constitutional rights he is waiving. Id. at 243, 89 S. Ct. at :
1712. Specifically, the accused must be aware of the privilege égainst self-incrimination, the
right to a jury trial, and the right to confront one’s accusers. Id. Moreover, a criminal défendant
entering a guilty plea “must be aware of the naiure and crucial elements of the offense, fhé '

. maximum and any mandatory minimum penalty, and the nature of the constitutional righté being
waived.” Pittman v. State, 337 S.C. 597, 599, 524 S.E.2d 623, 624 (1999) (citation omitted). A '
criminal defendant’s knowing and voluntary waiver of statutory or constitutional rights m ?'
guilty plea “must be established by a complete record, and may be accomplished by colloquy

between court and defendant, between court and defendant’s counsel, or both.” Roddy v. State, -

339 S.C. 29, 34, 528 S.E.2d 418, 421 (2000) (citing State v. Ray, 310 S.C. 431, 437, 4277"S.E.2d _
171, 174 (1993)). | .

When determining issues relating to guilty pleas, the court will consider the entire feéord,
including the transcript of the guilty plea, and the evidence presented at the post-conviction relief '
hearing. Anderson v. State, 342 5.C. 54, 57, 535 S.E.2d 649, 657 (2000) (citing Harres v. Leeke;
282 8.C. 131, 318 S.E.2d 360 (1984)).

The Respondent submits the record fully supports the knowing and vqluntary naturé of
the Applicant’s plea. | Howe\'rer, allegations regarding ineffective assistance of counsel ahd the
voluntariness of the plea may raise a question of fact that is not conclusively refuted by,the.

50f6
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“record. Accordingly, the Respondent requests an evidentiary hearing to fully resolve this iésue.
See Sharper v. State, 279 S.C. at 265, 305 S.E.2d at 248 (1983).
VL
. The Respondent denies each allegation not expressly admitted, qualified or explaine¢ -
VII
WHEREFORE, having made its Return, ther Respondent requests that a hearing be held

and counsel appointed to represent the Applicant.

Respectfully submitted,

ALAN WILSON
Attorney General

- JOHN W. McINTOSH :
Chief Deputy Attorney General -

KAREN RATIGAN
Assistant Deputy-Attorney-General

MARY S. WILLIAMS
Assistant Attorney General

P.O. Box 11549
- Columbia, S.C. 29211

Y

s for Responde

By:

@j 2/ | , 2013
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD ) SIXTH JUDICIAL CIRCUIT
Robert James Miller, ) 2012-CP-20-0352°
)
Applicant, ; v
v ) CERTIFICATE OF SERVICE BY MAIL
) :
State of South Carolina, ;
Respondent. ;
1. I am an employee of the Respondent in the above—captibned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this is

a proper circumstance of service by mail.

3. I have this day served a copy of the Respondent’s Return in the above-captioned matter on
the following.person(s) by depositing same in the United States mail, postage prepaid:

Vanessa Cason, Esquire

P.O.Box 2842

Greenville, Spﬁtj.__h Carolina 29602

Anne A. Mueller v
Legal Assistant for the Respondent

DATED this 31" day of October, 2013.



W 0 N O VT s W N R

NN N NN B R R R e e :
A R W N R O VW N O un N bR E S5

STATE OF SOUTH CAROLINA
COUNTY OF FAIRFIELD

Robert James Miller,
Applicant,
_VS-.

The State.

BEFORE:

| W,

N/ NN/

IN THE COMMON PLEAS COURT
TRANSCRIPT OF RECORD
2012-cpP-20-352

July 28, 2014
Lancaster, South Carolina

HONORABLE W. JEFFREY YOUNG, JUDGE

APPEA RANCES:

" W. MICHAEL HEMLEPP, JR., ESQUIRE
Attorney for the Applicant

CROOM HUNTER, ESQUIRE
Attorney for the State

Linda D. Moffitt
Circuit Court Reporter

o
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WITNESSES ‘
ROBERT JAMES MILLER (AW)
Direct examination by Mr. Hempell
cross-examination by Mr. Hunter
MICHAEL H. LIFSEY (SW)
Direct examination by Mr. Hunter
Cross-examination by Mr. Hempell

Redirect examination by Mr. Hunter

‘No exhibits entered into evidence.

PAGE

16

23
34
39
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Robert James Miller
Direct examination by Mr. Hemlepp

THE COURT: VA11 right. This is the case of Robert
James Miller, Jr. vs. State of SoUth Carolina.

Present at the hearing is the plaintiff with his
attorney, Mr. Michael Hemlepp. The state is preseht and
represented by Mr. Croon Hunter.

Mr. Hemlepp, are you ready to proceed?

MR. HEMLEPP: I am, Your Honor. Thank you.

THE COURT: call your first witness.

MR. HEMLEPP: Thank you; i_wou1d call the applicant
in this case, Mr. Robert James Miller. _

ROBERT JAMES MILLER, having -
been first duly sworn, testified as follows:
DIRECT EXAMINATION BY MR. HEMLEPP

MR. HEMLEPP: May it please the Court.

THE COURT: Yes, sir.

MR. HEMLEPP: Thank you, Your Honor.

Q Mr. miller, if you could, please, tell us your full

‘name, and then spell your last name for the court reporter

to take down.

A My name is Robert James Miller, Jr. My last name is

spelled M-I-L-L-E-R.

Q okay. 1In this hearing there's no jury, and all of the
decisions will be made by Judge Young who is seated at the
judge's bench, which means that he'll have to be able to

hear everything you say. I'm going to ask you to speak up

3

o
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Robert James Miller
Direct examination by Mr. Hemlepp

about as loudly as I am right now, because it's a big room
and it's hard to hear. Can you do that for me?

A Yes, I can.

Q Great.

Now, before we begin about your post-conviction-relief
application I want to talk to ydu about some otHer actions
that you have pending. .

You have filed a lawsuit, have you not, from this
case? | |
A Yes, I have.

Q who is that against? ‘

A That is against Solicitor Riley Maxwell and four of
the investigators from the Fairfield County Sheriff's
office.

Q okay. And you've also filed an action in federal
court, is that true?

A That is correct, yes.

Q And what is the nature of that action?

A  That is a petition for habeas corpus.

Q okay. You gﬁd I have discussed post conviction relief
and what Judge Young has the authority to do and not to do.
And you understand that the only things that Judge Young is
going to be 1isten1ngAto are allegations about your
Tawyer's performance. Wwe can't really hear about the

solicitor's office's performance, or law enforcement.
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Robert James Miller
Direct examination by Mr. Hemlepp

Those allegations are brought up 1n_other causes of action,
these other things that you filed. You understand that, do
you not? |
A Yes.
Q okay. And that's not a question of desire. Judge
Young doesn't have the authority to rule on those 1issues.
So we're going to be talking today about Mr. Lifsey and his
representation of you.

And I'm jumping ahead of myself. In this case did
Mr. Lifsey represent you? '
A Yes, he did. »
Q okay. Tell us how that came about.
A when I was at the county jail I was initially
appointed another public defender from that office, and
then Mr. Lifsey was'given'my case, and I spoke to him about
this case. | |
Q okay. And when you were initially charged, do you
remember the charges that you were charged with?
A No, I do not.
Q okay. How many charges did you have?
A There were initially ten.
Q okay. And what was the nature of those charges? Were
they all financial charges?
A Yes, they were all dealing with a financial traction

card.
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Robert James Miller
Direct examination by -Mr. Hemlepp

Q okay. And this post-conviction-relief action
involving the representation of Mr. Lifsey of you, it
involves those financial -- those ten financial charges,
correct? There aren't any other charges.
A Correct. There was one other charge that was added
Jater, and then it was dismissed.
Q oOkay. But you never pled guilty to that or got
convicted of that.
A That is correct.
Q okay. You had an opportunity to be represented by
Mr. Lifsey. -

How many times did you have the chance to talk to him
about your charge?
A we spoke bn several occasions, mostly by telephone and
e-mail.
Q okay. Were you able to post a bond and get out of
jail on your charges? |
A-  Yes, I was.
Q Did that make it easier for you to meet with him?
A Yes, it did.. 4» .
Q okay. And did you have the ability to meet him.at his
office? Did you go to his office to meet with him?
A Not until the week before court. .
Q Okay. Did you meet with him in Fairfield County at

all?
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Robert James Miller

Direct examination by Mr. Hemlepp

A No, I did not.

Q okay. Were you able to discuss your case with him on
the phone, by e-mail sufficiently? Do you feel Tike you
had a good communication with Mr. Lifsey?

A we had some communication. I don't know if it was
good'communicatioh. ,

Q - okay. Did you and Mr.‘Lifsey talk about any defenses
that you may have to this charge? ‘

A we talked about my medication that I was taking -- and
we talked about my medication.

Q okay. Did you also talk about any possible defenses
that you may have? These were all financial allegations
against you. Did you talk about the ability to be -- if
you went to trial what would be ydur defense to these
charges? Did you talk to him about any of those?

A No. I don't believe we did, no. R

Q okay. Did you and Mr. Lifsey ever talk about the need
for a forensic accountant? _

A Yes. We talked about that while I was still at the
counfy jail. )

Q oOkay. That'was before you were bonded out.

A Yes.

Q what do -- what was‘your understanding of the -- the
necessity of a forensic accountant?

A Mr. Lifsey said that the state was asking for me to
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Robert James Miller
Direct examination by Mr. Hemlepp

pay restitution, and I was disputing the restitutidn. I
felt as though I did not owe any restitution.

And I was given financial records, and I was Tooking
at them. And there were a number of things in there where
I -- that had happened while I was incarcerated that I
could not have done. And Mr. Lifsey had said that he was
going to approach the judge and ask him about hiring a-
forensic accountant. And we had talked about that a coup1e4
of times, but he never -- he never hired one.

Q ‘Why did he not hire.one?_

A I'm not sure why he didn't hire a forensic accountant.

Q okay. Do you be11eve'that that would have helped you

prepare for trial?

A I believe that any expert testimony on my behalf Wou1d
have helped, yes. /.' | |
Q okay. 1In the end you pled guilty to these charges.

A Yes.

Q And was restitution ordered by the judge on these
charges?: ' |

A Yes. I had requested a restitutidn hearing, and I was

told not to ask for a restitution hearing because it

wouldn't do-any good to get less restitution and get more

time, that I risked getting a 10-year sentence.
As it turned out, I got the 10-year sentehce and I got

restitution. It's for a charge that was -- I was never

8
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was ordered to pay restitution for that, but I was never

'and he had discussed two possible candidates.

| 6%
Robert James Miller
Direct examination by Mr. Hemlepp

charged with the crime that the restitution is ordered for.
Q okay. Wwhen you say you were never charged for the
crime that the restitution was ordered for, which crime?
which allegation was that that the restitution was ordered
for?

A This is an -- the allegation that there was stocks in

an account in New York that had been traded on 1ine. And I

charged with that.

Q okay. Did you plead guilty to that?

A NO.> '

Q okay. And do you believe a forensic accountant would
have helped you in getting through these records to be able
to prepare a defense? '

A ves. I most certainly do, yes.

Q okay. To your knowledge did Mr. Lifsey ever obtain
permission to get a forensic accountant?

A ves. when he came to the county jail he told me that
Judge Goldsmith, I believe, had approved for the budget, or

he had given him permission to hire a forensic accountant.

Q okay. oOkay. How long was that prior to you entering
into a guilty plea in this case? And I'm not asking you
to -- I want you to be as specific as your memory allows.

I want you to be as accurate as you can remember.

9
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Robert Jamég Miller
Direct examination by Mr. Hemlepp

I believe that would have been 15 months --

A

Q Okay.

A - before I pled guilty.

Q okay. Now, in the guilty plea -- I want to talk to

you about the issue of the jurisdiction of the Court to
take a plea. Some of thesé charges that were -- that you
were charged with you allege never happened in Fairfield
County, is that correct? - |

A That is correct, yes.

Q Did your lawyer ever -- did you discuss that with

‘Mr. Lifsey?

A_ Yes.
Q okay. And to your knowledge did he investigate that?

1A No. He did not.

Q okay. During the guilty plea did Mr. Lifsey ever
raise the issue of the jurisdiction of the Court for these
charges not occurring in Fairfield County? |

A..  No. The jurisdictional issue was never raised.

Q okay. In fact, did the solicitor talk about it-to the

-Court?

A Yes, the solicitor did.

Q Okay. And is that one of the issues that you put in

| your habeas motion?

A It 1is.

Q Okay. And you understand that that's an issue that a

10
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Robert James Miller
Direct examination by Mr. Hemlepp

federal judge will decide as to whether there was
jurisdiction. Wwe're only ta1k%ng about Mr. Lifsey's role
in that. You understand that.

A Yes.

Q okay. The -- if -- if your -- if you did not -- Tet

me withdraw this. I'm not making a very good question.
I'm probably going to confuse you if I continue. Let me
rephrase this question.

If that were the case why did you choose to plead
guilty? |
A At that point -- after I got arrested four days before
court I would have pled guilty to anything just to get 1t
over with. It wasn't fair that they p1cked me up four days
before court.

I came down here and went to the lawyer's office to
meet with him, and then I got arrested. I was out on bond.
I should have never been picked up. And I told him. - I
said plead guilty to anything to get it over with.

Q okay. okay. Prior to the plea -- and, I mean, you
were picked up four days before the guilty plea. Four days
later there was a plea. Do you remember what your offer
waé? was there an offer on the tab1é?.

A The offer was seven years in exchange for a guilty

plea to four counts of financial fraud.

Q And 1is that what happened?

11
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Robert James Miller -
Direct examination by Mr. Hemlepp

A No. It went -- as soon as I got arrested Mr. Lifsey
came to the court to seé me and told me that the solicitor
was withdrawing the plea bargain.

Q okay. Did he give you'a reason why?

A No. |

Q okay. You understand that Mr. Lifsey can't control
what the solicitor's office does.

A Right.

Q He can only deliver the information to you. He can't
control that. | , ‘

A Right. But I was told that I only had to plead guilty
to three counts instead of four.

Q okay. Okay. And in entering into your guilty plea
did you appeaT the issue of the jurisdiction of the Court?
A I had asked Mr. Lifsey to file an appeal, which he
did, and the appeal was dismissed. And later I learned
that there were no issues that -- no one had objected to
anything during my trial. Since nothing was Objeéted to,

then my -- I didn't have any grounds for my appeal.

Q Okay. So, now, when you say your triaT, you never

Went to trial. You mean the hearing in which you plead
guilty. |

A The guilty plea.

Q Okay. And your appeal was dismissed because there was

no objection or ruling by the Court on the jurisdiction of

12
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Robert James Miller

Direct examination by Mr. Hemlepp

the Court. Is that what you're testifying?

A Yes. ‘

Q Okay. And do you believe that had Mr: Lifsey raised

the 1issue of the jurisdiction of the Court that that would

have preserved that for appeal, that the appellate court

would have been'ab1e to-ru1e on that?

A  Correct, yes.

Q okay. Mr. Miller, I know that there's a lot 1in youf

case, and I know that there are a.10t of allegations that

are unrelated to Mr. Lifsey and his involvement. |
on the issue of the jurisdiction or the issue of the

forensic accountant, is there anything related to those two

issues that you think Judge Young needs to know in order to

make a ruling in this case?

A I -- I think that on the jurisdiction it's my

understanding that it's more than just being territoria]

jurisdiction, that it would also be subject matter

jurisdiction. '

Not only did the offenses not occur in the territorial
jurisdiction, but the indictments are -- are illegal. The
date -- the dates of the offense have been changed. They
Were whited out, and they were changed. And also the-
offense itself was changed.

I have submitted a copy of my rap sheet. That's not

even what I was arrested for. The charge that I was

13
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Robert James Miller
Direct examination by Mr. Hemlepp

arrested for carries a maximum penalty of five years. The
financial identity fraud which the indictments were changed
to carries a maximum penalty of ten years. And that's what

I pled guilty to. And I -- I think that -- that my

sentence is -- is unlawful.
My sentencing sheet also -- and the warrant, it
states -- it has under description of offense, it has the

prefix finan T.C., which means financial transaction card.
And then it follows with the statement financial identity
fraud. Both of those being two separate things, the
financial transaction card is 1isted.under the financial
transaction card crime act. And that carries a maximum
penalty of five years.
Q And that was -- did you discuss that with your lawyer?
A No, I -- I did not discuss that with Mr. Lifsey. I
hadn't -- I didn't know that the paperwork had been
changed. I had no way of knowing that it had been changed.
Q okay. Did -- and Mr. Lifsey never raised this issue
with the solicitor's office.
A Not that -- no, not that I'm aware of.' He -- he never
mentioned it to me. _ |

I'm not a Tawyer. I wouldn't -- I wouldn't have known
to even look at these things. Had I had the paperwork 1in
my hand, then I would have -- I wouldn't have known, and I

wouldn't have known to -- that I needed -- that I had a

14
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Robert James Miller
Direct examination by Mr. Hemlepp

responsibility to object at my guilty p1eél I didn't think
I could object. I didn't think I could get up and say
anything. _

| I know in their response they're saying that I didn't
object to my sentence. I didn't know I could object to my
sentence. And once the sentence was announced, I was
immediately taken out of the\courtroom anyway. I couldn't
object.
Q Right. Right. The -- and of course the -- the change
of the charge, the change of the date on the indictment,

| the change of -- the changes of the statute are actions by

law enforcement or the solicitor's office, not actions by

your Tlawyer.

what's germane here is that they were not investigated
or objected to by your lawyer. That would be -- that would
be your testimony to the Court today. |
A correct. Other than on the one count, it says that --
the offense occurred on September 15th.

And that was all fine until I proved to Mr. Lifsey
that there was no way I could have committed a crime that
day. I was in jail. And then the date changes on the
indictment. It no longer says Septémber 15th. It says
September 2nd.

Q "And was that objected to at your plea?

A No.

15
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Robert James Miller
Cross-examination by Mr. Hunter

Q okay.' Mr. Miller, thank you so much for your
testimony.

The attorney general here may have some questions for
you. You need to answer his questions, and then we'll be
able move on. Thank you. |

MR. HEMLEPP: Thank you, Your Honor.

THE COURT: Yes, sir, Mr. Hunter.

CROSS-EXAMINATION
BY MR. HUNfER

Q Mr. Miller, you had eight other charges dismissed as
part of your guilty plea, didn't you?

‘No. That is not correct.

That's not correct?

That was not part of my guilty plea.

okay.

> O r»r O P

And I've - I've given my attorney a copy of a -- of
the plea agreement that I signéd. It says in the agreement
there is none. That was not the agreement.
Q okay. ' |

MR. HUNTER: So, Your Honor, this is on page three of
the transcript.
Q Mr. Miller, are you saying that the solicitor was
lying to the judge when he told the judge that you had
eight other charges that were being dismissed as part of

this plea?

16
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Robert James Miller
Cross-examination by Mr. Hunter

A No. I'm saying that, yes, there was eight other
charges that they were being dismissed but not as part of
me pleading guilty.
Q okay.
A They were dismissed because of the jurisdiction. He
admitted on -- it's on the record. He admits that it was a
jurisdictional issue. That's the solicitor.
Q okay. Do you know where in the record that the
solicitor says that? | '
A I -- I handed that to you this morning.
MR. HUNTER: Beg the Court's indulgence.
THE COURT: Yes, sir.
MR. HUNTER: And I'11 move on for now, Your Honor.
THE COURT: A1l right.
A I believe maybe page 32 possibly.
Q Do you remember Judge Manning asking you if you
understood the charges and you told him that you did?
A Yes. I -- I understand that.
Q okay. And do you remember Judge Manning telling you
that you could go to jail for ten years on each charge? ,
A Yes.

Q And that he could run those consecutively if he wanted -

Yes.
Meaning that it'd be one after the other rather than

17
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Q
A .Yes.
Q

Robert James Miller
Cross-examination by Mr. Hunter

serving them all at the same time.
A Right. |
Q And after explaining that to you_do you remember where
Judge Manning asked you ff you still wanted to plead guilty
and you told him you did? |
A Yes.
Q okay. Now, do you remember...

MR. HUNTER: .And, Judge, this is on page 14.
Q Do you remember Judge ManningAadvising you that by
pleading guilty you were waiving your right to contest any
of the evidence in this case?
A Yes.
Q okay. Do you remember where Judge Manning asked you
if you were pleading guilty because you were guilty and‘you
said you were? |
A Yes, I do remember that.
Q okay. Do you remember -- and this is on page 16,
going on to'page 17 -- where Judge Manning asked you if you
had enough time to speak to Mr. Lifsey prior to your plea
about your charges that --
A Yes. |

-- you intended to plead guilty?

okay. You told him that you had had enough time.
MR. HUNTER: Beg the Court's indulgence.

18
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‘get you to plead guilty?" And you said, "No, sir.

Robert James Miller
Cross-examination by Mr. Hunter

(Pause.)
Q Now, when you told Judge Manning that you'd had enough
time to speak with Mr. Lifsey prior to your plea were you
telling the truth?
A  No, I wasn't. I -- I could have used more time. I
felt 1ike I was being pressured into p1ead1ng.gu11ty
because I had just gotten arrested four days.eariier.
Q okay. Now, do you recall where Judge Manning then
asked you, "Has anyone used any pressure or intimidation to
A That 1is correct. -
Q okay. Do you recall...

MR. HUNTER: And, Judge, this is on page 17.
Q Do you recall where Judge Manning asked if you were

satisfied with Mr. Lifsey and you told Judge Manning, "Yes,

'sir, I'm very satisfied"?

A Yes, I do.

Q okay. And you told Judge Manning that you had talked
to Mr. Lifsey enough and that you'd understood everything

y'all had gone over. |

A I -- I did tell him that, yes.

Q okay. But now you're saying that what you told Judge
Manning was incorrect. . .

A Incorrect. '

Q okay. Then Judge Manning goes on to ask you if you're

19
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Robert James Miller :
Ccross-examination by Mr. Hunter

completely satisfied with Mr. Lifsey. And you said you
were. SO you're saying now that that is also not the
truth, that you weren't, in fact, happy with Mr. Lifsey.
A That 1is correct. |
Q okay. o ,

MR. HUNTER: Beg the Court's indu1gence jﬁst a moment,
Your Honor.

(Pause.)

Q Now, Mr. Miller, this wasn't your first time you'd

‘ever been arrested for anything, was it?

MR. HEMLEPP: Your Honor, I would object on the ground
of relevance. |
THE COURT: I'm going to overrule you.

\

BY MR. HUNTER

Q  Have you ever been arrested before prior to this?

A Yes, I have..
Q Okay. And so it's fair to say that you do have some
experience with the court system?

A Yes.

1Q Okay. And so you've been -- did you plead guilty to.

your prior charges, or did you go to trial on them?

A I pled guilty.

Q okay. So this wasn't the first time you've ever pled
guilty.

A No.

20
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Robert James Miller
cross-examination by Mr. Hunter

Q okay. So you knew what to expect.
A Yeah. I knew that when you plead guilty you don't get
the -- the maximum sentence.
Q okay. Did Mr. Lifsey promise you anything like that?
A He told me that I wouldn't get more than four years.
Q okay. Now, do you recall when the solicitor went over
the facts of the case for the judge, for Judge Manning --
Judge Manning asked you if you disagreed with anything the
solicitor said? o
A Yes, sir, I remember,
Q okay. And you didn't say you disagreed with the
solicitor's version of the facts, did you?
A No, I did not.
Q And, finally, do you recall apologizing to the victim
in this case?
A Yes, I do.

MR. HUNTER: Page 36, Your Honor .
A That's what I was told to do.
Q So is it your testimony then that everything you to1d
the judge and you told the victims and told everyone in the
courtroom that day, you said just because -- that's just
because that's what your lawyer said for you to say? You
were just doing what your lawyer said for you to do?
A I followed his instructions, yes.

Q okay.

21
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MR. HUNTER: No further questions, Your Honor.

THE COURT: Thank you.

‘Any redirect?

MR. HEMLEPP: Beg the Court's indulgence. I
apologize.

THE COURT: Yes.

(Pause.)

MR. HUNTER: I don't have anything, Your Honor.

THE COURT: Thank you. Ybu may step down, sir.

MR. HUNTER: Your Honor, the state would call Mr.
Lifsey. - |

THE COURT: Any other witnesses?

MR. HEMLEPP: Your Honor, if we could as a

housekeeping matter make sure that the Court's file is

complete.

THE COURT: 1I've got the transcripts; I've got the
plea sheets; I've got his -- the sentencing sheets; and
I've got this post-conviétion—re1ief application and the
state's return.

MR. HEMLEPP: Does the Court's file contain the

indictments on which he pled?

THE COURT: It does, and that's part of the plea
sheets.

MR. HEMLEPP: And that reflects a change in date?

THE COURT: It does look like it has a -- yes, 1it's

22
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Michael H. Lifsey
Direct examination by Mr. Hunter

got a change of date.
MR. HEMLEPP: Thank you, Your Honor.
THE COURT: It says on or about September 2nd of 2002.

MR. HEMLEPP: Yes, Your Honor, which is what my client

testified to.

THE COURT: Right. And that's what he pled to.
MR. HEMLEPP: I wanted to make sure the Court's file
was complete on thaf.
Thank you, Your Honor.
THE COURT: Very well.
MR. HEMLEPP: with that, we have nothing further.
THE COURT: Thank you. |
Yes.
MR. HUNTER: The state would call Mike Lifsey.
MICHAEL H. LIFSEY, having been
first duly sworn, testified as follows:
DIRECT EXAMINATION BY MR. HUNTER
Good morning, Mr. Lifsey.
Good morning.
Afternoon.
Afternoon.
How long have you been practicing law?
Since 1991.
okay. And in what capacity were you retained by

Mr. Miller on this case?

23
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Michael H. Lifsey
Direct examination by Mr. Hunter

A our office.—e I'm the circuit public defender fbr the
6th Circuit. our office was appointed to represent
Mr. Miller sometime after his arrest.

Bob FitzSimons who is a public defender in Fairfield
county that works for me was originally assigned this case.
My recollection is that Mr. Fitzsimons and Mr. Miller had
some sort of fa11iﬁg out or disagreement and I took the
case as a -- I'm Mr. Fitzsimoné' supervisor, and I agréed
to take it, so I took it. -

Q okay. Do you recall how many times you met with

Mr. Miller prior to his plea?

A I met with him at Teast a couple of times 1in the_jai1
in Fairfield.

I.remember he and I communicated both- by phone and by
e-mail, as he testified to earlier. |

Part of the problem was when he was finally released
from jail in Fairfield County he went back -- my
understanding -- I believe to Pennsy]Vania -- either
maryland or Pennsy1véhia. I can't remember where his
parents lived. And he was up there.

Sso we had a number of -- and then he also went into
some kind of -- some kind of medical or alcohol or drug
abuse treatment facility at some point. So he was out of
pocket'for a Tittle while in whatever facility that was.

He did return. He returned to this area shortly

24
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Michael H. Lifsey-
Direct examination by Mr. Hunter

before the plea. He actually came to Lancaster and met
with me here one day-at this office. And of course then he
was arrested.

And I remember -- I think I went to the jail maybe in _~
Fairfield the day before the plea and talked to him again
and then -- so a number of times. I can't tell you
exactly. But I probably in person, I would say somewhere
in the neighborhood of three to five times probably in
person, and then exchanged a number of phone calls and
e-mails with him,

Q okay. Did you file the>Ru1e S and Brady motions in
this case?

Yes, sir.

Did have any trouble getting discovery?

No.

.Did you go over all the discovery with Mr. Miller?
I did. B

Did you discuss Mr. Miller's facts, you know, his side

o r»r O > O P

of the story in this case?

A Yes. He told me his version of what happened in this
case. | | |

Q  And what -- what was his story?

A He admitted to -- he admitted to accessing the
financial records of the victim in this case, Mr..Bundrick.

I think that was his name -- Bundrick -- but the victim.

25
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Michael H. Lifsey
Direct examination by Mr. Hunter

He admitted accessing the'aCCOUnts. He admitted taking
some money. I think he ahd I did some mafh to kind of get
to whaf he admitted. And he admitted stea1ihg I believe
around or a little over $20,000 worth of money from the --
from the victim. |

His main contention was that after he had accessed

these accounts and -- and stolen some of the money that he

got Tocked up. And I think that's documented. He gbt
1ncarcerated at Myrtle Beach on some sort of charge. And
that his wife and his wife's associates were the ones who
kind of ran wild and ran it from a $20,000 theft to a
hundréd—and-something-thousand—do11ar theft. |

He contested -- he was -- there were I think 11
warrants to begin with, or certain]Y there were 11 charges
by the time he pled.

He did -- he -- he contested some of those what I

would call the anc111ary charges. He pled to what he

| admitted doing. He pled to three counts of financial

identity fraud which +involved -- I think they made a count
out of each -- out of the Bank of America count,.the
Charles Schwab and the E*¥Trade. He pled to those.

There were other charges, some forgeries and some
credit card frauds. They dismissed a11 of those. Those |
were what'Mr. Miller Had the biggest factual dispute with.

So his dispute was as to charges that were ultimately

C 26




NONNNNN R R R R e

W 00 N OO Ui Hh W N R

Michael H. Lifsey
Direct examination by Mr. Hunter

dismissed.

He also disagreed with the amount of restitution in
the matter.

Q And so what -- what would you say Mr. Miller's, you -
know, defense to these charges if he had any -- had you
gone to trial, what would you have claimed?

A Well, I don't think he had any defense that he told me
about to the financial identity fraud charges that he pled
to because he admitted those to me.

They had recordings. I think it was E*Trade, or at
Teast one of these. There's a recording of -- he has a
very distinctive voice, as you heard him testify to. And
there was a recording of his voice.

I mean -- I mean, I guess I'm not a voice recognition
expert, but it certainly sounds Tike his voice saying to
the folks at whatever, whether it's E*Trade or whoever,
that he's Mr. Bundrick and opening an account and wanting
access to the money.. So I don't think he had any real
defense as to the money. | |

Now, the amount of restitution -- you know, I
understand his argument. But, frankly, I mean -- and I
don't think it was a very good argument. I mean, his
argument basically as to the rest of the restitution was,
you know, I only stole a little bit of it and then my wife

ran wild and stole the rest.
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And I just -- I mean, I just don't find that a
particularly compelling -- and I don't think a judge would
find that a particularly compelling -- defense. 1It's kind
of 1ike saying I robbed a bank and then; you.know, on the
way home I stopped at a bar and somebody else broke in and
stole all the money outta my car. ,

I just don't -- I didn't find that a particularly
compelling argument that would have resonated with a judge
whén you had a victim standing up saying he's out all of
this money and evekything. '

So, I mean, he had -- he had no defense that I'm aware
of to the Charges for which he pled. -He had some as to the
charges that were dismissea. |

He did have a dispute as to the restitution, but he

and I talked about it at length, and we just reached the

conclusion that it was better -- I mean, you're still
talking in excess -- even what he admitted was more than
$20,000.

We thought -- and he and I discussed it -- that rather
than argue about the festitution we would throw ourselves
on the mercy of the Court hoping -- stressing his medical
and health conditions, hoping that the judge would be
lenient 1in 1light of us pleading rather than make this
argument and restitution which, frankly, I doubted would be

particularly coMpe]]ing and had the danger of irritating
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Michael H. Lifsey
Direct examination by Mr. Hunter

the trial =- the sentencing judge.

Q Did you have any -- I know you said a few minutes ago
that he went to some kind of treatment facility. Did you
ever have any concerns about his mental competency?

A No. I think his mental situation was fine. He was
being'treated for -- I can't remember. You know, like I
say, he has a number of medical prbb1ems. I think what he
went to was a drug and alcohol addiction place.

He was also being treated for other medical problems
that are evident in the record that we discussed in front
of Judge -- with Judge Manning -- but not mental stuff.

He did -- he was taking his antianxiety medication but
nothing that -- for psychosis or anything like that is my
memory. 1
Q Now, let's talk about the -- I guess the issue that
he's raised with the indictments. |

Did -- did you have any concerns over the validity of
the indictments or the Court's jurisdiction to hear this
case?

A Nb, sir. I mean, he -- he's charged with financial
identity fraud. - Okay. So that -- and I don't have the
statute in front of me. But the elements of that involve
accessing the financial records of a person and using that
to some financial advantage of your own.

well, clearly, he had to have accessed that
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Michael H. Lifsey
Direct examination by Mr. Hunter

1nf6rmation in Fairfield County -- because the victim was
in Fairf1e1d-County -- it seems to me. ‘

So it's true that he might have called a bank in New
York or somewhere e1se, but part of the element of the
crime occurred in Fairfield County because that's the only
place he could have gotten -- at Teast T think —- the
financial information. | | |

And there's -- I know.there's an old case about breach

of trust that talks about if the property is gained in one

'county but not converted to your own use to another that

jurisdiction lies 1in either county.

So it just_—— I didn't -- to me at least -- to me it
seemed that the financial identity Fraud,'which is, like I
say, the ultimate cases that he pled to, seemed to me that
jurisdiction was proper. |

Now, if I'm wrong, I'm wrong. I'm glad to be wrong if
I'm wrong, but I think that -- that was my view of‘it.

Q Prior to the plea d1d you discuss with Mr. Miller the
elements of the charges that he was facing and his possible
exposure? ‘ |

A Yes, sir. . We discussed all those cases.

Q okay. - And did you discuss the constitutional rights

he would be waiving by pleading guilty?

A Yes, sir. N

Q  And I believe there was some mention of a 7-year offer
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Michael H. Lifsey
Direct examination by Mr. Hunter

from the.so1icitor's office. Can you tell us about that?
A He did. He did at one point. Mr. Maxwell from the
solicitor's office extended a [sic] offer of seven years.
My client did not want to take it because he didn't want
that much time in jail. And so Mr. Maxwell ultimately
withdrew that offer. But he was offered seven years at one
point. ,

Q okay. Did you ever promise Mr. -Miller that he would
receive a certain sentence by pleading guilty? |

A No, sir, not at all.

I -- I did tell the judge that I would ask for -- I
mean, I did tell -- excuse me -- Mr. Mi11er that I would
ask for as lenient a sentence as possible, which I did.

I probably told him that considering he had a criminal
record -- this was not his first brush with the Taw -- that
a probationary sentence was unlikely considering the amount
of money and his record.

so, I mean, I don't remember the number four. It may
very well -- have told him 1'11 ask for four. I mean, I
don't remember mentioning four.

Q  So you never told him he would only get four.

A oh, no, not at all. Now, I may have told him he's

going to-expect -- have to-expect at least four. I may

have said that because of -- of his record and -- and --

and the amount of money involved. I thought it was
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unrealistic with his criminal history to expect him to walk
out of this case unscathed.

Q Now, whose decision ultimately was it to plead guilty?
A Mr. Miller. ’ ,

Q okay. And I think the last issue I want to cover is
the forensic accountant. cCould you kind of tell us what

was gding on with that?

A We did. when I first met with him in the jail he

basica11y -- well, Tlet me put it from two perspectives.

He always had admitted that he'd accessed the account,

| accessed the accounts of Mr. Bundrick. okay. But he

contended that the restitution amount was 1nCﬁedib1y high
and was miscalculated. . | |

And at one point -- and I think this was -- see, he
and his wife had a falling out. And I don't remember when
they fell out. But he and his wife -- his wife or her
family is the one -- my memory is -- that posted the bond
for him to get out. , »

So at one point he and the wife were on the same page.

So he was disputing the general amount of restitution and

| the amount either one of them would have taken. And at

that point we discussed getting a forensic -- trying to
hire a forensic accountant to determine that.
Now, later on he and his wife had some sort of falling

out, and he blamed his wife and her family for taking all

J
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of that money.

He also ultimately sort of concurrent with that -- the

solicitor agreed to dismiss all of the charges but for the

financial identity fraud, which he had admitted.

So I did not see at that point any real need for a
forensic accountant except to argue over the restitution.
And the problem with the restitution was I don't
necessarily buy -- I don't -- my -- I don't under -- I
don't think his argument is compelling on the restitution,

because even if -- I mean, he admits accessing Bundrick's

accounts.

so even if he's Tocked up at the beach and Kayla is

the one taking the credit card and getting them out of the

‘machine, I don't see why -- how that limits his guilt or

his ultimate responsibility as to that money.

And I just -- so I didn't see any -- once the
solicitor was willing to concede on the cases that he
disputed'?— which was everything but the three financial
1dentity fraud -- I don't see what the need for a
financial -- excuse me -- a forensic accountant was but to
argue about the restitution.

And he and I discussed the idea and the approach. The
better.approach was to admit our guilt, to throw ourselves
on the mercy of the Court, to offer to forfeit cars, to

offer to give back money, which we did, and take that
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Cross-examination by Mr. Hemlepp

approach. 1In other words, to go, "Judge, we're sorry for
the loss this victim suffered. That was our fault, that it
would not have happened but for us." |

That seemed to be -- and he and I discussed it -- a
better approach than, you know, "Judge, I only stole part
of it but then she went crazy with the money," which I just
didn't find. I don't think most judges would have viewed
sympathetica11y.

| MR. HUNTER: No furfher questions.- Thank you.

THE COURT: Any cross-examination?

MR. HEMLEPP: Thank you.
CROSS-EXAMINATION
BY MR. HEMLEPP

Q 1f I stole money would you pay my restitution for me?

A No, not -- o

Q well, why should he?

A well, the problem is if you and I stole money, you
know, that's the different case.

Q  well -- |

A or if 1 -- if you're with me -- if I stole money and
then,; you know, you sfo1e it from me, how am I not
responsible for what I stole?

Q To that, to the third victim -- to the first victim.
A Yes. |

Q If you stole money from someone in the courtroom --
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we'll pick Al.-- and then I sto1e'money from Al, why should
you pay him back for what I stole?

A I agree with you under that scenario, but, see, I
don't think that's -- the more -- the more -- the more
cogenf example would be if I knock him unconscious and take
some money out of his wallet and then you go over there and
find more money in hié wallet, sure, you're responsible for
that. But it wouldn't have happened but for me doing it.

Q  okay. | |

A That's the way I Tooked at it. I'm not saying I'm

right in that regard. I just -- the idea of standing in

front of a judge and saying I accessed this man's accounts
and then somebody else came -- my wife. Not just somebody

randomly. My wife then came and took it. I just -- I just

.don't see a judge liking that argument.

Q And for the -- for the benefit and clarity for the
judge who 1is hearing all of this for the ffrst time, the
applicant's wife is named Kayla, is that right?

A Kayla, that's correct.

Q And Kayla was also charged with-some of this.

A That's correct.

‘Qq okay. So at the time I believe she had pending

charges.
A That is correct.

Q okay. So the possibility existed that she also could
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| Michael H. Lifsey

Cross-examination by Mr. Hemlepp

be ordered to pay restitution.

A That's correct. I didn't represent hér, but that's
correct. |

Q I understand that. But did you have that knowledge at
the time of the plea?

A Absolutely. |

Q Okay. So there was a mechanism for her to be held
responsible for the actions that she took in taking money

from Mr. Bundrick.

A Yes, sir. That's true.
'Q okay. And you don't think a forensic accountant would

‘have helped to unravel this multistate, basically

electronic, financial case involving multiple defendants

-and a lot of money.

A  well, when you say unravel, I mean, I don't think it's
a mystery as to what happened.

The only question was really how much money was taken.
I guess a forensic accountant could héve made some . |
distinction as to the amount-of'money taken, and perhaps
some division of -- perhaps some division of responsibility
if his theory. as to the -- to what happened is correct.
So, but -- but, once again, that goes to the amount of
restitution. He admitted -- to me at least -- taking over
$20,000 worth himself. |
Q  Well, that's true. However, the types of charges --
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you went to C1emsbn, did you not?

A Yes, I did.

Q what was your degree 1in?

A Political science, not accounting.

Q I also was a'po1itica1 science major, and I know
nothing about accounting.

A Me either.

Q Do you have any financial background?

A oh, no, not at all. "

Q okay. Do you have any background on how electronic

trading works?

A No.

Q okay. So is -- is Mr. Miller correct that you had
obtained 0.I.D. funds for a forensic accountant?

A No. We had discussed it, and I discussed the

matter in -- see, normally -- once again, I'm a public
defender. My c1ienfs don't usually steal énough money for.
there to. be the need for accountants. That's not the usual
kind of expert I hire.

I did mention to judge Goldsmith in general that I had
a case where we might be seeking -- because he was our
administrative judge at the time -- where we might be
seeking the hiring of a forensic accountant. I told him it

was a little unusual because there's a lot of money, which

we usually don't have. His thing to me was make sure Hugh
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Michael H. Lifsey
Cross-examination by Mr. Hemlepp

Ryan is okay with it. And I remember talking to- Hugh 1in

general --

Q And Hugh Ryan, he's general counsel of 0.I.D.

1A That's correct, because it was an unusual sort of

expense.
T talked to Hugh initially. I remember talking to

Hugh, and Hugh generally being okay with the idea. And

then at that point, I believe that is when the falling-out

between him and his wife occurred, because my recollection
of this from the beginning was there -- his original -- and
I don't know what he said to Mr. FitzSimons. I don't know

what their conversation -- but my original conversation:

with him was I may have stole a Tittle bit of money but we

didn't steal near1y that much money.

And when confronted with the accounting stuff that --
as I'm certafnly not an expert -- as you said in this -=_ my
idea was let's get a forensic accountant.

By the time -- at some point after that he and the
generally shifts to a, okay, I got into the accounts but
she ran wild with them for lack of a -- I mean, I'm sure
it's more complicated than that, but that's the gist of it.
Q okay. Thank you.

MR. HEMLEPP; Your Honor, I have no further questions. -

THE COURT: Any redirect?
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MR. HUNTER: Yes, Your Honor.
REDIRECT EXAMINATION '
BY MR. HUNTER

Q Mr. Lifsey, would you say that based on your
experience you felt that the better strategy was to not
fight the restitution but just to throw yourselves on the
mercy of the Court?

A Yes, sir, and we -- I discussed that with him too. I
mean, our -- that was not just a unilateral decision on my
part. It was a -- I mean, it was my advice to him. But he
agreed with it, and that's why he didn't dispute the amount
of restitution at the -- at the plea.

Beyond -- I think I said something in the transcript

of basically maintain that what I have said today, that he
only admitted part -of it, but taking part of it, but the

wife did more of it. But we acknowledge none of this would
have happened but for us. That was the approach that we
took, and that was a strategit decision that he and I
talked about and he agreed on.
Q-- okay. sSo that kind of leads into my last question.
was there ever indication that Mr. Miller's wife and
hot Mr. Miller was the one who instigated this whole chain
of events?

A - No. Kayla Miller is no mastermind. I'11 tell you

that. No.
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I mean, I -- I view them equally culpable. oOkay. I
mean, not that it's my decision to decide culpability,
because it's not. But, I mean, there was certainly -- she

was not the mastermind in this equation. I will tell you

that. I mean, now, ultimately, she got a better deal than

he did, but you'd have to discuss that with the solicitor,

why, what happened with her, so.

Q That's all I have. Thank you.
THE COURT: Any recross?
MR. HEMLEPP: No. Thank you, Your Honor.
THE COURT: Thank you. You may step down.

Thank you, gentlemen. I will give you my ruling when

I make it. Thank you,
END OF REQUESTED TRANSCRIPT OF RECORD
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STATE OF SOUTH CAI{&H ﬁ, ) IN THE COURT OF COMMON PLEAS
COUNTY: OF FAIRFIELD 10 g? FOR THE SIXTH JUDICIAL CIRCUIT
: A/,q =:
Robert J. Mlller Ir,#3 16041,5/\» ELD Coy Case No. 2012-CP-20-0352
popti e g o | | '
an \4
PP lc | EcKH iy |
V. ) K
) ORDER OF DISMISSAL
) .
- State of South Carolina, )
: )
. Respondent. )
)

This matter comes before the Court by way of a post-conviction relief (PCR) application

filed on August 30, 2012. Respondent méde its return on October 31, '2013,‘ An evidentiary

hearing into the matter was convened on July 28, 2014, at the Lancaster Céunty Courthouse.

Applicant was present at the hearing and was represented by W. Michael Hcml;epp, Jr., Esquire.
Respondeﬁt \&as represented by Assistant Attorney General J. Croom Hunter of the S.outh
Carolina Attorney General's Ofﬁce.
PROCEDURAL HISTORY

The Abplicant is incarcerated with the South Carolina Depaﬁment of Cbrrections
pursuant to the Fairﬁeld'VCounty Clerk of Court’s orders of commitment. The Applicant was
indicted at the February 201-1 term of the Fairfield County Grand Jury for three counts of
financial identity frau;i (2011-GS-20-035, Q36, 037). Mike Lifsey, Esquire r‘epresented the -
Apphcant ‘

On Aprll 3, 2012 the Apphcant pled gu11ty before the Honorable Casey Manning.'

Applicant was sentenced to two concurrent terms of ten (10) years each. On the third charge,

' As a result of his plea, approximately eight other charges were dismissed. (Tr. p. 3, lines 6-9.)
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Applicant was sentenced to a consecutive term of ten (10) years, provided that upon the service
of three (3) years, the balance would be suspended with probation. Restitution of $30,000.0(_) was

also ordered. The Applicant did not appeal.

99
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In his application for post-conviction relief, Applicant alléges that he is being held in
custody unlawfully based on the following grounds:

1. Ineffective assistance of counsel.
a. Counsel misled the Applicant by telling him he would receive a lesser
sentence than he did.
b. Counsel failed to hire a forensic accountant and did not present defendant’s
request for a restitution hearing.
2. Lack of subject matter jurisdiction.
a. The solicitor and the court lacked authority because the offense happened
outside the state of South Carolina. :
3. Involuntary guilty plea.
' a. “Defendant pled guilty with the expectation that the solicitor would refrain
from making a recommendation to the judge and that he would not oppose
any request for leniency by the defendant.”

SUMMARY OF TESTIMONY PRESENTED
At the evidentiary hearing, Applicant testified on his own behalf The State presented
testimony from plea counsel, Mike Lifsey, Esquire (Counsel). This Court also had before it a
copy of the plea franscript, the Fairfield County Clerk of Court records, the Applicant’s South
Carolina Department of Corrections records, the PCR application, and thc_:{re'tum.

During the evidentiary hearing, Applicant testified that he was represented at his plea by

Mike Lifsey, Esquire. Applicant testified he has filed a lawsuit against the solicitor and the’

investigators involved in his case. Applicant testified that he understands PCR is solely for

attacking the representation of his plea counsel. Applicant testified he was initially e_ippo'mted'

another attorney before Counsel took his case. Applicant testified he did not remember all of the

charges he faced prior to his plea. Applicant testified there were initially ten _cha;ges filed against
Page 2 of 11
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him, all relating to financial transactions. Applicant testified he had some charges dismissed.
'Applica'nt testified he spoke with Counsel several times by telephone, but they mostly

communicated through email. Applicant testified that once he posted bond, it yi/as easier for him

te—meet—thh—Ceunsel—Apphcant—test1ﬁed-he—met—at Counsel’s—ofﬁce-the-week before-cwn
Apphcant testified they never met in Fairfield County. “Applicant testxﬁed he and Counsel
discussed his medications, but they never discussed any possible defenses. Applicant testified he
wanted Counsel to hire a forensic accountant because he disputes the amount of restitution he |
was ordered to pay. Applicant testified that expert testimony from a forensic accountant would
have helped him. Applicant testified Counsel told him not to ask for a refstitution hearing.
Applicént testified he was never charged with the crime for which restimtion was ordered.
Applicant testified that Counsel got approval to hire a forensic ac'couritant,:!and that Counsel
discussed two different candidates to hire. Applicant tgstiﬁed this occurred fifteen months prior
to his plea. Applicant testified that some of the crimes for which he was ;indicted occurred
outside Fairfield County, and the court did not have subject matter Junstilctlon Apphcant
testified Counsel never raised that issue. Appllcant testified he pled guilty because he wanted to
get it over with. Applicant testified the solicitor offered him a seven year plea offer but revoked -
it prior to Applicant’s plea. Applicant testified Counsel told him he was only pleading to three
counts, not four. Applicant testified he asked for an appeal, but it was dismissed because a
challenge of subject matter jurisdiction was not. preserved. Applicant testified Counsel should
have objected to a lack of subject matter jurisdiction. Applicant testified that he believes the
indictments are illegal because he claims they contain different charges tha_m _those for which he
was initially arrested. Applicant testified he did not discuss the indictrne'nts.with Counsel.

Applicant testified that he was in jail during the original date on the indictments. Abplicént
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testified he pled guilty because Counsel told him to. Applicant testified he was not being truthful

with the plea judge during the plea colloquy, and he was just repeating what Counsel told him to

say.

- Fol1ewi-ng——A—ppl-icantl_s—test-imoh-y-,—M'rke—I:ifsey,-.Esq_uire-(jeounsel'),'—t’estiﬁ'ed.—C—ounsel
testified he has been practicing law since 1991. Couﬁsel testified he is the Cﬁcuit Publié
Defgnder for the Sixth Jud}cial Circuit. Counsel testified he took Applicant’s casc; after Applicant
and his prior appointed attorney had a falling out. Counsel testified he met with Applicant a
couple of times ét the Fairfield C.ounty Detention Center, and then after Applicant was released
on bond, Applicant moved to Pennsylvania, so fhey communicated via email;nflost of the time.
Counsel testified that Applicant returned to South Carolina prior fo the plea,;and Counsel met
with Applicant three to ﬁ\l'/e times in person. Counsel testified that he obtained discovery and

went over it with Applicant. Counsel testified Applicant admitted to accessing the accounts from

which the money and funds were stolen. Counsel testified that Applicant c]aimed he only took

around$20,000.00 and that he was locked up before his wife stole the rest of the funds. Counsel |

testified that Applicant pled guilty to only those crimes which he admitted doing, which were
theft of funds from the victim’s Bank of America, Schwab, and E-Trade accounts. Counsel
testified the other charges against Applicant were &ropped. Cour'lsel testified Applicaﬁt had no
defenses to the charges to which he pled. Counsel testified the evidence was overwhelming due
to recordings of telephone calls made by the Applicant to the trading cbmpahies. Counsel
testified he understood Applicant’s argument.concerning t'h'e amount of restitution, but Counsel
did not think it would be a good strategy to argue that Applicant only stole pért of the money,
when Applicant was the one who masterminded the operation. Counsel tes:tiﬁed that but for

Applicant’s actions, none of the money would have been stolen. Counsel testified he thought the

Page 4 of 11

101




102

better strategy was for the Applicant to throw himself at tl;e mercy of the co_urt.!i Counsel testified
he did not have concerns about Applicant’s mental health. Counsel testiﬁedghe discussed the
constitutional rights that Applicant was waiving by pleading guilty. Counselljtestiﬁed he went
over—t-h&é1eménts-ofthe-charges—and-po ssi'bIe*penalties*with'—App'li'cant.‘Counsé‘l-‘test'rﬁ’ed’he‘had '
no concerns about the indictments or whether the court had jurisdiction to hear Applicmt’s plea..
Counsel testified the solicitor withdrew the seven year plea offer prior to Applicant’s deci'sion.to

plead guilty. Counsel testified he never promised Applicant he would receive a particular

"sentence. Counsel testified he -never told’ Applicant he would oniy get four years. Counsel

testified that once the soli.citor dismissed all of the charges except for what Appligant admitted to
doipg, there was no need to hire a forensic accountant. Counsel testified the only potential reas'on
to hire a forensic accountant at that point was to make a restitution argument, but Counéel did Anot
think the argument would resonate well with a judge or jury. Coﬁnsel testified Applicant’s wife
also had pendi.ng charges stemming from the incidents. Counsel t;:stiﬁed that he did receive the
funds to hire an accountant but-ultimately deemed it unnecessary..
INEFFECTIVE ASSISTANCE OF COUNSEL

In' a post-conviction relief action, the Applicant: begrs the burden of proving the
allegatio_ns in his application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813°(1985). Where the
application alleges ineffective assis.tance of couﬁse’l as a ground for relief, the. Applicant must
prove. that "counsel's conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S:E.2d 813. '

The proper measure of performance is. whether t};e attorney provided representation

within the range of competence required in criminal cases. The courts presume that counsel
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fendgred adequate assistance and made all significant decisions in the exercise of reaso;l.able
profeséional judgment. Strickland, 466 U.S-. 668. The Applicant mﬁst overcome this presumption
in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989)..The reviewing
eourt—appl‘i'es—a—t-wo-pronged—test—-in—evaluating-a’ﬂegations-of-ineffecﬁve-assistar;‘ce*‘of—p‘l'e'a
counsel. First, the Applicant must prove that counsel's performance was deficient. Under this
prong, the court measures an attorney’s performance by its "reasonableness under professional

norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Sirickland. Second, counsel's deficient

performance must have prejudiced the Applicant such that "there is a reasonable iarpbability that,
but for counsel's unprofessional errbrs, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsg;el, the Applicant

must show that there is a reasonable probability that, but for counsel's alleged errors, he would

not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 'Sé, 106
S.Ct. 366, 88 L.Ed. 2d 203 (1985). | |

This- Court finds Applicant failed to demonstrate that Counsel’s performance was
deficient in any way. This Couﬁ further ﬁnd; that AppliéantA presented no evidence to show any
prejudice resulting from Counsel’s representation. Additionally, this Court finds Cétmsel’-s
testimony credible and Applicant’s testimony not credible.

This Couﬁ finds that Counsel met witﬂ Applicant multiple times prior to the guilty plea.
This Court further ﬁnds Counsel obtained discovery from the solicito; and ‘went over it with
* Applicant. This Court finds Counsel’s belief that Appliéant’s restitution a:rgument would not
resonate with a judge or jury was reaso.nable. Accordingly this Court 'holdsiCounsel’s decision
not to hire a forensic accountant was reasonable, especially considering the fact that the charges

to which Applicant did not admit his guilt were dropped. This Court finds Counsel's belief that
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Applicant had-no competency issues was reasonable. This Court finds that the evi_der_lce against
Applicant was overwhelming, and Counsel did everything he could reasonably have done to
obtain a favorable outcome for Applicant. This Court further ﬁnds; that Counsel thoroughly
prepared*App-l‘icantisfase.—This-Gourrfurth'er'ﬁndS‘that‘b't}'cause—Applicant;adm‘itie’d‘to‘lyin‘g’to
the plea couﬁ, his testimony to this Court is not credible. This Court fur'Fher finds thére was no
reason for Counsel to challenge the legélity of the indictments in this case. This Court further
finds that Applicant waived any challenges he may have had by pleading guilty. This Court can
find no. evidence to support Applicant’s allegation that Counsel advised him he would receive a
specific sentence by pleading guilty. Accordingly, Tilis Court finds Applicant’s argument in that
regard to be without merit. '

Accofdingly, this Court finds Applicant did not demonstrate any deficiencies in |
Counsel’s representation. This Court finds that because Counsel’s representation was well within
the range of competence required in criminal cases, Applicant hés further failed to make any
showing that but for Cou.nsel’s alleged deficiencies, the re§u1t of Applicant’s case would have
been émy different.

SUBJECT MATTER JURISDICTION

The Applicant has claimed that the trial court lacked subj'ect matter jurisdiction. Subject

matter jurisdiction is the power of a court to hear a particular class of cases. See See State v.

Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005); Dove v. Gold Kist. Inc., 314 S.C. 235,442 S.E.2d -

598 (1994).

An Applicant may still challenge the subject matter jurisdiction of the trial court, and

.-such a claim is one that may be raised at any time. See Brown v. Stéte,. 343 S.C. 342,540 S.E.2d

846 (2001), overruled in part by Gentry, supra. Howéver, “[c]ircuit courts obviously have
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subject matter jurisdiction to try criminal matters.” Gentry, supra, 610 S.E.2d at 499; See also
S.C. Const. Art. V, § 7. Thus, the Applicant must present evidence that his case is of some class

over which the circuit court does not have the authority to preside. '

This-Court-finds-that-Applicant*s-arguments regardingthe-plea-court’s tack of jurisdiction
are wholly without merit. This Court can find no credible evidence to support a hnding the plea

court lacked any type of jurisdiction to accept Applicant’s plea. The Appliéaﬁt’s conviction

involved a criminal charge in General Sessions Court. Thus, the circuit court had subject matter

jurisdiction.
INVOLUNTARY GUILTY PLEA

To find a guilty plea is voluntarily and knowingly entered into, the record rﬁusi establish
the applicant had a full understanding of the consequences of his plea and the charges against
him. See Boykin v. Alabama, 355 U.S. 238, 243-44, 89 S. Ct. 1709, 1712 (1969). In Boykin, the
United States Supreme Court held that before a court can accept a guilt}; iqlea, a criminal
defendant must be advised of the constitutional rights he is waiving. Id. at 243,'8;9 S.Ct.at 1712.
Specifically, the accused must be aware of the pri'vilege against self-incrimination, the right to a
jury trial, and the right to confront one’s accusers. Id. Moreover, a criminal. defendant entering a
guilty plea “must be aware of the nature and crucial elements of.the offense, the maximum and
any rhax_ldatory minimum penalty, and the nature of the constitutional rights being waived.”

* Pittman v. State, 337 S.C. 597, 599, 524 S.E.2d 623, 624 (1999) (citétion omitted)." A criminal

defendant’s knowing and voluntary waiver of statutory or constitutional rights in a guilty plea

“must be established by a complete record, and may be accomplished by colloquy between court

and defendant, between court and defendant’s counsel, or both.” Roddy v. State, 339 S.C. 29, 34,

528 S.E.2d 418, 421 (2000) (citing State v. Ray, 310 S.C. 431, 437, 427 S.E.2d 171, 174 (1993)).
| i - Pége 8of 1l '
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When determining issues relating to guilty pleas, the court will consider the entire record,

including the transcript of the guilty plea, and the evidence presented at the post-conviction relief

hearing. Anderson'v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 657 (2000) (citing Harres v. Leeke,

—282-8:6-131;-318-S:E-2d-360-(1984)):

This Court finds Applicant has failed to demonstrate that his guilty plea was enteréed .
involuntarily. Once again, this Con-xrt finds Counsel’s testimony to be credible and Applicant’s
testimony to be not credible.

This Court finds Applicant was aware of the nature of the charges he was facing and the
possible penalties. This Court finds Applicant was well aware that b& pleéding guilty he was
waiving his ability to challenge the evidence against him. This Court furtﬁer finds Applicént was
well aware of the constitutional rigﬁts he was waiving by pleading guilty. This Court further
finds that Applicant pled guilty voluntarily and of his own free will. Furthermore, this Court is

not convinced by Applicant’s claims that he only pled guilty because Counsel forced him to, or

the claims that Counsel promised him a certain sentence. Accordingly, those claims are without

merit. Finally, this Court finds no reason to believe Applicant was led to believe the State would
refrain from opposing Applicant’s request for leniency or maldng a sentencing recommendation.
Accordingly, those claims are without merit. |

Accordingly, this Court finds Applicant’s guilty plea was knowingly and voluntarily
entered. This Court finds that the evidence presented ét the evidentiary hearing' as well as
contained within the guilty plea transcript clearly supports a finding {hat the guilty plea was not
coef;ed or involuntary; rather, it was freely, knowingly, and voluntarily entered. This Court finds
Applicant wés informed of the nafure and elements of the offenses with which he was charged

and to which he pled guilty. This Court further finds that Applicant was fully apprised of the
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rights he was forfeiting in order to plead guilty and that Applicant decided to go forward with his

guilty plea.
ALL OTHER ALLEGATIONS

107

As-to aryy—and_—al-l—al-legat-ions—t—hat—were—rai'sed-in—t-he—applicatioﬂ-or-at-the,-he_aﬁngiu this
mattgr and not specifically addressed in this order, the Court finds Applicant failed to present
sufficient evidence regarding such allegations. Accordingly, the Court finds Applicént has
abandoned any such allegations.

CONCLUSION

Based on the foregoing, the Court finds and conclgdes Applicant has not established any
constitutional violations or deprivations that would require this Court .to grant .his application.
Plea counsel rendered effective as§istance in regard to the claims raised by Applicant. Therefore,

-this application for post-conviction relief must be denied and dismissed with prejﬁdice. |

The Court notes Applicant must file and serve a notice of appeal within thirty (30) days

from PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate
o appellate review. See Rule 203, S(EACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d
3 95 (1991), Applicant has a right -to appellate counsel’s assjistaxice in seeking review of the denial
of post-conviction reiief. Rule 71.1(g),_ SCRCP, provides that if Applicant wishes to seek
. appellate review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf.
Applicant is directed to South Carolina Appellaté Court Rule 243 for appropriate procedures for
appeal. |

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and -
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2. The Applicant must be remanded to the custody of the Respondent.

- A5 |
AND IT IS SO ORDERED this day of , 2014,

Presiding/udge
Sixth Judicial Circuit

2 sz_(;\ , South Carolina
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- COUNTY OF FAIRFIELD

)

STATE OF SOUTH CAROLINA
)
)

At a Court of Géneral- Sessi

INDICTMENT

ions, convened on February 1, 2011, the Grand Jurors of

Fairfield County present upon their oath
FINANCIAL IDENTITY FRAUD

That Robert J. Miller, Jr. did in Fairfield County on or about August 28, 2010
without the authorization or permission of the victim, William Bundrick and with the
. - S ’

intent to unlawfully appropriate the financial resources of the victim to the defendant’
own use or the use of a third party did access the financial resources of the victim
through the use of identifying information in violation of §16-13-0510, Code of Laws of

South Carolina, (1976), as amended.
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L d 5,

STATE OF SOUTH CAROLINA ) - INDICTMENT -

COUNTY OF FAIRFIELD )

At a Court of General Sessions, convened on F’ebruary 1, 2011, the Gra_nd Jurors of

Fairfield County present upon their oath:
_ FINANCIAL IDENTITY FRAUD | Stp_'thrz‘ |
That Robert J. Miller, Jr. did in Fairfield County on or about - . °, 2010,
without the authorization or permission of the victim, William Bundrick and with the

intent to untawfully appropriate the financial resources of the victim to the defendant’s
own use or the use of a third party did access the financial resources of the victim
through the use of identifying information in violation of §16-13-0510, Code of Laws of
South Carolina, (1976), as amended. '

Against th :,.peace and dignity of the State, and contrary to the statute in such ca'se'

made an'g:provj_ &d |
S © e i < 8

Douglas A. Barfield, Jr., SOLICITOR
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'COURT OF GENERAL SESSIONS

FEBRUARY TERM 2011

ARREST WARRANT NUMBER/DOA

M400779 (DOA-11-03-10)
: THE STATE
VS.

ACTION OF GRAND JURY : .
- Robert J. Miller, Jr.

menn <21

\\u\\\l\\n\l. . - '
-Foregerson of Grand Jury
Date: = \a\ \ 1]

VERDICT

_ Indictment for

Financial Identity Fraud

Foreyperson of Pelit Jury o
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STATE OF SOUTH CAROLINA ) INDICTMENT

COUNTY OF FAIRFIELD )

At a Court of General Sessions,.convened on February 1, 2011, the Grand Jurors of

Fairfield County present upon their oath:
FINANCIAL IDENTITY FRAUD
That Robert J. Miller, Jr. did in Fairfield County on or about September %, 2010, - '

without the authorization or permission of the victim, William Bundrick and with the

intent to unlawfully appropriate the financial resources of the victim to the defendant’s.
own use or the use of a third party did access the financial resources of the victim
through the use of identifying information in violation of §16-13-0510, Code of Laws of -

South Carolina, (1976), as amended.
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Douglas A. Barfield, Jr., SOLICITOR




