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APPELLANTS’ ARGUMENT IN ‘REPLY ,

Without restating the issues or making redundant arguments which have been
thoroughly set forth in their Initial Brief,‘ the Appellanfs offer the following brief points of
clarification and reply to the arguments raised by the Respondéht.

l. The South Carolina Supréme Court has Previously Held that a Statewide
Covenant Not To Compete is Per Se Unreasonable When the Existing Customers
of a Purchased Business are Contained within a Significantly Smaller Geographic
Region.

Respondent’s Initial Brief, like the Order of the Special Refereelin thié rﬁatter,
erroneously concludes that the general more rigorous standard applied when evaluating
the reasonableness of covenants not to compete in employment contracts negates the
precedent set by the South Carolina Supreme Court in a case invalidating overly broad
territorial restrictions in covenants not to compete which are .ancillary to the sale of a
business. See e.g., Hagemeyer North America, Inc. v. Thompson, 2:05-3425, 2006 WL
51 6733, p.4 (D.S.C. Mar. 1, 2006) (“As a general rule, such covenants are given greater
deference in the context of a sale of business than in the employment context.”)
(citaﬁons omitted). In Somerset v. Reyner, 233 S.C. 324, 104 S.E.2d 344 (1958), the
South Carolina Supreme Court ruled invalid a statewide geographié restriction in a
covenant not to compete that was ancillary to the sale of a Columbia jewelry business.
The matérial terms of the Somerset covenant not to compete and that Court’s holding
are indistinguishable from this dispute between Appellants and Respondent.?

The Somerset Court stated that “[i]t is well settled that a restrictive covenant not

to compete, ancillary to the sale of a business and its good will, will be upheld and

1 As discussed throughout both parties’ briefs, at the time that Respondent purchased Appellants’
mortuary transport business, nearly all of Appellants’ business clients were located in Lexington or
Richland Counties. ) :



enforced if ‘(1) supported by a valuable consideration, (2) if reasonably limited as to
time, and (3) if reasonablyl restricted as to the place of territory, that is, where the
time is not more extended or the territory more enlarged than essential for a
" reasonable protection of the rights of the purchasing party.” Somerset, 104 S.E.2d |
-at 346 (citations omitted) (emphasis added). In striking down the statewide covenant
not to compete in Somerset, the Supreme Court noted that it “shall first determine
whether the covenant under consideration is necessary in its full extent for the
protection of the covenantee’s business or good will. If not, the territorial scope of the
restraint is unreasonable and no inquiry need be made as to the presence or absence
of other necessary requirements.” “ Id citing, Annotation in 46 A.L.R.2d. 119.
Respondent attempts to distinguish the patently clear holding in Sornerset by |
arguing that the Somerset plaintiff was not represented by counsel whi.Ie the Appellant
in this case was represented by an attorney. Further, Respondent argues that Appellant
never objected to the inclusion of a statewide ban on competition and the Respondent
anticipated future expansion of its business beyond the territory. of business purchased
from Appellant. None of Respondent’s arguments negate the express holding of
Somerset. Finding such specious justifications for an overiy broad non-compete, the
Somerset Court held that it could “find no rational basis for the ‘[statewide] extent of the
territorial restraint.” Id. at 347. “Obviously, it was unnecessary to the protection of the

business sold, or that later operated . . . that plaintiff be prohibited from engaging in a



-similar business in Charleston, Spartanburg, Greenville or numerous other cities in
South Carolina.” /d. at 3462

Respondent contends that evidence of the locetion of a business’ customers or
clientele is only one factor which should be considered by courts in exami‘ning the
reasonableness of a covenant not to eompete’s territorial restriction. Respondent’s
contention is without merit when examined under the facts, analysis, and holding of
Somerset. Further, this Court has relied on the holding in Somerset, even in cases
involving overly broad geographic restrictions in employment centracts, to hold that if a
covénant not to compete’s territorial prehibition is facially invalid, then no other
consideration is necessary by a reviewing court. In Stringer v. Herron, 309 S.C. 529,
424 S.E.2d 547 (Ct.App. 1992), theSouth Carolina Court of Appeals held that a
territorial restriction of fifteen (15) miles surrouhding three yeterinarian practice locations
in Anderson Coun&, South Carolina, whieh had the practical affect of proscribing the
competi_tioh of a former employee in “nearly 'aII of Anderson County, parts of Abbeville,
" Greenville, Pickens, and Oconee Coenties, end indeed a small bart of Georgia,” was
fecially invalid. |

Citing Somerset, the Str_ihger Court held that its “focus here ne'ed only be upon
the question of whether, as a matter of law, the covenant in issue is reasonably limited
in its operation with respect to place.” Stringer, 424 S.E.2d at 548. Further, Stringer

noted that no other factors need to be considered o'nc':e a court determines that the

2 The defendant in Somerset, much like the Respondent in the case at bar, argued that the overly broad
non-compete should be upheld, in part, because the plaintiff suggested that the non-compete could
include the whole state; that the plaintiff stated that he had no intention of going back into this particular
business; and that the statewide restriction was necessary for the protection of the defendant’s purchase
of the business. See, Id. at 346-47.



territorial restriction is unreasonable. /d., citing, Somerset, 104 S.E.2d at 346 (‘I . . . the
territorial scope of the re;straint is unreasonable . . . no inquiry need be made as to the
presence or absence of other necessary requirements.”) “If a covenant not to compete
| is defective in one of the [required elements], the Acqvenant is totally defective and
cannot be saved.” Faces Boutique, LTD v. Gibﬁs, 318 S.C. 39, 455 S.E.2d 707, 709
(Ct.App. 1995), citing, Eastern Business Forms, vlnc. v. Kistler, 258 S.C. 429, 189 S.E.2d
22, 24 (1972) (The court “cannot make a new agreerﬁent for the parties into which they
did not voluntarily enter. We must uphold the covenant as wriAtten or not at all, it must
stand or fall integrally.”); Somerset, 104 S.E.2d at 346. Both Respondent ahd the
Special Referee attempt to dodge the applicablé holding in Somerset by justifying the
overly broad territorial restriction imposed upon the Appellants based upon irrelevant
factors, such as Appellants® failure to object to the terms of the non-compete or because
Appellant Knight indicated that he planned to get out of business. Such arguments
were rejected by the Somerset Court and are contrary to the precedent determining
reasonableness based upon the territorial reach of the client or customer base of a
business at the time it is purchased. See, Somérset, supra.
CONCLUSldN

Based on the foregoing, and in addition fo the argAuments set forth in Appellants®
Initial Brief, Appellants respectfully submit that this case should be decided in
accordance with the holding set forth in Somerset and the non-compete at issue
declared invalid. Réspondent’s types of proffered justifications for the geographic
component of the non-compete, outside the exp}ess terms of the overly broad territorial

radius, were rejected by the Somerset Court as improper considerations. Thus, based



upon the foregoing, the'AppeIIants respectfully request that the Orders of the Special

Referee be reversed and vacated.
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Hon. Jenny-Abbott Kltchmgs
Clerk of Court

1015 Sumter Street
Columbia, South Carolina 29201

RE: Palmetto Mortuary, inc., Respondent v. Knight Systems, Inc. and
Robert L. Knight, Appellants, Appellate Case No. 2014-001819.

Dear Ms. Kitchings:

Enclosed for filing in the above referenced appeal, please find the original
(unbound) and seventeen copies of each of the following: (1) Appellants’ Final Brief, (2)
Appellants’ Reply Brief, and (3) the Parties’ Record on Appeal. Please file the original

- and fifteen copies of each document and return two clocked copies of each document to

me.
Thank you for you assustance If you should have any questions, please do not

hesitate to contact me.

With kind regards, | am

~

" Very truly yours,

Reginald I. Li

Enclosures
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cc:  John J. Pringle, Jr. (via hand-delivery) JAN % g 201 '
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