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ARGUMENT IN REPLY

Issue I
The State is incorrect that the trial judge’s charge was an accurate statement of law. Nor
would trial counsel have needed to be clairvoyant or anticipate any change in the law. As shown
from the history of this charge in the petition, research would have revealed that the “unlawful act”
language was disfavored. The factual scenario of this case—a drug deal gone wrong—is not
unusual and inferences of malice from the drug deal should have been easily anticipated by trial
counsel. Viewing this case through the lens of Strickland makes no difference. Trial counsel’s
error was failing to object to an erroneous jury charge and these types of errors by counsel are
routinely addressed in PCR cases.
Issue 2
The State wholly failed to distinguish the solicitor’s suggestion in this case that the jury was
putting themselves on the line against “those domestic enemies” was the same type of iméroper

arguments made in Vasquez v. State, 388 S.C. 447, 698 S.E.2d 561 (2010) and State v. White, 246

S.C. 502, 144 S.E.2d 481 (1965). The State asserts that the only prohibited argument of this nature
is asking the jury to place themselves in the shoes of the victim. This ignores the rationale of

Vasquez and White that the solicitor is not permitted to tell the jury that they must act on behalf of

the community or against criminals as a whole. A criminal trial is solely about whether the State
can prove the defendant guilty beyond a reasonable doubt. It is the individual citizen who is on
trial, and he has the right to be tried on the merits of the evidence in his own case, not on a jury’s
sense of responsibility to victims, the community, or passions inflamed by the State against all

persons accused of crimes.



Issue 3
The notion that counsel had a strategic reason for not cross-examining the State’s star
witness about lying to the police is not supported by the evidence or logic. Trial counsel’s strategy
could not have been reasonable. Donna Hutto’s testimony was devastating and impugning her
credibility was absolutely necessary. Trial counsel’s cross-examination shows that he explored the
issue of the timeline Hutto gave police, which contradicts any post-hoc rationale for the failure to
impeach her with an admitted lie in her statement.
Issue 4
The State claims that no pitting occurred because there was a “phantom witness.” Far from
being a phantom, petitioner’s defense was that Travis Harsey was the murderer. The State wholly
fails to counter petitioner’s argument that pitting petitioner against the statement of a witness who
does not testify implicates his rights under the Confrontation Clause. The prejudicial effect of

pitting is exacerbated by the complete lack of petitioner’s ability to cross-examine Travis Harsey.



CONCLUSION

For the reasons in the petition for certiorari and in this reply, petitioner urges this Court to
grant certiorari on the important issues involved in this PCR, allow further briefing, and with the
ultimate relief of granting a new trial for petitioner.

Respectfully submitted,

David Alexaned%
Appellate Deferider
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