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PER CURIAM: Theodore Manning appealed his conviction for voluntary
manslaughter, arguing the trial court erred by refusing to (1) exclude a photograph
of the victim's charred skeletal remains; (2) suppress a search warrant and the



evidence seized pursuant to it; (3) conduct a full evidentiary hearing to determine
whether he was immune from prosecution under the Protection of Persons and -
Property Act' (the Act); and (4) give a jury charge based on section 16-11-440(A)

- of the Act. A previous panel affirmed his conviction in a published opinion. State
v. Manning, Op. No. 5228 (S.C. Ct. App. filed May 7, 2014) (Shearouse Adv. Sh.
No. 18 at 16). The panel withdrew the opinion after unanimously granting both the
State's and Manning's petitions for rehearing. State v. Manning, S:C. Ct. App
Order dated June 26,2014. We now affirm in part and remand.

Before trial, Manning made a motion requesting that _thc trial court determine
~ whether he was immune from prosecution under subsection 16-11-450(A) of the
Act by conducting a full evidentiary hearing. The Cou‘rt heard arguments from
counsel and reviewed a statement Manning gave police, but did not take testimony
or consider any-other evidence. The trial court denied Manning's motion for
immunity, finding the Act inapplicable to kis case.

We find the t1‘1a1 court erred in denying Mannmg S motlon without first conducting
an evidentiary hearing. Accordingly, we'remand this case so that the trial court

- can conduct an evidentiary hearing and then rule, based upon a preponderance of
all the evidence presented at the hearing, whether Manning is immune from
‘prosecution under any provision of the Act. See State v. Duncan, 392 S.C. 404,
410-11, 709 S.E.2d 662, 665 (2011) (requiring the trial court to conduct, upon
motion of either the defendant or the State, a pretrial evidentiary hearing and
decide by a preponderance. of the evidence presented during the hearing whether
the defendant is immune from criminal prosecution under the Act); State v. Curry,
406 S.C. 364, 370, 752 S.E.2d 263, 266 (2013) ("A claim of immunity under the
Act requires a pretrial determination using a preponderance of the evidence
standard, which this court reviews under an abuse of dlscretlon standard ef
reV1ew ". :

As to Manning's remaining issues on appeal, we affirm pursuant to Rule 220(b)(1),
SCACR, and the following authorities:

1. The trial court ‘properly refused to glve a Jury charge based on sectlon 16-
11-440(A) of the Act. See State v. Mattison, 388 S.C. 469, 479, 697
S.E.2d 578, 584 (2010) ("An appellate court will not reverse the trial

'S.C. Code Ann. §§ 16-11-410 to -450 (Supp. 2013).




Judge S decision regardmg a jury charge absent.an.abuse of drscretlon ");
©id. at. 479 697-S:E:2d af 583, ("To warrant reversal?_a trial Jud_ge stefusal..
: to ‘give d requested jury charge must be both € 'oneous and ' rejud101a1 to

the defendant ;" State Vi Burkhart 350. S Ci252; 263 565, Et2d 298;%

304 (2002) ("Fallure to glve requested Jury 1nstruct10ns 18 not preJudlclal
error where the 1nstruct10ns g1ven afford the proper test for determmmg
the issies."). - -

2. The tr1al court. d1d not abuse its dlscret1on in. refusmg to exclude the

B jphotograph of the victim's charred skeletal remains.” See Stdte v. Green,
397 S.C. 268, 287,724 S E. 2d 664 673 (2012) (stating the adinission of
photograph1c evidence is within the trial coutt's sound discretion and will
not be reversed on appeal absent an abuse of that discretion); State v.
Stephens, 398 S.C. 314,319-20, 728 S.E.2d 68, 71 (Ct. App. 2012)
(statmg this court reviews the trial court's decision regardmg Rule 403,
SCRE, under an abuse of discretion standard and must give great
deference, to the tr1al court's ruhng) State v. Gray; 408 S.C. 601, 613, 759
S.E.2d 160, 1663 67 (Ct. App 2014) (statlng "[p]hotos that corroborate
important testlmony on issues s1gnrﬁcant to the case may have very h1gh
probative value"); State v. Nance, 320 S. C. 501,'508, 466 S.E.2d 349,353
(1996) ("Moreoyer, we have viewed the photographs and ﬁnd that they
were not unduly preJud1c1al to Appellant ")

3. - Thetnal court did not err in denying Manmng S motron to suppress the:

search warrant and the evidence seized pursuant to'it. See Stdte v. Brown,
401 S.C. 82, 87,736 S.E.2d 263, 265 (2012) ("When reviewing a Fourth

~ Amendment search and seizure case, an appellate court must.affirm the
trial court's ruling if there is any evidence to support it; the appellate court
may reverse only for clear error."); State v. Tench, 353 S.C. 531; 534, 579 .
S.E.2d 314, 316, (2003) ("The magistrate's task in determrnlng whether to
issue a search warrant is to make a practical, common sense decision
concerning whether, under the totality of the circumstances set forth in the
affidavit, there is a fair probability that evidence of a crime will be found
in the partlcular place to be searched."); id. at 534-35,.579 S.E.2d at 316
("A reviewing court should give great deference to a magistrate's

 determination of probable cause. ") :

On remand, if the trial court finds Mannmg is entitled to immunity under the Act, it
shall vacate his convietion for voluntary manslaughter If the trial court finds




Manning is not entitled to immunity, subject to further appellate review, Manning's
conviction will stand.

AFFIRMED IN PART AND REMANDED.

FEW, C.J., and KONDUROS and McDONALD, JJ., concur.
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requested jury charge must be both erroneous and prejudicial to the defendant.” Id. Accordingly, the
Court misapprehends the trial court’s error in denying a charge based on the Act given the Act’s
distinct differences from the common law. Since there was evidence presented at trial consistent
with the Act, a charge under the Act should have been given. The law to be charged to the jury is

determined by the evidence presented at tnial. State v. Gaines, 380 S.C. 23, 667 S.E.2d 728 (S.C.

2008). If there is any evidence to support a jury charge, the trial judge should give a requested

charge on the matter. State v. Burriss, 334 S.C. 256, 513 S.E.2d 104 (S.C. 1999). The refusal to

grant a requested jury charge that states a sound principle of law applicable to the case at hand
constitutes an error of law. State v. Pittman, 373 S.C. 527, 570, 647 S.E.2d 144, 167 (S.C. 2007).
There was evidence presented at trial that the killing occurred in the second story hallway of the
Defendant’s home where McPhatter did not live. Manning’s testimony at trial was that
McPhatter armed herself inside Manning’s house and leveled a firearm against him. Manning
was in fear for his. life but successfully wrestled the f;rearm away and he démanded that she
leave his home. However, Manning’s testimony was that McPhatter continued to advance
towards him, finally lunging for the firearm, and he shoots causing her death. Tr. 1505, In 7 -
1508, In 6. Tl}is is evidence that falls within the protections of the Castle Doctrine. Although
the trial court did not find it appropriate to submit the Castle Doctrine jury charge, it did however
find there was evidence to support a self-defense charge.

N “Althougﬂ ‘self-defense and defense of habitation are analogous, it is insufficient to
charge only self-defense when a charge on defense of habitation is warranted.” State v. Bryant,
391 S.C. 225, 705 S.E.Zd 465 (S.C. App. 2010). Just as it is insufficient to only charge self-

defense in a defense of habitation case, it is insufficient to only charge self-defense in a case

where evidence has been presented to sustain a Castle Doctrine charge.




I - Photographs :
Mannmg a]so ralsed the issue of whether or not the lnal court abused.its dtscretlon by

refusing to exclude a photograph of McPhatter s skeletal remains. The Court dismissed tlus issue

| pursuant to 220(b) and cited State v. Green, 397 S:C. 268, 287, 72_4: S.E.2d 664, 673 (20'-1.2) (stati'ng
. the admission of eytdenc‘e are within the trial court's discretion .ar1d will not be: _reve_rsed absent an
.abuse of discretiOn). _Cj_rgeg does not address the ,is:sue of admissibility of pho_to_graohs but ra_ther"
T smh'ds‘ for the- general propo"sition that rulmgs on admiSSion of ..evi'dehce are: rulings-that"will not be
dlsturbed absence: an abuse of discretion by the trial. court. Because the trial court abused lts :
'dlSCl‘Cthl’l in adnuttmg 'the gruesome mﬂammatory photo at issue here the Court should reconsxder
its affirmance of this issue. '

' “AlthoUgh photogra'phs may-be used to corroborate other-eyidence it is-well es'tablished that
 photographs calculdted to arouse the sympathies and prejudlces of the jury are to be excluded 1f they
are 1rrelevant or ‘unnecessary to the issues at tnal ? State v. Torres 390 8. C 618, 703 S. E 2d 226 |

' (2010) (photos -ca]culated to arouse the sympathy or prejudice of the yury.should_ be excluded 1f they

. are not necessary-to. substantiate -material facts or conditions); State V. hdiddleton .288 S.C. 21,24,
339 S E 2d 692 693 (1986) (mtemal citations omutted) (reversmg and remandmg where the -
_mformatlon contamed in the photographs was not really at 1ssue -and other testimony negated any.

arguable evndentlary. value'of the photographs); see State v. Brazell 325'S.C. 65, 78, 480 S' E.2d 64,

72 ¢ 1997) (agreemg w1th the same ev1dent1ary pnnclples, but factually dlﬁ'erent) State v. Waitus,
224 S.C. 12 77 S.E: 2d 256, 263 (1953), ‘State v. Elders, 386 S. C 474 .483, 688 S.E.2d 857, 862

(Ct. App 2010) (agreemg w1th the same ev1dent1ary pnnc1ples but factually dlﬁ'erent), see also




Rule 401, SCRE (defining relevant e,'vidence); Rﬁle 402, SCRE (prohibiting admission of irrelevant

ev1dence)

Addmonally, Rule 403 of the South’ Carolma Rules. of Ev1dence allows for relevant.
ev’i_dex_lce to be 'excludéd “if i 1ts probative value i is subst_anually"outwelghed by the danger of unfair .
: pﬁjudice » Rule' 403, SCRE; see also State v. K’elley,..31'9'S C. 173, 177, 460 S:E;2d 370 ('1955) _
(“It is well settled that ev1dence should be excluded when its probative value is outwelghed by its
pl'e_]lldlCla] eﬁ'ect ”). In order to constitute unfau prejudice, “the photographs must create a tendency:

. to suggest a decision cn an improcer basis, com'moﬁly, although not necessarily, an emctional one.”

Kelley, 319 S.C. at 178, 460 S.E.2d at 370 71 (quoting State v. Alexander 303 S.C. 377, 401

S E.2d 146, 149 (1991)): Probatlve means tendmg to prove or dlsprove a fact in issue at trial.
Probative value is “the measure of the importance of “that tendency to the outcome of a case.”
Collins, at 4. “It ie the weight that a piece of relevant evidence W111 cany in help'ieg,,ihe mer of fact
'c._lecide the issues. - “The more essential the -eVi_dence, the greatei;-',i_ts probative value.”” .m’ 398
l_ S.C. at 202, 727 S.E.2d at 754 quoting United States v. Stout, 509 F:3d 796, 804 (6th__Cir. '200.7);- |
" Thus, the trial court must deter_mine the probative \}alce of a particular piece of eﬁider_ic_e; -nc'tr _i'n‘a"' '
vacu_mﬁ, But in the context of the speciﬁc .'issues presentat trial. |
Iﬁ _the. pwsent case, the inflammatory information conta’ined in the admitfed photograph was
neither re]e'\/ant" nor necessary _tc- the disputed.__iSSu'es at Meming’s- trial. McPhatter’s | s_keleta]_
remains were not at.the place of the shooting. \Iﬁe ghastly photograph depicts the scorched remains
-of McPhatter;s skull, spine, and peivis curled across the spare tire well of the trunk of herbumed car
located in the woods of Feirﬁeid County, yet the shooting occurred inside the hallway.of Manning’s-
house mi_les'iwlvay: in.‘ Richland County. Moreo_\r-er, the picture did not even indicate the cause'-'cf

McPhatter’s death—the bullet wound to her head was locat_ed_on the back right side, which is not |




visible in the photograph. In fact at the time the 'phdtograph was entered into e_vidence-, the cause of

| death had already been proven at trial by Dr Marcus’ testimony' nsing X-rays 'to. show the damage to-
McPhatter from the bullet. Addmonally, Manning never contested how McPhatter was killed; from
lopenmg statement to closing argumeiit, Manmng s position throughout trial was tbat he’ mdeed shot
McPhatter in self defense. The admission of this photograph was purely graturtous and de51gned to
evoke an emotional response.

Further while the issue of mallce was contested the p1cture of McPhatter s charred remains -.
does not show mallce at the time she was killed. The element of ma]rce must be present at the time
McPhatter was killed in order to prove m‘urder-l, not after. " As _Marming’s counsel Tepeatedly
-emphasized at t'rial .the_State’s 'case focused primarily on what: occurred .before or aﬁer:McPhatter’S- .
death rather than the events that occurred’ msnde Mannmg s home on the aﬁernoon of May 6, 2009.
Counsel’s. concerns were proven correct, as the State’s attempt to Justrfy admrssron of the'
| photograph of McP-hatter- s burned skill, spine, and' pelvis'in the tl"unk- of her car was 'thin]y premiSed
on showmg mahce However if anythmg, the fact that McPhatter s remains were burned in. her car
ata remote location in Farrﬁeld County indicates Manmng s attempt to: hrde or.cover up the cnme
not whether he -harb_ored mahce at the earher time McPhatter was shot in Gadsden-. Thus, the
grbt'esque 'imagery: of McPhatter’s partial ‘_remains was irrelevant to even t_he. c_ontes,ted; issue of the

case, and created a tendency to suggest a decision on an impropeér, emotional basis. See, e'.-'g-.;_. Rules

401 and 402, SCRE; Middleton, 288 5.C. at 24, 339 S.E.2d at 693, |
MOreover, the infonnation contatned in the photograph'-was already established by _the'State.
As. mdrcated above, the cause of death.was-alrea'dy pr.oven. at trial by Dr. Marcus’ testimony and
—~McPhiatter’s x-rays .w'ell; before the inflammatory picture was admitted. Also, testimony from.

‘multiple ofﬁcers’ indicated'.Whe'r'e.and in-'wliat_ conditions McPhatter’s: partial remains were found.




Tr. 722,-1L. 7-14; Tr. 967, 1. 10-15; Tr. 1123, 1. 11-15. Therefore, although the _phdtograph

_cortoborates other testimony, its probative evidentiary value was nonexistent as the __fact:s_-it could

prove were both repetitive and uncontested. Accord_ingl'y,l _th_é only value of -ih_e grucs_bme-

i)hoto'graph- devolves to the one reason expressly forbidden by law: to arouse the sympathies and

prejudices of the jury. See, e.g., Rules 401, 402, and.403, SCRE; Middleton, 288 S.C: at 24, 339 |

S.E.2d at 693 (reversing conviction where the info_rmatibn contained in prejudicial photographs

“was not really at issue,” and where testimony from the forensic pathologist negated any afguable

'e'videntiary value of _.the.'photographs.” ;_wli_tg§,224 SC at27; 77 S.E.2d at 263.
| Finally, the photograph of McPhatter’s partial remains served to prejudice Manning. The
Stafe was permitted to ehter a photograph: into eviﬁence-displ_aying the scorched and twisted s{piﬁg,
Ipelviﬁ,.and skull of ﬂle--victim' inside thc_ trunk of her buméd out car. As in Waitus, the information
contained in these photos was not disputed and was already established by .testim‘o'ny._ Id. (rg'versing
- \-&here four .pict'ures.o_f th;e_ victim at the crime scene that showed marks, bruises and -abmsion_é, and
the condition of thé victim’s clothes, were admitted into -evidencc éven though 'those facts wére ﬂot
dlsputed and were already estabhshed by testlmony) Therefore, the only remammg value-of the
photographs of McPhatter 'S partlal rémains was-to arouse the sympathles and the: prejudlces of the

jury; -thus creating a tendency to suggest a decision on an improper basxs. Middleton, 288 S.C. at

24, 339 SE2d at 693; Kelley, 319 S.C. at 178, 460 SE2d at 370-71. Less inflammatory

_p'hotogﬁiphs of autopsy pictures have been described as bejn’g’ at the outer limits of what the law

permitsa jury to consider in a death penalty case. Tomres, 390 S.C: at 624,703 S.E2d at 229. In’

Torres the South Carolina Supreme Court spéciﬁcally cautions “all ‘solicitors to refrain from

| pushing the enveldpe on admissibility in order to gain _a'\_.rictoi'y._..” Id In T(.)rrés_.'t_.h'e 'Cou'n'

ultimately found that the gruesome photographs were admissible to show the circumstances of the



crime and the nature of the defendant but it is important to note that Torres was a capital case in
which other factors are at issue. That is not the case here. In this case the central issue was whether
or not Manning killed Ms. McPhatter in self defense. Adxmttmg into evidence this harrowing
photograph served no purpose other than to cloud the solitary issue of the trial with emotion
rendering the jury incapable of cool reflection and analysis.

Accordingly, the trial court erred in admitting the photographs in Manning’s trial and
Manning was prejudiced by the errone(;us admission, as “[t]he prejudice created by the photographs

clearly outweighed any evidentiary value.” Id. (emphasis in original) (citing Waitus, 224 S.C. 12,

77 S.E.2d 256, and State v. Edwards, 194 S.C. 410, 10 S.E.2d 587 (1940)); see also Rule 403,
SCRE. Therefore, Manning respectfully seeks rchearing of this issue by the Court of Appeals.
III.  Search Warrant Issue

Appellant appealed the trial court’s failure to suppress the search warrant. This Court
affirmed this issue pursuant to Rule 220(b) SCACR citing State v. Brown, 401 S.C. 82, 87, 736
S.E.2d 263, 265 (2012) for the proposition that an appellate court must affirm a Fourth Amendment
Search and Seizure issue where there is any evidence to support the ruling. In this case there was no
evidence to support the ruling and this Court should grant the petition for rehearing. However, the
Court did not address specifically the problematic hearsay that was present in this search warrant.
The affidavit was based on multiple levels of hearsay which the State could not establish was gained
in a reliable way. RCSD Investigator Tommy: Croxton did not have personal knowledge of the facts
stated by hfm in the affidavit and did not provide a substantial basis for crediting hearsay at each
level. Upon questioning by the Court at trial Croxton admits that he does not know who typed up
the probable cause used in the affidavit to obtain the search warrant. Tr. 513, In 21 — Tr. 514, In 7.

The information provided in the affidavit by Croxton appears to be hearsay statements of RCSD

11



Sergeant D. Robinson. The record is l"eplete' with the fact that Detective Fitch of CMPD constructed

the probable cause for the search warrant prior to ever entering Richland Coimty, and Sergeant

Robinson conﬁnhs that he obtained Fitch’s pfobable‘ cause from a ﬂash drive and entered'it_ intoa
RCSD form. Tl" 521 112-10. Robinson admits on cross examination that he es;sentially cut an(i '
pasted Fitch’s probable cause into a RCSD form. and that his afﬁdavxt was v1rtually 1dent1cal to ‘what
Fltch had previously prépared. When pressed on the subject Robmson claims that he d1d author the
ﬁnal .conclusory phrase "[bJased on- these facts, it is believed that there is probable cause’ to believe
that e_vidence of mu:der contained within the residence l'ocated at 8047 Bluff Road, Gasden, South
Carolina 29052.” Tr. 525-526, Tr. 526, In'11 — Tr. 528, In 8. The trial judge even goes as fal;'as._to

describe Robinson as a “transmitter of someo'ne else’s writtch f(’)'xm_._” Tr, 518,In 16 = Tr. 519,In 7.

As it is clear from the record that Robinson had no personal knowledge of this case at this. point, and.
| only obtained his probable cah;e from an out of state agency, he cohl‘d not have provided Croxtoh
with a substantial basis to obtain the search warfant on his behalf. | |
Here, it is evident that Croxton has 'ho pehsonal knowledge and a level of hearsay exists; as
. he is signing on behalf of Robinson. Consequently, the affiant s tasked with the responsibility of
establishihg a substantial ba_sis for crediti_nglthe_.ihearsay. At no point.in the affidavit, hew_eve_r__, d_c,ies
Crexten explain the circumstances on.ho.w the information was provided to h1m by Robinson. The
afﬁant failed to’ estabhsh a substantial bams for-crediting the hearsay received by Robmson |
Moreover, the affidavit, whlch appears to contain double and even tnple hearsay, fails to estabhsh a
| su_bstaht_lal basis for cr_edltmg-: the hearsay at each level as is required by _Dm At no'point in the. _
affidavit signed by Croxton, does the afﬁant indicate who '.Rdbihson is and where he stands in the.

chain of custody of hearsay ‘information that was ulumately relayed before the magistrate Judge on

"~ May. 22 2009. The afﬁdavxt mentlons an “Ofﬁcer Plckler” and genencally refers to “Detectlves



but the affidavit does not indicate who the detectives were, nor does it even attempt to .pro'vide a

su_bst_arrtial' basis for the multiple levels of hearsay s'taterhents by crediting the: appropriete declarant
at each step of the chain of custody | | |

. The Court does c1te State v. Tench, 353 S.C. 531, 534,579 S. E2d 314, 316 (2003) for the
_‘ principle that the maglstrates task in deterrnmmg whether: to issue a search warrant is to make a
| practical common sense decision concerning whether, under the totahty of the clrcumstances' set
.forth in the. afﬁdavrt, there is a fair probabrhty that evidence of a cnme will be found in ‘the
partncular place to be searched. The Court further cites Tench. for the proposmon that. the appellate
court should give great defererice to the m'a_grsu'ate's determination of probable cause. The search
warrant ‘at issue is plainly insufficient. It sets forth no facts to establish probable caiise that (1)
" McPhatter is'dead, (2) that Manmng killed McPhatter;'..or (3) that a crime occurred in _Manuing’s |
residence or car '.which the police‘ searched. pursuant to the warrant. Indeed, there. is not eveir a
single allegation that a crime occurred in the body of ‘the afﬁdavxt Thus thej magistrate had
insufficient mformatlon upon which to make a deterrmnatron of probable cause and this Court
.should reconsider its: a‘fﬁ'nn‘an‘ce of this issue.

- An examination of the Search Warrant provides no basis to believe that a crime has been
committed or that _such items would constitute evide_uce of a crime or would be found at the
residence of Manmng; hlS car, or that die'-'seizing of DNA material t’:ould_ pro\re evidenCe of an
enumerated cr@me ﬁ"om_. 'Fr_om- CMPD’s first arrival in Columme-,-'SC on May 21\st, 2009 to May
22nd, ..2009 Whertthey seerched the house_,-.they learned no_thing m their investigation that uvould

have risen to the level of probable case. “Mere suspicion, rumor, or strong reason to suspect

[wrongdoing] are not sufficient.” United 'S'_tutes-v. Han, 74 F.3d 537, 541 (4th Cir.1996) - .
B / '



Defense counsel argued exfensively during the pretrial suppression moﬁon ﬁxaf R_CSD and-

CMPD only had probable cause to believe this was a _missing'person case-at the time ﬂley-obtained |

the murder search warrant. Tr. 498, In 16— Tr. 501, In 11. This argument was supported by the May

22, 2009 search warrant return stating case type as “Missing Person,” and more telling was that . .

RCSD Captain Stan Smith’s report described how only on May 23th,. 2010 had: the ii1ve‘stig‘atibn-

turned into a hormclde mvestlganon It took six days of additional investigation into the mformatlon-.

that was obtained from the search of Manning’s residence for the mvestlgatlon to transfonn ﬁ'om a

- Missing Persons case-into a homicide investigation Furthe‘rmbre th‘n‘ Manning’s uncle arrived on
scene durmg the execution of search 'warrant he was mformed thls was a mlssmg person’s
mvesugatlon per police reports. Defense counsel’s complamt that this search warrant lacked

probable cause is confirmed by the testimony of Investlgator Robmson when he admlts that at the.

time he prepared the affidavit for the warrant law enforcement did not have evidence. that McPhatter

was even deceased;. Tr. 528, 11 11-14. Upon inquiry by the' trial Court as to how probabIe' cause can

exist for'a murder search warrant when a crime is not even alleged to have been committed, the

prosecution responded that “the fact that thefe is no evidence leads to a conclusion of murder.” Tr.

532,1n 15 - Tr. .533, In, 13. This assertion by the state is net supported by the caselaw supra. and

- underscores the fact that at.the time of the search probable cause did not exist for a murder search
' ,_wa,n'a'rit,' Accordih'gly the search warrant and all of its fruits should have been suppressed by the
Court.

The affidavit provided on May 22, 2009 ultimately fails to meet the preﬁable ‘cause

requirement of the F ourth Amendment to the U.S. Constitution. Accordingly, the trial Court erred. .

by not suppresSing tlus search warrant and all the fruits of the search.
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STATE OF:SOUTH CAROEINA ...

IN THE C(__)_U_R__f'-,(’)l'? APPEALS

Appeal from chhland ounty"

. TheodoreManning,

). i PETITIONFORREHEARING . -

-v"‘the Protectron of Persons and Property Act. The Court-found'a full ev1dent1ary~,heanng'

" -'was reGImred pre-tnal and also found it could not rev1e' "the trlal court s. determmatlon e .

Thls Court found the trlal court erred in. farlmg to prov1de Appellant wrth a full

'.evrdentlary hearmg pre-tnal m order {o determme whether he -8 entltled to 1mmumty |

-under th_e Protectlon of Persons and Propexty Act Secuons' 16 l l-4lO through -450 of the . |




includiﬁg allowing Appellant’s counsel to argue what ‘evidence indicated Appellant was.
entltled to 1mmumty under the Act Asa result, Appellant received all the cons:deranon. .
pre-tnal that is requlred under ‘State v. Duncan, 392 S.C. 404 709 S. E. 2d 402 (2011) .

Fmally, Appellant received a ruhng from the tnal court that he was not entitled to‘

'1mmumty, which he was able to appeal

 Similar to the ruling in Duncan and the Protection of Persons and Property Act;

the Sexually Vio‘lén’__t. Predator Act allows a judge to make a detennination under the Act.

Under section 44—48-30(2) of the South Carolina Code, the trial judge is entitled to make

a determination of whether the crime for which a person is-charged qualifies as sexually
vio_le_ht._eveh when it is not specifically listed under the Act. In State v. Wessinger, 408
~ 8.C. 416, 759 S.E.2d 405 (2014), th_e South Carolina _S'upfeme Court considered wh‘ether

an~ individual is ‘entitled to a full ‘evidentiary hearing -"p"rio"r to the judg"e malcmg a

'determmatlon under the SVP Act. The Court spemﬁcally held: “We hold that the scope'

.and necessny of a separate ev1dent1ary hearing is to be determmed on a case-by-case :

. basns. _ .& at 420. ThlS holding demonstrates the desire to allow a trial judge to
detertnih‘e- the extent of a hearlng necessary to’ make a discre’ti‘o'nary' niling, such as the
.mling _uhder.the'SV P Act or a ruling regarding imtnu‘hl@ under the Protectiqn\of Persons
and Pr'ob"'ert_y Act. | |

As in Wessinger, the trial court in this case was presented with evidence

by Appellant which was uncontradicted by the State. Appellant acknowledged his’

statement '.-contained the facts surrounding ‘his shooting ‘of the victim. The trial court
considered those facts, the arguments of Appellant’s counsel regarding any theories-under

which _he believed his client would be entitled to immunity under the Act; and .all

18



statements by the State prior to making a clear ruling that Appellant was not entitled to

irnmunity. _The trial court in :ihi_s case heard all that was 'nec,essary to know the facts as
presented by Ap_pell_ant;s counsel' did not and would never-rise to the standard ne_ce_ssary -

to .proVide for immiunity under the Act. The court did not need to hold an .ev_i_dent'iary'

hearing ‘with testimony from witnesses in-order to reach the conclusion it reached and
_'requiring- such a hearing pl'aces an unnecessary burden on the trial court when the issue is

_ stralghtforward as.this Court even found in its oplmon

L

Appellant never asked to call any witnesses in support of his posmon and never

objected to the tnal court s hearing the motion without witnesses belng called. (T. 462-

471-'; R.. 462-471_-). He never asked to proffer additional testimony or indicate to. the: trial

court the additional testimony he would. have presented'had he been entitled to a full

testimonial _evident_iary‘ hearing. As a result, Appellant receiVed a determination priorto -

trial as he was entitled to under Duncan.

Addi'tionally,- this case is similar to lthe case of Peterson v. State, 983 So.2d 27

(Fla. App. 1 Dist. 2008). In that Caee, the ‘_ Florida Court approved a trial court’s

proccdur_e in - which the “trial court conducted a hearing at which the parties did not:

present live- evidence but, instedd, presented the dep_oSiti__on of an eyewitness-petitioner’s
and'the victim’s sister-as well as thc.depo_sition of t_he:all_eged victim.” Id. at 28;
Further this Court erred in requmng a remand fora- determmanon 10 be made by

the trlal court.' First, no. more extensive evxdentlary heanng can be held then the tnal in

whlch Appellant testified and presented all evidence he des1red to present. As.a result-

! Agam the State does not believe any further heanng beyond that, conducted by the trial court is. necessary,

but in the event the Court disagrees and finds further evidentiary hearing is warranted, the State submits

any error is harmless because Appellant presented all ev1dence mcludmg his own testimony ‘at tnal ‘and
none, of the evidence supports a claim for i lmmumty :




 there can be no dlfferent evidence presented at the hearing from that presented under oath

' at the trral At a mrmmum, this. Court can review the, conclusron by the trial court that thef"_""

| -P_r_ote'ctl'_on of Persons and Property Act does not apply based on th_e_fulle'st' ev1der__1tt_,a'ry B

" heanng presented the trial.

Thls is exactly what took place in Denms V. State, 5i So 3d 456 (F la 2010), when -
the tnal court held no heanng at all. The Court consrdered the evrdence presented at tnalf -
because it found that all evrdence to be presented related t0 the ‘claim .of- 1mmumty was"..
Ipr'_e_se’_nted _at' 'tnal. 'I_Ire Court then fou__nd based.on_,'_the evrden(:e,.presented-_-at.‘n'__rr_g_l 'tha_t‘th_e‘

deféndanit was not. entitled to immunity. The sarne déter‘r'nination sh'ould"b'e_. made mthlss :

N

“case if this Court concludes-a hearing beyond that conducted by the trial cotirt s fequired.

Addltionally; it makes 1o sefse ifi remandinig .7for-a-'detenninati0n .'by the trial court
. -when his rulmg can be rev1ewed based on the same- ev1dence con51dered by the jury. The. B
jury specrﬁcally rejected any defense ra.lsed by Appellant and found beyond a reasonable -

doubt the State dlsproved any defense and proved Appellant gutlty of the. charges .

Further the trlal court already made the legal determmatron no provrsrons under section

T

| 16-1 l-440 applled to -Appellant’ s caseso the only remammg cons1deratlons would be the- _

_ common law provrswns consrdered and rejected by the j Jury

Asa result there is no need to. remand and mstead the Court should consrder thet
facts rpresented at trral and whether there is any evrdence Ito support a conclus1on that-:' .
Appellant is not entltled to. 1mmumty If thrs analysrs is undcrtaken 1t is clear there is: ° -
: ev1dence to support the trial court s ﬁndmg Appellant s not entltled to 1mmumty and,

therefore, Appellant s convrctron and sentence should be afﬁrmed w1thout resort to-

-y

reman_jd for an. unnecessary second. det_ennr__'_natrdn_by-t_he‘t_nal-_court.

':_2{..0'



CONCLUSION

For all of the foregoing reasons, the State requests the panel grant the petition for
rehearing, find the trial court properly considered Appellant’s request for immunity, and

affirm Appellant’s conviction and sentence.
Respectfully submitted,

ALAN WILSON
Attorney General

WILLIAM M. BLITCH, JR.
Assistant Attorney General

BY:W\ é . W
William M. Blitch, Jr.

S.C. Bar No. 15608

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT

December 4, 2014
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The %dutb Carolina Court of Appeals

The St-é;té, Respondent,
V.
Theodor_é Manning, Appellant.

Appellate Case No. 2010-176707

ORDER

Appellant and Respondent filed petitions for rehearing. After careful consideration
of both petitions for rehearing, the Court is unable to discover that any material
fact or principle of law has been either overlooked or disregarded, and hence, there.
is no basis for granting a rehearing. Accordingly, both petitions for rehearing are

denied.

Columbia, South Carolina
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- Luke Adcock Shealey, Esquire
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