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STATEMENT OF ISSUES ON APPEAL
| 1.

Whether, statements signed by appellant, who could not wﬁte, and made orally to a
private céntré{:tor who administered a poiygraph examination were admitted inm violation of
éllppellav.nt’stiﬁh and Sixth Amendmént rights when the police conducted a three-phase
ihtérrogétién violating Missour.i v. Siebert’ and failed to administer Mz'ra,nda2 warnings
before the polygraph?

| 2.

Whether the trial court should havé directed a verdict.in favor of appellant on the

levv;fd‘act c‘.hafgevunder the corpus delicti rule because, other than appellant’s extra-judicial

statements, no independent evidence existed?

N

' Missouri v. Seibert, 542 U.S. 600 (2004).
> Miranda v. Arizona, 384 U.S. 436 (1966). .
: » ;-




- STATEMENT OF THE CASE

On, May 8 2009, a Greenwood County grand jury indicted appellant William
Donald Bolt for lewd act. R.407. On June 12, 2009, the grand jury indicted appellant for
.second degree criminal sexual conduct with a minor. R. 409. On September 3-5, 2013,
appellant was tried before the Honorable Donald B. Hocker and a jury. R. 1. Lance Sheek
and Cam Merrow represented the State. R. 1. Janna Nelson and Shane Goranson -
represented appellant. R. 1. The jury convicted appellant on both charges. R. 381,11 12 -

20. This appeal follows.



STATEMENT OF FACTS

| .- Over sevén years from the date of the alleged incideﬁt, >Appelllant Donald Bolt
| “(“Bolt™) Wa§ triedvfor;r-nloleéting Mino?. R.406. R. 1. Bolt’s stepsonA was married to
Minor’s older -s‘ister. R.129,1.11-130, 1. 14. Bolt lived in.a small hbmé on a lake. R. 136,
: l 22 —\137, LS. Bolf;s home was the site of numerous family gatherings aﬁd cookouts. R.
255,11.21-24. R.276,1.22-277,1.9.
| Minor. was eleven years old at the time of the alleged ébuse. R. 128, 11 22 -24. She
was liviﬁg in an ofphanage. R. 155, . 21 - 156,1.9. Minor’s mo_théry was an alcoholic, had
| _':a prescription &ug proi)lem, and had been “in and out of rehab and' treatment programs”
4 thr_oughdqt Minor’s life. R. 154,1. 15 — 155, 1. 1. Minor’s sister had temporary custody of '
‘ hér, but sent ,Minér‘ ‘to the orphanaée because she could not afford to take care of her. R.
156,11 11 = 15, |
During the summer of 2006, Minor went with her sister and brotheffin-law to spend
E the night at Bolt’s house. R.' 130, 11. 15 -25. On'_ this night, Minor claimed that B'olt came :
in’té a I“OOI’I‘IIV where s};e was pretending to be asleep, pulled down her pajarﬁa bottoms,: and
: -'digitally'penetrated her vagina. R. 132, 1. 2 -133,1. 7. '.Bblt supppsedly pulled .Minor’s-
: pants back ulz; and left the room. R. 142, 11. 4 8. _ |
Two othe:r éeople were in the room with Minor at thé time, her brother énd her
| niéce.} R. 1‘44,".1. 21 — 145, 11‘2.. Bolt’s wife was in the house. R. 203, 11 13'.— 14. Minor’s
sister ‘and brother-in-law were" in the house. R. 145, 1l. 24 — 25. Minor could not remember
yvhether Blo_lt’s sc-)ns,l Adam and Cody, where the;e. R. 145, 11. 20 — 23. Minor agreed that ‘A
“a qu of other people” v&ere in the house that night. R. 145, 1l 12 —15. anq of these
B péoplel except Bolt’s wi_fen testified. The police never interviewed any of theA other peoplé in

“the house that night. R. 205, 1. 25 — 206, 1. 9. Minor claimed she. and the two kids were
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.asleep in a bed in the back bedroom watching television. R. 132, 11. 9-18. R. 146, 11. 10 —
16. Bolt’s.wife testified the back bedroom only had a bed in it for a brief period in 2007 (a
year éﬁef the allege& abuse) and had never had a televisiqn. R.310,1.9-311,1. 4. The
roém did not have a working wall outlet, and for lights, the Bolts had to use an extension
cord. R.' 311, 1. 5 — 7. When children would sleep in the back room, they slept on pallets,
nét abed. R.3 1'0, 1L .9.— 16. Bolt confirmed his wife’s description of what he described as a
stdragé room andlthat it lacked a bed, a television, or power. R. 265,1. 18 —368, L. 10.

| , Miﬁor_ did not report the abuse allegations until over two years later, in September
2008. R; 147,1. 24 —148,1.22. A school cqﬁnselor noticed marks on Minor’s arms. R.
147, 1. 24 - 149, 1. 3. Mlinor was cutting her arms with tacks. R. 147, 1. 24 - 149, 1. 3.
The school counselor told Minor’s mother. R. 147, 1. 24 — 149, 1. 3. Minor then told her
mother that Bolt abused her, and they reported it to the police. R. 134, 1l. 7 -23. At the
time of the report, Minor was living with her mother and her mother’s boyfriend. R. 134,
L7 - 13.;Minor’s mother’s relationship with her boyfriend was physically abusive and
the police were sometimes called. R. 166, 1. 15161, 1. 2. Minor told her counselor that
she wanted to get o.ut of that house Bece;use it was difficult to live there. R. 162,1. 18 —
215, 1. 2 'TE.ven though Minér had éounéeling at the ofph’anage for most of the time
between the alleged aBuse and her report of the abuse two years later, Minor never
' mentioned. these allegations fo her counselor. R. 157, . 2i - 159, 1. 1. Minor talked to
' her counselor at least once a month during this period. R. 158, 11. 6 —23. |
Bolt testified and cienied abusing Minor. R. 257, 11. 18 —25. _R. 268, 1. 22 — 269,

1. 3. No physical evidence of the abuse existed. R.217,11.1-7.



ARGUMENT

.

| Statefnenté signed by appellant, who could not Write, and made orally to a private

" contractor who administered a polygraph examination were admitted in violation of

appellant’s Fifth and Sixth Amendment rights when the police conducted a three-phase

 interrogation violating Missouri v. Siebert and failed to administer Miranda warnings before

the polygraph.

Relevant Facts

Bolt admitted hé was “not very smart.” R. 253, 1l. 19 — 21. He could not
. remembef how far he madé it in school but gﬁessed he made it through junior high. R.
, 253, 1. 25 - 254, 1.15. He worked construction. R. 253, 11. 14 - 16. - Bolt stated, “I can
read véry little. I can’t write that much at all.” R. 281, 11. 21 - 22.
Bolt signed the following statement that was written for him by Investigator
Brandon Strickland (“Strickland”) of the Greenwood County Sheriff’s Office:

' Inv. Strickland is writing this statement for Donald Bolt due to
Bolt not being able to write.

I Donald Bolt did in the night in question go into the bedroom

 where [Minor] was in bed with her sister [name omitted] and her brother

[name omitted]. I sat down beside where she was laying and she appeared

to be asleep. I pulled her pajama britches down and touched her private

area. I put one finger inside her vagina. This was very quick and I then
pulled her pants back up and went to bed.

* R. 194, 1. 8 — 195, 1. 12. The admissibility of this statement and oral statements made to a

_ private polygraph contractor, Darryl Owen v(“Owen”), were the subject of a lengthy

Jackson v. ‘Denno, A378 U.S. 368 (1964) hearing and argument which the trial judge took

‘under advisement overnight. R. 97,11.2 - 10.



The sequence of events leadihg up to Bolt signing the paper written by
‘Ir.1vestigator St-rickland was as follows. Bolt heard that the police were looking for him so
he went to the sheriff’s department. R. 131, 1l. 2 — 12. Investigator Strickland originally
testified ét the m 'hgaring that even though he wasn’t f‘positive;,” he was “pretty sure
~ that we went and got” Bolt, and that he thought they placed Bolt under arrest. R. 18, 1L

19 —25.- dn cross—ekamination at the Denno hearing and during the trial, Investigator

Strickland admiﬁed that ‘Bolt came voluntarily to the sheriff’ s office. R.32,1l. 10 - 16.
-_R. 210, 1. 1 — 3. Investigator Strickland read Bolt his Mm rights and Bolt signed a

waiver :df his rigﬁts. R. 19, 1. 3-20,1. 25. The waiver of rights was signed on December
’ 4,“200_8, at 9:40 PM. R. 38, 1. 5 - 10. State’s Ex 1. Bolt denied any wrongdoing and
| the‘police puf him in jail, whege he spent the ﬁight; R. 34, 1. 5—15. Bolt asked to take a
| polygraph examination “to prove myéelf.” R. 66,‘11. 16 = 19. |

Ins'tead of calling SLED and using one of their examiners, the next morning
Investigator_ Strickland summoned private contracfor Owen to administer a polygraph test
to Bolt. R.41,1.24-42,1.9. Owen told Bolt that he failed the polygraph test. R. 44, 11.
77— 17 Owen ciescribed what happened: “I just very »casually tell him that he’s failed the
test. That he needs to explaiﬂ why the response is there to give a reasonable explanation
-of why ‘he’s failing the test. There’s no real heavy interrogation.” R. 44, .21 -45,1. 1.
‘Owen claimed Bolt told him that “on the night in question” Minor' “sat on his lap and that
he experiénced an erection.” R. 45, 1. 9 — 14. Bolt “also admitted that he put his arm
around her upper bociy ahd scjuee;ed her breast.” R. 45, 1l. 9 — 16. Bolt“stated “he
could’vé bossibly touched .[Minpr] .on the vagina, but dénied putting his finger in her
Végina.’5 R 45,11.9 — 24. Finally, Owen }')ut in his report that, “all attempts to resolve

the reaction resulted in no additional admissions.” R. 45, 11. 24 - 25.
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| Owen a(imitted that at no point did he ever give Bolt Miranda warnings. R. 59, 1I.
12 - 14. ‘Owen had Bolt sign a release before giving him the exam which stated the exam
“was “for the rriqtualrbenéﬁt of myself and Greenwood Sheriffs Office.” R. 53,11.2 -5.
Defeﬁdaﬁt’s Exhibit 2. It also stated, “I do hereby authorize Owen Investigative Agency,
its- ofﬁcérs, employeeé and/or agents, to disclose both orally and in wfiting the
iﬁteryiew/examination results and opinions to agents of Greeﬁwood Sheriff’s Office.”
Defeﬁdaﬁffs Ex. 2. R.53,11. 12 — 19. Owen did not read the release out loud to Bolt, but
claimed he told Bolt that the form authorized him to give the' results of the examination to
’, the sheriff’ s‘c-)'fﬁce. R. 5.3, 1I. 12 — 19. Owen stated, “I was not aware that [Bolt] was not
areader.” R. 54, 1.2 -3. |
| , 'At the De_nnq hearing, Bolt testified that by the time he took the polygraph exam,
he was “‘t'erriﬁed.”» R. 67; 1. 7 - 10. No one else at his home earned any money. R. 67,
1. 16 — 17. He was supp_orting his wife, two sons, and his mother-iﬁ-law. R: 67,1. 18 —
68, 1. 1. Bolt was “woffied about getting home and taking care of my family, making
mdney, paying my bills to stay afloat.” R. 67,1l. 11 — 15. When the contractor told Bolt
he failed the polygraph exam, the thoughts that went through his mind were: “oh, what
the heck. I know and God knows I didn’t do nothing. Why is this man trying to tell me
that I did.” R.  68, 1. 5 — 10. Bolt said he finally told Owen, “Whatever y’all want to
| ‘hear. I just need to go home.” R. 68, 1l. 20 — 24. Owen was giving Bolt “information
aboutwhat was hai)pening. I just went on from tﬁat.” R. '69,. Il. 2 — 6. Bolt did not
undefsté.n(i that what he discussed with Owen could be used against him in court. R. 69,
il. i7 - 20.
| After the polygfaph exam, Bélt went back to the jail cell whére he stayed until his

wife and son paid his bond. R. 70, 1. 9 — 14. Bolt was about to leave the jail when an



vofﬁce‘:‘r told him heAcould not leave until Investigator Strickland retuméd. R 70, 1. 17 -
23. |

‘Aﬁer 'B;)It ;‘had tb' wait and wait and wait,” Investigator Strickland returned and
took him into a small conference room; R. 71, 11. 8 = 15. He read Bolt his Miranda rights
and had him sign another waiver. R. 22l, . 12 — 23, 1. 6. State’s Ex. 2. Investigator
- Stricklaﬂd “started - getting real hateful and stuff.”” R. 71, 1. 8 — 15. Investigator
_ Stﬁckland told Bolt, “I. know you did something. You did something. You’re going to
tell me what I want to hear or 'm gbihg to put your bond so high you’li never get out.”
R. 71,11. 8 = 16. After this threat, Bolt “told him what he wanted to hear,” and signed the
_ written statement Investigator Sirickland provided him. R. 72, 11. 8 _ 22. Bolt believed
that Invéstigator Strickland could get his bond increased. R. 72, 1l 2 — 4. Investigator
- S_trickland claimed that he never threatened Bolt or promised anyth’ing to Bolt in
exchange for his 'statem.er'xt. R. 26, 1.3-8. |

After :Bolt’s testimony, the court heard argument on the admissibility of the

- statements. R. 85, 1. 12 - 97, 1. 10. Based on Missouri v. Seibert, 542 U.S. 600 (2004)

‘ and State v. Navy, 386 S.C. 294, 688 S.E.2d 838 (2010), the _de'fenser argued the statements

' wére inadmissible because Miranda warnings were not given to Bolt by Owen. R. 86, L.

10 -97, 1. 10. | The defense ‘also‘ argued that because of the time lapse between the first
wérnings the previous night and the polygraph the next moming, ‘the fact that a new
person becarhe iﬁvolved, and no one told Bolt the implications of speaking with the
polygraphe;, pursuant to Siebert, all the statements were inadmissible. The court took the
matter uﬁder advisement overnight. R. 97,11. 2 - 10.

Tﬁe nef(t-moming', the defense called SLED’S former chief poiygraph examiner,

- Johnny Hartley (“Hartley”) as an expert witness to discuss the polygraph exam given to

10



. Bolt. R 100 ll 12 — 16. Hartley testrﬁed that the polygraph exam grven to Bolt was a

. pen and ink” polygraph that most agencies quit using in the early 1990s. R. 102, 11. 10 -
| 21‘. He descr1bed it as an antiquated instrument. R. 104, 11. 15 — 16. Hartley testrﬁed that
the polygraph eXaminatlon given to Bolt should have. beerl scored as inconclusive
~ because it was.impr‘o'p'erly conducted. R. 107, 1. 2 — 11. The police’s private contractor
failed to allow for adeouate time between questions to gauge reactions. R. 107, 1. 6 —
108, 1. 14.

Following Hartley’s testimony, the trial judge ruled that both theﬂ oral statements
to Owen and the written statement would be admitted. R. 110, 1. 10 — ll2,. 1. 7. The trial
judge found that Miranda warnings were not necessary at the time Owen gave the
" polygraph examlnatioh and that the statements made to Owen did not taint the written
,s_tatement ‘giyen to Investigator Strickland. R. 110, 1. 10 — 112, 1. 7. The trial judge did
| not ﬁn(l that Officer Strickland did not threaten “to jack the bond up,” but concluded that

because the clefendant “had already bonded out prior to the time that threat was allegedly .
rhade,” it yvould have “no significance concerning the voluntariness of the)confession.”
R. 1‘11, 11.3-13.

After the trial judge ruled, the defense stated they needed to present evidence
coneerning the p'olygraph exam during the trial to explain why Bolt gave the statement.
R.113,1.4 - l 14, 1. 1. Judge Hocker expressed skepticism about admitting.ahy evldence
.concerning av'polygraph'examinatlon. R. 114, 1. 2 — 14. The solicitor stated he had no
objection to admitting evidence concerning the polygraph examinations. R. 114, 1I. 15 -
'21.- Jodge Hocl<er then ruled that since there was an agreement among the parties
' concerning polygraph evidence that it would be admissible. R. 114, 1. 22 - l15, 1. 20.

‘ Both the solicitor and the defense mentioned the polygraph examination during their
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' opening statements.” R. 123,11 7- 17. R. 126,1. 19— 127, 1. 8. Owen and Hartley both
- testified aboutrthyévexetrhinatiori givén Bolt during the trial.

" Discussion

In Miss'ouriﬂv. Siebert, 542 U.S. 600 (2004), the United States Supreme Court

condemned a deliberate practice used in police departments throughout the country meant

. .10 cirgunivent vl\/iirandé.‘ Siebert at 610-12 and .n.2.} The Court éited the Police Law
' ,Ihstitilté"s manual which instructed officers to hée a “two-stage interrogation” and not to
give eranda warmngs until after arrestees have confessed. Id. at 610. The Court listed
' multiple shurcgg advising officers on how to obtain éonfeslsions and then curing the
: 'failuic to' give VMirahdla warnings. Id. at 610 n.2.
| o ‘v.‘Th:'e‘ Couﬂ called ‘this praétice “question-ﬁrst;’ and rejected the notion that the
.~‘subseﬂqu.¢r_1t. giving :of ‘Miranda warnings could transmute these confessions into
admissible_evi.d‘ence. ‘1d. at 610-13. “By any objective rlrléasure.'. .. it is likely that if the
interrogator's"-_empl'oyi the technique of withholding izvarnings uhtil after interrogation
As.ilgceeds irt elicitirig a confession, the warnings will be ineffective in preparing the
‘ éﬁspect for succqésive intei‘rogatiqn, close in 'time and similar in content.” [d. at 613. ‘
_“Aftei "all; the reason that question-first is catching on is as obvious as its manifest
" purpose, w’h’ich. is to get‘a confession the suspect would 4not make if he understood his
iights at the hutset.” Id. “Upon hearing warnings only in the aftermath of ’inter.rogation
o and Just aftér' making ‘a confession, a éuépe‘ct \ivould hardly thilik he had a genuine right to
3 remain silerit, let alone ‘perSist in so believing oh‘cethel police began to lead him over the
| same gr‘ound"agaih.” ld_

, .South Carolina récognized the impact of Siebert in State v. Navy, 386 S.C. 294, 688

S.E.2d 838 (2010). Kenneth Navy was convicted of suffocating his two year old son. Id. at
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296, 688 S.E.2d at 838. EMS responded to Navy’s house and found him giving the child
" CPR. Ld.'af 2:97; 688 S.E.2d at 838. NaV‘y gaveian unsatisfactdfy statement to the police
at'vth‘e' hospital th'at night. Id. The police subsequently met with the pathologist who told
them that fhe child d‘iéd from suffocation. Id.

With this knowledge in hand, the police took Navy from his house té the police
station. Q He was not formally under arrest. Hé lgave a statement that was not
incriminating. | Id. at 293, 688 S.E.2d at 839. Questionihg continued and police
‘ confroritéd Navy with information from the autopsy. Id. .at 298, 688 S.E.2d at 839-40.
The Cpurt found that “[a]t this juncture, the nature of the interrogation and respondent’s
' status' chaniged, and what had begun as a voluntary question and answer session matured

into custodial interrogation.” Id. Without giving Miranda warnings, the police ultimately

thairied a confession from Navy which they memorialized after having him sign a
Miranda" waiver. -+ The Court ruled these statements violated Siebert and were

inadmissible. Id. at 301-04, 688 S.E.2d at.841-43.

- While the police stra'tegy iin this case is the same as in Siebert and Navy, the
mechanics were slightly changed in an effort to avoid their application. Investigator
Stn'ckland gave Bolt Miranda warnings when ‘he first arrived at 'the station, but fhen after
Bolt denied the allégatioﬁs, let Bolt spend the night in jail. Bolt was then confronted with a

| diffefént questioner—the private contractor, Owen—who did not give Bolt Miranda
Warniﬁgs. The police not only switched questioners, they switched the kind of interrogation
-used: from straightforward pélice questioning to a lie detector test. Switching investigators
is relevant to the Miranda inquiry; State v. Evéns, 354 S.C. 579, 583, 582 S.E.2d 407, 410
(2003). In Evans, the orig‘inal‘intevrrogato.rs left the room and sent in a female SLED agent,

who used a sympathy tactic. Id. The Evans Court found that the police’s purpose was

13



important '_and ﬁsed thé fact that they challenged the defendant’s story and switched officers
to divihe th%: ofﬁcefs’ infent. Id.

The failure té give Miranda warnings before the polygraph examination also
Adeparts- from estabiished police practice. As early as 1972, courts recognized that
» “prudéﬁt police practice requires that when polygraph examinations are to be given
personé in cuétody under investigation for suspected criminal conduct, they should be
- given M_Ml warnings' before the comrﬁencement of such examinations.” People v.
Algien, 501 P.2d 468, 472 (Colo. 1972). Multiple Séuth Carolir;a decisions s‘.[ate that the
polygfapher gave Miranda warnings before the exam. State v. Saltz, 346 S.C. 114, 135,
551 S.E.2d 240, 252 (2001) (noting that defendant was given Miranda ‘w.arnings before

polygraph exam); State v. Harvin, 345 S.C. 190, 192, 547 S.E.2d 497, 498-99 (2001)

(recounting that ‘suspect was administered Miranda warnings immediately before

polygraphveven though Wamings had previously been given); State v. McCray, 332 S.C.

536, 543, 506 S.E.2d 301, 304 (1998) (noting that defendant was given Miranda warnings

~by.a SLED bolygraphér—Hartley, Bolt’s expert in this case); State v. Von Dohlen, 322
SC 234, 242, 471 S.E.2d 689, 694 (1996) (noting that defendant was given Miranda

warnings at S:LEDA before the test was administered); State v. Rochester, 301 S.C. 196,

198, 391 S.E.2d 244, 246 (1990) (noting that in .a SLED-administered exam, “Prior to
being tested, the .polygraph examiner administered the Miranda warnings); State v.
Grizzle, 293 S.C. 19, 20, 358 S.E.2d 388, 389 (1987) (noting that SLED polygrapher

gave Miranda 'warnings); State v. Smith, 268 S.C. 349, 353, 234 S.E.2d 19, 20 (1977)

(noting that in a SLED-administered exam, the defendant was advised of his rights before
the examination and given a written waiver which contained Miranda warnings); State v.

Samuel, 400 S.C. 593, 596, 735 S.E.2d 541, 543 (Ct. App. 2012) (stating that polygraph
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eXérriiner issued-Miranda warnings before the exam); State v. Cope, 385 S.C. 274, 291,
684 S._E.2d‘17’7',; 186 (Ct. App. 2009) (statihg that polygrapher issued Miranda warnings
before the ekam). |

| The | giving of M_i_m warnings during Bolt’s first, brief encounter witﬁ
Investigator .Stricklar_ld was insufficient under the fdtality of the circumstances.

Rochester at 200, V391 S.E.2d at 246-47 (stating totality of the circumstances test). See

alsp Stafe v. DeWeese, 582 S.E.2d 786, 797-99 (W.Va. 2003) (holding that failure to give
i\Lirgn_@ warnings prior to a polygraph examination rendered stateménts inadmissible
(iespite' prior _RLM warning giyen by police ofﬁcers). Taking into account the fact that
Bolf was functionélly illitefate and of limited intglligence, M_irgr;ﬁg warnings were
~'require.d befbre Athe 'polygfaph examination. Since these statements were taken in

" violation of Bolt’s Fifth Amendment rights, the later statement was tainted and

. inadmissible pursuant to Siebert and Navy. This Court should reverse.
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2.

The trial court should have directed a verdict in favor of appellant on the lewd act

che_lrge under the corpus delicti rule because, other than appellant’s extra-judicial

statements, no independent evidence existed.

Relevant Facts

Thé indicunenf for criminal sexual conduct alleged that thé crime occurred “on or
abéut the 1st day.c').f Jime, 2006.” R. 408. The indictment for le\;vd act alleged the crime
occurred between thé dates of June i, 2006 (the date of the criminal sexual conduct) and
Octqber 17, 2008. R. 406. During her cllirect;examination, Minor testified that during the
“summer of 2006” Bolt began to touch her iﬁ a way thaf made her‘ feel uncémfonable. R.
131, lll. 1 - 5. She stated that Bolt, f‘would sit me on his lap and he would rub” her breasts.
- R. 131, . 7 - 14 She then testified about the alleged digital penetrétion that occurred on
* one night in June 2006. R.131,1.23-133,1.7. |
dn cross—examihétion, Minor was much more specific concerning the dates of the
.A abuse. R. 159, 11. 2 —15. She testified as follows:‘

Q. And going back to your testimony again about when this was. You
say that the night he came in the room you were sleeping and that was .
somewhere around June 1 of 20067

!
\

A. Yes, ma’am.

Q. And you mentioned these other incidents where he would have you on
his lap and be touching you? '

A. Yes, ma’am.
Q. All of those incidents happened before that date, right?
A. Yes, ma’am.

'Q. All of them prior to June 1st of 2006?
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A. Yes, ma’am.
Q. Nothing after?
Al No, ma’am. '

F Q. And you said you went — you might have gone there occasionally after
that June 1st-incident but there — there was never another time that you say
“he 1nappropr1ate1y touched you; is that correct?

A Yes,‘l ma’am.
| R 159, 1. 2 - 20. OWen testified that Bolt told hinr that “on 7the _nigh‘r in-question” Bolt
was drdnk’and squeezed Minor’s breast and possibly touched her végina. R.175,1. 21 -
173,1.13. N
Following the close of the State’s evidence, Bolt moved for a directed verdict on
the lewd act charge citing the corpus delicti rule. R.224,1.22 -228,1.24. The defense '
- noted'that the indictment for lewd act only covered a time period following the alleged
digital perletratlon and that Minor specifically testified that no lewd acts occurred after
June 1 2006. R. 27 6, 1. 22 — 277, 1. 23. The defense argued this meant the only
_evidence in the record about a lewd act were Bolt’s statements to Owen, and the
~ statements did not satiéfy the corpus delicti rule. R; 226, 1. 24 — 227, 1. 22. The trial
| judge denied the motien,. stating that Minor’s testirnony was in eonﬂict, but viewing the
evidence in the light most favorable to the State he “would have to deny your motion.”
R28L25-229,18.
| Discussion
- Bolt was en‘dtled to a directed verdict on the lewd act clairrl because the only
evidenee dgaiﬁst him - were -his Statements to Owen. “It is well-settled law that a.

conviction cannot be had on the extra-judicial confessions of a defendant unless they are

* corroborated by proof aliunde of the corpus delicti.” State v. Abraham, 408 S.C. 589,
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759 S.E.2d 440 (Ct,‘ App. 2014)'.' The corroboration rule applies‘to statements and

l_ confessions. State V. Osborne, 335 S.C. 172, 178, 516 S.E.2d 201, 204 (1§99). To
'satisfy fhe corroboration fulé, the State must brovide “sufficient independent ¢§idence

. which s‘ex"ves'to 'cor;éborate the defendant’s extra-judicial statements and, together with
sﬁch statements, péfniits a reasonable belief that the ‘crime'occurred.” Id. at 180, 516

© S.E.2d at 205.

In Abraham, th}s Céurt cqnducted an in-depth analysis of the corroboration rule

. -as described by oﬁr Supfeme Court in Osborne and held thét the State must introduce

“substantial independent evidence which would tend to establish the trustworthiness of

the statement.” -Abraham at n.2, citing Oppef v. United States, 348 U.S. 84 (1954)
(stating'that the government mu;t introduce “substantial independent evidence”). No
- substantial independen;c evidence exists in this case.

The .tri;al judge based his ruling on'what he perceived to be a “conflict” in Minor’s
testimony: iha‘; the lewd act incideﬁts oqcurred during the “summer of 2006.” R. 131, 1. 1
- S.A However, fhis 'xiague statement does not qualify as “substantial independent evidence”
of crimes on or after Jﬁhe 1, 2006, because Minor unequivocally testified that Bolt did not
coxﬁmit any acts that woﬁld be a lewd act either on or after that déte. R. 159, 1.2 - 20.
Unlike Abraharﬁ and Osborne in which the independent evidence consisted of officers’
'observations‘ of a .drunkeh d;iver aﬁd blood alcohol tests, Minor’s fleeting statement
ébout the “summer of 2006”—which was clarified without any doubt or uncertainty
during hér cross-examination as being before June 1, 2006—does not satisfy the corpus

delicti rule. Because the only evidence of a lewd act committed during the time frame in
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i

the indictment was Bolt’s extrajudicial statement, the trial judge erred in refusing to

“direct a verdict and Bolt’s conviction should be reversed.’

\

. 3 In the event that the Court rules that Bolt’s statements should be suppressed as argued in
| ‘ Issue 1, then this case could be decided without reference to the corpus delicti rule
" because no evidence would exist of a lewd act during the time frame of the indictment.
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CONCLUSION
For the foregoing reasons, appellant’s conviction for lewd act should be reversed.
Appellaht’s conviction for criminal sexual conduct should be reversed and remapded for a
new trial.

Respectfully submitted;

T

David Alexandgr/
Appellate Defender

ATTORNEY FOR APPELLANT

This 21% day of January, 2015.
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