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BADD, LLC (the “Debtor”) and William M. McKown (the “Guarantor”, jointly with
Debtor the “Respondents™), by and through their undersigned counsel, do hereby move before
the South Cgrolina Supreme Court, pursuant to Rule 221 of the South Carolina Appellate Court
Rules (the “Rules™) fequesting that‘the Court rehear and reconsider its Ruling in the above-
captionéd matter as provided for in its opinion dated January 28, 2015. Respondents believe that

the Court overlooked and misapprehended the following items:

1. The Supreme Court, in reliance upon a secondary source, ;nisapprehends the
genesis of S.C. Code Ann. § 29-3-660 and in-so-doing reads the statute in a way that
renders it unconstitutional.

The Respondents begin with the basic premise that if there is a conflict between a South
Carolina Statute and.the South Carolina Constitution, the Constitution prevails, not the statute.

. “Every Act is presumed to be constitutional uﬁtil the contrary is made plainly to appear, and [...]
all doubts on the subject are to be resolved in favor of its val'idity.” Floyd v. Parker Water &
Sewer Sub-Dist., 203 S.C. 276, 17 S.E.2d 223, 226 (1941). “A statute as a whole must receive
practical, reasonable, and fair interpretation consonant with the purpose, design, and policy of
lawmakers.” Sloan v. S.C. Bd. of Physical Therapy Exam'rs, 370 S.C. 452, 468, 636 S.E.2d 598,
60607 (2006). Similarly, even the “[s]ubtle [...] construction of statutory words for the purpose
of expanding a statute's operation is prohibited. Walton v. Walton, 282 S.C. 165,318 S.E.2d 14
(1984). Here, Article 1, Section 14 of the South Carolina Constitution plainly states “[t]he right
of trial by jury shall be preserved inviolate.” This Supreme Court has found that part of the
purpose, design, and policy of this right as follows;

“The great right of trial by jury has existed from time immemorial in all those forms of
actions at common law which were in use before the adoption of the Code, such as



assumpsit, debt, covenant, trover, trespass vi et armis, to try titles, and case, etc., and no

doubt such right exists in the actions provided by the Code as a substitute for these

common-law actions [...]”
Frazee v. Bratton, 26 S.C. 348, 2 S.E. 125, 127 (1887)(emphasis added). Further, the Act of
1791 plainly states that “suits in equity shall not be sustained in any case where plain and
adequate remedy can be had at common law.” The Act of 1791. A suit for breach of contract,
regardless of how brbught, has the adequate remedy at common law of a monetary judgment by
the couﬁ of common pleas. Thus, any action for a monetary judgment would have afforded the
parties a right to a jury under the Act of 1791, which was effective at the time of the adoption of
the Constitution in 1868. See White v. Kendrick, 3 S.C.L. 469, 472 (S.C. Const. App.
1805)(stating the summary jurisdiction of the court of common pleas provided either party the
right to demand a trial by jury). A suit in equity cannot be sustained Where it violates the right of
a trial by jury.

The Supreme Court’s decision, if not amended, holds that a statute passed in 1954 so as
to expand who may be b.rought into a foreclosure action also had the effect of removing any right
toa trial' by jury for a guarantor on an obligation if brought within thét foreclosure action. In this
case, tﬁé Supreme Couft unnecessarily relies upon a secondary source instead of the law of this
Stéte, and in so doing misapprehends the law of this state so as to render it unconstitutional.

A, FOR‘ECLOSURE LAW PRIOR TO 1791.

Prior to 1791, South Carolina, with its legal precedents in English law, initially adopted a
title theory of r‘nértéages. Under this theory, the borrower legally owns the property during the
term of the mortgage. This theory of mortgage law necessarily entailed distinct delineation of the
actions ggéinst the borrower’s rights against the property (his right of redemption) and the

actions against the borrower’s personal obligation on the note. Under the initial law in South



Carolina, a mortgagor would bring a foreclosure action against the borrower so as to remove the
borrower’s right of 'redemption. This action was considered in rem as it necessarily effected and
only effected the borrower’s equitable rights in the real property. Such an action was brought
before the Chancery Court, as the order of the Court only effected the equitable rights of the
borrower. If the lender wished to have a personal judgment against the borrower, the lender was
required to bring a ;separate action in the court of common law in an in personam action on the
note. Similarly, any action against a guarantor was necessarily brought in the court of common
pleas as it sought a personal judgment. The South Carolina Constitution of 1790 explicitly states
in Article 9 Section 6 that “[t]he trial by jury [...] shall be forever inviolably p?eserved.” Prior to
the adoption of the constitution in 1790, any action on a debt entitled the defendant to a jury trial.
Thus, an action against a guarantor necessarily entitled the guarantor to a trial by jury.

B. FORECLOSURE LAW UNDER THE ACT OF 1791_.

In 1791, thg South Carolina legislature adopted a radical change in foreclosure and
mortgage law in South Carolina. The legislature adopted two laws pertinent to this matter, one
relating to the Chancery Court and the other relating to the mortgage foreclosure process. For
the Court’s convenience, the two sections of the Act of 1791 are attached in their entirety hereto
as Exhibits 1 and 2. The radical change in foreclosure and mortgage law in South Carolina had
no effect on the remedies and procedure relating to suits against guarantors. The inclusion of
guarantors iﬁ foreclosure proceedings is conspicuously absent in either of the two sections of the
Act of 1791. Simply, the law prior to the adoption of the South Carolina Constitution of 1868

never eliminated the right to a jury trial on a contract cause of action established by the

Constitution of 1790.



As correctly noted by the Supreme Court, in 1791 the South Carolina legislature enacted
new legislation that changed the mortgage law in South Carolina from one of title theory to one
of lien theory. The relevant language is as follows:

“Whereas mortgages are generally meant merely as securities for debts, and no actual
estate is intended to be conveyed by the mortgagor to the mortgagee; but the mortgaged
estate is intended, and ought to be considered only as a pledge for the payment of the
principal and interest due on the debt meant to be secured. And whereas, the present
mode of foreclosing mortgages of real estate is tedious and expensive, and the right of the
mortgagor to his equity of redemption is, in the present mode of exercising that rightly,
attended with inconvenience: Now for the easier and speedier advancement of justice, in
obtaining the payment of debts secured by mortgage, and for ascertaining when the
equity of redemption of the mortgagor shall be barred:
Be it enacted by the honorable the Senate and House of Representatives, now met and
sitting in general assembly, and by the authority of the same, That on judgment being
obtained in the court of common pleas on any bond, note or debt, secured by
mortgage of real estate, it shall and may be lawful for the judges of the court of
common pleas, in case of any judgment having been obtained subsequent to the
property’s being mortgaged, and prior to obtaining judgment in the action hereby allowed
to be commenced, to order the sale of the mortgaged property for the satisfaction of the
monies secured by said mortgagee, and to give a reasonable extension of the time when
the sale is to take place, not exceeding the term of six months from the judgment; and

~ also to give a reasonable credit on the sale of the mortgaged premises, not exceeding the
term of twelve months from the sale; and mortgagor shall be forever barred and
foreclosed by such sale from his equity of redemption in as complete a manner as if the
same had been foreclosed in a court of chancery.”

See Exhibit 2, The Act of 1791, pages 1-2 (Emphasis added). As the statutes wording makes
clear, the change from a title theory to a lien theory of mortgages also required a judicial
foreclosure in contrast with the then method of a transfer of title as a matter of course. The most
pertinent and notable language for purposes of the law relating to this case is the requirement that
said foreclosure is predicated on a judgment on the “note or debt” secured by the mortgage. The
inclusion of guarantors in the foreclosure proceedings was conspicuously absent in the changes
to the Act regarding foreclosures. In fact, there is absolutely no language or indication that a
guarantor on a note or obligation is somehow included within the foreclosure process. On the

contrary, a Court of Appeals decision in 1830 makes clear that actions for personal judgments



against guarantors Were not only still brought through an action in the court of common law, but
also carried a trial bgfore the jury. See Sollee & Warley v. Meugy, 17 S.C.L. 620 (S.C.Ct. App.
1830).

Additional evidence that guarantors are not included in the change in foreclosure law and
is nowhere contemblated in the Act can be found in the language of the Act regarding the powers
and jurisdiction of the Court of Chancery. See Exhibit 1. Among other provisions regarding the
Court of Chancery’s powers, the Act explicitly provides that “suits in equity shall not be
sustained in any case where plain and adequate remedy can be had at common law.” Exhibit 1,
The Act of 1791, pége 6. A reading that the Act of 1791 provided a Court of Equity the power to
grant money decrees would not only be contrary to the language of the Act but also to the
Constitution of 1790, adopted prior to the Acts of 1791. See White, supra (holding any powers
granted to courts outside of the court of common pleas resulting in the depriving of a party to the
right to a trial by jury must be a violation of the constitution).

Such a limitation on the jurisdiction and power of the Court of Chancery under the Act,
especially in regards to actions in a foreclosure, is evidence in the Court of Appeals decision in
Gray v. Toomer, 39 S.C.L. 261, 262 (S.C. App. L. 1852), affirming the circuit court in holding
that the Court of Chancery had no jurisdiction in awarding a personal judgment except to order
the mortgage to be foreclosed. See also Dunkley v. Van Buren, 1818 WL 1908 (N.Y. Ch. 1818)
(holding that after foreclosure sale, mortgagee may sue at law on his bond for the deficiency). In
Gray, where the creditor brought a complgint seeking foreclosure, later referred to the Court of
Chancery for a report, the Court of Appeals held that without a prayer of relief for personal
judgment from the circuit court, such an award could not be had. The opinion of the Equity

Court of Appeals, as cited in the decision by the Court of Appeals, echoed the ruling that when



the mortgagee seeks a deficiency judgment, he may apply for judgment from the Law Court after
the foreclosure. Id. at 266. As of 1852, the date of the decision in Gray, a mortgagee was unable
to have a judgment rendered by the Court of Equity as to a personal obligation, but instead had to
seek a judgment on a personal obligation from the Circuit Court. While the report of the
Chancefy Court was for foreclosure and included a finding of deficiency, the Court of Appeals
held that such a decree could be for foreclosure only and not a money decree. /d.

This decision and interpretation of the Act of 1791 was later affirmed and relied upon in
Anderson v. Pilgram, 30 S.C. 499, 9 S.E. 587, 588 (1889). In the decision by the Supreme Court,
the development of bringing actions against a mortgagor was thoroughly discussed. The
Supreme Court, initially recognizing a slow development in the process, lays out the process by
which a Mortgagee may seek to foreclose on a property and seek a deficiency judgment against

“the debtor. Id. Whilé the common practice was to be able to bring separate causes of action
before tfle Court of Common Pleas, the practice of bringing both remedies before the same Court |
became common practice. Id. at 588. This process can also be seen in the opinion of the Supreme
Court in Hall v. Young, 29 S.C. 64 (1888). The process necessarily entailed the action first being
brought to the 'circui;( court. If the Court determined any relief demanded to be equitable, it had
the jurisdiction to either try the issues in open court, order a reference, or to ask the aid of a jury,
all according to its discretion. Upon referring the matter, a report by the Chancery Court could be
issued for the sale of the property. If the pleadings also prayed for a deficiency judgment, the
Circuit Court could then hold a trial on whether to award the personal judgment against the
debtor. Id. At all times, the Court in Equity was unable to award the deficiency judgment. /d. at
942 (“no personal jﬁdgment for any specific sum of money can be rendered, even against the

mortgagor, until the mortgaged premises have been sold, and the proceeds applied to the



mortgage debt; for he can only be called upon, in such an action, to pay any deficiency in the
proceeds of the sale of the property pledged by him for payment of the debt”); See also Gray, 39
S.C.L. at 266 (“the plaintiff may, after foreclosure, apply to the [Circuit Court] where his bill is
filed for further decree”); Williams v. Beard, 1 S.C. 309, 324 (1870)(“When, however, [the
mortgagee] comes into a Court of Equity, for a foreclosure, he does not proceed under his legal

title for a recovery of the land, but to enforce the security for his debt; and the relief which he

thus seeks he can obtain only by an order for the sale of the property, that the equity of

redemption may be barred, and all the rights which attach to both the parties will vest in the
purchaser under such sale”)(emphasis added).' It was always within the province of the Circuit
Court to issue the personal judgment. A reading of these cases and the law would make clear that
guarantors were neither considered in foreclosure proceedings, nor was there jurisdiction for
such a proceeding to consider the claims against a guarantor. Thus, not only does the foreclosure
law of 1791 not contemplate the inclusion of guarantors, it explicitly prevents courts in equity
from hearing such matters.

C. FORECLOSURE LAW AFTER THE ACT OF 1894

The inclusion of guarantors in foreclosure proceedings was, similarly, absent in the law
as revised in 1894. The Act of 1894 brought about a codification of foreclosure law that has
largely remained intact since. Between it and the Act of 1902, many of the foreclosure statutes
today can find its progeny. The most radical change brought about by the Act of 1894 in relation
to foreclosure law was the change in the civil process required by the necessity for a mortgagor

to recover judgment fora specific sum against the mortgagor before the mortgaged property

! Contrary to the assertions made in the secondary source relied upon by the Supreme Court, a report that provided
for a money judgment were found improper by the Courts of South Carolina. A money judgment was always within
the providence of the circuit court as a court of law.



could be sold. A copy of the Act of 1902 is attached as Exhibit 3. The relevant language, as cited
by the Supreme Court in Simon v. Sabb, 56 S.C. 38, 33 S.E. 799 (1899), is as follows:

“That from and after the passage of this act no sale under or by virtue of any mortgage or

other instrument in writing intended as security for a debt shall be valid to pass the title of

the land mortgaged unless the debt for which the security was given shall be first

established by the judgment of some court of competent jurisdiction or unless the amount

of the debt shall be consented to in writing by the debtor”
Id. The Supreme Court, in Sabb, summarized the new provision as “depriv[ing] the mortgagee
of the right to subject the mortgaged property to the payment of the debt before establishing the
debt secured by the mortgage by the judgment of a court of competent jurisdiction.” Id. 33 S.E.
at 801. Thus, the impact of the Act was to require a mortgagee to not only bring an action on the
underlying note and one for foreclosure on the mortgage prior to the foreclosure taking place, but
to also have the hearing on the action on the note heard prior to the Court of Equity ordering the
sale of the property.?

In the reformed statutes regarding foreclosure during the time just after the constitutional
convention of 1868, there was also included what most would consider to be the language from
which S.C. Code Ann. § 29-3-660 finds its genesis. In the final section under Article Three of the
Act of 1902 the following language is found:

“In actions of foreclosure, the Courts shall have the power to render judgment against the

parties liable for the payment of the debt secured by the mortgage and to direct at the

same time the sale of the mortgaged premises. The said judgment so rendered may be
entered and docketed in the Clerk’s office in the same manner as other judgment. Upon
sale of the mortgaged premises, the officer making the sale under the order of the Court

shall credit upon the judgment so rendered for the debt the amount or amounts paid to the
plaintiff from the proceeds of the sale.”

2 Again, the opinions of the Courts of South Carolina and the law as written stand in direct contrast to the statements
in the secondary source relied upon by the Supreme Court. The language cited from the Act of 1894 “required” a
mortgagor establish personal liability under the note in the Circuit Court before the court in equity could issue a
report for the sale of the property.



Exhibit 3, The Act of 1902, page 4. No statute with language similar to this existed prior to its
passage in 1894. In light of the changes accompanying this provision, this would make logical
sense. Prior to 1894, a Court would not have a hearing on the liabilities of the parties to the debt
until after the foreclosure sale. Such a provision would run counter to the foreclosure procedure
prior to that time. What becomes abundantly apparent from a reading of the Act of 1.894, 1s that
the Act in no way makes reference to or provides for the bringing of an action on a guarantee
into the foreclosure action.

The Supreme Court’s interpretation in its present order renders the present statute
unconstitutional. The Supreme Court’s interpretation of the statutes use of the phrase “the court
may adjudge,” prev'iously phrased “the Court shall have the power to render judgment”, to
somehow grant the judge alone the power to render the personal judgment against the party,

removes the right to a trial by jury afforded under the Constitution. Prior to the passing of the
1894 statute, South Carolina adopted the Constitution which provided that the right to a jury trial
shall be preserved ihviolate. As just reviewed in great depth, the law as codified and as
interpreted by the Supreme Court and the Appellant Courts of the State of South Carolina all
held that a personal judgment rendered by the Circuit Court against a debtor was one in which
the right to a jury existed in 1868. As such, the language of this statute cannot be interpreted as
in any way providiﬁg or removing rights protected under the Constitution passed in 1868. Nor
can the statute which makes absolutely no mention of third party guarantors to an obligation,
suddenly be read to aliow such an occurrence for a third party guarantor.

A reading of the statute so as to allow the Circuit Court, through its usual process, to
render a judgment, .whether through use of a jury or not, is the only way of reading said statutes

so as to have it conform with the Constitution. This is, in-fact, the way the Supreme Court of

10



South Carolina read the statute enacted in 1894 prior to the holding in this case. In McLaurin v.
Hodges, 43 S.C. 187, 20 S.E. 991 (1895), the Supreme Court had the opportunity to consider the
rights of a defendant in a foreclosure action to have a matter heard by the jury. The action was
brought against the mortgagee and debtor under the note before the Circuit Court. After a request
to have the matter referred to the E(juity Court by the Plaintiff, the Defendant demanded a Jury
trial as to her counterclaims and defenses as a matter of right and as a matter of the Judge’s
discretion. The defenses and counterclaims all related to the newly enacted laws of usury and the
ability for the Defendant to obtain a judgment against the Plaintiff for the collection of usury
interest. In answering the question regarding whether the Defendant was entitled to a jury trial on
the matters of law regarding the usury charges, the Supreme Court held:
“‘So that it is apparent that a trial by jury of any question of fact that arises in the
progress of any proceeding cannot be demanded as a matter of right, but only where an
issue of fact for the recovery of money only, or of specific real or personal property,
arises.” The principle which must enter into a defense to an equitable cause of action to
give the defendant the right to demand a trial before a jury is that it exists as a
separate and distinct matter from plaintiff's equitable cause of action. If it is not separate

and distinct therefrom, it must for its trial be subject to the same forum in which the
plaintiff's cause of action is triable.”

Id. 20 S.E. at 993. Using this precedent, the analysis for a circuit judge should be whether the
action on the guaranty and the accompanying defenses to that action are separate and distinct
from the equitable causes of action for foreclosure of the secured property.

The interprgtation proAposed by the Respondents in their briefs is the same as the
interpretation of the Supreme Court in Hodges. The Respondents’ interpretation does not
remove the Circuit Court’s ability to render a personal judgment against the defendant, but does
require in those instances where a right to demand a trial before a jury is afforded, a jury trial is
required. Simply, in the case before this Supreme Court, the Court interprets the language “the

Court” as being something other than what was common practice, i.e. the right to have the trial,

11



A

whether before a jury or before judge, in a Court of Law where the judgment is entered by the

Court.
D. THE CURRENT LANGUAGE OF S.C. CODE ANN. § 29-3-660
The relevant language of the present statute relied upon by Appellants and the Supreme

Court in its finding is as follows:

“In actions to foreclose mortgages the court may adjudge and direct the payment by the
mortgagor of any residue of the mortgage debt that may remain unsatisfied after a sale of
the mortgaged premises in cases in which the mortgagor shall be personally liable for the
debt secured by such mortgage and if the mortgage debt be secured by the covenant
or obligation of any person other than the mortgagor the plaintiff may make such
person a party to the action and the court may adjudge payment of the residue of
such debt remaining unsatisfied after a sale of the mortgaged premises against such
other person and may enforce such judgment as in other cases.

S.C. Code Ann. § 29-3-660(emphasis added). As previously noted, the genesis of S.C. Code
Ann. § 29-3-660 is located in the Civil Code of 1894. The most notable difference in the law is
the explicit language relied upon by the Supreme Court in its finding that the law is applied to
guarantors or third parties to the note and mortgage. This language was not added to the
statute until 1952. Prior to this amendment, there was no provision within South Carolina law
providing for a guarantor to be made part of a foreclosure proceeding.

In the Respbndents’ brief, the Respondents encouraged the court to interpret this 1952
amendment so that it would not violate the constitution. Simply, by reading the phrase “the
Court” and the phrase “as in other cases” as preserving the constitutional right to a jury trial, one
avoids the conclusion that the amendment in 1952 is unconstitutional.

While the change in law in 1791 did create a change in practice so as to allow for it to be
proper to include in a decree of foreclosure a direction to report the deficiency, it was not until
the act of 1894 was passed that a mortgagee was permitted in an action of foreclosure to include

in the decree a personal judgment against the mortgager for the amount of the mortgaged debt.

12



There was clear language within the 1791 act that provided that courts in equity had only the
power to enroll a judgment and that the power to adjudge a foreclosure sale was predicated on a
prior judgment. It was not until 1952, that the Court hearing the matter for foreclosure had the
opportunity to also hear the matters regarding a “covenant or obligation of any person other than
the mortgagor.” There certainly was never an overt law or ruling by the State of South Carolina
SO as to remove a guarantor’s right to demand a trial by jury simply by bringing the guarantor
into the foreclosure process. This Supreme Court’s reading of the statute so as to eliminate any
right to a jury for a third party brought into the foreclosure action through what South Carolina
law holds to be a separate and distinct obligation relies upon a misguided secondary source and
misapplies the laws of the State of South Carolina.

2. The Supreme Court overlooked the implication of ruling that a Guarantor
and his obligation is part and parcel to a “[party] liable for the payment of the debt secured
- by the mortgage.”

The holding of the Supreme Court necessarily requires a reading that the law which
provided for foreclosure actions against “parties liable for the payment of the debt secured by the
mortgage” includes non-parties to the mortgage. In so holding the Supreme Court radically
changes the jurisprudence as elucidated in Citizens and Southern Nat'l Bank of S.C. v. Lanford,
313 S.C. 540, 543-45, 443 S.E.2d 549, 551 (1994). In Lanford, the Supreme Court explicitly held
that the “rule in South Carolina [...] is that a guaranty of payment is an obligation separate and
distinct froﬁ the original note.” /d. emphasis added. Citing 38 Am.Jur.2d, Guaranty, § 4, the

Supreme Court went on to state:

“The debtor is not a party to the guaranty, and the guarantor is not a party to the
principal obligation. The undertaking of the former is independent of the promise of the
latter; and the responsibilities which are imposed by the contract of guaranty differ from
those which are created by the contract to which the guaranty is collateral.”

13



Id. emphasis added. The Supreme Court’s holding that an action against a guarantor is now an
action against “a party liable for the payment of debt secured by the mortgage” overturns and
rejects Lanford and all of the cases that rely upon or suggest that guarantees are separate and
distinct from the primary obligation.

3. The Supreme Court misapprehended the implications of its ruling that the
defenses raised by the Respondents did not bear a logical relationship to the enforceability
of the guaranty agreements.

Each of these counterclaims relates to the administration of the debt, and whether the
Bank had the right to foreclose on the property and bring actions under the note and guaranty.
The view that a claim against the enforceability of a note must entail an argument as to an event
contemporaneous with the execution of the note is not in accord with South Carolina law. In this
case, the counterclaims allege breaches beginning in 2009 and the Petitioner’s complaint alleges
a right to remedy based upon a breach in September of 2010. Under South Carolina law, a party
seeking redress under a contract must first show that they have fulfilled their duties under that
same contract. Hyder v. Metro. Life Ins. Co., 183 S.C. 98, 190 S.E. 239, 244 (1937)(“in order for
one party to recover of another party upon a mutual, dependent contract, the plaintiff must allege
performance of all conditions precedent on his part™). So, as alleged in the counterclaims, the
breach of the Debtor was chronologically after the breach by the Bank and therefore “logically
related.” Simply, because the Plaintiff Petitioner breached the contract first, it no longer has the
right to enforce the contracts.

4. The approach taken by the Supreme Court in asserting that the right to
foreclose arose upon execution of the guarantee is either incorrect or should allow for the

statute of limitations to run from the date of execution.
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In considering Rule 13(a), SCRCP, the Supreme Court’s order states “the execution of
the guaranty agreements was the ‘transaction or occurrence’ that gave rise to McKown's
inclusion in the Bank's foreclosure complaint.” See the Opinion. Such a ruling disregards that
while the action may be predicated on the existence of a contract, the action accrues or “arises”
upon the breach of the contract and not upon the execution. Under long established law in South
Carolina, the mere fact that a person has entered into a contract with another does not give a right
to a cause of action. Tillinghast v. Boston & Port Royal Lumber Co., 39 S.C. 484, 18 S.E. 120
(1893) overruled on other grounds by Hendrix v. Hendrix, 296 S.C. 200, 371 S.E.2d 528 (1988).
The Supreme Court in Tillinghast explained the nature of when an action arises as follows;

-“The mere fact that a person has entered into a contract with another can give no cause of
action, and none can arise until there is some breach of such contract, which, therefore,
must be regarded as the cause of action. The contract may give a party the right to
demand its performance according to its terms, but there is no delict, and no cause of
action, until the other party refuses or neglects to perform some duty required of him by
the terms of the contract.”
Id. at 123. The Supreme Court’s conflating when an action arises not only overturns long
standing precedent, but also creates a conflicting use of the term “arises.” A legal practitioner is
left with having the definition of arise for purposes of the statute of limitations and the definition
of arise for purposes of whether the claim is compulsory being two distinct definitions of the
same word.

S. The Supreme Court overlooks the implication of its ruling that the
counterclaims raised by Respondents a.re not logically related.

If the Supreme Court’s opinion is allowed to become part of South Carolina |
jurisprudence, similar actions involving the construction of the underlying guarantee and other

contractual understandings between the parties will be heard by two courts. A guarantor will be

forced to bring the claims in a separate action in order to have its claims heard by a jury.
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Whenever two courts look at the same contract, differing interpretations are possible, even if not
likely. Even if both courts read the contract in the same way, one of them will have spent its time
doing so unnecessa-rily. This is the sort of exercise that the compulsory counterclaim rule seeks
to avoid, just as it also seeks to prevent inconsistent outcomes. The result of the Supreme Court’s
opinion will be to have guarantors bring a second action to have the issues of fact determined by
a jury and move to stay the foreclosure action pending a determination of these issues of act.
Thus, the existence of issues of fact required to be determined by a jury will still preclude the
Master in Equity ruling on the legal matters regarding the underlying contract.

CONCLUSION

In finding that a guarantor has never had a right to a jury trial under the South Carolina
constitution, the Supreme Court radically changes the jurisprudence in South Carolina. In 1790,
under the South Carolina Constitution of 1790, a guarantor on a note retained the right to
demand a trial by jury. In 1791, after the passing of the Act of 1791, a guarantor on a note
retained the right to demand a trial by jury. In 1868, under the South Carolina Constitution of
1868, a guarantor on a note retained the right to demand a trial by jury. In 1894, after the
adoption of the Act of 1894, a guarantor on a note retained the right to demand a trial by jury. In
1954, after the passage of the statute providing the language currently relied upon by the
Supreme Court, a guarantor on a note retained the right to demand a trial by jury. As of January
27,2013, the day before the order of this Supreme Court, a guarantor on a note retained the right
to demand a trial by jury. By interpreting the statute of 1954 to change the constitution, the
Supreme Court is amending the constitution to read ““[t]he right of trial by jury shall be violated

at the request the Plaintiff.” Such an amendment cannot stand.
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Columbia, South Carolina
February 12, 2015

Respectfully submitted,

Richard R. Gleissner

Luke R. Gleissner

Gleissner Law Firm, LLC

1237 Gadsden Street, Suite 200A

Columbia, South Carolina 29201

(803) 787-0505

Attorneys for Respondents, William McKown and
BADD, LLC
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Aud beit further enacted by the authority yudges of
afuresait, That the j'tld'_"(’& ol the respective there.
cousts shali be, and-they are hereby authorized ff,,'ff,:’:fn
from time 10 time to make such rules and orders makerules
as may be necessary for the purposce of carrying :{S“‘”
the: fon,o;omrr clause into eflect.

And be it Sfurther enacted by the authority
aforesaid, Thatthis act shalkcommence its operit-

tion on the first day of May next, but not sooner.
In the Senate House, the nineteenth day v of
Lebruary, i the year of eur Lord one thot-
sand seven hundred and ninety.one, and in
the fifteeiith year of the Independence of the.
United Statés of America,
DAVID RAMSAY,
FPresident of the Senate.
JACOB READ,
‘S/wal er q/ ‘the Fouse q/' Represeatatives.

X e

oo 4 3,
ST LEE e AR

An ACT to establish a Court qf Lguity within r‘ —a ‘-L 21’ ch\"

this State. b ¢ o |. %o( s
HI:.REAS by the constitution of this ISo- 27 ol /73?_ )2 4
/V  state it s ‘declared, that the judicial =5 {T
pm\ cr shall be vested:in such superior and infe- <o) v lT e l) ¢!
rior courts of law and equity as the legishature ey [~ - fj - ‘“"a
shall, from ume to time, direct and: establish : ‘. &-b : ’f g
And w hereas it is ('\pcdtmt that acourt of cqui- 2 P 47 Dee. 19U
ty, with ddcquatc powers, he established inthis % 2a’s 37 1¥ 10 -5

f

state - r S o-l & &l’ h’

 Be it therefore enacted by the honorable the vaws ve. 17 9- ° Lma\- ;,:

anatt' and Hause of® Representatives, now met speeting
and sitting ingeneral assembly, and by the autho- yranee. & = ¢ f Co¥
Tty of flze same, That the Liws now of force for ry. o cone c.

. tinue of
establishing and regulating the court of chancery foree.

- avithin this staté, be and they arehereby declar t.(l S 5'2.|$ (D‘LC 18

to be and contimic of fore¢ in this state, until
altered or repealed by the legislature thereof; - {L‘ ‘v"lﬁ-- 53.
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subject, neverthaless, vo such sherations, amend.
mentsand restictions us arg herein slice dive « e,

And whergas geeat ncenvaaicasios have eon
expericnged inthe rerete parts of the stowe, on
account of the court of ehanecry having becn
hitherto held inone part of the state 0135}'. i
remedy thereol,

2, Jf--zhmm"f.(’ Thar all Tarure sittings of the

Fuwieesit: court of cquity for the full and solenn hearing

tngsofthe of causes, shall be held at the times .:"d places,

equity,  herein 5!{(41 directed ; that 1s sy, ar Columb,

' for ull causes v herein the defend: it sh.u! reside
in Camden, Orangeburghy or Chaaw diswe 10:ts,
en the difteenth (.'xl\ sof \f.l\ and December; at

- Cambridge, for H cattses whercin the defend-
.mt skl veside i the distriet of Ninety.Six, on
he hfthedays of \Tv\' and December; and at
Ca..n esten for all causes wherein the defendant
- shall residle in either of the distriets of Charles-,
ton, Deeufort or Georgetown, on the second

: \I(mauv in Narch, the seeond Monday in Tune,
and the third Monday in Seatember; and t]u.
£ame dn 510 GOy SueCe dmtr yoar; and that
the court shall continue to sit flw“‘] day to day
(Sundavs L\ccptcd) at Columbia and Cam-
bridme respectively, until all the causes which
shaii be brovghs Lefore them shall be heard; pro-
vided the fime of their sitting shall nat exceed
six davs at-cach place; and at Charleston tll .

- all the business ready for the said court shall be

- heard.
- Ard whereas 1t will be conducive ta the more
perfect investigation of  the truth that the tesu- .
mony of witnesses he ta!i‘cn in open court, in

. presence of the partics

winesses  Be it thergfore mzr*mr'r!, by the authority afore-

mined i said, That the ¢ cxamination of allwitnesses who

epencowrt may be called upon to give evidence i the said

’
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court, shall be wken by word ofmouth, and in
ien gourt, subjoet o s such regnmuons and cx-
coptions as the sad gourt may, from time to
time, order and- direct.. C
And e 1t fuether caacted by the authority spperot
aforesard, Ikt the master of the court of cquity the conrt
for the disticr of Charleston, G(ou;uou n and ‘l"f;{“‘"j‘
Beeulot, shall gncgu'\c* o d sufficiont sucuri- cwity, ke
v, to bt approved of iw the rovemor or com-
mander i clidef for t“ctmu I‘cm;_:,, for the faith.
ful discharge olhis duty, n the sum of five thou.
senel pe m!ds \tulmr'- which swd bom., and
wny other bond, ol 5,"a.ux by the commisston-
ors 10 b ::nnomm,l Y \mm of this act, sholl
be de ;‘csmwl in the office of the searctary of the
stare, wid be liable to be sued en by any party.
sggrieved by the nuisleasmaee or defiult of the
sidid master or any of the stid conmissioners re-

. S!)((.U\'L l\ .

A be it enacted by the esthority aforesaid; Commn.
That there shall be, in each and every ol the dis. sioners, to
tricts wforesaid, one conunissioner, who sTall he '[5:3:‘5?3“

comnussioned and .1*)|)01|1th1 by th C‘gu\ o Or sircuit dis-
commuander in chiel for the time being, during e
goud behaviour, und who shail FIVE  SCCUrILY, ters and
o Be approved by the governor, in the sum of :fl’l‘:,‘b':_'r'f“'
ong’ ..huumu'lpuumla, welland faithlully to.ad- ﬁmucrlbv
minister his officei whose business it shall be to te st
file and keep all biils, answers and papers wiat. f::cftf.l::f‘:-
cver, velating toany causc depending in any of ry befire
the said districts respeetively; swear and exa. o bt
mine all witnesses, where necessary o ordered ac,

by the court, upon intarrogatories and eross. in.
terrogatorics, who may be brought before any

of them touching any matter or thmrr dq‘cnd-
ing, orto be comimenced 1 anv ol ﬂxc.‘s.mT SC-
veral-and respective distrietgs swear aclendants

to answers; take recognizances and affidavits,

(e Q. 8y

A

. ...,m:g-t&x.‘ :  w - . é’fghﬁ{gﬁ b}f {;OOgIC




I . (52 )
and to do and perform all other matiers and
. : dungs which are usually done cither by the
mnasd o :"cvrr«ttr ol sa ld COurt, previous o f!!(,
hedring-of any  cause, ]’rovzf’:'d always, "Lt
wliere it may he nece ssary to examine agred, sick. W\
~or infirm pu\m's ar witnesses out of the state, ‘
then and in‘every such case it shall and may be
Liwiulfor the said COMIT Lo 1ISSUC OUt ONe or More
comimission or commissions to examine the sai
WHnesses. PO mntc rrogaor I.L‘», uuosc dcpu’sr
tions, when taken, shall be read in evidence ‘m
aav ofthe disteiets within this state.
6’ dnd be it firther cnoctzd by the anthority
- eforescid, " the said connnlsstoners in their
s sevornd and respective districts, shall antend
‘ (om_\: N rsﬁ | P e stting of cvery courtto be held inand for
' Rl the \m'.scu af disthicts, and shall there take
™me .&;\ (l{_ Sm[u and enter dows the decrees, orders and minutes
—_ thereol, and make up and report upon all mat-
, ' ters and things referred to them an the smd

- court Rand shall als make ol sales under the
T . deoree o S COnTT. —
- - e il Juither enacteid /}z/ the authority
7 iﬁf;‘"” ¢ /uu.m.. T !“zt the said commassioners respec-

cresthe  Lvedy *“mli B entitled to reecive Tor their ser-
;:‘C‘;‘(’*:;‘;LL vices aforcsaid, the same fees, pe quisites and
e cmoluments 4y are or may be fixed and estab-
or register Jished by law fior the masier or re gister of said
Incbunce court for simikw services.
CPapies . dndchereas, wocases under the value of one
“mzp pro. - hundred pounds,: wad in cases whichy may not be
chaliebe- igemied, it may Le unneesssary to procecd by
certainea. D nnd answsr io the said cowt
8: aus. - Beit thersfire enncted REE (M(/Im'm/ afure-
' Ceme of m.:., lim- w all such cases n siall sad may e, L.
;’:‘:“L‘_ilt‘l" 11' e xD: the par‘u\,s s )mpl unitgy 10 prese nt his -
Sihavs e of ifichr psim«,n o the sad c':mn e Gath, ct-

srecowr. ging forth the true nature of the tase, or sum ré

- 4

. , © ° Dighized by Google




0

//

{( 33 )
ally due; acopy of which sakl petition shall G
served on the opposiic party, ot !cust ity davs
before the sitting of the cotrt, with poticd thurc-

~on to appear at & certan day in court, i order

to answer, i necessary, the contents of said
petiticn: And if the pasty so served witha co-
py of said petition, .shall et appear at the time
and place in the seid notice mentioned, or if ap-
praring, shall notoffer some substian il deience,
then the said conrt shall proceed to make such
order or decree therein as to justice and cqui ty
shall appertain,  Provided aheeys, That if the
defendant or defendants should apper atthe re-
turn of said petitien, and shew suflicient reasons
to the said court, G oath, for woms o @ more
anple investigaiion of the case, then and in eve-
rv such case, the said parties shall and may be
at liberty 10 go into the examination of witnesses
W prove and snbstcmtmte their réspective allega-
tiis, as it other cases.

ud be it further enacted by the authority jedeeto
aJ_orc.wm’, "That the judges of the said court arg establink
herchy  authorized ana r‘LqmrLd to muke and ::,ifm’
cstablishes a1l such rules, orders and regulati-
ons as may be necessary for the better and move
eftectually carrving into exccution the terms of
this act, for the buicﬁt of the citizens of tus
state.,

sAnd be it fio ther enacted by the autliority —to hear
aforesaid, That it shall and may be Tawiul for 0w
any one of the judges of the said court tohear ail erdecs.
motions;. and 1o make all orders necessary o
any -cause previous -to the hua‘mw and makmo .
the final decrec.

And he it further enceted by the authorittt —gaiire.
n/nre.«.mr! That the judgzes shall exuse the pr,... cond rea
cipal ficts and re reasons on ywhich they found their =
du:rac in cach cau:.(. to appear upon record.

- e
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What And be it furthier enccted by e mgf/x.':;,f/

suivs shall g fyresaid, That suits in equity shall not Lo sus.
not L s1se i

pmel . LIned I any f:.':,-., where pizio and adeguate ne-
ey, medy can be el at conrmon v
) And be it Juriher caceted by the autherity
Paf}'ﬂ{—“ aforesaid, Yot sl suitors and (1.,i<,nd.m.:, i the
Unsawn Court ofequity miy do their own business with-
busingss. . out application to any counseiior or soiicitor of
the court.

_ And be it further enacted by the cuthority
Judges a/urc seedef, That each and cvery of the judges of
‘&‘:"ﬂ’;ﬁt the court of cepity shall ride the cireuit, wnicss

provented by sickiess or unavoidable ncetdent.
I the Secucte Howse, the nineteenthy iy of
February, in the yeor of o Lovd one m(m-
saml sien Foas .v'.'.' ared winetip-one, @l i
the fiftecutiv geer of the inde J:,.Ju:r:, of the
United Siates o/ wa'l';(u.
DAVID RAMSAY
t”; mmrm of the Senate. |
JACOR READL,
pr’rznw of the Tse nf Representutives.
AT -
An ACT to.amend the scveral Aets for estah.
lishing and regulating the Circuit  Courts

tfzr(m g/umr !/m State.
HERTAS the severalacts establishing
: wul regulating cirewt courts W thin
this st e, raguing amendment: therefors,
l.  Beit enacted by the heroralile the Quu e and
Powersof Ifuu.se o/ JL.—,;;rmnmm-r.. anr ek eitd s.i‘!mq

‘r"fri"':fr;q m gener el ausembly, and by the authority nf the
0T CORINLS

ofiaw  Same, ‘That the supertor courts of law uwroug'!l.
ﬂ'ﬂs‘t;;;it-- out this sggu:, shiall have, hobd, usc and c:ﬂ':‘uisv
G-ty S S SOLN ’ . ) ‘ v
et snch jurfdictions and powers as are vested

e them respectively by virtue of

.absch;bi\ fr"mvw and (,Ux\\thi!thl“‘
&'

and bexler
the acts d
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cAnd be it further enacted by the authority

gforesaid, 'That this aet shali not be considered when aur.

1o be of forec so as to enable any survey wherg- Yers may
. - beelipied.

on to found & grant under and by virtae of this
act, nor 2any application to relapse any survey
already muade, be effectual "G after the first day
ol April next; but that il and ¢very person or
persons who have alveady made surveys of any
land, or shail make surveys of any land before
the first day of April, may be at liberty to carry
the same juto a grant, -on the payment of one
doliur per hundred acres, as prescribed in tha
sceond enacting chiuse of this act.

In the Senate Fouse, the nincteenth day of
February, in the year of our Lord one ticu-
sand seven ldred and nincty-one, and in
the fiftcenth year of the Independence of the
United States of America.

DAVID RAMSAY,
. President of the Senate.
JACOL: READ,
Spectker of the House of R cpresentatives,
An ACT [for establishing an easier and cheaper
mode of recovering Moncy secured by Mort-
guge on fleal Lstates, and burving the Equity
of” Redemption; and. for abelishing the ficti-
tiouns procecdings i the action of Ljectnient.
N A 7 HEREAS mongages are generally
. meant merely as securities for debts,
and no actual estate is intwnded to Be conveved
by the mortgugor to the mortgagee; hut the
mentgaged estate s intended; and ought to be
considercd only as u pledge for the payment of
the principad and Interest due on the debt meant
to be sccured.  And whereas, the presentmode
toreclosing mortgages of real estates is tedious

Digirzed by Google
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andt C‘\p(‘:‘\%l\' and the right of the mortgagorto
Bis cqquity nfwdcmmmn 15, in the present ‘mode
of excreising that righe, atiended with Inconve-
nicnee: Now for the euster ancdspeedier advanee-
meat of Justice, in Ui)mman‘ the payment of debts

seeured Ly mortgage, and for ascertaining when
the equity of redenwition of the mortgugor shall
b Irasredd s

e it enacted by the honorelly the Senate end
Flrse of” Reprosenioiivis, now met axd sitting

in grencral asseinbly, id by the rm!/mu:‘.'/ of the

Jndpres at seme, That on lUf" ment beis i obtaned 1 e

me.\ court of commom z:l(‘us on :iny bond, note or

orluz ‘:j’”‘ debt, scenred by mortgage of f real estane, it shall

mengag- and gty be T IL.I for the juidges of the cowrtof

wl commaon pliss, in cise of any Judgiment havisg

been ohtaimed subsequent to the properiy’s bi-

ing mortgaged, and prior to theot: Lm.u e judy-

mc.nt m th:: action hereby allowed 0 be con-

menced, to order the sale of the mortgaged pro-

purty for the satisfaction of the monics sesured

by the suid mor tgagree, Anf! o gIve o reasonable

extension of the  thne when the eale is fo take

ph( ¢, not execeding the torm of six months fram

the Judgmul .mal also 1o mive s raasanable ore-

diz on thesade of the mor‘tn:!g(d pl*cmm:s, ant
excovding theterim ol twedve months from e

Zqityaf Sillc; and the mortgagor shadl be for ever iMI‘l’td

;‘"‘;’:‘m and foresiosed by su ieh sale from his cqum of

sed. redemption in as compleat a manner_ as o the
s had been foreclosed in o court of chancay;

any law, usage or cusiom o the contrary the reof

i; anywise not\\ ithstading: Proe ided why if8,

Thatifa any time belere such s, the mortgus-

or shall tender to, or pav into the hunds of tne
plamtidt, or his agent or wttomey, or o the she-

nff, all the prqumi meney angd interest meant to

be secured by such wor 1g~*1gc, and also all the
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Mattindof thie method of: trving thic-(itle to~lands or teve-

gt muu:. within: this - St M,, shall be henceforva <l
:;:l:uw by action ‘ol trespassy whergin the 1wl tame of
| ke plaistifand defedat shalf boused, ad riot
fictitious namis; - and if the juey shail find for
“the plintifl, they are also hereby empowered in
3 -the b"mc verdict ta award damages for mesue
_profits, and the judgment shadl be entered on
5 -suchiverdict-as Well fof the damags us for the
Y. vecovery of the land!. And the phintiff on such
Saud, ]udgmant shall be entitled to a writ of posscssi-
7 onfor the jand, and toin exegution for bis da-

_mages.

“Rets of‘s» ’fn.] /)f’.

_lcmhl\'

nt

furitier crtcted by :thie aiithers ity

eprcting aforesaid, “That-eveiy act of assembly, relaive
* ejeerniont; 10 actions of- t*|€~(,tmt,n t, shail heneetorward b
s "h’m"ﬂ-** C()“'=L1‘11(:11 to el ate. to such. .u,uum ui g %p'lr,s

th ll'c‘t- .
R iwhere the title 1o Linds shall come In qltestion,

In the Senate Jfar:.w', the nincteenth n’ i n; P
bruary, inthe year of our l'om one Hiize
sanil sévien /w nifred., :fn'l. ninety-one, o in

. the fi ﬁc‘m'ff: year of thie Tirde pe ndence of s
Dml«c[ States of America.
DAVID: RAMSANY,
President of “the Seucte.
JACOB READ, .
Speal er of the. 1 fnz‘xe o/ /a’f' iresentatives.:

*

. ¥ ey AN I ‘ Yoeme T
N _‘“_'-*! e ,(_:*!av";_f_ e dC.. = V’é‘."' ._l', :/‘ o7 ’r (: PG YT T

o

g T T T T s r s e .
b ""mk}/«; (Yor & L;" ‘rzdr’ Monand? r‘.-: oot el ' 2 BRI "?“"’-‘*‘4}‘("”"‘.“ -

o

)

TJI(I'P _/Ew the /mm’ settlement af

L L the ac(:_owu’f Q[' the ﬁer:-r Cammissiongrsof

o - l/u Treasuryand othe; '._Pu.)frt, D(/‘m‘t'm} its,

and nf all othier /lw soiis having -accounts wieh
_ R f/m .Sr«m»
o Y e HiEREAS itiser ddl[lC(xlﬂ'mdb\'tﬂCﬁf‘
' of the additional artizlés of the constituii-
on oi this state, pagsc dat Columbia, the third dry
r)i'Junc, in:the veir of our Lord ‘one. thousand
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OF SOUTH CAROLENA, 905

: A, D 1908,
ARTICLE IIf. T
MORYGAGES OF LAXD AND SATISFACTION THEREOF.
Sec. |8xc.
T4 Mortgagor remalns legal 2376, Peoalty far wmot centeclog
owoer even alter conditivi satinfactlon: whers eiteped
broken: mortgagee’s obly by onler of Court apd Ly
right I8 to sailefacklon by whom,
foreclosure acd ‘walo; pro- 4TI, Mortgager may  opply  for
¥iso np to rqlcase of equlty ‘rule, &r.
ot redemption. 2478, 'rovesdingy on rule.
2375, Upon payment or tender of | 470" Judge may submit. questloos
debd, &c., ortymges must | of fact o 4 Jury, &c.
enter natinfactiion:: al whose S350, Forecloaure sales, condltions
request i within what time. precedent.
&¢, 2381. Date of consent of mort-
. . gagor,
238e, Judgment In actions for fore:
s closure.

Section ‘2374, No mortgagee shall be eatitled to maintain any Morigsgor re:
. ' mainy legal

) PR . s a-—aeg even af-
possessory action for the real estate mortgaged, even after the ewacr cven ol-

‘time allotted. for the payment of the money sccured by mortgage hrokea: mast-

agee's only

ightist
is clapsed; but the mortgagor shall be decmed owner of therightis 12

fand, and the mortgagee as owner of the money lent or due, foreclonurean
sales  pTovies

and shall be entitled to recover satisfaction for the same out of 2t url-;;m:?
the land by foreclosure and sale according to law: Provided, redemption.
That notwithstanding the foregoing provision all relcases ot’RG. S
the equity of redemption shall be binding and effectual in law. m:t-' N
Fefore Act of izor leznl title passed w0 mongngee -upon defeaxance and: be 813 ) 'l."w"i:
could mainmiain action for the land.—Veree v. Veree, 2 Brev., 21r1; State v 3” 2
Laval, 4 McC;, 336 Stoney v. Shubtz, 1 Hill Ch;, 465; Drayton v. Marshiatl, Rice
Em, 373, Mitchell v. Iogan; 11 Rich, 686 Laflan v, Kennody, 54 Rich., a46:
Rooder v, Dargan, 18 8. € 575, Under. this Statute a morigage i3 udt 3 fon-
veyance,— Buskett vo \Whittemore, 36 S, €., 4281 15 5 E.. 68,
Slece, BornEee doe oL convey Ay ¢Mate, cvien afler Yiamie for fedemption
has passed.mThayer v. Cramer, + MeGC, Cly; 335: Lowndes v. Chisotm, 3 MeC
Ch., 455 Simcna v. Bryce, 1o S. C., 354; Warren v. Raymond, 1z 5: C. g;
Aanely v. DeSaussure, 12 S, C., 488; Reeder v. Dargan. 15 8. G, s75: Warrem
v. Raymonl, 17 5. C.. 1635: Hondrix v. Seuborn, 25 & Co. a8z Johwdon . Joha.
som. a7 S, Cu 399} 3.5, £, 6063 Seignioua v Pate, 38 S G 1560 10 5. E, 880:
Hardin v,. Hardin, 34 §. C. 221 13 'S _Fl., 936, Unless, as provided in original
Act, the mustbgagos wen! cut of powession, which proviso was siricken vt in
1Tpg.=Dlurand v. [anses, 5 Me(., g3 Stoney v. Shulte, 1+ HiEll Ch, g65: Mitchell
v. Bogan 1t ‘Rich:, 686: Laflan v. Kennedy; 15 Rich., 746; Williams v. Beard, 3
S. C, '309; Warren v, Raymond. 12 S €., 22
Release. of the equity of redemplion -oporates wriler the Seciion ar a conveys
ancc-of land,—Mitchell v, Bogan, 1t Rich, 2og: Simansy v. Heyee, 10 5. C, 372;
Noavama Guang Co, v, Richardaan, 36 5. €., 201 2 8. K., 307; Tont v. Guess, 37
8. C.. ¢59: 168, E., 417
Bee. 2375. Any person who shall have reccived full payment | ;:m::f:;gg
or satisfaction, or to whom a legal tender shall have beenwhen mortpaze

L : dehrs are patd.
made, of ‘his debts, damages, costs, and charges, secured by RRCTY
- S

mortgage of real estate, shall, at the request of the mortgagor, R Sip I
. s, . .
| I
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906 _ CIVIL CODIz
A, D. 1902 ' e
~—~ or of his legal represcntative, or of any other person being a
creditor of the said debtor, or a purchaser under him, or having
an-interest in any estate bound by such mortgage: and on tender
of the fees of office for entering such satisfaction, within three
months after such request made, enter satisfaction in the proper
office,. on such mortgage, which shall forever thercafter dis-
charge.and satisfy the same,
An endorsement on mertgage that its dien is released is. not the satisfaction
requiredi—TLynch v Haneoek, 14 S, C., s6. The ratisfaction dees mot requine
5o wilnriwa—Charlcsion v Ryam 23 %, €. 3sv.  EF fraudulent the right of
subsequent pmduur without notice of fmaud will be secure —Charloyton ¥
Ryan, 23 S, C. 335» Tewder of debt; though past due, discharges Fien aof 1the
mortgage.—Satinas v. Eilis, 26 5..C., 1375 2 8. E. a2
por oty for Sec. 2378. Any person having reccived such payment, satis-
—% s i, faction, or tender, as aforesaid, who shall not, within three
RS % months, by himsclf or his attorney, after request and tender
of fees of office, repair to the said office, and cnter satisfaction
as aforesaid, shall forfeit and pay to the party aggrieved 2
“sum of money not excceding one-half of the amount of the
.debt sccured by morigage as aforesaid, 10 be recovered by
action in any Court of competent jurisdiction within the State;
-and on judgment being rendered for the plaintiff in any such
action, it shall be the duty of the presiding Judge to order
satisfagtion to be entered on the judgment or mortgage afore-
said, by the Clerk or Register, or other proper officer, whose
duty it shall be, on receiving such order, to record the same,
and to:cnter satisfaction accordingly.
Ryan v. Kaphan, 16 8. G, 154
Seo. 2877. Any person. ‘who shall be indcbted by mortgage
-shall .be, and he is. hereby; authorized to apply to the pre-
u, ?— 14567 siding Judge oi any Court of General Sessions and Common
Pleas, to be held in the County in which such mortgage shall
be recorded, for a rule to show cause why satisfaction should
proscedings MO0 be-¢ntered thereon. .
phae rele s Sec.. 2378. Tt shall be the duty of such Judge to grant such
™ rule, returnable on a day to be fixed by him; which rulc shall
?b.‘.s\ wribe served on the morngagee, his legal representative, or
assignee, or their attorney: and if the party so served shall
not attend to show cause, or, attending, shall show insufficient
cause, and the Judge shall be satisfied that the mortgage afore-
said- has been fully paid, it shall be his duty to order the proper
officer to enter satisfaction on the said mortgage.
Sec. '2378. 11, on the retumm of the said rule, it shall appear

“to the presiding Judge that matters proper jor the decision

S

rule.

Digitzed by Google,




7
A D, J0m
‘ reques: oi Satacond

'l.\.bfl’l iury
. ucld-c

wart:

pait.
p:ufl. sahdamnm <h;x|l be rmtuM —-——"(; =

. aceorrhm.,h* S Vi e

Sec 2380 \2-0 saic um e ;nuc-_ 51 :mwmangngc ort &
L g » Dwbe pecured |
s seeurity for acdebt, oy eree
2 b FRLALR:
thc alorigages - or creditor o sell 7f fa prim'nj
px mropeﬂv whlh, mu! power fcnmnsl*“'“rgg'“rgﬁ
uFe Of 4Alg
eF: [Ower
, o SR
dcb‘l fo 15!'0 XX]I!.

C}néem i wr:tmg '
£ Mesne. Convey-
‘pther i instri-
. u_L!ll 10 h»:

Eo \Em:h i pcmun‘a'l ncp rexcailitives of-
§ were not. part cs all “he mvnlul by
B T -

s :
T RIS Y RO
adesshiall ot behex tmquxshedﬁ




ool _ CIVIL CODE
A Iy :'“’, - - :
= by reason of the mortgagee or his ov hor assigns beeonting the
purchaser at such sale, whethes the mongage contain o pro-
visiogt to-that cffcct or not.
mg‘q‘f‘ 932 Eee 2382, In actions of forectosure, the Courts shall bave
Eg"“ 1'3!“ the power to-remider judgient sguinst the parcies lable for-the
Vi, - _pavinent of the debt secured by the morgage and 1o direct a2
Wor, XXL the same time-the sale of the mortgaged premises.  The said
judgment o rendered may be entered and docketed in the
Clerk's office in the sameé manner as other judgments. Uipon
sale of the mongaged promises, the officer naking the mle
under the order of the Conrt slall credit. upon the judgrment
20 rendered Jor the debt the amouit or amounts paid o te
plaintiff from the proteeds of the sale.

udgmenl
h’ncdmd.

CHAPTER LXIIL
Dower and Allotment Thercol.
Arricir 1. ‘Renunciztion of Dower, and When the Right Shall
Ibe Barred or Foricited.
Mode of Divesting Right of Insane Marred
Women. _
- Articii 3. Proceedings for Allotment of Dower,
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THE STATE OF SOUTH CAROLINA
In The SUPREME COURT

APPEAL FROM HORRY COUNTY
Court of Common Pleas

- The Honorable Steven H. John, Circuit Court Judge

Case No: 2010-CP-26-8505
Appellate Case Number: 2013-000107

Carolina First Bank n/k/a TD Bank, NA, Petitioner,

V.

BADD, LLC and William M. McKown, and Charles A. Christenson, Defendants,

of whom BADD, L.L.C. and William McKown are Respondents.

CERTIFICATE OF SERVICE

I certify that I have served the Respondents’ Petition for Rehearing by depositing a copy
of it in the United States Mail, postage prepaid, on February 12, 2015, addressed to the attorneys

of record as follows:

Thomas Wm. McGee, III, Esquire
C. Mitchell Brown, Esquire
- Allen Mattison Bogan, Esquire
Nelson Mullins Riley & Scarborough, LLP
P.O. Box 11070 (29211-1070)
Columbia, South Carolina 29201
(843) 799-2000
Attorneys for Petitioner

By:

Columbia, South Carolina
February 12, 2015

Anissa Terpstra, Paralegal to
Richard R. Gleissner, Esquire
Gleissner Law Firm, LLC

1237 Gadsden Street, Suite 200A
Columbia, SC 29201

Attorneys for Respondent



