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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
; - )
'COUNTY OF RICHLAND ) Civil Action Number: §9¢CP-40-5132""
) 2
Evalena Catoe, individually and as ) l l Oq '7R
Personal Representative of the Estate ) _
of Richard L. Catoe, Jr., deceased, ) " 2 =
\ ) ORDER LA =
Plaintiff, ) c; mZ A
v ) oM T mg
| ) vE R og
The City of Columbia ) o, - i
and Leon Lott, in his official capacity ) T
as Sheriff of Richiand County, ) Eg‘ -
) :
Defendants.” )
)

This matter came before this Court by way of the Motion for Summary Judgment on
behalf of the Defendant Sheriff Leon Lott pursuant to Rule 56, SCRCP. A hearing on this
motion was held on November 13, 2013 in Columbia, South Carolina. Present at the time and

presenting oral arguments were counsel for Defendant Sheriff, Robert D. Garfield and for the
Plaintiff, Pamela R. Mullis.

'L RELEVANT BACKGROUND
Taking the facts in a light most favorable to the Plaintiff, on July 22, 2007, at
approximately 8:00 a.m., Richland County Sheriff’s Deparuhent (“RCSD”) déptities received an
‘officer in need of assistance’ call from the Columbia Police Department (“CPD”) A RCSD
squadron proceeded in a back-up capacuy to a residence at 69 Samson Circle, in the City of
Columbia. Upon their arrival, deputies approached the house where the Plaintiff’s decedent

(“Catoe™) was located in the front yard, holding a knifé to hié throaf; )

A CPD officer briefed deputies as to two incidences occurring moments before the

deputies’ arrival. First, that Catoe threatened one of the CPD officers with a knife and, as a
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result, had been sﬁot once in the torso. Secondly, Catoe was threatening to kill any officer who
tried to arrest him. o

The joint assemblage of officers from the two agencies discussed strategy which centered
on potentially administering the Taser de\}ices if in a tactically favorable position. The proposed
plan was for the RCSD deputies to obtain a position at the rear of the residence and attempt to
maneuver around the sidé of the hoigse. Thus, by establishing the element of surprise, police
may theoretically be in sufficient range to tase and apprehend Catoe.

At that time, RCSD deputies Todd White and Kellye Hendrick‘positioned themselves at
the left reaf comer of the house. Initially, both ofﬁc;arsv‘had their Tasers drawn.. However, after
approximately twenty (20) minutes, the deputies were instructed to transition their role from non-
lethal to lethal. In so doing, Hendrick holstered her Taser and drew her service weapbn, a Model
23 Glock .40 caliber. |

At some point, a trained CPD Negotiator arrived and began attempting to negotiate with
Catoe. Catoe was provided a chair in which to sit and upon doing so, White no longer had a
clear shot with which to. administer the .Taser, At some _p‘oi'_x,xrt?_ﬁ“]%;jgh_t .and Hendrick were
informed via radio that a more dynamic approach would be undertaken by CPD SWAT team and
that they should maneuver to the side of the house and not give up their position.

While situated at the side of the house, the deputies learned that there was a family
' confined within thg house. Hendrick and her fellow RCSD deputies successfully extricated the
family members from the house, removed them to é safe position, and then returned to their
i)ogition at the side of the house.

CPD officials then sought to utilize a "ﬂash-ﬁang" device in hopes of distracting and

subduing Catoe by way of a SWAT ballistic shield. The deputies were informed that upon
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deploying the "ﬂash-bang,” to be on the lookout for Catoe as he xpight flee to the rear of the
house. In such an event, the deputiés should be prepared to take apprdpriate action.

| The “flash-bang" was deployed and the SWAT team directed Catoe to get down on the
ground. Catoe failed to comply and proceeded to run into the backyard, at which point he was '
actively pursued by the SWAT members.

Deputy White was situated the front right corner of the house, holding his Taser. Deputy
Hendrick was positioned at the right rear corner of the house, holding her service weapon. As
Catoe ran around the comer, Hendrick re-positioned herlself at the corner of the house to expand

“hér viéw as to include the backyard.

As Catoe rapidly approached Hendrick and without delay, Hendrick loudly ‘identiﬁed_
herself as a Sheriff’s Députy and gave clear verbal commands for Catoe to drop the knife. Catoe
ignored these repeated and unequivocal instructions and quickly advanced in 'Hendrick’s
dﬁecﬁon, grasping the knife in an eievated, striking position. At that precise moment, Hendrick
brought her service weapon ub from the ready position, aimed at Catoe, and fired once. Despite -

. bemgstruckwnth the bullet, Catoe again quickly closed the distance between himself and
Hendrick. Hen&ﬂck fired a second round and again struck Catoe. This caused Catoe to turn,
ambulate several yards, and then féll to the ground.

Based upon the foregoing everits, the Plaintiff brought an action in this Court alleging in
the Complaint that Catoe “did not possess the proper mental or physical ability to pose a danger
to the armed police officers and deputies present.” Accordingly, there existed less violent
iiléthodé of sdealing with __the,-si.tuation,‘ The Plaintiff, Catoe’s wife. at:the time of these events, -
thereafter brought a wrongful death claim against both the City of Columbia and Sheriff Lott in

his official capacity pursuant to the South Carolina Tort Claims Act. The damages include
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culpability for Catoe’s death, his pain and suffering, and loss of consortium on the part of the
Plaintiff. ‘ : | «

II. STANDARD OF REVIEW |

Summary judgrﬁent is appropriate “if the pleadings, dcpositions; answers tc;
interrogatories, and admissions on file, together with affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law.” SCRCP 56(c). It is well established that the Court, in considering a motion for summary
judgment, must view the facts and reasonable inferences therefrom in the light most favorable to
the nonmoving party. A party opposing summary judgment may not rest on the mere allegations
of the pleadings, but must set forth or point to specific facts in the record showing that there isa
genuine issue of mzﬁerial fact. Bravis v. Dunbar, 449 S.E.2d 495 (S.C.App. 1994); Dickert v.
Metropolitan Life I;ts. Co., 306 S.C. 3111, 313, 411 S.E.2d 672, 673 (Ct.App. 1991), revid in
part on other grounds, 311 S.C. 218, 428 S.E.2d 700 (1993).

IIll. SOUTH CAROLINA TORT CLAIMS ACT

- A -Generally . ... .

Prior to the decision of the South Carolina Supreme Court in McCall v. Batson, 285 S.C.
243, 329 S.E.2d 741 (1985), governmental entities and their employees were protected by
sovereigﬁ immunity. In McCall, the Supreme Coﬁrt abolished sovereign immunity. However, in
the following year, the South Carolina General Assembly enacted the South Carolina Tort

Claims Act (“Act”) "which reinstated sovereign immunity for the State and its political

i subdivisions with: certainf‘cXQ_e;pﬁons;"frJz'Jzks' v, Richiand County; :349,~S:G;_-298;;;563<,S.E.2d1104,,;;. ey e e

108 (2002), reversed on other grounds, 538 U.S. 456 (2003). "The Tort Claims Act provides a

limited waiver of governmental immunity and delineates the conditions upon which a claimant
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may puréue actions against the State and its political subdivisions." Id. The Tort Claims Act
"removes the common law bar of sovereién immunity in certain circumstances, but only to the
extent mandated by the Act." Bayle v. South Carolina Department of Transportation, 344 S.C.
115, 542 S.E.2d 736, 739 (Ct. App. 2001).

Thus, it is well settled that in reaction to McCall, the General Assembly reinstated
sovereign immunity subject only to the limited waiver specifically provicied in the Act. Asa
result, the Act presently governs all tort claims against governmental entities in South Carolina
and is the exclusive remedy for civil actions against governmental entities in South Carolina.
Washington v. Lexington County Jail; 337 S.C. 400, 403, 523 S.E.2d 204, 206, (Ct. App.1999).
The Act waives sovereign immunity for the State and the State’s governmental éﬁtities. See, -

%

S.C. Code Ann. §15-78-40.

B. Section 15-78-60(6)

The Act furthér continues to list thirty-seven exceptions to the general waiver of
immunity in S..C. Code Ann. §15;78-60. If an act or omission falls under one of these
exceptions, then the governmental éx_:tity wou.l_d enjoy absolute _'i;mpupi_tx_yf_rqq;,su,it‘. S.C. Code
Ann. § 15-78-60(6) provides that a governmental entity is not liable for a loss resulting from
"civil disobedience, riot, insurrection, or rebellion or the failure to provide for] the method of
providing police or fire protection." |

In Wells v. City of Lynchburg, 331 S.C. 296, 501 S.E.2d 746 (Ct. App. 1998), the Court

of Appeals recognized that a scrivener's error resulted in the omission of the word "or." After

revisiting the-legislative ‘history;-the Court concluded that sovereign immunity.under Sectior. 15-., ... ..

78-60(6) extends to "the failure to provide or the method of providing police or fire protection.”

1d., p. 750.
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In his summary judgment motxon, the Defendant Shenff argued that he is entitled to
absolute sovereign immunity for the Plaintiff’s negligence clalm which arise out of actions

undertaken to provide police protection. This Court agrees.

C.  Authority pursuant to Huggins v. Meits

In support of its motion, the Defendant Sheriff primarily relied upon the factual
background and authority pursuant to Huggins v. Metts, 371 S.C. 621, 640 S.E.2d 465 (Ct.App.
2006). In Huggins, the Lexington County Sheriff's Department responded to a call stating that
Huggins had threatened to burn down several homes and to commit suicide. After officers couid
not locate ‘him at his  home, bloodhounds discovered Huggins at-in the woods behind . his -
residence. When the officers appr;)ached Huggins, they observed that he was armed with two
large butcher knives. Officers ordéred Huggins to drop the kniv:s. Not only did he .fail to do so,
he stated to the officers that they were going to have to kill him.

Officers then unsuccessfully attempted introducing a negotiator in an attempt to speak
with Huggins. After a period of time, officers radioed for a taser to subdue Huggins; however,
upon hearing thls,Huggns exclaimed: “yopfre_ not going to tase me.” Huggins indicated that he
was “going home” and began walking towards his residence. Officers ;nemptéd to position
themselves between Huggins and the house while continuing- to demand that Huggins drop the
knives. When Huggins continued to advance towards one of the of_ﬁcers, he was expressly
warned “do not come any closer or I will shoot.” Huggins, still armed with two large butcher

knives, continued to approach the officer. Once he closed in within fifteen (15) feet, the officer

< :discharged 'his service-weapon-and- shot. Huggins. - After:being.shot,-Huggins continued-to. .- .. ..

advance in the direction of the officer at which point two other officers shot Huggins. Huggins

died as a result of these gunshot injuries.

6 S&J//
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Applying the exception set forth in S.C. Code Section 15-78-60(6), the Huggins Court
observed that:

Because the Act specifically exempts the Police from liability
concerning the methods which they choose to utilize to provide
police protection, we need not address Huggins's other claims.
Even were we to accept all of Huggins's assertions as true, it would
not remove the immunity which the legislature has bestowed on
the Police in this situation. We find no genuine issues of material
fact, and, therefore, we affirm the circuit court's granting of
summary judgment.’

Id., at 467.

Thus, the Court of Appeals held that the immunities as promulgated by the South

Carolina Tort Claims are not waivéd concemiﬂg the method of ‘pro'viding police protection.

7/

D. Analysis

The record before this Court reflects that the following events had transpired, even when

taken in a light most favorable to- the Plaintiff: Officers had repeatedly requested Catoe to put

_ down his knife to no avail. Thereafter, a trained negotiator had tried for an extended period to

get Catoe to comply without success. Moreover, the presence of or threat to administer the Taser

device was rendered ineffective. Hendrick was aware of Catoe’s previous antiouncement that he

! The personal representative initially brought state law causes of action in the United

States District Court contending, inter alia, that deadly force should be used only when all other
alternatives have been exhausted. See, Huggins v. Weider, et al., 3:02-cv-02361-JFA. In dismissing these
state claims, the Honorable Joseph F. Anderson, Jr. held:

The constitutional test, however, is not whether other alternatives were
available to the officers, but whether at the moment they fired their
... ;weapons, the officers reasonably believed they were in imminent threat

“"of harm. - The Fourth Circtiit holds “that "thé “Fourth*Amendment's”
objective reasonableness' standard requirefs] that the officer's liability be
determined exclusively upon an examination and weighing of the
information [the officers] possessed immediately prior to and at the very
moment [they] fired the fatal shot[s].” (See, Greenridge v. Ruffin, 927
F.2d 789,792 (4th Cir. 1991), reaffd Drewitt v. Pratt, 999 F.2d 774, 780
(4th Cir. 1993) (internal quotations omitted)).
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would try to kill any law enforcement officer who attempted to apprehend him. (This
proclamation was made despite héving been shot by a CPD officer before her afrival).

Hendrick issued loud, clear, and repeated warnings to Catoe that he would be shot if he
advanced toward her. Hendrick observed Catoe rapidly closing in on her without hesitation. He
was armed with a straight bladed, hunting-type knife raised ﬁp to strike her. Despite the
warnings, Catoe advanced and was shot‘and killed. At the time Hendrick fired her service
weapon, Catoe was less than half such distance and as close as 6-7 feet. Finally, Hendrick’s
testimony included: “I know that the actions taken by the subject not dnly put me in fear for my
- life but, also, put the other officers and the citizens who had gathered out in the street in grave
danger ... If I had not been able to stop him, there is no doubt in my mind that others who were
nearby could have been seriously hurt by the subject.” This Court views these observations by
Hendrick and her beliefs formulated at the moment she fired the fatal shot was not only '
reasonable and justified, but uncontroverted by the record in this matter.

This Court agrees with the Defendant Sheriff that the precedent as set forth in Higgins is
. gu;hofitativg with :c;spect”toj the instapt\ matter. Similar to thg Huggins’ Court _g_:yaluation, the key

issue m the case at bar centers on the manner in which Hendrick chose to provide police
protection. The Tort Claims Act contains clear, plain, and unambiguous language specifically
_exempting the police from 1iability concerning the methods which the officer chose to utilize.
See, e.g., Curiel v. Hampton County E.M.S., 401 SC 646, 737 S.E.2d 854 (Ct App. 2012).

Accordingly, this Court recognizes that Hendrick’s decision to fire her weapon in order to stop

+: the threat-as'an-act of self-defense or-in defense of third parties constitutes-an immune. function.. ... .. ...

Therefore, the Defendant Sheriff is entitled to absolute sovereign immunity for the Plaintiff’s

FH



negligence claim which arises out of these specific actions undertaken to provide police

protection.2

IV. CONCLUSION

Viewing the facts and reasonable infer;nées therefrom in the light most favorable to the
Plaintiff, this Court finds that there is an absence of evidence to support the Plaintiff’s case and
that the Defendant Sheriff _is'ehtitled to summary judgment.

IT IS THEREFORE ORDERED thét the Motion for Summary Judg:ﬁent with respect
to Deféndant Leon Lott, in his official capacity as Sheriff of Richland County is GRANTED agd
that the ‘ﬁéndih'g“’causeslbf action against this Defendant are hereby dismissed with prejudice. -

IT IS SO ORDERED.

/74

ugene C. Griffith, Jr.
Circuit Court Judge
January ? , 2014
Columbia, Soﬁth Carolina
2 The Defendant Sheriff has alternatively argued that he cannot be held liable under a

negligence theory for the intentional acts of his deputies. This Court concurs. ‘In Wyatt v. Fowler, 326
S.C. 97, 484 S.E.2d 590 (1997), the South Carolina Supreme Court ruled that a sheriff and his deputies
 were entitled to judgment as a matter of law on a negligence action arising out of the execution of an

arrest warrant, The Wyatt Court héid that "the state does not owe jis citizéns a duty of care to procced’ - e

without error when it brings legal.action against them." 484 S.E.2d at 592. The Court explained that
"police owe a duty. to the public at large and not to any individual." Id. Consequently, Wyaz
demonstrates that South Carolina does not recognize a cause of action for negligent arrest or a negligent
performance of a criminal investigation. Therefore, since an allegation of intent to commit a wrongful act
is irrelevant in a negligence action, the Defendant Sheriff cannot be held liable for its intentional acts at
the relevant times and there is no claim for negligence flowing therefrom.

9 ch/



“STATE OF SOUTH CAROLINA . : o
S ,. IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND - S
S S : Civil Action Number; 09-CP-40-5132
Evalena'Catoe, individually and as '
: I’ersonal Representatwe of the Estate
ot RxchardL Catoe, Jr., deceased

Plaintiffs,- CONSENT ORDER

V.

. Tne City of Columbla _
ichnland County Sheritf’s Department
:dnd,Rlchland County, _South Carolina,

1L j{\lgz‘s 0102

' Defend’ant_g. ,

[ R

THIS MATT ER- COMbS BEFORE THE COURT pursuant to a Notrce of Motion and:
Motxon to Dlsnnss in the- dbOVB matter tiled by the Defendants chhland County Sherrff‘

Department and Richland County, South Carolina on February 12 2010.
By and thh the consent. ‘of the parties, it is agreed that the Defendants Richland County
Sherlff’s Dcpaltment (RCSD) and Rxchland County, -South Carolma are not the proper party ‘

: defen’dants in this case based :m'part due'to pertment pomons of the South Carohna Tort Clarms S

- Act, S. C Code. Ann. §15-78-10 et. s‘eq (1976) as well as apnhcable South Carolina case law. Tt -

1s turther strpulated that the proper dcfendftnt is Leon Lott, in his official capac1ty as Sheriff of* oo

PR SRR

' Rlchland County and thercfore this party should be substituted as the proper party 1

-

thlS matter pursuant to the South Carolina Tort Claims Act Section 15-78-10 et. seq‘ :

It 1s:s further agreed that a dl reterences with respcct to Jomt and several hablhty and‘

pumtwe damages are (0 be stricken in the Amended Complamt on the grounds that such are not
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-Consent Order
C/A No.09-CP-40-5132
f"_"iPage Two -

cognizable and/or recoverable against a-governmental entity pursuant 'to -the South-Carolina Tort
Claims Act, $.C. Code Ann. §15-78-10 et. seq. (1976) as amended. .
1T 1S, THEREFORE ORDERED that thc Defendants Richland -Cdunty - Sheriff’s
@ N I B \ <

‘Department, andechland County, South Carolina are dismissed W1th prejudice as party defendants

vfrom thlb actlon )

IT IS, FURTHER ORDERED that Leon Lott, in his official® capacity as Sheriff of‘"
Rlcnland County be substltuted as the party Defendant in thls matter

‘ IT IS, FURTIIER ORDERED that any and all references'to joint and several: llablhty and

| punitive damaggs.are toz_be stricken within the: Amended Complaint.
IT IS, F URT,.HER ORDERED 'that-lhe _C~lefk of Court amend the above caption s0 as to
state, “Evalena Caloe, individually and as ]’ersonal Représentative of the Estate of Richard L.
- Catoe, Jr:,‘deceasec‘i, )’laintiff,‘ v. The City‘_(j)f COlzzmbia and Leon Lott, in his,‘,of]icidl capacity as
Sheriff of Rich[qnd‘ County, Defendants.” |

AND IT IS'SO ORDERED.

‘-"~~~o e R. Lawton McInto\h‘/
g-Circuit Court Judge

12
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. ConsentOrder
wC/A No. 09-CP-~40-5132

Page Three

" WE CONSENT:

+ ;. Mandy D. Powers-Norrell; Esq.
. Counsel for Plamuﬁ

WECONSENT: " .-~ = -  WE CONSENT:
Roben G, Cooper, s, - Robert . Garfield. Esq.
Counsel for Defendant . Counsel for Defendants

e City v Oulwubig

MnchellA Norrell issq'

iolilaad valit) Sl
Department and Richland County
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Consent Order’

/A -No. 09-CP-40-5132

' :'.“":-‘Page Threc

WE CONSENT:

Mxtchcll A. Norrell, Esq .
. Mandy D. Powers- Norrell Esq
S Counsel for Plamuﬁ

- WECONSENT:

0%&m¢[:/0 CQvﬂmq

~Robert G. Cooper, Esqy
Counsel for Defendant -

Thc City of Columbla

WE CONSENT:

~ Robg{rt D. Garﬁeld, E@.q
Counsel for Defendants
Richland County Sheriff’s
Department and Richland County
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E OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE-

STAL
N .Y"OF RICHLAND CASE NO: 2009CP4005132 .

IN TI 1}; COURT OF COMM@N PLEAS

Evalenh Catoe ps. Columbia Police-Department
Plaintiff ‘ Defendant

CHECKONE:
This-action came before: the court for a tnal by Jury ’ﬂle 1ssues havc been tned m‘d a ve{dmt
" rendered. K . ' &

hearmg, before thc court 1 he issites ha\f'““ e m&i\;’or‘h :

[0 'JURY VERDICT.

DECISION BY THE COURT.  This action came tortrial or
e T and a decision rendered.

L] “ACTION DISMISSED (CHECJ{ I{FA;SON) o [Oruke120), SCRCP;
( lPt(Vol Nonsuit), []Rule 43(k) SCRCP (bcttled) [] Other:

TION STRICKEN (CHECKREASOM [J Rule 40() SCRCP; O Bankruptcy m

LBmdmg arbitration, subject to right to festore t0 confirm, vacate or modify arbitration'award;

"..,-3Othcr

| DlLSPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICAB[ E BOX):

[] Affirmed; [] Reversed; [} Remanded;’ [ Other
NOTE: ATTORNEYS ARE RESPONSIBLE F OR NOTIFYING LOWER COURT TRIBUNAL OR

ADMINISTRA’ FIVE AGENCY OF TIIE CIRCUIT COURT ‘RULING.IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: ) 4 See-attached order; Statement of Judgment by the Court:

T
{

_t Dated at Columbia, South Carolina, this day of . ,2010.

PRESIDING JUDGE

,-2010, and a-copy. mailed: ﬁrst class thls 4“‘: i

Jud ment wis entered on' thc day of -
to parties (when wppearmg prose) as follows:

day of Septcmber 2010, to attomeys of record or

William H Davidson

\ jtc:l‘xgl‘l‘A. Norrell Robert-David Garficld

R'obert‘G. _Cooper, p e

‘ETORNEY(S) FOR THE PLAINTIFF(S) | ATTgmmY(S)

; /»cw‘;‘

SCRCP APP-24/FORM 4 Clerk%f Court
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
- ~ ) IN THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ' ) CASE NUMBER: 09-CP-40-5132
Evalena Catoe, individually, and as )
Personal Representative of the Estate of )
Richard L. Catoe, Jr., deceased, ) o
_ ) m
Plaintiffs, ) 'AMENDED b4
\ ) COMPLAINT <7 -
vs. ) (JURY TRIAL DEMANDEDY,
. ) .90.‘.“?_
The City of Columbia, Richland County ) o3
Sheriff’s Department, and Richland County, ) P
South Carolina, ) =
) =
Defendants. )
- . )

The Plaintiff, above-named, complaining of the Defendants herein, would respectfuily

show unto the Court as f_ollows:

1.  That the Plaintiff, Evalena Catoe, is a citizen and resident of the County of Richland,

State of South Carolina.
2. That Richard L. Catoe, Jr. died intestate with one heir, his wife, Evalena Catoe.
3. That the Estate.of Richard L. Catoe, Jr. is under the probate jurisdiction of the Probate

Court of the County of Richland, State of South Carolina, and that Evalena Catoe is the Personal

Representative of the Estate.
4. That, upon information and belief, Defendant City of Columbia is a government
subdivision located in the County of Richland, State of South Carolina.

5. That, upon information and belief, Defendants Richland County Sheriff’s Department,

"~ and Richland County, South Carolina are government subdivisions located in the County of :




Richland, State of South Caroiina.

6.  That on or about Sunday, July 22, 2007, Richard L. Catoe, Jr. was at his home in fhe
Sampson Circle Community in Richland County when authorities were called to investigate a
fire at the home.

7. That, upon information and belief, Columbia Police arrived on the scene at
approximately 8:00 a.m. and found Richard L. Catoe, Jr. at his home holding a pocket knife, and |
shot him in the abdomen. o

8.  That the Richland County Sheriff’s Department then arrived on the sceﬁe and both
departments surrounded Richard L. Catoe, Jr.

9. That officgrs fr_om both departments watched while Richard L. Catoe, Jr. suffered and
. bled from the gurxsh;)t wound he had received.

10.  That Richard L. Catoe, Jr. was injured, disoriented, confused, and otherwise did not
/ possess the proper mental or physical ability to pose a danger to the armed police officers and
deputies present. Nonetheless, after two hours, a Sheriff’s Deputy shot Richard L. Catoe, Jr.
again multiple times, thus killing him. A

11. That Police Chief H Dean Crisp, Jr. failed to properly keep control of or secure the
scene and allowed members of hxs faxmly to roam m the secured area.

12, That at the time and place mentioned above, the Defendants City of Columbla,
Richland County Sheriff’s Department, and Richland County, South Carolina were negligent,
reckless, willful and wanton, and grossly negligent in one or more of the following particulars, to
wit:

a. Defendants City of Columbia, Richland County Sheriff’s Department, and

11




Richland County, South Carolina had a duty to secure the scene and avoid the use of
unnecessary violence, and in failing to do so, breached that duty.

b. Defendants City of Columbia, Richland County Sheriff’s Department, and
Richland County, South Carolina had a duty to Richard L. Catoe, Jr. to get him the
proper medical attention after wounding him with the initial gun shot to the abdomen
and in failing to do so, breached that duty. \

c. Defendants City of Columbia, Richland County Sheriff’s Department, and .
Richland County, South Carolina had a duty to Richard L. Catoe, Jr. and to all citizens
within their jurisdictions to protect and serve them and provide law enforcement
services in a manner consistent with their profession, and in failing to do so, breached
that duty. |

d. Defendants City of Columbia, Richland County Sheriff’s Department, and
Richland County, South Carolina either knew or should have known that the officers at
the scene were cither too inexperience(i or lacked the proper training, direction, and
leadership to avoid unnecessary violence and injury.

e Defendants‘ACity qf Cglumbia, Richland County_Sheriﬂ’ s Department, and
Richland County, South Carolina lacked the experiencé, training and expertise
necessary to properly handle the situation and control the actions of inexperienced

, pﬁ'lccrs to avoid unnecessary violence and injury. ‘

f. Defendants breached their duties to Richard L. Catoe, Jr. by failing to discover the
above facts and by failing to protect Mr. Catoe from the dangers they presented..

g Defendants breached their duties to Richard L. Catoe, Jr. by failing to take

g




precautions; to keep him reasonably safe.

h.  Defendants breached their duties to Richard L. Catoe, Jr. by failing to maintain
proper control over the situation and the scene;

i.  Defendants breached their duties to Richard L. Catoe, Jr. by failing to properly
equip their officers with less-violent and lt‘;ss-deadly tools; and, if so properly
equipped, in failing properly to properly train such officers in the use of such tools;
j-  Defendants breached their duties to Richard L. Catoe, Jr. by failing to ﬁke any’

evasive action, by any means, to keep from taking his life;

k. Defendants breached their duties to Richard L. Catoe, Jr. by failing to p_rqperly" BRI

observe their departments’ own protocol for dealing with such scenes and situations;
1. Defendants breached their duties to Richard L. Catoe, Jr. by failing to properly
deal with Richard L. Catoe, Jr. with due regard for the fact that the Defendant knew, or
should have known, that Mr. Catoe was weak, injured, confused, disoriented, and_
bleeding from the initial gunshot wound to his abdomen that he had from the City of
Columbia Police Department;

m. Defendants breacl‘led their duties to Richard L. Catoe, Jr. by failing to secure
medical assistance for him after the initiai gun shot wound to the abdomea. -

n.  Defendants breached their duties to Richard L. Catoe, Jr. by shooting him
mulﬁplé times when there were less vioient, and less deadly methods of &ealing with
the situation.

14. That all of any of the particulars enumerated above were the direct and proximate

" cause of the injuries, damages, suffexing, and death mﬂemd by Richard L. Catoe, Jr. herein, said




acts being in violation of the statute laws of the State of South Carolina.

15. That as a direct and proximate result of the Defendants’ negligence, recklessness,
willfulness and‘wantonness, and gross negligence as aforesaid, Richard L. Catoe, Jr. suffered
great bodily injury, pain, medical expenses, and death.

16.  The Plaintiff is informed and does believe that it is entitled to judgment against the

Defendants, jointly and severally, for actual and consequential damages as follows: for the pain
 and suffering endured by the decedent, Robert L. Catoe, Jr., due to the acts and omissions of the
Defendants; for the wrongful death of the decedent Robert L. Catoe, Jr., for the loss of
-’ consortium of Evd;na Catoe, \;idow ot" Robert L. Catbé, Jtl, and for such other and further rélief '

as the Court may deem just and proper.

WHEREFORE, having fully set forth its Complaint, Plaintiff prays that this Honorable
Court grant it judgment against all Defendants, jointly and severally, for all actual, consequential
and punitive damages, attorney fees and costs, and for such other and further relief as this Court

deems just and proper.

NORRELL & POWERS-NORRELL, LLC

Hod fr 7

Mitchell A/ Norrell
Mandy Powers Norrell
Attorneys for the Plaintiff
Post Office Box 994
January 28, 2010 Lancaster, South Carolina 29721
Lancaster, South Carolina Telephone: 803-289-1800
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ST LT (5),(6),and (20).0 L < G T T

Columbia Police Department, The City
of Columbia, Richland County Sheriff’s
Department, Richland County, South
Carolina and Harold Dean Crisp, Jr.,

Defendants.

STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )

)
Evalena Catoe, individually and as )
Personal Representative of the Estate ) Civil Action Number: 09-CP-40-5132
of Richard L. Catoe, Jr., deceased, - )

)

’ Plaintiff, ) ANSWER ON BEHALF OF

) DEFENDANTS RICHLAND COUNTY
v. ) SHERIFF’S DEPARTMENT AND

) RICHLAND COUNTY

)

)

)

)

)

)

)

\
The Defendants Richland County Sheriff’s Department (hereinafter “RCSD”) and
Richland County, South Carolina answer the Complaint of the Plaintiff as follows:

FOR A FIRST DEFENSE

1. The Complaint fails to state facts sufficient to constitute a cause of action.

FOR A SECOND DEFENSE i

2. These Defendants are immune from suit pursuant to pertinent portions of the

South Carolina Tort Claims Act, S.C. Code Ann. § 15-78-10, et seq., specifically, § 15-78-60 (4),

FOR A THIRD DEFENSE

3. These Detfendants deny each and every allegation of the Complaint not hereinafter

specifically admitted, qualified, or explained.




4. "That as to Paragraphs One (1) and Two (2), these Defendants lack sufficient
information upon which to form a belief as 1o the truth and veracity of same and, therefore, deny
these paragraphs and demand strict proof thereof.

l S. That as to Paragraph Three (3). these Defendants crave reference to the Order of
the Probate Court of Rich]an(i County, South Carolina as to the best evidem’:e of what is
contained therein. These Defendants further crave reference to the Code of Laws o.f the State of
S\outh Carolina as to the Plaintiff's capacity in bringing this matter.

6. Paragraphs Four (4) and Five (5) contain allegations against other Defendants, and
therefore, requires no response by these Defendants. To the extent that these paragraphs contain
faclﬁal allegatiéns; against these Defendants. these Defendants dény same and deﬁmand strilcl-
proof thereof.

7. As to Paragraph Six (6), these Defendants deny that the RCSD is a legal entity of
the State, but assert that the proper entity is the Sheriff of Richland County in his official
capacity and that it is subject to jurisdiction under the South Carolina Tort Claims Act, S.C. Code
Ar.m. § 15-78-10, ef seq. Further answering, these Defendants admit that Richland County is a
governmental entity as similarly set forth pursuant to the South Carolina Tort Claims Act, S.C.
Code Ann. § 15-78-10, ef seq. and is under the jurisdiction of said Act. Except as stated herein,
these Defendants qeny‘ParagrgphVSix_ (6) as st\ated and demand ft.rict proof thereof. . -

8. That a-s to Paragrap;xs Seven (7) and Eight (8), these Defendants lack sufficient
information upon which to form a belief as to the truth and veracity of same and, therefore, deny
these paragraphs and demand strict proof thereof.

9. That as t;) Paragraphs Nine (9). Ten (10). and Eleven (11), these Defendants only

admit upon information and belief that on July 22, 2007, one or more RCSD deputies responded

’

.

% |




to the incident location in Richland Céumy, South Carolina whereupon Plaintiff’s decedent was
located in the front yard holding a knife to his throat. Further answering and upon information
and belief, one or more RCSD deputies were informed by City of Columbia police officers
(“*CPD™) that Plaintiff’s decedent had earlier threatened one of their officers with the knife, and
as a result, Plaintiff’s decedent had been shot once by CPD in the area of his torso. The CPD
further advised that Plaintiff’s decedent was threatening to Kill any law enforcement officer who
tried to arrest him. These Defendants further assert that after numerous attempts to bring the
situation under control, Plaintiff's decedent at some point moved toward one RCSD deputy with
the knife raised up to strike her. Ignoring multiple loud verbal commands by the RCSD deputy,
Plaintiff’s deccd'ehl continued to close the distance betw;en he -and the députy causing lhe'depuly
to fear of imminent serious bodily harm or death. At this point, the RCSD deputy fired her
service weapon once at Plaintiff’s decedent and when the threat was not stopped, the deputy fired
a second time. Except as stated herein, these Defendants deny these paragraphs and demand
, strict proof thereof.

10.  Paragraph Twelve (12) conlains allegations against other Defendants, and
therefore. requires no response by these Defendants. To the extent that this paragraph contains
factual allegations against these Defendants, thesc Dcfendants deny same and demand strict
‘pr_ooflhc:.ren‘f‘.“ . ) e

| 11.  To thé extent that Paragraph Thirteen (13) and its multiple subparts contain
allegations; against other Defendants, and such requires no response by these Defendants. To the
extent that Paragraph Thinteen (13) and its multiple subparts contain factual allegations against

these Defendants, these Defendants categorically deny same and demand strict proof thereof.

d
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12.  That as to Paragraphs Fourteen (14) and Fiﬁeén (15), these Defendants expressly
deny same and df’.mand strict proof thereof. .

13.  To the extent that Paragraph Sixteen (16) and its multiple subparts contain
allegations against other Defendants, and such requires no response by these Defendarlns. To the
extent that Paragraph Sixteen (16) and its ﬁulliple subparts contain factual allegations against
these Defendants, these Defendants categorically deny same and demand strict proof thereof.

14.  That as to Paragraph Seventeen (17), these Defendants expressly deny same and '
demand strict proof thereof.

15.  Any and all allegations inconsistent with the forcg\oing are denied. Further, these
Def‘endmtg assén th\z;l the Plaintiff is not entitled to the réiie}” reﬁuested in the Complﬁiﬁt, brl any -
other relief against these Defendants.

FOR A FOURTH DEFENSE

16. The Defendant Richland County Sheriff's Department (RCSD) is not a legal

entity ;md, therefore, is not amenable to suit and is not the proper party defendant in this case.
FOR A FIFTH DEFENSE

17.  The Defendant Richland C(;unty_. South Carolina alleges that it is not the proper

party defendant in this case since it is not liablc for the actions of the Sheriff of Richland County:

FOR A SIXTH DEFENSE

18.  These Defendants allege, upon information and belief, that any actions of the
Defendant RCSD deputy with respect to the firing of her service weapon were done in an effort
to protect herself and/or third parties from physical harm. and therefore, these Defendants plead

self defense and/or defense of others as a complete bar to these claims.




FOR A SEVENTH DEFENSE

19. These Defendants, upon information and belief, allege that any injuries or
démages allegedly suffered by Plaintiff’s decedent, without admitting same to be true, were due
to and caused entirely by the negligence of Plaintiff’s decedent or Plaintiff’s decedent’s
negligence which is more than these Defendants’ negligence, and that such is a C9mplete bar to
the Plaintiff’s recovéry herein. Further, these Defendants, upon information and belief, allege
that if Plaintiff’s decedent’s negligence was less thar; these Defendants’ negligence, that such
neéligence should be compared to that negligence of these Defendants, so as to apportion the
relative fault as to each party.

FOR AN EIGHTH DEFENSE -

20. These Defendants allege, upon information and belief, that any damages alleged
to h;ave been caused by these Defendants, which are specifically denied, must be apportioned
between these Defendants and other tortfeasors pursuant to § 15-78-100(c) of South Carolina
Code of Laws.

FOR A NINTH DEFENSE

21.  These Defendants are entitled to sovereign immunity and, therefore, this suit
should be barred or limited by the terms of and conditions_of the South Carolina Tort Claims
Act, 8.C. Code Ann. §15-78-10, et. seq. (1976) as amended. .

h o | FOR A TENTH DEF ENSEV

22.  These Defendam; allege upon information and belief that at all times herein that
RCSD deputies were acting within the course and scope of their employment in a discretionary
manner, in got;d faith, without bad faith or malicious motives in the performance of their official

duties, and therefore, the Defendant RCSD is immune from suit.

Y s

15 o




FOR AN ELEVENTH DEFENSE

23.  As to the state cause ‘of action against these Defendants for the intentional
infliction of emotional distress, these Defendants allege that such claim is barredvby the South -
Carolina Tort Claims Act, Section 15-78-30(f) of the Code of Laws of the State of South
Carolina, 1976 as ‘amended.

FOR A TWELFTH DEFENSE

24, There is no joint and several liability against these Defendants, pursuant to the

South Carolina Tort Claims Act, S.C. Code Ann. §15-78-10, er. seq. (1976) as amended and,

therefore, all references to joint and several liability should be stricken from the Plaintiff’s

Complaint.
FOR A THIRTEENTH DEFENSE -
25.  These Defendants allege that punitive damages are not properly recoverable

against these Defendants as goverﬁmental entities pursuant to the South Carolina Tort Claims
Act, S.C. Code Annotated § 15-78-120(b) and therefore such claim for damages should be
dismissed.

WHEREFORE. having fully answered the Complaint of the Plaintiff, the Defendants
Richland County Sheriff’s Department (RCSD) and Richland Count);, South Carolina pray that
same be dismissed with prejudice and ffor,suf:h other and further relief as the Court deems just

and presented to the Court at the time of the hearing.

[Signature block on following page]




DAVIDSON & EMANN,P.A.
BY: / / /4/

WILL/AM H. DAVIDSON, II
ROBERT D. GARFIELD

1611 Devonshire Drive

Post Office Box 8568

Columbia, South Carolina 29202
(803) 806-8222

Counsel for Defendants
Richland County Sheriff’'s Department
and Richland County, South Carolina

Columbia, South Carolina

August 13, 2009




STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND

Evalena Catoe, individually and as
Personal Representative of the Estate of
Richard L. Catoe, Jr., deceased,

Civil Action Number: 09-CP-40-5132

Plaintiff, CERTIFICATE OF SERVICE

V.

Columbia Police Department, The City of
Columbia, Richland County Sheriff's
Department, Richland County, South

Carolina and Harold Dean Crisp, Jr.,

Defendants.

The undersigned employee of Davidson & Lindemann, P.A,, attorneys for the Defendants
Richland County Sheriff’s Department and Richland County, South Carolina, does hereby certify
tﬁat service of the Answer on Behalf of Defendants Richland County Sheriff’s Department and
Richland County in the above-captioned action was made upon all counsel of record by placing
same in the United States Mail, first class postage prepaid, at the below listed address clearly

indicated on said envelope this the 13" day of August. 2009. addressed as follows:

Mitchell A. Norrell, Esquire
Mandy D. Powers-Norrell, Esquire
Norrell and Powers-Norrell, LLC
206 South Main Street

Post Office Box 994

‘Lancaster, South Carolina 29721 .

L ollecpe. Mogand




STATE OF SOUTH CAROLINA | | )
R IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ~

Evalena Catoe, individually and as
Personal Representative of the Estate of
- Richard L. Catoe, Jr., deceased,

Civil Action Number: 09-CP-40-5132

Plaintiff, NOTICE OF MOTION AND MOTION
‘ FOR SUMMARY JUDGMENT
AND/OR TO STRIKE ON BEHALF

OF DEFENDANT SHERIFF LOTT

V.

The City of Columbia and Leon Lott,
in his official capacity as Sheriff of
Richland County, .

PRIORITY MATTER

Defendatlts.

Vet e N’ N N N N M N N S N N N N N N S

/
/

- TO: -~ MANDY-D. POWERS-NORRELL; ESQUIRE AND- PAMELA-R. MULLIS,-ESQUIRE,

- ATTORNEYS FOR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the undersigned attorneys for the Defendant
Leon Lott, in his official capacity .as Sheriff of Richland County, will move before the Presidiﬁg
Judge of the Flfth Judicial Circuit at the Richland County Judicial Center, Columbia, South
Carolina, at sﬁe}t time and place as may be set by the Court, for an ordelr; pursuant to Rule 56,
SCRCP, graﬁting summary judgment to this Defendant and dismissing with prejudice the causes
of actions set forth in the Plaintiff's Complaint.

The Defehdant Lott’s motion is based upon the following grounds:

1. Grantmg summary Judgment on the grounds that thls Defendant’s deputy actmg‘

_on behalf of the. Sherlff of Richland County acted in self-defense.
2. Grantmg summary judgment on the grounds that this Defendant s deputy acted
reasonable underthe facts and circumstances presenting themselves at the time she used force in

dealing with the Plaintiff’s decedent.

T



3. Granting summary judgment as to the action for negligence, since the Plaintiff has

failed to state a claim as South Carolina law doés not recognize a cause of action for a negligent

shooting on the part of a law enforcement officer;

4. Granting summary judgmeni on ihe grounds that the actions cf the Plaintiffs ‘

decedent was the sole negligence giving rise to his injuries and/or death.
5. Granting summary judgment on the grounds that the actions of the Plaintiff’s

decedent when viewed in a light most favorable to the Plaintiff, exceed any cufpable conduct

(which is specifically denied) on the part of this Defendant’s deputy to such a degree as would

constrtute a complete bar to any action he might have against this Defendant.
6. Grantrng summary Judgment as to ‘the action for 1ntent10nal infliction of emotlonal

distress;»pursuant—toSouth-Ga‘rolina--CodeAnn._§,lv5;7.8:.3,0_(ﬂl.9,7~6.)_as_amended.

7. This Defendant is entitled to absolute sovereign immunity under S.C. Code Ann.

§ 15-78-60(6).

8. Striking any and all references to joint and several liability since there is no joint ‘

and several liability against this Defendant pursuant to the South Carolina Tort Claims Act, S.C.

o

Code Ann. §15-78-10, et. seq. (1976) as amended.

9. Striking any and all referenees to punitive damages on the grounds that such .

damages are not properly recovered. agamst a governmental entlty pursuant to the South Carolina = - .

Tort Claims Act, S.C. Code Ann. §15- 78 10 et. seq. (1976) as amended, nor are they recoverable I

pursuant to the Common Law of the State of South Carolina.

The Defendant Sheriff’'s motion 1s based upon the pleadings filed in this case, the

Affidavit of Kelley E. Hendrick and the exhrbrt thereto, the rules of court, and such other matters ,

as may be presented to the Court at thé tifme of the hearing.
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DAVI’DSON & LINDEMANN, P.A.

w SN

ROBERT D. GERFIELD

" 1611 Devonshire Drive
Second-Floor .- B
Post Office Box 8568 .
Columbia, South Carolina 29202
(803) 806-8222

Counsel for Defendant Leon Lott in his
official capacity as Sheriff of Richland County

Columbia, South Carolina

September 22, 2011




' STATE OF SOUTH CAROLINA - :
o IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ' '

Evalena Catoe, individually and as :
Personal Representative of the Estate of.. - .- Civil Action Number: 09-CP-40-5132..
Richard L. Catoe, Jr., déceased, - g RS St e e

Plaintiff, . AFFIDAVIT OF
KELLYE E. HENDRICK

A

The City of Columbia
and Leon Lott, in his official -
capacity as Sheriff of Richland County,

Defendants.

N

~.vavvvvvvvvv/vu\/\'/vv

PERSONALLY APPEARED BEFORE ME, KELLYE E. HENDRICK, who first being duly

sworn deposes and states as follows:

1. On or ébout July 24, 2007, 1 provided a voluntary statement to the State Law
Enforcement Division. This typed statement is entitled, “Voluntary Statement (Not Under Arrest)”
and consists of four (4) pages bearing my signature at the end of the statement. [See, Exhibit A]

b 2. The contents of ~Exi1ib'it A’ are irue and correct and, upon information and belief,

accurately characterizes my observatlons and involvement in the events of Sunday, July 22,2007..

FURTHLR AFFIANT SAYETH NOT

NOTARY PUBLIC FOR 500U TH CAROL]NA

COMMISSION EXPIRES: /l/ ‘i 2 Zo}

3L



EXHIBIT

AFFIDAVIT OF

KELLYE E. HENDRICK

Civil Action Number: 09-CP-40-5132

23



SLED o PAGENO 1 OF 4PAGES
Vs2 S . NS

'VOLUNTARY STATEMENT
(NOT UNDER ARREST)-

1, kELL\E E 11_ CK, am ulot un;]er.msst for, nél am 1 bumg detame.d fm any crlmmal
offenses concernin g thé év&nts 1 am -about to make kno wﬁ 1o S pecial Agcm James Tlowers and 14 Tommv
Robertson, boin of nhé 5;)11114- aTO]H Lz-.w Ezn’orc\émﬁmiDi\'«jsion-f SLED\.={llﬁ‘;gﬁi?3‘ié$§l&fil_ﬁt; el n@;-,ujnner

" arrest for, nor am Ibemg demncd for 'my cnmmal oftcnse: concerning the evems] am dbou( 16 make

known. I undersland] am fr@:«, to Wcﬂk awcw Wlthoul saying . anylhmg, nd I voluutc&r the fo]lowmg

inforination of m}w mﬁaﬁee W 111 for _atevér purposes it may serve.

I gradoated from Cenway (SC) Hwh School n 1931 and from Landel College in Gxeenwood SC,
in 2003, 1 was hired by the 'R'ich]an'd Lounty Shenﬂ’ s Officein 2003 and graduated ﬁ'qm the South-Carolina
Criminal Justice Academyih 2004, 1 :zu.'n a certified law en forcem_eﬁ’t ofﬁ:(:cr in ﬂaethu.'ne of South Carnlina.

On Sunday mor mng, .Iuly 22,7 007‘ 1L w:,a's ‘on duty as a Deputy Shcriff of Richland Counl‘y, South

Carolina. At approxmxa\tely 0800 homs Rlch]and County Shenff™s Department received a 10 78 (ofmer

peeds assistance)call from the. Caty of Co]umbla Pohce ananment My squad and I h:xd Juct ﬁmshed eatmg
break fast and, upon receipt of’ thc ca] pr oceuded m 69 Samson Circle, whxch is m Lhe City of Columbxa '
Upon arrival at smd focation, my fellow squad members and 1 'approan,hcd thc house whefca subyect

.

was loc:aled in the front vard, holding aknife to his throat. A City of Columbia ofiicer had alrendy advised

<

us that the subject had threatencd one of their officers wilh the knife and, as a result, had been shét once In

the terso. The same officer told us that the subject was threatening to kill any officer who tried to arrest him.

24
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rear of the house for somie; penod ‘of: tlme

SLED S Ui s PAGENO2OF4 PAGES

\{!S’\'
T}xe City ofﬂr em asl\ed <evmal of our Depunes xf we hqd lacers and upon bemg adwsed that some of us
were so qmpped rcquested that we 13% ihe sub]cct if we: had a clbar shot to do'so. ] responded that Iwvas

not gomg to do anythlng umﬂ mv mnncchate Superx 1snr gme e a‘n ordc.r (,olumbm Police asked if we

uise Z—md i‘rv ié': m ,ound thc 51de catch the subjcct oif guqrd zmd gct close

,amved on h

‘enough totase hlm Oncc my Super\ 1sor, C pl Bng: ‘soeneI adwscd ham that MasterDoputy

Whiie and | beheved thm we ccmld in fact, gei 10 the rear of theheuse ﬁalch the subject off-guard and get

close enough 1o tase' h 1, W1th Cpi Bng,ht s qpproval, Master Dcputy Whuc aud mysclf positioned V

- ,-‘

ourselves at the lett rear wmm of ﬂws housc Both of us had our Tasexs out ’but afte; twwly mmutcs or S0,

Master Dcpm} White told me to tmnxmon f " m non—letha] ic lelhal meemmg Lhat ] was w0 ho]stcr my Taser

and drawmy service Wx.apon al \iod -2 '- _."ck 40. cahber ang hzdden by the house we could not see
where the subj ecl was al] of the tune At some pomt a Ncgotmlor witht Columbu Po]xceDcpanmcnt arrived

and began attcmpung to negouatc mth thc sub;)cct The subject was I)IO\'ldCd a chmr in which o sit and,

when he did so, Master Deputy Sheriff W}nte no lonaer had aclear shot with the Taser. Wer emamed at the

hl Cpl Bnght who was. in radlo contact with the ofjxccrs in thc
front yard, advised us th‘atVColumb'la Po}lce'were going to move in onthe subject. He 1old us to move o the
side of the house and not give up our position. Cpl. Bright further advised us o stand by whilgthe City’s

SWAT team devised ;tbéil‘j;)lf\n_ . We }Veiited onthe side of the house for quite some time. While waiting, we

heard a noise from widign,,the house. Maste'r Depu'w White asked ojle of 'oi:i'—ibfﬁce‘ré‘if the suﬁject had.gone
mside the house and wm told ‘no” - that tbc ‘house in quesiion was not the sub_)ect 5 home zmd that there
was a .family inside tlig hou'?se. We were' asked Lo see if we could getthem oul of ihe house without making

100 much noise. With the assistance of two of our other officers, we were able to get the family out safely
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SLED o | © PAGENO:3 OF 4 PAGES
VS§2 : S S

boui compromlsmgourposmon (4)1 Pm:;ht Lhcn xo]d us th'at the C m was gomg 10 throw ‘ﬁdsh—bdng

to dlstmct the mbje arid thc;n ateani wa'; goma to utﬂme ﬂae SW A’I‘ baih,snc slne}dnnd subdue the subJ ect.

Siva bout o dcploy

'-.i\':l;ésltéf‘,])epﬁly‘»&".h e wvas ,fn tro.nt‘nght comer oa" 1hahouse stﬂlholdmg lus Faser. Iwas at the nght rear
corner of the house, étfi-]]lmlding my service we‘apon, We were told that when they deployed the “flash-
bang”, io watch for thL SileBCt that he may run to the rear of the house and; to be prepared to take

appronn ateaction. ﬂmmu T’hma I kncw the “ﬂash- '3 nO” wasdcpIO) red and 1 hcmd thc SW AT team tc]lln g

the SUb]CC( to get dovs 1 on the grmmd Tway still covenng the nghl rear comcr of tha housc and Isaw the

subject rinning into the: bat,}~ ya1¢ th the SWAT feam aot far bcbmd hun As thc snbject came around

the corner, I moved so- that I cou]d see ﬂme “hole back yard As the subject :v ( lo‘séf he: ~sa.w me standmD
at the-cornerof the housc 1 1mmedlate] y]oudlyulen‘uﬁea my:’clf asa Shmffs ﬁepuiy and gavc loud verbal
commands for 1lm sub Jcét o’ drop the knife. The subject uommucd to-come dn ecﬂy at me, holding the knife
up in a striking posmon i conhnucd 10. gne the same Joud verbal conmmnds but the subj ect kept ngbt on
coming atme. Rcahzmg that the subjem had already made the- armmmccment lhat he; v»ould try to kill any

officer who anempted to arresi h:un even mough he had been shot’ by a Columbra ofhcer earlier that day,

and seeing him closingin ‘Qﬁn‘me w;ﬂmup heshi';mgn;; with his km_fe raised llp’ft;rtﬂ]f}:k&;i]]@ } was placed in

fear ofi.mrhédiata smousbodlly am] 01 death at his hands. Throught my service weapon up from theready
position, aimevd at the s'ubj‘é‘c_t,"éx:aé ﬁrr:.ed once. The subject never wavered and §ontinued to quuckly close the
distance between himself v:m.d mAc-. T fired apain and the subject turmed, ran some seven or eight vards, and
fell. I know that the actions taken by the subject not only put me in fear for my life but, also, put the othér

officers and the citizens who had gathered out in the street in grave danger. If Thad not been able io stop
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‘him,there is no doubt inmy mind that others who werenizarby sould bave been seriously hurt by the subiect. .
Cpl. Bright advised Master Depuity White to escort me to his patrol car-and wait for further

- instructions: 1 il:en vent and satin Deputy White’s piirol car uniil instructed 1o return 1o the Sherifl’s

/< Kﬂlh% f., h\imdﬂt_ck

' Su{natuze of{bcrsou giving voluntary statement

RIBED hefaie me
' Witness *

swom\r 10 AND DU ED
am 24th day of suly 2007 : "

' - (SEAJJ
NOTARY PUBLIC FOR SOUTH CAROL]NA

Witness
My Commlsswn Expares.

I certify that I have been given a sqp,j’ of this 'statemrénvt"c_fmsjsth{:g of i’our pages.

3
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STATE OF SOUTH CAROLINA :
SRR IN THE COURT OF-COMMON PLEAS
COUNTY OF RICHLAND : :

Evalena Catoe, individually and as - ‘ \
Personal Representative of the Estate of Civil Action Number: 09-CP-40-5132
Richard L. Catoe, Jr., deceased, ) L

Plaintiff, CERTIFICATE OF SERVICE
v.

The City of Columbia and Leon Lott,
in his official capacity as Sheriff of
Richland County,

Defendants.

V';‘/vvvvvvvvvv‘\-/vvvvvv

The undersigned employee of Davidson & Lindemann, P.A., attorneys for the Defendant
Leon Lott, does hereby certify that service of the Notice of Motion and Motion for Summary
Judgment and/or to Strike on Behalf of Defendant Sheriff Lott in the above-captioned action
was made upon all counsel of record by placing same in the United States Mail, first class
postage prepaid, at the below listed address clearly indicated on said envelope this the 26" day of
September, 2011, addressed as follows: e

Pamela R. Mullis, Esquire Mandy D. Powers-Norrell, Esquire
-Mullis Law Firm | ' Norrell and Powers-Norrell, LLC
1229 Elmwood Avenue ' 206 South Main Street

Post Office Box 7757 ' . Post Office Box 994 -~

Columbia, South Carolina 29202-7737 Lancaster, South.Carolina 29721

Robert G. Cooper, Esquire
Holly Palmer Beeson, Esquire
Assistant City Attorney

- City of Columbia
Post Office Box 667
Columbia, South Carolina 29202

x%\moﬁ%x Soppord e
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MEMORANDUM IN SUPPORT OF MOTION :
FOR SUMMARY JUDGMENT AND/OR TO STRIKE
ON BEHALF OF DEFENDANT SHERIFF LOTT
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of the Estate of Richard L. _ )

STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND

Evalena Catoe, individaally )

and as Personal Representative . )

Catoe, Jr., deceased,

1

) C/A #: 2009-CP-40-5132 |

)

)

Plaintiff, )

L )

V. )
S a )

The City of Columbia.and Leon . Yy oo
Lott, in his official capacity ' )
' as Sheriff of Richland County, ) = =
Defendants. o ).

DEPOSITION OF
KELLYE ELIZABETH HENDRICK

"friaéy, May 17, 2013
10:14 a.m. - 12:16 p.m.

The deposition of KELLYE ELIZABETH.HENDRICK,
taken on behalf of the Plaintiff at the law offices
of Davidson and Lindemann[‘P.A., 1611 Devonshire
Drive, Columbia, South_Carqlina,“on,the\17thnday}of _
May, 2013 before Jennifer L. Cash, Court Réporter and

Notary Public in and for the State of South Carolina,

"pursuant to Notice of Deposition and/or agreement of

counsel.
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CREEL COURT REPORTING, INC.

52
1 I don't recall.
2 Okay. Could you -- had you stepped -- couid
3 you see the whole back yard grom whgfehyouwwere
4 sténdingrat that point? o |
5 I'cquld.' /
6 Okay. And could you see the entire back yafd
‘7 from where you were standing at that point?
8 Yes. |
9 He -- did -=- was hewgnocked all the way to the |
10 ground? - I
11 ' On his back, yes.
12 Okay. How long was he on thé ground?
13 I don't -- few seconds maybe. I dog't recall.
14 I mean, few secondé, rouéhly.’
15 Did he get immediately back up? §
16 It yés very shortly after he got knocked to the
17 ground that he got right back up. | 3
18 Did anyone catch up to him? .
19 No.
20 So he was knoqked'téVthe ground by one
21 ‘individual -- one individual, but no one else
22 caught up to him, éther thaﬁ that one
23 individual? o |
24 No.
25 Okay. And then what happened?

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896
}
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53
1 A: When he got ﬁpﬂéffsthe ground he turned and saw
2 'me’standing here. I loudly identified myself
3 .as a Sheriff?s‘Députy, asked him ;o_drqp Fhe
4 knife.‘ He came ué in a ;triking position_aﬁd
5 ran.towards_me. |
6 Q: - Where did he have the knife positioned?
7 A: Up over his shoulder in a striking position.
8 Q: Okay.A And that doesn't éhow up in a
9 transcript, so you'll have to tell us what a
10 N striking poéitioﬁ is. U T o
»11 A: Up over histéhoulder in é positioﬁ to ﬁhere he
12 could strike somebody. |
13 Q: Okay. And was moving forward, is that correct?
14 A: Forward towards me, yes.
15 Q: Okay. .And was h§ running?
16 A: . Yes. R S
17 Q: ‘Okay. ~And‘yqu‘said you identified yourself?
18 A: Idéhtified‘ﬁyséif'as a Riéhland County
19 Sheriff's Deputy and that he needed té drop the
20 knife. . R |
21 Q: Okay. And whafﬁaid you.say exactly?
22 A: ,ﬁich;and Countx $§griff'sADepartment, d;op the
23 " knife. o o
24 Q: 'vDid you say it'onge?
25 A: I said it sevefél times.

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896
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25
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Initially, yes.

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896

HENDRICK, KELLYE ELIZABETH - Vol. |

Q: - Twice?

A: Ildon't"recall how many. I said it several
_times. | V

Q: All right. And then what happened?

A: ﬁheh he did not drop the weapon, I moved my
position from the ready position, which was
pointed at the ground and put it on my target.

Q: ~Okay, | | A

A: 4IW€ired a shot, he did not stop coming at me._

" H“I fhen fired another shot. » 2. ﬂ '

Q: ‘Okay. And Qhen you fired the first shot wheré 4
was he iﬂ the back yard? 1

A: He was probably here, give ér take a few
~in6hesz -

Q: And where was the next closest sfack City of
Columbia officer to him?

A: They were back here, to the best_of my
”rééollecti§n§:f

Q: Shqw me. _

They were proBably back here from where.heA
firsﬁ was knoékedlto the”ground.

Q: YQu.thiﬁk he's here?

A: I guess. Iiﬁean,:I don't really recall.

Q: Near torwhe;e he was knocked to the ground.

A: | |
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(Plaintiff's Exhibit Number Two was marked for
identification purposes.)

Q:f

MR. GARFIELD: Object to the form. - Go ahead.

>

- Okay. Didlfhét ever change at any point?

© B o B O P

HENDRICK, KELLYE ELIZABETH - Vol. |
. o _ .65
Okay. And ybu.don't recall when you initialiy
pulled up seeing any media or the media vans
initially. Do'you remember seeing ﬁedia after
the event wheﬁvyéu went and sat down? |

I don't recall.

Okay. We're going to mark this as Plaintiff's,

Exhibit Two.

You said that Bright would haVémbeéﬁ-thé _
Richland County Sheriff's Deputy that ydﬁ.wdﬁid  
have been taking instructions from on the .
SCene..-Wés ﬁhere a higher ranking comménder on
the scene that you would have been taking
instructioﬁs.from‘at any point?

,Cpréoral B:ight was the only one on the scené; .
Okay. C A | - e

That I recall.

No.

Okay. How close did YOu get.ﬁo Mr. Catoe .
béfore.you fired the second shot? . | |
Less than'fourﬂor five feet.:

What about the first shot?

1230 Richland.Street / Columbia, SC 29201
(803) 252-3445/ (800) 822-0896

He



CREEL COURT REPORTING, INC.

12
13
14

15

18
19
20
21
22
1 23
24

25

1o

11

16.-

17

I don't -- I don't recall. Seﬁép}'eight feet

HENDRICK, KELLYE ELIZABETH - Vol. |
66
Six, seven foot, maybe. I V
How.far do you think he was from you when he

hit the ground? That may be harder.

maybe. I don't -- I don't recall:
Okay. You're better at distance than I am.

Did you know any of the other firefighters,‘

'EMS, individuals on the scene?

No.
Okay. When you initially came'oh'the‘Scéne and

Saw Mr. Catoe could you tell that he was

‘injured?

I could tell that he had some injury to his
upper torso. . |

How? .

‘He had his shirt off and there was a red spot

on his torso.

Okay. ‘He already had his shirt off when he
came onto the séene?

Yes.

.Okay. And you could tell that he had been

shot, is that correct?

. After I was told that he was Shof;wyés.ﬁ

You were told that he was shot, is that

. correct?

4230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896
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FlLED

SEP-3 ¢ 2003

FOR THE DISTRICT OF SOUTH CAROLINA '-AHHYW PROP
‘ mLUMBMES CLERK

IN THE UNITED STATES DISTRICT COURT

COLUMBIA DIVISION
Charles W. Huggins, Jr., personal representative ) C/A No. 3:02- 23615 N TE R E
of Charles Walter Huggms i, )
) ' bE P 3 0
Plaintiff, ) 2003
v. ) * ORDER
Sergeant Don Weider, Deputy Shane Lucas, ) .
- Reserve Deputy Henry, Dukes, and Captain . 7 -
Melvin Seboe, )
Defendants. )
_ )

This case comes before the‘ court on the defendants’ motion fer summéry judgment pursuant
to Rule 56 of the Federal Rules of Civil Procedure. The defendant officers argue when vileu}ing the
facts in the light most- fa‘.;orab‘e to the plaintiff, they. complied -wi th the 'Foi.'ﬁﬁ "Ar'ﬁendment s |
reasonableness requirement when they shot and killed Charles Walter Huggms III (“Huggms”) U S
CONST amend. IV. The court hcard oral argument on the motion on September 25 2003. At the
conclusion of the argument, the eourg took the motion under advisement. For the reasons stated
herein, the defendants’ motion ’for.’sui;nnaryjudgment is granted.

0 FACTS
The plaintiff asserts a'c.ause of action uhder 42 U.S.C'. § 1983 against officers Sergeant Don

Weider (“Weider”), Deputy Shane Lucas (“Lﬁcas”), and Reserve Deputy Henry Dukes (“Dukes”) for

AO 72A ' : 50 oA
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While the Fourth Amendment provides for officers to exercise some force in effecting an
drrest, courts must examine the “totalit}; of the circumstances and determine whether the use of foree
was ‘reasonable’ from the perspectlve of a reasonable officer in the same situation.” 1d. “Generally,
an officer may not use deadly force unless he has probable cause te believe that the suspect poses a
threat of serious physical harm to the ofﬁcer or others.” James v. City of Chester, 852 F. Supp. 1288,
1294 (D.S.C. 1994) (citing Garner, 471 U.S. at 11). “If the suspect threatens the officer with a
weapon, deadly ferce may be used if necessary to prevent escape and 1f, wherefeasible,‘ some warning .
has been giyen.” Id. | . | |

Ne-witnesses-otherthanithe deputies-at the scene obgerved the sliodiing. - The defendrits™
affidavits state that at the rhorhent‘ shots were ﬁred, each defendant feared either for his own safety‘
or for ofﬁcer Weider’s. Hugglns, armed with two knives, threatened te kill himself or the officers at
the scene. The defendants warned Huggins to halt and Huggins was shot only after he adyanced ih
a threatening manner toward Weider. The defendants’ allegdtiens satisl’y me_éraham test and are

supported by affidavits attestmg (1) the severity of the crime at issue (ofﬁcers were called to scene '

because Huggins. threatened arson and SU]Clde then Huggms threatened:himself and officers. with:

knives); (2) that Huggms posed an 1mmedlate threat to the safety of the officers or others (Huggins
was armed with two knives and advancing in a threatening manner toward Weider); and (3) Huggins

was either actively resisting arrest (as attested by the defendants) or attempting to evade arrest by

flight (as alleged by thedplaintiff).2

* As noted prev1ously, the only eyewmesses to the event were pollce officers. The plaintiff (the
decedent’s father) did not witness the shooting or the events that led up to it.

5
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The plaintiff contends that deadly force should be used only when all other alternatives have

been exhausted. The plaintiff cites no authority for this proposition. The crux of the plaintiff’s

complamt appears to be that the officers failed to continue to keep Huggins at bay and at a safe

dlstance and that the officers failed to use a more benign method of subduing Huggms other than
shooting him. The constitut_iona] test, however, is not whether other alternatives were available to the
officers, but whether at the moment they fired their weapons, the officers reasonably believed they
were in imminent threat of harm. The Fourth Circuit holds that “the Fourth Amendment’s objective

reasonableness’ standard require[s] that the officer’s liability be determined exclusively upon an.

e‘{ammahon and weighing of the information [ilie o ivers) possessed dmmediately priovg.and at the .

very moment [they] fired ;he fatal shot[s]. " Greenridgev. Ruffin, 927 F.2d:789, 792 (4th Cir. 1991),
reaff’d Drewitt v. Pratt, 999 F.2d 774, 780 (4th Cir. 1993) (internal quotations omitted).

Under Greenridge and Drewitt, tbe court must focus only upon the reasonableness of the
defendant officers’ conduct at the moment they rnade the decision to use deadly force. The failure to
exhaust a]l other nbndeadly meas_ures, the decision not to lea_ve Huggins alone passed out in the
VtIOOdS and the failure. tn awart a tazer or other nondeadly weapons to arrive are.not relevant pomts -
of i mqu1ry See James V. Cuy of Chester, 852 F. Supp. 1288 1295 (D.S.C. 1994) (finding the
followrng conduct of pOllCC ofﬁcers 1rrelevant fallure to statron a guard at decedent s apartment
during search; fallure to employ proper back up and use a flashlight; and failure to drsplay a badge)

The court must revrew the reasonableness of Welder Dukes and Lucas’ decision to use deadly
force at the moment Huggins,advanced in the woods after the defendants ordered him to halt. Taking
the factsin the light mo'sta fai;erable to the plaintiff, at the monrent of the shooting, Huggins was armed

with a large kitchen knife and threatening to kill himself or the officers. The defendants had
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repeatedly requested Huggins to put down his weapon to no avail. A trainéd negotiator had tried for
thirty minutes to get Huggins to comply Qithout sﬁcé:ess. ’I:he‘dcfendants waméd .ﬁuéginé he would
be shot if he advanced toward Weider. Huggins advanced despite the warning and was shot and
killed. ‘Under these facts, the court ﬁgds that the defendants had probable cause to believe thét
. Huggins posed a significant threat of serious bodily injury to themselves and oth‘ervs‘at,thc? moment
they shot him. |
II. §1983 Cjaim Aguainst Defendant Seboe (Supervisory Liability)

The plaintiff also asserts a supervisory hability claim against Captain Seboé, the officer in

“oharge ntihe Sceneat thetimerof the shocting. Yet, ifthe plaintiff’s claims'against officers: Weider,

|| Dukes and Lucas fail as a matter of law, it follows that the claims for supervisory liability must also

fail. “There is no liability on the part of supervisory officials in the absence  0_1" a constitutiénal
violation on the part of the person supervised.” James, 852 F. Supp. at 1297 (cit;'ng City of Los
Angeles v. Heller, 475 U.S. 796 (1986); Temkin v. Frederick County Commr's,945F.2d 716,724 (4th
Cir. 1991); Belcher v. Oliver, 898 F.2d 32, 36 (4th Cir. 1990)). . B
. State Law Clairs | |

Finally, the plaintiff z;sserts a wrongful death and a survival actjon under Sa’l}t}i{ 'Carolina state
law. Under 2,8 U.S.C; § 1367(0)(3), a fede-ra] couﬁ may décline to exercise supﬁlé;né;lt;ll juﬁsdiction
when the court has dismissed all claims over which it has onginal jurisdiction. ]éccqll';e thc court has
détermined that all of the plaintiff’s federai causes of action n;ust be dismissed, thecourt ;vill exercise

its discretion to decline jurisdiction over the supplemental state law claims. L

5%
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CONCLUSION
For ali éfthe foregoing reasons, vthe defendants’ rﬁotjon for summary judgxnent is granted as
to the § 1983 claims for excessive force and supervisory liability: all claims asserted in those causes
of action are dismissed with'_prejudice'. The court declines to exercise supplemental j urisdicﬁon ove?
the state-law claims asserted a;ld’dismisses those causes of aqtion without prejudice. ThlS matter is

now ended.

ITIS SO ORDERED.

SALe 14

ﬁ eph M

September 30, 2003
Columbia, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) Civil Action Number: 09-CP=40-5132
Evalena Catoe, individually and as )
Personal Representative of the Estate ) |
of Richard L. Catoe, Jr., deceased, ) ' : U
o e ) " MEMORANDUM IN SUPPORT OF -
Plaintiff, ) MOTION FOR SUMMARY JUDGMENT "
: ) = ANDI/OR TO STRIKE ON BEHALF
)
)
)
)
)
)
)
)

v, OF DEFENDANT SHERIFF LOTT

The City of Columbia
- and Leon Lott, in his official capacity
- as Sheriff of Richland County,

Defendants.

ey

STATEMENT OF FACTS

Taknng the facts in a light most favorable to Plamtlff on. Sunday, July 22, 2007,
. at approxnmately 8:00 a.m., Rlc.hland County Shenff’s .Department (“RCSD") deputies
received an ‘cfﬁcer in need of'assi'stance’ call frcrn the _chllembia‘, Police Department |
~(“CPD"). A RCSD Squadron proceeded in a backiu‘p capacity -to 'ar residence at 69
Samson Circle, in the City of Columbla Upon thelr arrlval deputres approached the
house where Plalntlff’s decedent ( Catoe ') was Iocated in the front yard holding a knife
to his throat.

A CPD officer brlefed deputies as to two mcrdences occurnng moments before
the deputies’ arrival. First, that Catoe threatened one of the CPD off cers wrth a knife

and, as a result, had been shot once in the torso. ‘Secondly, Catoe .was threatening to -

kill any officer who tried to arrest him.

‘ ! All of the ensuing facts are obtained from Exhibit A, Notlce of Motlon and Motron
for Summary Judgment filed September 5, 2013. m

- 1
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The joint assemblage of officers from the two agen‘cies discussed strategy which
centered dnjjpete.ntially administering the Taser devices if in ‘a"tactically favorable
position. Th-e Apr'opos'ed plan was for the RCSD deputies to obtain:a'position at the rear
of the resndence and attempt to maneuver around the side of the house Thus by
establishing the element of surprise, pollce may theoretically be in sufficient range to |
tase and apprehend Catoe. See, €. g Exh. B. |

At that time, RCSD deputies Todd White and Kellye Hendrlck positioned
themselves at the left rear comer of the house. Initia_lly, both ofﬁcers had their service

weapons drawn. However, after approximately twenty (20) minutes, the deputies were

“instructed” to t'i;an'sition"""the'ir’“ role from “nof-lethal to~iethal. I '$¢ doing, Hendrigk . "~

holstered her' TLau'_ser and drew her service weapon, a Model 23 Glock .40 caliber,

At some point, a trained CPD Negotiator arrived and began_attempting to
negotiate with Cat_ee. Catoe was provided a chair in which to sit and upon doing so,
White ne longer had a clear shot with‘vt/hvich to administer the Taser. At some‘ point,
Bright and Hendrick was infofmed via radio that a miore dynamieapproach would be
undertaken by CPD SWAT team-and that they should maneuver to the side of the
house and not glve up thelr posmon ‘ | o

Whlle S|tuated at the side of the house, the deputles learned that there was a
family conﬂ.ned wlthln the house. Hendrick and her fellow RCSD,:deputles successfully
extricated the famlly members from the house, removed them td .‘a safe position, and
then ret'urned"tfo their position at the side of the house. | |

CPD dffit‘i.ial.s then sought to utilize a ';fla‘sh-bang" device ln hopes of distracting

and subduing..Catoe by way of a SWAT ballistic shield. The deputies were informed

56
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that upon deploying the "flash-bang,” to be oﬁ the l‘o‘okovu’t‘ for Catoe as he might flee to
the rear of the house. In such an event, the deputies é-hquld be preparéd to take
appropriate action. o

The “ﬂash.‘bépg". was d‘eplqyed.and the SWA'I:" team di'(e'c_:te'd Catoe to get down
on the ground. Catoe féiled to Acom-ply and proceeded to run i-nto ;(he b~ac>kyard, at which
point he waé actively pursued by tHe SWAT memvbers._ -

Deputy White was s_itugtgd thé front right comer of the house, holding his Taser.
Deputy Hendrick was po{sitionﬁed at the right rear comer of the house, holding her

service weapon. See, e.g., Exh. C. As Catoe ran around the comer, Hendrick re-

o positicned-herself at” thecorner~ of thé house 1o expand -her VEéwf‘as"'1t'd'z~fih‘c'lud’e='thé;= R R

backyard. .

As Catoe rapidly approached Hendrick aﬁ‘d with_out‘de‘lay, Hendrick very loudly *
:iAentiﬁed herself as a Sheriff's Deputy and gave cléar verbal commands for Catoe to
drop the knife. Catoe ignored _th'e'se' re‘pe'at"ed and LihequiVocél' instrucﬁons_ and quickly
advanced on Hendrick, grasping the knife in a’n"e’levated, striking position.

-2 At that-precise mo’meﬁt,: Hendrick was placed.in fear.of immediate serious bedily . .
harm ‘o'r'death at Catoe’s _hand»S_‘.’ | She brought he_r‘séwi'ce weaébn- up from the ready
position, aiméd at Catoe, and fired once. Despite being struck with the bullet, Catoe
never 'waver'gd' and agaiﬁ quickly closed the distance betWé'en himself and Hendrick.
Hendrick fired a second round' and again struck Cat’oe.. This«°§éused Catoe to turn,
ambulate several yards, and th_en fall fo the ground.

Based upon the foregoiﬁg eyent‘s', Plaintiff brought an écfidn in this Court alleging

that Catoe “did not posséss the p'roper mental or physical ability to pose-a danger to the

| \ﬂ&lf": 3 51



- armed police officers and deputies present.” .Acoordingly','there existed less violent-
methods of dealing with the situation. 'Plaintiff, Catoe’s purported wife at the time of

these events, thereafter brought a wrongful death claimv against both the City of -
_ Columbla and Shenff Lott |n his offcrai capacity pursuant to’ the South Carolma Tort

Claims Act. The damages mclude culpability for Catoe’s death, his pain and suffering,

and loss of consortium on the part of Plalntlff.

The Defendant Sheriff now moves for summary judgment pursuant to Rule 56,

SCRCP based upon the foIIowmg grounds

L. THE DEFENDANT SHERIFF IS ENTITLED TO ABSOLUTE SOVERIGN
| IMMUNITY FROM THE PLAINTIFFSTORT CLAIMS : :

(a) | GeneraIIyITort Clalms Act
(b) - Generallyl S C. Code Ann. §15-78-60(6)
(c) ‘Authority pursuant to Huggins v. Metts
(d) | Appllcatlon of instant matter to Huggms opinion

. PLAINTIFF HAS NOT STATED A NEGLIGENCE CLAIM SINCE SHE HAS
FAILED TO DEMONSTRATE THAT THE DEFENDANT SHERIFF OR HIS
DEPUTIES’ CONDUCT CONSTITUTED ANY NEGLIGENT ACT

M.  THE DEFENDANT SHERIFF IS ENTITLED TO SOVEREIGN IMMUNITY FOR
PLAINTIFF’'S CAUSE OF ACTION FOR INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS o '

DISCUSSION

Summary judgment is appropriate “if the pl‘eadings,"id_epositions, answers to
interrogatories, and admissions on file, together with afﬁdavits., if any, show that there is
no genuine issue as to any material fact and that the‘ moving partyr is entitled to
judgment as a matter of law.” S.C.R.C.P. 56(c). It is well established that the Court, in

considering a motion for summary judgment, must view the facts and reasonable
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inferences therefrom in the' light most favorable to the nonmovingﬁparty. A party
opposing sulmmary judgment may not rest on the mere allegations of the pleadings; but
must set forth or point to soeciﬁc facts in the record showing that there is a genuine
issue of material fact. Bravis v. Dunbar, 449 S.E.2d 495. (S.CtApp. 1_'994); Dr'ckert V.
Metropolitan Life Ins, Co., 306 S.C. 3111, 313, 411 S.E.2d 672, 673 (CtApp. 1991),
(citations omitted), rev'd in part on other grounds 311 8.C. 218, 428 S.E.2d 700 (1993).

L THE DEFENDANT SHERIFF IS ENTITLED TO ABSOLUTE SOVERIGN
IMMUNITY FROM THE PLAINTIFF’S TORT CLAIMS

(a) ~ Generally / T_ort Claims Act '

Prior to the demsron of the South Carollna Supreme Court in McCaIl V. Batson
,285 S C 243 329 S E 2d 741 (1985) governmental entltles and thelr employees were
protected by soyerelgn immunity. In,MoCaII,_ ttte Supreme Court abolished sovereign
immunity. However, in the Vfoltlojw'ing‘ year, the 'South Carolina General Assembly
enacted the South Cerolina Tort Claims Act. t“Act”) "which reinstated sovereign
immunity for the State and ‘its politicat subdivisions with 'certain'exceptions " Jinks v.
Rlchland County, 349 SC 298 563 S E2d 104 108 (2002) reversed on other
grounds 538 U S. 456 (2003) -"The Tort Clalms Act prowdes a limited waiver of
governmental - lmmumty and delmeates the - condrtlons “upon which a claimant may
pursue actions against the State and its political subdrvrsnons;". Id. The Tort Claims Act
"removes the common law bar of sovereign immunity in certain circumstances, but only
to the extent mandated by the Act." ‘Bayle v. South Carolina Deoartment of
Transportation, 344 ‘S.C.' 115, 542 S.E.2d 736, 739 (Ct. App. 2001).

Thus, it is well settled that in reaction to McCall, the General Asserﬁbly reinstated

sovereign immunity subject only to the limited waiver spectﬁ,cally prouided in the Act. As



" aresult, the Act presently governs all tortl'claim‘s against governmental entities in South

Carolina and is the exclhsive remedy for civil actions against governmental entities in
‘South Carolina. See, Washington v. Lexihgtof; County Jail, 337 S.C. 400, 403, 523
S.E.2d _204.,_206, (Ct. App. 1999). The Agt A\Nla_ives‘soye:reign immunity for the State and
the State’s gdvernmental entitiéé. See, SC .Code‘ Ann. §15-78-40. lAddi’tiOnaIfy, tﬁe
Act continues to list thirty-seven exceptions td the general waiver of immunity in S.C.
Code Ann. §15-78-60. If an act or omiséion falls under one of these exceptions, then
the governmental .entity wbuld gnjoy absolute immunity frorﬁ suit. |

(b) Generally/ S.C. Code Ann. §15-78-60(6)

- *=The* Defendant -Sheriff mairtains that he is entitled-tc absolute “Sovereigh ~+ -

immunity for the Plaintiff's negligence claim'which arise out of actions uhdedaken to
-provide poiice p‘rotect'ion. ' : | o o

S;C. Code Ann. § 15-78—'6'0,(6) provides fhat :a'goyern'mental entity is not Iiéblé for
a loss resulting from "civil disobed}enée; riot,” insurrection, or rebellion or the failure to
provide [or] the method‘ofiprov'iding police or fire proteption." See, S.C. Code Ann. §
15-78-60(6). | o
In Wells v. City of Lynchburg, 331 S.C. 296, 501 S.E.2d 746 (Ct. App. 1998), the ,
Coﬁrt of Appeals recognized that a scrivener's error resulted in the.omissibn‘of the word
"or." Afte_r looking at . the legislativefhistory, the Court cbncluded thét sovereign
immunity' uhder Section 15-78-60(6) extends to "the failure to provide or the method of

providing police or fire protection.” Wells, 501 S.E.2d at .750' o



(c) Authority pursuant to Huggins v. Metts

FACTS GIVING RISE TO LITIGATION
in Huggins v. Metts, 371 S.C. 621, 640 S.E.:2d 465 (Ct.App. 2006), the Lexington
County Sheriff‘s Department (“‘ofﬁcers”)_respond‘ed.ftq a pall .f!rom Pﬂlaintif'f stating that
Huggins had threétehed to bdrn doWn several homes and'to cohmit suicide. After
officers could ndt locate him at His home, bloodhbunds discovered Huggins at in_the
woods behind his residence. | | |
When the officers approached Huggins, 'they observed that he Was armed with

two large butcher knives. Officers ordered Huggins to drop the knives. Not only did he

-~ {ail ¢ do'so; he-stated-to the officers-that they were goingtc -havetoKill him.: - - = 70 s 8T e

Officers then unsuccessfully ‘a‘ttemptéd ir‘\tir’c;dhcing a n_egotiator in an 'éﬁerhpt to
" speak wi’gh' Huggins. After a peribd of,timé, ofﬁcers radioed for a taser to subdue
Huggins; howéver, upon hearing this, H,ugg:ins exclaimed: “you're not going to tase me.”
Huggins indicatéd that he was “g'oihg home™" and bggan walking towards his resideﬁce.
Ofﬁcers attempted to position,themselvé's between Huggins and the house while
continuing to demand that Huggins drop the knive‘é. DO . R
When Huggfns:continuéd to advance to\)\}grds one of the officers, he was
expressly warned “do ndt come any éloser'or | will éhoot.” Huggins, still-a'rmed with two
large butcher knives, continued to approach ,the'ofﬁc_i'cler. Once he closed in within fifteen
(i5) feet, the officer discharged his sér\"/ice we\a‘pdr‘;!;and shot Huggins. After being éhot,
Huggins continued to advance in thé. direction of  the ‘officer at which point two other -

officers shot Huggins. Huggins died as a result of t‘hés_e gunshot injuries.



The personal- representative initially brought state law causes of action in federal
coort contending, inter alia, that deadly force should be used only when all other
alternatives have been exhausted. See, Exh. E [Huggins v. Weider, et al., 3:02-cv-
02361-JFA]. -
Joseph \Anderson held, “The plainttff cites no authority for this proposition (of exhausting
alternatives). The crux of the Plaintiffs Complaint appears to be that the officers failed |
to contintJe to keep Huggins at bay and at a safe distance and.that dthe officers failed to

use a more benign method of subduing Huggins other than sh'ooti,ng him.” See, Id.

FEDERAL COURT ACTION

In dismissing these state 'claims, United States District Court Judge

~=Criticaily; Judge Arderson riied: °

See, Id.

~ The constittltional test, however, is not whether other

alternatives were available to the officers, but whether at the
moment they fired theit weapoiis, the officers reasonably
believed they were in imminent threat of harm. The Fourth
Circuit holds that' "the Fourth Amendment's -objective
reasonableness' standard require[s] that the offi icer's liability
be determined exclusively upon an examination and
weighing of the information [the officers] possessed
lmmedlately pnor to and at the very moment [ they] f' red o
the fatal shot[s] . '

Under Greenndge and DreW/tt the court must focus onIy

upon the reasonableness of the: defendant officers' conduct

~ at the moment ‘they ‘made the decusmn to-use deadly force: * -

The -failure. to exhaust all other nondeadly measures, the -
decision not to leave Huggins alone passed out in the
woods, and the failure to await a  taser or other nondeadly
weapons to arrive are riot relevant points of inquiry. The

- court must review .the - reasonableness of [the officers’]
decision to use deadly force at the moment Huggins

advanced in the woods after the defendants ordered him to
halt. ‘ ‘ :

2

Greenridge v. Ruffin, 927 F.2d 789,7.92 (4th Cir. 1991), reaffd Drewitt v; Pratt,

999 F.2d 774, 780 (4th Cir. 1993) (internal quotations omitted).
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Judge Anderson discerned the following facts, all of which were taken in a light

most favorable to the Plai_ntiff:

e Atthe moment of the shboting, Huégihs was armed with a large kitchen knife
and threatening to kill himself or the officers.

e The defendants had repeatedly requested Huggins to put down his weapon to
no avail. L o S : ,

e A trained negotiator had tried for thirty minutes to get Huggins to comply
without success. '

e The defendants warnéd Huggins he would be ~shot if he'ad'vanced toward the
officer. ‘

e Huggins advancedr despite the warning and was shot and killed.
See;id; T e
| ‘Conseq-uently,- the :Court_found that ba;e& Upoh thej above facts “the defendants
had probable cause to be,lievé that Huggins 'posed a significant fhreat of serious qu_ily
injury to themselves and others at fhé__,mpm_ént they shot him.” See, d.
~ STATE COURT ACTION

Following the dismissal (va the cIafms iﬁ federal court, Plaintiff brought claims -
'a':ga‘inst‘She‘riff"‘Metts"“in‘“ihe:‘,Lexingtén Court of Cornmori Pleas. “Thereafter; the trial
court 'gr_a_n,te.%i summary judgment in favor of th.et Sheriff and Plaintiff appealed.

At the appeal stagé, Plaintiff arguéd ‘T_ha_t, the pertinent inquiry before the Court
should center on “the preparation and'e_Vefnts,- leading up to thé time immediately
- preceding the shooting o_f>_[_)_evcggrsed." THéJCourf of Appeals disagreed with this
- contention finding that the factual basis “dénc_érn(ed) the manner in which the police
chose to provide police, prbtécétibn." Appl&/i.ng the exception s_ét forth in S.C. Code B

. Section 15-78-60(6), the Court observed that: . .
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Because the Act specifically exempts the Police from liability
concerning the methods which they choose to utilize to
provide police protection, we need not address Huggins's
other claims. Even were we to accept all of Huggins's
assertions as true, it would not remove the lmmunlty,
which the legislature has bestowed on the Police in this
situation. We find no genuine issues of material fact, and,

- therefore, we affirm the circuit court's granting of summary

| judgment.
See, Huggins v. Metts, at 467 (Ct.App.-ZOQS):(boloed for emphasis). |

' Thus, in affirming the lower court’s dismissél, the Court of Appeals held that tl'le
immunities - as promulgatedl by the South Celrolina Tort Claims are not waived -
concerning the method of providing p'olice protéction. | o

FrAd) Appllcatlon of mstant matter to Huggms oplmon ool

. That portion of Deputy Hendrlcks May 17 2013 deposmon Wthh IS most Do

instructive to the summary judgment analysis is as follows.

Q: So he [Catoe] was knocked to the ground by one individual -- one
individual, but no one else caught up to him, other than that one
individual? o h ' 4 S '

A: No.

" Q: - And «then.lwhat'vhapp'ened?‘ LT R

A: When he got up off the ground he turned and saw me Standlng here. |
‘ loudly Identlfled myself as a Sheriff's Deputy, asked him to drop the knlfe
He came up in a strlklng posmon and ran towards me.
“Q: Where did he have the knlfe positioned?
A: Up over his shoulder ln a striking position.

Q:  And that doesn't- show up |n a transcnpt so you'll have to tell us what a
~ striking position is. - 4

A: Up over his shoulder in a position to where hé could strike somebody.

" Q:  And was moving forward, is that correct?

ﬂ&b,-o, 10. ('4
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A:

 See, Exh. D.

Thus,

Forward towards me. Yes.
And was he running? .
Yes.

And you sald you ldentlfled yourself'?

Identlt"ed myself as a Rlchland County Sherlff‘s Deputy and that he

needed to drop the knife.

And what did you say exactly?

“Richland County Sheriff's.Department! Drop the knife!”

Did you say it once?

| said it several tlmes o

Twnce’7

| don't recall how many. | said it several times.
And then what happened?
When he did not drop the weapon, | moved my position from the ready

position, which was pointed at the ground and put it on my target -- | fired
a shot, he did not stop commg at me. l then fi red another shot.

How c'nbée d|d S}bu get to Mr. “Catoe before you fired the seeo}nd shot?

- Less than four (4) or five (5) feet.

What about the first shot?’ju-

Six (6), seven (7) feet, mé)'{be.

the undisputed record tetleéts that, at the moment Hendrick fired her

service weapon, she had observed or f@gr.m(ed a reasonable belief in the following:
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« Officers had repeatedly requested Catoe to put down his knife to no avail.

e A trained negotiator had tried for an extended period to get Plaintiff to comply
without success.

e The presence of or threat to administer the Taser device was rendered
-7 ineffective.

o Catoe had previously made the announcement that he would try to kill any
law enforcement officer who attempted to apprehend him. (This proclamation
was made despite having been shot by a CPD officer before her arrival).

e Hendrick’s loud, clear, and repeated warnlngs to Catoe that he would be ‘shot
if he advanced toward her. :

‘e Hendrick observed Catoe rapidly closing in on her without hesitation

A.;p..;:.:"hserved Hugglm armed wth a. stralght b!aded "untmg type kmre raised.ug. . - -

to strike her

. | 'Despite the wa,rntngs, Catoe advanced and .Was 'sbh,ot and Itilnled.
See, Exh. A. - R |

Moreover, in Huggins, the .subject vbr‘andi.shed weapons fifteen (15) feet in
distance from the officers at the point initial shots \r\/ere fi red In the bresent matter, the
record is undlsputed that at the tlme Hendrlck ﬁred her serwce weapon Catoe was less
than half such distance and as close as 6- 7 feet See ld. |

‘Srmrlar to the Hugg‘ms ACourtevaluatlon, the key |slsue.in the..case at bar centers
on the manner in which -Hendrick chlose to ‘provide police protecticn. Hendrick has
testified that, “| know that the acticns taken by the subject not only put me in fear for my
life but, a'Iso, put the other 'ofﬁvc,ersvand the citizens wno had gathered out in the street in
grave danger.” Hendrick has additicnally atte'ste‘d that,‘ “If / had not been able to stop
hlm there IS no doubt in my mind that others who were nearby could have been

serlously hurt by the subject ” See, Id. .
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In Curiel v. Hampton County E.M.S., 401 S.C. 646 737 S.E.2d 854 (Ct App

2012), the Court of Appeals recogmzed that:

The cardinal rule of statutory construction is to ascertain and
give effect to the intent of the legislature. If a statute's
language is plain, unambiguous, and conveys a clear
~meaning;, the rules of statutory interpretation are not-needed -
and the court has no right to impose another meaning.
When interpreting a statute, the court must read the
language ‘in a sense that harmonizes with its subject matter
and accords with its general purpose. An inclusion in [a]
statute of certain specified exclusions leaves the inference
that. the Legislature intended no. other exclusrons from. the

exemptron
Id., at 856 (internal clitat,ions omitted).
i%‘t'hé 'Tort~‘~CIaims "A-ét cohtains oie ir, plain, and unambuguous uanguage specrf cally
exemptlng the police from I|ab|||ty concernmg the methods whlch the officer chose |
to utilize. Thus, that Hendrlck decrded to fire her weapon in order to stop the threat as .
an act of self-defense or in defense of third parties constitutes an immune function.’
Stated differently, the Defendant Sheriff is.entitlect to absolute sovereign immunity for. .

the Plaintiffs negliger_loe claim which arises out of these speoiﬂc actions undertaken to

- . provide police protectron

il PLAINTIFF HAS. NOT STATED A NEGLIGENCE CLAIM SINCE SHE HAS
" FAILED TO DEMONSTRATE THAT THE DEFENDANT SHERIFF OR HIS"'
DEPUTIES’ CONDUCT CONSTITUTED ANY NEGLIGENT ACT

In the present case, it is undlsputed that at the relevant times, the DefendantS'-"
employee Hendrlck utilized deadly force with respect to Plaintiff's Catoe.
In Wyatt v. Fowler 326 S.C. 97, 484 S.E.2d 590 (1997), the South Carolrna“

Supreme Court ruled that a sherlff and his deputies were entitled to Judgment as a'

matter of law on a negtlgence actlon arising out of the executlon of an arrest warrant... .
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The Supreme Court concluded that “the state does not owe its citizens a duty of Ca,re to
proceed without error when'lt brings legal action against them " 484 S.E.2d at 592 The

Court explained that "pollce owe -a duty to the public at large and not to any lndrvrdual "

ld. Consequently, Wyatt demonstrates that South Carolrna does not recognrze 4 cause

of actron for neglrgent arrest ora negllgent performance of a cnmmal mvestrgatron

leewrse in Wannamaker V. Traywrck 136 S.C. 21 134 S.E. 234 (1926) the |
Supreme Court provided that the term “negligence” is "ordlnanly used in common-law
terminology to express the foundation for civil liability for injury to person or property,‘

when such injury is not the result of premeditation and formed intention.” Thus, intent

o+ srand negiigence -are mutually exciusive and ‘there- is 'nc arm of: neglrgence tr*at flows***‘-'*" C e

from intentionally tortious conduct.® - |

The Defendant Sherifflsubmits that 'the use of any type of force, including lethal
force,' which are by its yery nature conducted with premeditation and forrned intention.
- Thus, these acts would fall within one of the established tort classifications of whrch an-

lntent to commit the act complalned of (whether or not harm is mtended) is an element,

...such.as.theft. or.willful,. wanton, or reckless conduct that. causes .injury.to another Asa . -

consequence, lntent to commlt a wrongful act (| e. mtent to harm) is not a matenal

element of ordinary actionable negligence.

Therefore, smce an allegatlon of intent to commit a wrongful act is lrrelevant |n a
negllgence action, the Defendant Sheriff cannot be held llable for its. lntentlonal acts at

the relevant times and there is no claim for negligence flowing therefrom.

3 For example, negligence and battery are mutually exclusive, and there is no such
cause of action as neglrgent assault and battery See Restatement (Second) of Torts § 282

cmt. d (1965). | |
ol 14 |
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.  THE DEFENDANT SHERIFF IS ENTITLED TO SOVEREIGN IMMUNITY FOR
PLAINTIFF’'S CAUSE OF ACTION FOR INTENTIONAL INFLICTION OF

EMOTIONAL DISTRESS

Plaintiff's Complé;int:fihcludes the cause of ';ction for intentional infliction of
emotional distress South Carolina Code Ann.. § 156-78- 30(f) provndes that a "loss"
recoverable under the Tort Clalms Act" does not lnclude the mtentlonal InﬂlCtIOn of'
emotional hafm.” Therefore, there is no remedy for the alleged intentional inﬂiction of
emotional distress ahd the Defendan_t_,Sheriff is entitled to summary judgment on this

cause of action.

CONCLUSION

~ ror‘these:reasons; thereis r!ear’y&an:-*absence of “evidence . to. suppori: the~ -~ -

Plaintiffs case and" therefore her causes of action agalnst the Defendant Sheriff must

be dlsmlssed as a matter of law

'»DAVIDSON & LINDEMANN, P A.

///%/

. ROBERT D. GARFIELD

1611 Devonshrre Drlve

"Second Floor_

Post Office Box 8568

Columbia, South Carolina 29202
--(803) 806-8222 - - - - -

. Counsel for Defendant Leon Lott in his
- Official capacity as Sheriff of Richland County

Columbia, South Carolina.... . ~

November 13, 2013
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'THE COURT: This is two motions? One motion for

.summary judgment and one motion -- the motion to compel?

MR. GARFIELD: Yes, Your Honor.

THE COURT: Who filed first?

MR. GARFIELD: Probably the plaintiff filed her
motion to compel first.

THE COURT: Would that be the easier one to hear
first?

MS. MULLIS:. Probably.

THE COURT: All right. I'll be glad to hear from
you;

MR. GARFIELD: Thank you.

MS. MULLIS: Pamela Mullis here representing the

plaintiff. Our motion to compel is based on the fact that

the officer, Kellye Hendrick, in this matter on deposition

|l testimony testified that she provided. shortly after this

incident, prepéred é statemeﬁt for the sheriff's
department.

When questioned, shé indicated that she had provided
a handwritten -- or prepared a handwritten statement for

the sheriff's department. I asked her specifically if she

had prepared a handwritten statement. She said she did.

"I had her idéntify a statement and asked her if she typed

the statement. She said she .didn't type any statement.

I -- we're requesting that they produce the
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handwritten statement that she provided or that she
pfepared. They produced ohly a typed statement, and we
think‘we're entitled to the handwritten statement that she
prepared.

She said that she would have left it, and that she
didn't retain a copy of it. So we don't know where it is,
She said that she would have left it with SLED, and that
she didn't retain a copy of it.

MR. GARFIELD: Your Honor, may it please the Court.
On this, the facts giving rise to this case was a shooting -
here in the city in which the summary judgmenf -- the
facts, Your Honor is going to become more familiar with,
but there Qas a shooting and a SLED investigation
afterwards.

The shooter, on behalf of the sheriff's department,

- was Deputy Hendrick. ..Deputy Hendrick testified .at her

depositioh that she did, in fact, prepare a handwritﬁen
statement. |

This was a SLED investigation pursuant to the SLED
investigatorls shooting. The statement, accordiﬁg to the
deputy, most likely was tufned over to one or two SLED
investigators at the time of their inveetigepion.

| Now; Yoﬁr Honor, there is a»typed statement,-

four—page,statemeﬁt. It is attacﬁed to our summary

judgment as Exhibit A. That statement was generated

13




1 “ almost imﬁediately gfter the sbooting.
2 Kellye Hendrick testified, Judge, that someone else
3 | typed this up. She signed it. She fully adopted the
4 contents 6f this{statement, and pf course, we are using
5 q that in support of summarf judgment.
6 Now, Kellye Hendrick was examined extensively in her
7 May 2013 deposition. If I may approach, these are'just
8 the pertinent portions of her deposition in which she is
2 || examined on this issue.
10 This is six years later. She testified that she
11 had -- she has not Seen a handwritten statement since-
12 turning it in to SLED. She can't attest to where it is,
13 and, you know, the SLED materials were subpoenaed even
14 before litigation started in this case.
15 I think that SLED materials were generated and
16 | disseminated some$time.in¢20QJf.2008JPaThat.hapdwfitteq.
17 statement was'not part of that.
18. I will say, as an officer of the court, I never have
19 éeen it. I sure would have liked to have seen it. I
- 20 don't have acceés to it, and I can't provide, quite
21. frankly, what I don't have possession of. We have her on
22 record to say that she did write it up and_given it to
23A éLED. That's”npt uncommon. .So I am at -- | "
24 THE COURT: Shortly after that, the typewritten
25 ‘

statement was produced with her assistance, she adopted
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that?

'MR. GARFIELD: Exactly, Your Honor. That is --
that's a very good point. The typed statement was
generated immediétely after this event, maybe 24, 72 hour
kind of thing.

That statement -- we haﬁe been working under that
statement for several years now. They are not prejudiced.
We are alllon the same playing field on that statement,
and there is no surprise with respect to that.

So I've told Ms. Mullis we.would'be glad to turn over
anything we have. This certainly would not be
attorney/client privilege because it would have been to
SLED. We simply don;t have it.

THE COURT: All right. Ms. Mullis, what can I do as

‘an officer of the court? He represents to the Court that

statement is‘somé point without his céntrol,
MS. MULLIS: If --
‘THE COURT: He would give it to you if he had it.
MS. MULLIS: If they don't have it, can we just get
an Order of the Court that SLED produce it if thef have
it? |
MR. GARFIELD: We don't have an objection to that
just as lbﬁg as ever?bodyAcaniréceive a copy of it.
. MS. MULLIS: Absoluteiy. May we —--

THE COURT: Sure.
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MS. MULLIS: Thank you.

THE COURT; Now, the deal will be —-- so the Order
will be conditional, if SLED has it, they must produce it.

MS. MULLIS: Thank you. '

,THE COURT: But no penalty if they search and do not
find it. I'm not going to hamstring them if they search
diligently and cannot find it. There won't be any type of
contempt action on that.

MS. MULLIS: Thank you; Your Honor.

MR. GARFIELD: Thénk you.-

THE COURT: So to that extent, your motion is
granted.

All right. Anything else on your motion to compel?

MS. MULLIS: That's all. Thank you.

THE COURT: All right. Now?

_ MR. GAREIELD;H_Yoqr Honor, thié is a summaryljudgment
motion on behalf of the defendant, Sheriff Lott;vin this
case.

The background facts are this: This occurred.on
July 22nd, 2007 about eight in'the morning. Let me get
situated, Your Honor..

Columbia Police Department officers were called out

to a residence. It was the home of the plaintiff's'

decedent, Richard Catoe. He was a 38-year-old male who

was living in the City of Columbia in the Greenview
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community.

At that time, Columbia Police Department officers
came out and investigated a potential arson in which
Mr. Catoe's.house had been severely burned, and he was
suspected as an arsonist.

Now, Your Honor, at that time, when the bolice
department arrived, they discovered Mr. Catoe outside, not
in front of his house but a neighbor's house. He was
brandishing a knife.

The testimony goes that he threétened one of the
Colﬁmbia Police Department officers with the knife and the
result was the officer fired a shot and struck him in the
torso, and despite being shot, Mr. Catoe proceeded to
threaten to kill quote, "a police officer, any police
officer" who tried to apprehend him;

_.Now, at this point, the sheriff's department, the
Richland County Sheriff's Department, was summoned for
back up. Your Honor, that's -- those are my clients. The
deputies arrived at the scene, and they were briefed by
the Columbia Police Department as to the situation and
quite frankly, what the strategy was.
| This is pertinent background insofar as they were
trying to develop a”plan. You have got a man in front of
the neighbor's house. Inside the house, there were

individuals that did not feel safe to leave.  ‘He's outside

: -’ "
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tﬁe house. He had already been shot once: He is
brandishing a knife. > '

So in order to sort of shorten tﬁéjbackground, I can
really articulate it this way: There's ;ort of a plan A,
plan B, plan.C.l Plan A was to use the ﬁ%ser} but
unfortunately, they felt they could not gét in.a favorable
tactical position to deploy it. :

* Plan B would have been to use a trained negotiator,

and they did send a negotiatof out there. For whatever

reason, that was unsuccessful. It wés a hit-or-miss
situation.

Plan C was when -- was finally utilized, and that was
to administer what's known as a flash bang, also known as
a like stun grenade. The purpose of that is -- what that
is, is it's a non-lethal explosive.

_It's designed tp_distractrthe‘subject_lpng enough for

them to do what they need to do. Here, the objective

would be to distract them and then subdue them because the
Columbia Police Department SWAT team is out there.. They
would use ballistic shields and get them under control,
and thatis the backgrouﬁa, Your Honor.

I think the more pertinent part in this case, in
taking the facts in the light‘moét favorably to the

plaintiff, during all of these activities, there were two

particular sheriff's department deputies that were.
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assigned and situated to the side of the house. One was

-Deputy Todd White, the other is Deputy Kellye Hendrick who

}

we have already talked about.

Both of these individuals at the side.éf the house --
Your Honor, I would directvyour attention to two exhibits
that we handed up as part of our memo in support that I
think\would assist the court in kind of getting a mental
picture here, one is Exhibit B and one is Exhibit C.

What you'll see in Exhibit B is a view, kind of a

larger view, of the officer and the assignments. 1It's

~Jjust a -- not a very good black-and¥white‘picture, and we

could supplement that with a color picture if the Court
desires.
- Exhibit C is more of a closer view of the two

deputies where they work. Now, Deputy White was at the

= front right corner of the house; deputy Hendrick was at

the rear right corner, ahd they were situated in what's
called lethal mode in which Deputy White was holding his
taser, and Deputy Hendrick was in a backup capacity
holding her service weapon, which was a .40-caliber Glock.
The flash bang at this point was deployed, and here
is where things happen. Deputy Hendrick, who is at the
reaf corner, ﬁight say in some sensé she was the last‘linei
of defense. |

Mr. Catoe ran straight in her direction. Deputy
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Hendrick loudiy announced, "Sheriff's Department". Deputy
Catoe -- excuse me, Mr. Catoe épntinued to approach with a
knife. 'Deputy Hendrick stated in a loud clear commanding
voice, "Drop the knife."”

Mr.‘Cétoe ignored her instructions'and quickly
advanced toward her. He grasped the knife.A It's in an
elevated striking position based on the testimony.

Deputy Hendrick brought up her service weapon, and
when he was about six to seven feet from her quickly
01031ng the distance, she fired once. Now,~that didn't do
it because while he was hit, he didn't waiver. |

He then came righf at her again very rapidly, and
within about four to five feet, she fired a second time.
He did fall to the ground, and it was successful in that
he died as a result. 'When I say successful, she stopped
the threat, and he died as a result of a gunshot wound.

Now, the grounds for our summary judgment motion,
Your Honor, centers on a fact pattern with remarkably
similar -- a remarkably similar case with a fact pattern
known as Huggins vs. Metts.

Everything,I'm about to address the Court with is
memorialized in the memo in support, but the facts are
very pertinent in that Mr. Huggins is the plaintiff's
decedent in thé case. He was a Lexington resident.

This litigation took place both in federal court and

20
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"in state court in Lexington County. The underlying facts

of Huggins was that the Lexington County Sheriff's
Department responded to a call involving Mr. Huggins, and
Mr. Huggins had threatened to burn down the houses and
commit suicide.

Bloodhounds then traced or tracked Mr. Huggins to the

. back of his house into the woods. When the officers

finally got there and approached Mr. Huggins, they
discovered he had two butcher knives. Thg.officers
ordered him to drop the knives, and Mr. Huggins then
failed to comply.

Mr. Huggins, in fact, tdld the officers, "You're
going to have to kill me." A taser was unsuccessful. A
trained negotiator was unsuccessful. At some point,

Mr. Huggin$ advanced towards the officers.

. He. was warned that if he continued to advance, he
would be shot. He ignored the direction -- he ignored the
directive. He was shot in about a 15-foot distance. He
then closed in a second time, and he was shot and he was:
killed as a result.

Now( in this.Huggins case, it's ver& significant in
that the personal representative initially brought this

action in federal court, and it's -~ the presiding judge

" was Judge Joseph Anderson.

I discussed this in our memo in support on pages

gl
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1 ” eight and nlne,,but 1f you would -- Your Honor, if you
2 would go with me here to the -- really, the final exhibit,
3 Exhibit E, in whipthudge Anderson rules in this case, he
4 I states -- and Iﬂh.%eading from page six; that he says,
5 || "The constitutishaiatest, however, is not whether other
6 || alternatives Wéfaiasaiiable to the officers but whether at
7 the moment they fi;éd their weapons, the officers
8 I reasonably belietedithey were in imminent threat of harm."
9 ‘ | He goes on to say that the standard requires that the
10 I officer's llablllty be determlned exclu31ve1y, and the
11 emphasis is in the orlglnal. Exclusively upon an |
12 " examination and weighing of the information, the officers
13 possessed immediately prior to andvat the very moment they
14 fired the fatal shots.
15 Now, at page seven at the end of that first
160 paragraph, Judga“hhderson concludes that under these
17 facts, the Court finds the defendants had probable cause
18 to believe that Hugéins posed a significant threat of
19 serious bodily injury to themselves and others at the
20 moment they shot him.
21 I What Judge Anderson has done here, Your Honor, is
22 that he has -- he has imposed what is oftentimes caused a
231 vsnapshot anaiysis} what we're lookihg4at at the very
24 moment that the force was used.
25 I .

Now, this l;tiéation proceeded to state court after
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the dismissal dfaﬁﬁg?égR. brought it in Lexington County.
Judge Westbrook was the presiding judge, and he granted
summary judgment..‘ggat was taken up and went before the
Court of Appeals,h’;fé

Part of our ééﬁﬁéfy judgment asks Your Honor to look
very closely épa éxéhihe this Huggins case in terms bf the
South Carolina Tort Claims Act.

As Your Honor-is -dware -- and if I could just put for
the record -- thafAtﬂg.Tort Claims Act obviously governs
all tort claims égainSt'goVernmenta;fentities,Vand what it
does is that it waiYesAsovereign immunity against the
State and the governmental entities of the state; and the
act lists 37 exceptions to the general waiver of immunity.

What that’meahé is that if an employee's act or
omission falls within any one of these 37 exceptioﬁs, that
the entity.itself:j;ﬁéh as here the sheriff of Richland
County who is a constitutional state officer, wéuld enjoy
absolute sovereign immunity from suit.

Now, in this Huggins case -- and I think that was
attached to what I pré&ided the Court, it's Court of
Appeals in South'Carglina. It's a published decision 640

S.E. 2d 465. 1It's a 2007 case. I'll just provide this,

" as well.

What the Court of Appeals found here is that there

was an applicéble‘é?@eption; that not only did the
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exception apply,;hﬁtwat was, in fact, dispositive of the
case.

What waS'utiLized here was 15-78-60 subsection six
which holds that-a gbvernmental entity is not liable for a
loss resulting fremveeveral things, including the -failure
to provide or the method of providing police protection.

What the Court of Appeals stated here was —— and I'm
just reading ——'not for the -- this is just a copy of the
page, page threegih the second column, the Court of
Appeals provided the holding that this action concerns the
manner ih which the police chose to provide police
protection.

Now, in this case, Deputy Hendrick's testimony sets
forth the narrative, as I stated, extraordinarily similar
to that of Huggins,. and I'll spare going over the -- each
and.every»nuisanee}ahdncomparisone.

We address this in our memo. I believe it's pages 10
through 13, but everythihg from warning to put down the
knife, the negotiator being called, tasers being
considered, the threat that he would kill an officer, loud
clear commands to drop the knife, the fact that he ignored
it, the fact that he came qulckly to the offlcer, and the
officer felt that there was an imminent threat of harm or
death. The officers in Huggins, just like Deputy

Hendrick, had to fire not once but twice to stop to
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threat.

Now, in Deputy Hendrick's testimony, she has stated
and testified -- and I think I have this on page 12 of our
memo -- that she says that, "I noted the actions taken by
the subject not only put me in fear for my life but also
put the other officers and the citizens who had gathered
out in the street in great.danger.ﬁ |

Shg additionally stated, "If I -- if I had not been
able to stop him; there is no doubt in my mind that others
who were nearby could have been seriously hurt by the
subject."”

Now, Ydﬁr Honor, based on the Huggins' opinion, I'll
continue to read where I left off, which the Court of
Appeals stated that because the act specifically exempts
the police from liability'concerning the methods which
they choose to utilize to provide police protection,..we
need not address Hugginé' other claims. .

The Court gdes on when they state, "Even were we to
accept all of Huggins' assertions as true, it would not
remove the immunity which the legislature has bestowed on
the police in this situation. We find no genuine issue of
material fact, and therefore, we affirm the circuit
éourt's granting,of summar& judgmént." |

Your Honor, I would just conclude by stating that in

properly applying the authority in Ms. Huggins' case that
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Deputy Hendrick decided to fire her weapon in order to

© stop the threat not only from a self-defense perspective

but the defense of others, as well, that involves the
method that she chose to utilize in order to provide
police protection in this case.

We would allege that this constitutes an immune
function, and the bolice, quite frankly, should be
exempted from liability in this case, and the shériff
should be entitled to absolute sovereigh immunity.

I thank you for your attention.

THE COURT: All right. Ms; Mullis.

MS. MULLIS: Good morning. May it please the Court.
I'm ?amela Mullis here representing the plaintiff.

This exception is number six under the 37 exceptions

under the Tort Claims Act. The exception specifically

states: "Civil disobedience, riot, insurrection or .

rebellion or the failure to provide -- or the method of
providing police or fire protection.”

This exception wouiq allow the police to have total
immunity for any actions ever. This would give the police

total immunity for anything that they do. They could

shoot anyone and commit gross negligence for all of their

actions.
It makes all other exceptions under the Tort Claims

Act completely irrelevant. This is a summary judgment

i




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

18

motion, so all facts are interpreted in the light most

favorable to the nonmoving party, and our burden is a mere

scintilla of evidence. .

Opposing counsei has put before you some facts and
some'pf thése facts we‘dispute. Ricky Catoe was in his
own neighbérhood that day. He was there in his own
neighborhood within a cguple of houses of his own house,
okay.

The po;ice office;‘that he was near never indicated
that he threatened him. In fact, he>wa$ holding the knife
to his own throat, and He never directly threatened that
police officer.

His indications were that he was going to kill
himself, and he was holding the knife to his own throat.

He never got within six feet of the initial police officer

, that,shqt#him,.and the initial police officer that shot

him was a City of Columbia police officer. That City
police officer that shot him first then shot him and
pursued him until he sat down in a house that was near
this scene.

| There's a significant amount of footage of this that
I'1l show you. The sound on it has a lét of commentary
from not only neighbors but--— thislis the sdene, but
Sheriff Lott, Sheriff'Crisp, the neighbors, a play by play

going on.

g1
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23 thalf of the people involved in that stack are in what you

So I'm not going to play the sound primarily because,
again, it was a lot of hearsay going on, but it gives you
an idea of'what was going on at the scene -- there were --
this is the house.

Chief Crisp was on the scene not initially but came
on the scene shortly aftef, and the neighbor is being
interviewed. WIS probably, probably WLTX, cameras are on
the scene. Sheriff Lott came onto the scene..

Maybe I will fast forward it. This is a shot of
Mr. Catoe coming up.

They had fire trucks that responded. That was the
house, and Mr. Garfield indicated that the initial
response was in response to a report of an arson but after
investigation appeared to be an electrical fire in the
home.

This is in law enforcemgnt what would be considered a
stack. That is a set of law enforcement individuals that
generally would train together in a single agency.

The significant thing about that éet of individuals
is that they are not from a single agency, and you'll note
that some are Richland County sheriff's deputies and some

are from the City of Columbia Police Department, and only

would consider riot gear.

The first individual has a shield and has a helmet

<8
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on, but these individuals get together and they train

extensively to do this type of action where they go in a

line like this to do this type,of“qction where they deploy

what's called a flash bang whichtis a percussion --
it's - I-don'£ know what you wogid call it.

It releases smoke and a lb@&\flash. You normally do
them indoors. It distractsvthe-iﬁ&ividual.' They release
them indoors because they also reléase smoke. The first
individuél has a shield. They ha&e shield émong their
bodies, and they have helmets on.

Each individual in the stack has communication with
the other individual, and then they have ear pieces on.
So they're in communication with each other.

They train together and they work together

extensively, and they're all well trained and coordinated

- to work together. They are supposed to train together in

order to work together because they -- when they -- they
do these'types of operations, theéey're generally going into
an area with someone that's highly dangerous, okay.

Well, here what you've got is City of Columbia police
officers and Richland County deputies, and the Richland
County debuties are not in riot gear, don't have helmets,
aren't in diréct éommunicationAwith the other people in
the stack and don't éven have helmets on.

These are people that they ddn't know that they

TH
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- haven't trained with, okay. So that's significant in that

picture. The issue here and what opposing counsel is

" raising is that the Tort Claims Act and the cases that
‘they're relying on is a single exception to give total

'immunity to the police for the failure to provide the

method of providing police and fire protection.

The case that he's basing this on -- or the two cases

‘I that he's basing this on are the Huggins case, and the

.|| -second case that mentions the failure to provide police

protection is the Jones vs. Lott case which are the only
two cases that talk that.

I'm going to pass up a response to the motion for
summary judgment, exhibits, and an affidavit in this. The
only two cases that have discussed the method of providing

police protection since the passage of the Tort Claims Act

~ were the Jones vs. Lott case which raised the method of

providing police protection under the two-issue rule
where, frankly, it was just a case that discussed the
two-issue rule because the attorney didn't appeal the .
issue.

Huggins vs. Metts, the holding of that case, frankly
was that the federal and state claims were identical and

that the federal court dismissal was deciding the state

~court issues.

The Huggins vs. Metts case was a case related to the

90
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" collateral estoppel and res judicata. The case was filed

in federal court, and Judge Anderson dismissed the federal
court claims and remanded the case back to state court.

Judge Westbrook dismissed the state court claims af
summary judgment under collateral estoppel and res
judicata without any kind of finding related to a finding
on -- directly related to whether or not the method of
providing police protection related to the case or a
finding on whether or not that related to the Topt Claims
Act and the facts of the case on summary judgment. So we
don't think that that case is dispositive of this issue.

We think that the defendants have the burden'of
establishing this exception. They have the duty. They
have the burdén of proof. They have the burden of

establishing and proving whether the Tort Claim Act

. applies and whether the exception applies.

So they have to prove whether or not there was a
method, and they have to prove method under the plain
meaning of the rule for the plain meaning of the statute.

A method is: "A procedure, a technique, or a way of

.doing something in accordance with a definite plan, a

systematic way of instruction, order or system in doing
anything, an orderly or systematic arrangement or sequence
or the like."

This is the plain meaning of the word method. The

al
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method, mode, way, means, of technique. A mefhod refers
to a settled kind of procedure usually according to a
definite established logical or systematic plan.

A method refers to a procedure, technique or way of
doing something in accordance with a definite plan. There
was no systemic plan for the joint operation between these
two agencies. There was no method of providing bolice~
protection here on this scene. There was no method to
this madness.

You have in front of you exhibits, and they're in
blue, and deposition excerpts. Sergeant Christopher
Bruce, the Columbia Police Department SWAT, i asked him
about Catoe's moveménts.

We asked him which direction the guy was moving, and
he said that he was moving backwards with his knife
raised, and he was still -- I -- queétipn, "Was.he facing
me with his knife raised?"

"He was still facing me moving backwards, yeahf He
never stopped."

"Were you running?"

"I/was. He was running backwards with a knife." The
issue was what movement Catoe was.

Again, I aéked him, "Did he ever move towards the
officer that was shooting him? Did he ever move  towards

Kellye Hendricks?"
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"No. "

"Okay."

"Several shots were fired from my left. I turned
briefly and observed a female deputy discharging rounds at
the suspect who hit several times."'

"You know 6ne hit Catoe?"

"I do not know."

"At least one hit him?"

"Yes."

"Were you close enough to Mr. égtoe for'the blood to
hit you that came from the bullet?"

"Yes." |

"Was the bullet at all traveling in your direction?"

ﬁIt passed, I guess, over my left shoulder from what
I remember because I heard seve;al go by."

"You heard several bullets go by your head?”

"I heard the thz as they went past.”

"Okay."\ |

"Right."

"More than one?"

"Yes."

"Did that helmet you have on have one -- did that
helmét you have on stop’bﬁlléts? Does that helmet yoﬁ
have on stop bullets?”

"The one I have on now does."
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"Did the one you had on at the time?"

"No."

Issue: "Who was in charge of the scene?" I asked
him about that.

"Who was your on-scene commander that day?"

"My next level of chain, Immediate’éupervisor; that
would be Lieutenant Auld.”

"Auld?"

"A-U-L-D. I think he was a sergeant at the time."

"So then who was his?" o

"Marsh."

"And Marsh's was Dodson?"

"Correct."

"And Dodson's was Crisp?"”

"I believe so."

~ So when askéd who was in charge of the écene!

Sergéant Roberté.says that he was answering to'Auld; Auld
was-answering to Marsh; Marsh was answering to Dodson; and
Dodsonlbelieves that Crisp was on the scene.

I asked aboﬁt the command to holster weapons.

"And your radio, in your radio communications, did

you ever hear the instruction for individuals to holster

their weapons?"

"I personally" --

"Yes."

o |
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‘f; "a}d'not." ‘

mE*hibit 2, Kellye Hendrick, when asked who she
answers, to, "The City officers asked several" -- oh, I'm
sorry;ﬁzﬁhen asked who was in charge, "The City officers
askedyééverai of our deputies if we had tasers, and upon
beingjéaﬁised that some of us were so equippédfrequested
thatf;éT£53e the subject if we had a clearvshot to do so.
I reépdhded that I was not going to do anything until my
immédfgpg_sﬁpervisor gave me an order.” ‘

"'So' the Richland County sheriff's deputy was on --
deputies were on the scene, but the& were only there to
respond ‘to Richland County sheriff's deputies.

‘Issues as to holster their weapons: "We waited for
quite some time, and finally, we were told to.étand by
because the team was about to deploy. The subject
contlﬁ&ednté comemdi;ectly at‘me holding the knife'in a
striking position.

iacéntinuéd to give the same loud verbal commands,
but the subject kept right on coming at me. Seeing him
closing in on me without hesitation witﬁ his knife raised
up to strike me, the subject never wavered and continued
to close -- to quickly close the distance between himself
and»mé."l fired again and the subject turned and ran some
seven to gight yards and fell."

‘ihVéstigator Todd, Exhibit 3. This is the Richland

q5
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CountQ;sger;rf's deputy with Hendrickt He 1s.§rgm the
sheriff's department. "Were you in radio contact ‘with the
Columbia Police Department?"

"No .

-The'éelumbia Police Department and the eﬁeriffts
deputies'on the scene were not in radio contact ;?he
number one rule that we learned after 9/11 was that we
have t0’haye radio contact with everyone on a'slngle
scene. |

"Were you in radio contact with any of the
individua;s in coﬁmand control like Chief Crisp or Dodson
from the Columbia Police Department?”

"No."

"What about anyone from SWAT?"

"No."

"Were ?fall communicating Qith them?"

"No."

"Were you communicating with anybodyvelsé.oh your
radio that you_recall at that time?" -

"No." | |

"Okay. So the aecision for you to move from behind
Mr Catoe -- to move from behind Mr. Catoe back to the
side of the house, would that have been your decision?"

"Yes." |

'So the Richland County Sheriff's Department
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investigéfof;,sergeant on the scene, was making.deoisions
on his owo‘noﬁ undef anyone else's direction on the scene.

"And.would you have directed Officer ﬁendrickfto do
the Same?ffjo

"Yeeb#o:..

And dlrectlng other officers on the scene on‘hls own.
He showed me pictures of where they are. They are on one
side of thé house under no one else's direction on ‘the A
scene. | ‘

How- is this a method, procedure, technique or way of
doing someohing in accordance with a definite plan?

There is no plan.

"Okay. Was the stack pursuing him?"

"Yee."

"Okay And then heard -- okay And then heard

‘somebody yelllnq that he's runnlng Was there anything

going on over the radio at the time?"

"Not' on our radio."

"DidAyou ever hear a command to holster weapons on
your radio?"

"No."

"So at no time on your radio dld you get a command to
holster weapons; is that correct’"

"Yes."

"Okay. ' And did anyone tell you verbally to holster
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your weapon?"v

"No." |

"Did you hear anyone instruct Officer Hendrick to
holster her weééon?“ ' Tt

"Nb_" S e

"I watéhedﬁﬁhé éubject keep going, maybe éb,:BO'feet
through the wood‘iine and then fell down."

"When ydu~$éw‘her gun recoiling, was he at ‘the wood
line yet?" | | |
| "No. He was running facing férward."

"I don'£ know~a better way of asking that.;

"He was kind of maybe caddy corner, I guess kind of
angled maybe at a 45-degree angle."

"Maybe he wasn't facing straight the‘way.hé was
running?"

"No."

"Okay. He was swinging the knife in her direction?"

"I don't recall."” -

"Was he swinging the knife in the direction of the
SWAT guy that was pursuing him?"

"I don't remember that."

"Do'you ever remember seeing him swinging the knife
at the SWAT guy ihat was puréuing him?"

"In the initial strike from the very beginning, yes."

"Okay. And I'm talking about now in the instance

49




10
11
12
13
14

15

16
17

18

19
20
21

22

23
24

25

30

when you saw himfagain coming down the backyard."f'ﬁ:;

"No." o | o

"Across thelpackyard, okay. So you -- so you're-’
saying that he was at an angle facing towards the hbﬁsé or
away from fhe’hdusé’"

"Facing towards the house."

"Was he runnlng toward Deputy Hendrick in thatv~5:
direction? Was Deputy Hendrick blocking his escape,rqﬁfe
into the woo& iine?" |

"No." | |

Michael Ernest Johnson, Columbia Police Department
captain.

THE COURT: Let me -- I'm not going to --

MS. MULLIS: I have Exhibit 4.

THE COURT: Yes. Tell me what all of this tells me.

.Where is the sc1ntllla or questlon of fact? I mean, tell

me that without reading all of this to me.

MS. MULLIS: Okay. What I have is -- and as we move
through them, it becomes more apparent. They had no
procedure, technique, or way of doing something in
accordance with a definite plan.

As we go through them, the -- it becomes obvious

"because Johnson is the captain who at thls point is going

to testify about who is in charge of the perimeter.

Crisp is then going to testify about who he thipks-rs
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in charge of the perimeter, and then Dodson because these
last three people are really significant in who is in
charge. They literally do not know who is in charge.
They can't possibly formulate a plan or a methéd of
providing any police protection if'the§ don't even know

who is in charge. ' They're instructing people to holster

\

their weapon before they deploy anything which they're not

even deploying correctly because they can't do this.

THE COURT: So they can't do it, or they didn't do it
properly?

MS. MULLIS: Sir?

THE COURT: You're saying they can't do this, or they
didn't do it properly?

MS. MULLIS: 1I'm saying they can't even do this.

This isn't even a plan. They have to prove a procedure,
technique or way of doing something in accordance with a
definité plan. There wasn't a definite plan. They have
the burden of showing that ﬁhey had a.procedure,
technique, or way of doing something in accordance with a
definite plan. That's what a method is.

They can't just say, "We're the police, and we get
immunity because we're the police. So we did something."
Thej can'f run around and shoot peoplé in the back and'get
automatic immunify.

They have to demonstrate a method of doing something.
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So they have to demonsgréte a method of doing something to
get immunity, because if not, we grant the police total

immunity from everything, for every action that they do,

. completely. It makes all other of the 37 exceptions under

the Tort Claims Act irrelevant. There has to be some
stopgap to it.

'THE COURT:. So you;gcontention is that the scintilla,
question of fact'is --"f

MS. MULLIS: No. A

THEACOURT: ;— éoﬁe of the semblance of method of
plan in taking Mr. Catoé into custody, they had a
semblance of a plan which you said was not functional, nor
efficient, nor within -- just not laid out very well
acéording to what you're presenting to me through the
deposition facts.

| MS. MULLIS: Thethave the burden of establishing a

blan.‘ _

THE COURT: Okay. Your posiﬁion is y'all had a plan?

MR. GARFIELD: That's what I'd like to address
briefly, and I know there's a bunch of people behind me
waiting to have things heard. 1I'1ll try to keep things
brief.

| Really, just really.thfee points before i get to the

plan. This whole idéa with subsection six, I think

strongest part of her argument, with Ms. Mullis' argument,

ol
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is sort of what we hear also, we call it a parade harvest.. "

Well, gosh, if you go ahead and give carte blanche to law
' enforcement here, what;could it mean down the road?

Well, I can say that I've been in law enforcement for

o

" 12 or 13 years now. It —-- this is such -- I don't want to

say a novel, but there s such a derth of cases in

authority on this on- purpose.
Certainly, there'sftemptation‘anytime you have a casef”
that thete's a use offfotoe, execution of a bench warrant,
police pursuit to raise subsection six/because
technically, you couldlsay it's police protection.
"‘ ‘The Huggins' case was -- was litigated or advocated
by my partners, Andrew Lindemann and Will Davidson.
That's over ten years ago.
The Jones case that Ms. Mullis refers to is a case

! that I tried in this courtroom before Judge Young. in.2005
b

in that the subject commandeered a police car-and drove

. directly at the police officers in which they dispatched

q toeir firearms and stopped the threat.

Since that time, there's been, really, no-

" consideration. I think five or six years,by the Court of
" Appeals because of the clearvand unambiguous language that
’ the Court'of Appeals has put on this,.which is the method

of providing police protection. There's black letter law.

L

From what Ms. Mullis' point is, this is not just
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O m—————
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Ditka in this Huggins“aéeiSién with the Court of Appeals.
The larger part of the quote, it says in the second column

of the second page -- or third page, Your Honor, Huggins

argued before the circuit*court that unlike the federal

claim, 'this state clalm,mokay, was about the preparatlon
and events leading up to the time immediately precedlng to
the shooting of the deceased. That's exactly Ms. Mullis'
argument.

She is asking thie court to hyper-analyze the
plannihg, the.cho;eograph, Ehe events that lead up to
this, but Court of Appeale'was very sbeéific. They said
huh-uh. This actually concerns the manner in which the
police chose to provide police protection.

lSo,:Your Honor, to answer the Court's inquiry is that
whether the method was a successful method or whether it
was a poorly\exchted metﬁed; or as she says that there.
wasn'f a definite plan, that doesn't make a difference
because you could always}go’back in hindeight here six or
seven years after the fact in a courtroom in -- with a
magnifying glass and say that there wasn't a T crossed

hours before. That does not give rise to a negligence

~ claim. There's no such thing. 1It's legal anomaly to

é assume that there is a =- such a thlng as a negligent

investigation or a negllgent execution of a crime scene.

This squarely falls into the method. So if we're
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going to quibble aboutlthé %éthod itself, then clearly,
that folds right into our argument that we should be
entitled to immunity because. if it does get down to the --
not whether the method_waé'of such a quality bﬁt that

there was a meth that théy ﬁhbSe to use, which in this

- case Deputy Hendrick ——1the;}é§t point I'll make is

certainly Ms. Mullis caﬂ‘tryfto overcome summary Jjudgment,
dispute of facts. v

There were tens ofAOfficgfs out there. There is
video. There is leadership. ‘There is slick sleeved
officers. Thereiis a presenée out there. Certainly,
thére's Qoing to be one or two people that are going to
have a different view of what happened.

What is undisputed is that the moment -- the snapshot

analysis of the moment the force was used, that the fatal

?

shot was fired, what was going on? The immediate time

from that snapshot was that beputy Hendrick felt she was

‘ in imminent threat of harm of death.

For instance, this one case in which she points out
Officer Robérts -~ this is the only point I'll make here
is that she furnishes sound bias to the Court saying that -
he wasn't running in her direction, this man was asked not‘
in‘;ny‘soft ofiorder; this:- officer -- all the thingé‘that‘

happened, what she -- whatfs conspicuously omitted from

 this is page 31 in which}fhe‘dfficer says that he was
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coming out with a knife o§ef;hé§;head.

So that's stili -- just because there's a dispute of
fact doesn't mean that theregia’a”genuine issue of
material fact. S

I haven't heard fromes;'Mnllis, with all due
respect, any sort of materlai fact that's in dispute as to
what happened at that time and the method that was chosen
by Deputy Hendrick, not by all these offlcers out there
that may or may not have been executlng the perfect plan.
That's the only point I wanted to make, and we definitely
believe that summary judgment is.warranted. Thank you.

THE COURT: Okay.

Okay. I will reviewAyeuféénbmissions and the cases
and let you know of my decisibn.'

MR. GARFIELD: Thank you, Your Honor.

MS. MULLIS: Thank you. o

(Whereupon, the proceedings were concluded.)

05




10
11
12
13
14
15

16

17

18

19

20

21
22

23

24

25

37

CERTIFICATE OF REPORTER:

STATE OF SOUTH CAROLINA ) -

~

COUNTY OF RICHLAND )

I, Karen Ambroziak, Official Court Reporter for the
5th Judicial Circuit of the.Sﬁate of South Carolina, do
hereby certify that the foregoing ié a true, accurate and
complété Transcript of Record 6f the proceedings had and
evidence introduced in the trial of the captioned case,
relative to appeal, in‘the Court of Common Pleés for
Richland County, Soufh Carolihay on the 13th day of

November, 2013.
February 28, 2013

Karen Ambroziak, Court Reporter

My Commission Expires: 04/01/14
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- ———Lott,—in-his official capacity _ ) S

STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS"

. )
COUNTY OF RICHLAND ) C/A #; 2009—CPf40—5132

Evalena Catoe, individually )
and as Personal Representative B )
of the Estate of Richard L A )
Catoe, Jr., deceased, : T

Plaintiff,

V.

The City of Columbia and Leon )

as Sheriff of Richland County, ) )

Defendants. S )

DEPOSITION OF
KELLYE ELIZABETH HENDRICK

* ok ok ok ok kK ok
Friday, May 17, 2013
10:14 a.m. - 12:16 p.m.

The deposition of KELLYE ELIZABETH HENDRICK,
taken on behalf of the Plaintiff at the law offices
of Davidson and Lindemann['P.A., 1611 Devonshire |

» Drive, Columbia, South Carolina, on the 17th day of

:;May, 2013 before Jenniqu L. Cash, Court Reporter and
:Notary Public in and for the State of South Carolina,
“pursuant to Notice of Depqsition and/or agreement of

counsel.

107




10

11
12
13
14
15
16

18 -

19

20

21
22

24
25

L b .
o e

<l b

©

e

&

o » QO P»

o PO W

RELLYE ELIZABETH HENDRICK 38

I had my service weapon in my hand. |

Okay. Were you in radio coptact with anybody
at this poinﬁ?

No. “

Okay. Did you have a radio on you?

Yes.

Okay.'XWhy were 'you not in radio contact with
aﬁyone? |

Because we were told té stay behind the house
and not try to give up on our position on where
we Qefe positioned at the house. |
Okay. And who was giving you instructions?

Corporal Bright. T

'And do you know who Corporal Bright was’ in

contact with?

White. I guess, I mean I don’'t ---

C0kKay L e e

--- I don’t know. It wasn'f me;

Okay. So you were taking instructions ‘from
Master Deputy White?

He relayed.

How did Master Deputy White. give © you
instrucﬁionS?

I don’t understand your question.

Was Master Deputy White just verbally giving

q’?- CREEL COURT REPORTING, INC.
@ 1230 Richland Street / Columbia, SC 29201
W (803) 252-3445 / (800) 822-0896
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KELLYE ELIZABETH HENDRICK 40

‘Okay. And how did Bright tell White that?

A: I assume they could see each other.

Q: Thank.you.' But you don’t know if they were in
radio contact or not?

A:,’ Not that I recall, no.

- Q:  Okay. Do you know who was giving Bright
instructions?
A: - No.

MR. GARFIELD: Object to the form.

'Q: Okay. But both you --"but you hadve a radio and

could have been in contact with White -and
Bright, is'that correct? |
A: Yésﬁ
Q: Okaj. All right. At the bottom of the first
page of the statement it says the same officer
told us the subject.was th:eatening-;o kill any
“6ffieér th“triea go éffégtvhim.'Akﬁ an& péint
during this incident on July 22nd of 2007, di@

you attempt to arrest Mr. Catoe?

‘A No.

Q: ‘Okay. Did you e§ef have a clear shot to take
Mr. Catoe? |
Q; Your immediate supervisor on the scene when you

first arrived was who?

ﬁ?’“ CREELCUWRTREPORIUW%LNC.
@ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445/ (800) 822-0896
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A:
Q:
.-MR. GARFIELD: Is .that yes?

A

- KELLYE ELIZABETH HENDRICK 41

My immediate supervisor was White.

Okay. And his immediate supervisor was

Off that day.

Oh, okay. So when he first got on the scene
who was his immediate supervisor then?

We. didn’'t have one.

Okay.

Until Corpbral Bfight -—-

Bright got there.

--- responded and was the highest ranking

oféiéer there.

All right. Okay. When the Columbia police
asked if y’all could go to the rear of the
house and try to come,afound the side and catch
the subject off guard, do you know -- and I --

I think I asked you this, do you have any idea

- who it was that asked y’‘alil. to de ‘that? .

No .idea.

No clue. Okay. And as close as y;all could
éet to him you think was this 20 to 25 feet;
Uh-huh (affirmative response).

Okay.

Yes.

MR. GARFIELD: Okay.

1230 Richland Street / Columbia, SC 29201

X (HHHHLCOURTRETORIUH%INKl
@
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KELLYE ELIZABETH HENDRICK 42

A: Yes, I’'m sorry.

MR. GARFIELD: That’'s all riAc}ﬁt. Im just texting
my assistant(telling hgr'to drop it a degree in
here. . | -

A: It’s warm.

MR. GAI‘!FIELDA: It is warm, that’s why I wanted to --
monkey’s like living in tropical climates.

Q: Do you know who was in éharge of " the éceﬁe on
the day of this incident?

A: No.

: Q: But Qoﬁ were taking ihétructiohs directly from

White, is that correct?

MR. GARFIELD: Object to the form.

Corporal Bright arrived, he took over and told

us what to do after he and whomever he spoke to

there.

Q:  Okay. When you and Master Deputy White were
attempting to come'around‘and take Catoe here
in the driveway, was there anyone backing
either of you up'with lethal force ---

_MR. GARFIELD: .Object tc the forms.. .- o

Q: --- at that time?

A: Not at that time.

A: 'Master Deputy White was my supervisor. When

wywithﬁﬁhegﬁit*~F~my1;donﬁt,knamehaﬁmﬁapp@ned“

* 1230 Richland Street / Columbia, SC 29201

ﬂ@ CREEL COURT REPORTING, INC.
- (803) 252-3445 / (800) 822-0896




. | KELLYE ELIZABETH HENDRICK . . 43
O |
= 1 Q:  Okay. Do you know why y’all were instructed to
2 transition from the use of -- do you know why
3 : thefe was an instruction from the attempted
4 . tasing of him here to lethal -- transition from
5 non-lethal to lethal force at this point?
6 MR. GARFIELD: Object to the form. Do the best you
7 . éan, please. | ' ' |
8 A:. After about 20 minutes or so, roughly, on this
9 corner. Once we realized we did not have a
10 | clear shot with the taser I was instructed by
11 Master Debuty‘ White to ‘holsterﬁ my taser and
12 then back himlup with lethallforce, which was
13 drawing my firearm. Once we realized that we
14 had no shot at a taser we then were instructed
- 15 -to move to the other side of the house because
16 the City of Columbia SWAT team, apparently, was
w»x¥<wﬁﬂ"x*uwfhgdiﬁgftqiﬁdmeﬁandmﬁevise“a plah”bﬁ”ﬁbWFEC*%&kék'“*
18 him into custody.
19 Q: Okay. Did you know anything about the plan or
20 = ---
21 A: No.
22 Q: --- what they were going to doé Okay.
23} A | ‘No . |
24 ,Q: But it was your understanding that they wefe
(:} 25 going to do something else and it involved the

1230 Richland Street / Columbia, SC 29201

’ qngg_ CREEL COURT REPORTING, INC.
= (803) 252-3445 / (800) 822-0896
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KELLYE ELIZABETH HENDRICK 52

I don’t recall.

Okay. Could you -- had you stepped -- could
you see the whole back yard from where you were
standing at that point?

I could. ’

Okay. And could you see the entire back yvard

from where you were standing at that point?

Yes.
He -- did -- was he knocked all the way to.the
groﬁnd?

On his back, yes.
Okay. How long was he on the ground?

I don’'t -- few seconds maybe. I don’'t recall.

I mean, few seconds, roughly.
Did he get immediately back up?
It was very shortly after he got knocked to the

”ground that he got rlght back up

Did anyone catch up to him?

No.

So he was knocked to the ground Qy one
individual -- one individual, but no one else
caught up to him, other than that one
individual? |

No.

Okay. and then what happened?

? < CREEL COURT REPORTING, INC.
@ ] 230 Richland Street / Columbia, SC 2920]
(803) 252-3445 / (800) 822-0896
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KELLYE ELIZABETH HENDRICK 53

When he got up off the ground he turned and saw
me standing here. I loudly identifiéd myself
as a Sheriff’s Deputy, asked him to drop the
knife. He came up in a striking poSifion and
ran towards me.

Where did he have the knife positioned-?

Up over his shoulder in a st:iking position.
Okay. And that doesn’'t show up in a
transcript, so you’ll have to tell us what a
striking position is.

Up over his shoulder in a position to where he
could strike somebody.

Okay. And was mbving forward, is that correct?
Forward towards me, yes.

Okay. And was he running?

Yes.

Okay. - And you said you identified yourself?

Identified myself as a Richland  County
Sheriff’s Deputy and that he needed to drop the
knife.

Okay. And what did you say exactly?

Richland County Sheriff/s Department, drop the
knifé. B - S - o o

Did you say it once?

I said it several times.

1230 Richland Street / Columbia, SC 29201

v = CREEL COURT REPORTING, INC.
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KELLYE ELIZABETH HENDRICK 54

Twice?

I don’'t recall how many. I said it several
times.

All right. And then what happened?

When he did not drop the weapon, I moved my
position'Afrom the ready position, which was
pointed at the grbund and put it on my target.
Okay.

I fired a shot, he did not stop coming at me.
I then fired another sthL - o

Okay. And when you fired the first shot where

was he in the back yard?

He was ©probably here, give or take a few

inches.

And where was the next closest stack City of

Columbiarqfficer to him?

Théy” Qére )back .he?e; t$”’£hé :bestﬁléf my:
recollection.

Show me.

They were probably‘ back here -froml where he
first was knocked to the ground.

You think he’s here?

1 guesé."i mean, I donftvreally recall.

Near to where he was knocked to the ground.

Initially, ves.

\

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896
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KELLYE ELIZABETH HENDRICK 55

0: Fair?

A: To the best of my recollection, vyes.

Q: There would have been what, four or five? I
don’t know how many there were. Do you know

how many there were?

A: I don’t recall.

Q: Okay. So you Dbelieve the next closest
individual would have been behind him, is that
correct?

A Yes.

Q: Okay. Is‘that a fair 1location o0f where the
next individual would have been behiﬁd him?

MR. GARFIELD: Object.to the ---

A: To thé'best of my recollection.

MR. GARFIELD: Object to the form.

Q: Okay. So if you were shooting from vyour

position towards Mr. Catoe, would you have been
shooting in the direction of a City of Columbia

policé officer?

A Yes.
Q: Okay. More than one?
A: I don’'t recall.
' Q; MWaslﬂﬁefe mére»thaﬁ one-City ofVCOIUmbia poiiée
dep- -- police officer in pursuit of Mr. Catoe?
A Yes.

1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896
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Q: How many?

MR. GARFIELD: Object to the form, it’s asked and

answered.
A I don’t recall.
Q: At least two?

MR. GARFIELD: Same objection.
A: At least.
Q: At least three?

MR. GARFIELD: Same objection.

G

‘A I don’t recall the exact number.

Q: Okay. When the. plan was discussed for taking
down Mr. Catoe, was there any conversgsation

about avoiding a crossfire?
A: I had no contact with the people making the

plan in the front vyard.

.Qkay. B » _

A:H HSé i donck knéw Qﬁat ghé; did:"

Q: Okay. You said that, when we talked earlier,
that there was a -- ﬁhat the plan for -- for

takihg down Mr. Catoe or the deployment of the
‘plan that they told you what they were going to
do, that they were going to do a stack. Was
. Ehéfé:aﬂy'¢oﬁversation with yéﬁJWhen'ﬁhey.came
and talked to you about what they were going to

do about avoiding a crossfire?

1230 Richland Street / Columbia, SC 29201

1§P~' CREEL COURT REPORTING, INC.
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KELLYE ELIZABETH HENDRICK 57

MR. GARFIELD: Object to the form, several grounds.

\

Go ahead.

They mnever came to us and told us what they
were going to do.

Okay. So you were néver told what the plan was
for taking Mr. Catoe down, is that correct? . Or,
the deployment. |
Not direcﬁly.
Okay.

We Were'neVer directly instruéted on what they'M
were going to do. Corporal Bright was in
contact with‘whomever wéé in command.

Okay.

‘He advised us what they were going to do. We

never had direct communication with any of the

command staff on what their plan was, other

fhgﬁ- théy were going to stack :ﬁp, throw> a
flashbang and try to subdue him. That was all
we . . were told;..

How did you know that he may run around the
back of the house?

Instinct. Somebody’s chasing you, you’'re going'

" to run from them.

Did you know that before it happened or after

it was going to happen?

1230 Richland Street / Columbia, SC 29201
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KELLYE ELIZABETH HENDRICK 65

Q: Okay. And you don’t recall when you initially
pulled up s»eeing any media or the media wvans
initially. Do you remember seeing media after
the event when you went and sat down?

A: I don’t recall.

Q: Okay. We’'re going to marh this as élaintiff's
Exhibit Two.

(Plaintiff’s Exhibit Number Two was marked for

identification purposes.)

0 You said that Bright would have been the

Richland County Sheriff’s Deputy that you would
have been taking instructions from on the
scene. Was there a higher ranking commander on
the scene that vyou would have been taking
instructions from at any’point?

MR. GARFIELDJ Object to the form Go ahead

Corporal Brlght was the only one on the scene.

Ca:

Q: Okay.

A: That I recall.

Q: Okay. Did that ever change at any point?

A No. |

Q: Okay. How close did you get to Mr. Catoe .

‘before you fired the second shot?
Ac: Less than four or five feetl ~
Q: What about the first shot?

1230 Richland Street / Columbia, SC 29201

1!??$' CREEL COURT REPORTING, INC.
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KELLYE ELIZABETH HENDRICK , 66

Six, seven foot, maybe.
How far do you think he was from you when he

hit the ground? That may be harder.

I don't -- I don’'t recall. Seven, eight feet
maybe. I don't -- I don't recall.
Okay. You’re better at distance than I am.

Did you know any of the other firefighters,l
EMS, individuals on the scene?

No.

Okay. When yoﬁ»initially came én the scene and .
saw Mr. Catoe <could vyou tell that he was
injured?

i could tell that he héd some iﬁjury to his
upper torso. |

How?

He had his shirt off and there was a red spot

on his torso.

Okay. He élready had his shirt off when he
came onto the scene? |
Yes.

Okay. And you could tell that he had been

shot, is that correct?

. After I was told that he was -ghot; yes.

You were told that he was shot, is that

correct?

1230 Richland Street / Columbia, SC 29201

?‘C"& CREEL COURT REPORTING, INC.
\ve’ (803) 252-3445 / (800) 822-0896
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STATE OF SOUTH CAROLINA ) COURT OF COMMON 'PLEAS

)
COUNTY OF RICHLAND ) C/A #: 2009-CP-40-5132

BEvalena Catoe, individually
and as Personal Representative
of the Estate of Richard L.
Catoe, Jr., deceased,

Plaintiff,

COPY

VsS.

The City of Columbia and Leon
Lott, in his official capacity
as Sheriff of Richland County,

Defendants.
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- friday, October 5, 2011

2:26 p.m. - 5:08 p.m.
'”““Thé“éepbsifibﬁ‘df"nARdLD‘DEAN‘CRISPQ JK., taken
on behalf of the Plaintiff at the law offices of
Davidson & Lindemahn, P.A., 1611 Devonshire Drive,
Second’Floor, Columbia, South Carolina, on the 7th
day of October, 2011 before Jaime D. Newton, Court

Reporter and Notary Public in and for the State of

|” South Carolina,. pursuant td Notice of Deposition.
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HAROLD DEAN CRISP, JR. ' 48

‘We were trying to contact anybody that might

know him that could help us reason with him.

Do you know if you talked to any of his family

members?

1 don’'t recollect.

Okay. And I may have read more of this than

you have, although you saig you reviewed the

SLED investigation. Ricky’s stepson is an
officer with the Lexington Sheriff’s
Department. Grooms is his' last. mame. Do you

recall bringing him onto the scene?
You know, I don't recall him specifically. I
recall that they brought. some relatives to the

SCcene.

Okay.  Who was in charge of the perimeter of

the scene?

" ‘The: SWAT team would “have been.  The SWAT

commander would have been in charge of the

perimeter.

So that’s Dodson again.

Y

That’s correct.

It’s my understanding there were also Richland

‘County Sheriff’s Deputiés bdn -the scens . -~

There were.

How were they participating in the scene at

CREEL COURT REPORTING, INC.
1230 Richland Sireet / Columbia, SC 29201
(803) 252-3445/ (800) 822-0896
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- @veryone of - those individuals were. with me

.~ HAROLD' DEAN CRISP, oRr, =~ a9 |
allz
: . ( .
My understandlng in observ1ng them, they were
Perimeter officers.- They were helping us
contain the Perimeter. »

Were they being directeq by the SWAT commander>

They were being directed by their supervisor

‘who was shadowing the SWAT commander.

Okay. - How were all these individuals
communicating?

They‘wgre,verbally Communicatihg and 'via their
radios, Ccommunicating. .
Did all the officers have access to'radios fhat
weie.within direct communication?

That’s my understanding.

Did you have a radio  within direct

' communication with alzl the officers on the

scene?

I had a radio. I don’t know if it was my
personal radio that I carried ouﬁ of my car,
because 1I was inwmy peréonal car, but I know
that Swisher had @ radio, Captain Johnson had
@ .radio, Sergeant. McCants had a radio, and

- -
al

all times.

Okzy. So were you in direct communication with

CREELCOURTREPORYWWZLNC
1230 Richlund Sireer / Columbia, SC 2920)

(803) 252-3445 / (z%g 822-0896
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::wa'"-:HAROLD'bﬁAﬁ"bRisp,"bﬁf”" 50
e€very officer on the scené?
I would ‘have been in direct contact with
Captain Dodgon and direct contact with all the
officers.
So if you had issued a command on the scene for
movement or for some actioh, "you would have
issued it'through Dodson, is that correct?
No, 1I wouldn’t have issued the commands, per

se, every‘ detail. I left that to the SWAT

commander to articulateMthose,\the:moVes that

they were making. I gave. the initial okay to
Move forward. Then he would have directed the
units,

So the initial okay to move forward,  what do
You mean by that?

Well, when it Was obvious to me that Mr. Catoe

"Was.'not going tc‘éalm‘ﬁOWn'and”that he became

Way more agitated and more dangerous and that
Mr. Catoe became, not only a threat to himself
as he was, but to a threat to those around hinm,

I made the decision that it was time to try to

take Mr. Catoe into custody in least lethal

-Mmeans._possible.-

Okay. And what was that plan-?

Well, that Plan wass coordinated and plan was

'CREELCOURTREPORTWWQLNC
1230 Richland Street / C olumbia, SC 2920
(803) 352-3445/(8$) 822-0896
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~Weapons, . do " you know if- that was done

W-MR."GAkEiEiD: ﬁObject to the form. Go ahead.

"1s that COrrect?

~T "had cdntroi 6f the decision making Process.
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" HARBLD DEAN CRISP . on. 71

Okay.

But You have ¢to understand, if you’ve got your
Weapon at ready --

Right.

in your holster and Seeing what’g going on. go
We wanted to make sure that eéverybody was clear
°of what we were trying to do.

And when the commang was issueq to holster.

throughouyt the entire scene?

It’s my understanding that Richlang County,
with Captain Dodson, was told to‘dd the same
thing.

So everyone should have holstereq their

‘Weapons, is that Correct?

Everyone was instructed to. We would hope that
Compliance would have been made With that.
And you, as the ranking law enforcement

individual-on the Scene, had command control,

B

(803) 2523445 / (814 82220896
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Wednesday, October 12, 2011

3:13 p.m. -

4:14 p.m.

The deposition of INVESTIGATOR STEPHEN JERMAINE

DAUWAY, taken on behalf of
offices of Davidson &
Devonshire Drive, Second

Carolina, on the 12th day

the Plain;iff at the law
Lindemann, P.Aa., 1611
Floor, Columbia, South

of October, 2011 before

Jaime D. Newton, Court Reporter and Notary Public in

and for the State of South Carolina, pursuant

Notice of Deposition.
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INVESTIGATOR STEPHEN JERMAINE DAUWAY T T
effectively aim and shoot it 21 feet?

It’s better to be closer than further away.

.
Okay. Did he ever stop moving?
.Other than stumbling, that'’s not really
stopping. He continued to move across the

backyard of the house.

Okay. | And he was still moving backwards at
this point?

Yes, when I saw him, yes.

Was he still moving backwards when you heard

the three audible pops?

I don’t recall. It happened so quickly, I
don’t want to ~-- I don’t recall.
Okay. The 1last time you saw him before you

heard the three audible pops was he still
moving backwards?

Yes.

Okay. All fight, let’s pick up where you were
and see if we’ve missed anything.  One of the
two deputies in the stack, when we, the T-
stack, approached the white male, he began to
backpedal to the rear of the house. He raised
the knife and put it to his throét. Did y’'all

anticipate that he would run?

No.

CREEL COURT REPORTING, INC.
1230 Richlund Street /%mbia, SC 29201

(803) 252-‘4,1 ) 822-0896
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. ‘E.EI\T-&E.:;Q;’I‘ICA;.ATOR' S’.f.‘EP"H.E‘I\f TERAINE DAUWAY TS
Okay. So there was ﬁo attempt, as far as you
know, to block Mr. Catoe from retreating into
the backyard, is tﬁat cbrrect?

As far as 1 know, no.

Okay. I saw the officer with the shieid strike
the suspéct to no affect. The suspect stumbled
briefly and kept moving backwards. At this
time the stack had broken into . a line
formation. You want to pick up from there?

I went to the right, to the far end away from
the house. I heard several shots.. I looked to
my left and saw Deputy Hendricks in a crouched
position with two hands on her weapon. The

suspect was still moving and then fell to the

ground.

Okay.

Face first. EMS immediately placed the suspect

on a stretcher and rushed him to a waiting
ambulance. I secured the scene and waited for

further instructions.

Okay. How did you participate in securing the

scene?

I put crime scene tape up and asked everybody

to step back.

Is there anyone else that assists you in doing

CREEL COURT REPORTING, INC.

1230 Richland Stugetd C. bia, SC 29201
(803) 252-3% S8ORKB322-0896




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

o or 0w

TNVESTIGATOR STEPHEN JERMAINE DAUWAY. 43
that?
Chauncey Smith.
Okay.
Is all I recall right now.
Your recollection of when you first saw Deputy

Hendricks, she was in a crouched position, is

that correct?

She had her weapon aimed..

Okay. She had both hands on her weapon?

Yes.

And you say crouched, so I'guess I'm not really
sure what that means.

Well, she’s short. I mean, I don’t know if she
was crouched, but she was presenting her weapon
as you’re trained to do when you’re firing it.
bkay. How tall are you?

I'm 6'1". |

Okay. Do you know how tall she is?

I would say 5'5", 5'6" on a good day.

Yes, shé's.short. Let’s see. At any time when
you were on the scene were you in radio contact
with the Columbia Police Department?

No, 1 was not.

Okay. Were you ever in radio contact with the

other members of the T-stack?

CREEL COURT REPORTING, INC.

1230 Richland Stréet ! ia, SC 2920]
(803) 252-34%5/( 2-0896
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INVESTIGATOR STEPREN JERMAINE DAUWAY 43
Corporal Bright and.i share a channel. He’'s my
supervisor.

Right.

So when you say radio contact, we wasn't
talking on the radio, but I had the ability to
talk to him, but he was right there.

Okay. It’s my understanding that some of the
other members of the SWAT team had ear pieces
in?

I recall seeing some ear pieces, yes.

Did they give, you an ear biece so that you

could communicate with the other members of the
T-stack?

No, I didn’t have an ear piece.

Could you have communicated with them on your
Sheriff’s deputy radio?

We had the capabilities at that time, vyes.

Did you communicaté with them on yoﬁr radio?
No, I did not.

Okay. Do you know if there are any procedures
that have been changed as a result of this
incident with the Richland County Sher%ff’s
Departmenf?

I'm not privy to any changes as a result of

this incident, no.

(ﬂﬂﬂﬂlCOURT?ﬁﬁégiyﬂiLNC
1230 Richland Sireelyy Co, C 29207
(803) 252-3445¥ (880, 896
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B " INVESTIGATOR STEPHEN JERMAINE DAUWAY o "'"'4 g

Q: Okavy. Did vyou ever talk to Deputy Hendrick

about this incident?

A: No.

Q: Why not?

A: I just didn’t.

Q: Okay. Who on the scene that day was making

decisions, do you know?

A: Corporal Bright, as my>supervisor.

Q: Okay. So you were taking orders from Corporal
Bright, is that correct?-

A: - Instructions, yes.

Q: Okay. Were you taking any instructions from
anyone from the Columbia Police Department?

A: No.

Q: 'If someone from the Columbia Police Department
had given you instructions, would you have done
what they told you to do?

MR. GARFIELD: Object to the form. Go ahead.

Q: Would you have generally had to clear those
instructions with your supervisor before taking
instructions from someone that wasn’t your

supervisor?

MR. GARFIELD: Same objection. Go ahead.
A: Yes.
Q: Okay. It’s not a test. I'm just trying to

CREEL COURT REPORZRING, INC.
1230 Richland Street f@b ., SC 29201
(803) 252-3445 A(8! 2§-0896




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

R

" INVESTIGATOR STEPHEN JERMAINE DAUWAY =~ 53 [~ 7

Sure.
Do you need supervisor approval to use your
taser?

No.

Do you need supervisor‘-approval to wuse your
firearm to protect yourself from deadly force
threat?

No.

Did you ever hear an order given over your
radio to holster weapons prior to the SWAT team
deployment?’

No.

Did you ever héar a verbal command from anyone -
on the scene to holster weapons?

No.

Have you ever responded to a situvation where a
victim has been shot or wounded?

Yes.

Any kind of situation like this with a

standoff?

No, not that I can recall, no.

It’s my understanding as a Sheriff’s deputy you
participate in annual training and re-
certification?

Yes.

CREELCOURTRiﬁé;ﬁZ:iINC
1230 Richland Street / £0 1 SC 2920]
(803) 252-3445 / §800) B2 96
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Reéo:ﬁertandiNotary Public in and for the State of
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THOMAS H. DODSON, JR. T 38 -

Did we have that, did Sergeant Marsh and I have

that discussion?
Yes.

No.

Was there any discussion or concerns between

you and Sergeant Marsh concerning a crossfire

situation?

I do not recall one, no.

Okay. How were the other officers on the scene
made aware of Qhen the action plan was going to
bégin? |

There was a radio transmission sent out saying

~that we’re going to initiate an action plan.

There will be a large explosion, there may be

other sounds, that sound 1like gunfire, which

will be the bean bag rounds being fired, and to.

Okay. And why is it impbrtant to make sure all
the officers on the scene are aware that there
are going to be loud sounds that sound like
possibly gunfire?

Well, just for that reason. For safety. I

.mean.. we don’t want any incidental gunfire. We

wanted our officers to be aware of what was

going to happen. I had been involved in

CREEL COURT REPORTING, INC.
1230 Richland Sireet / Columbia, SC 29201
(803) 252-3445 7 (8Q0) 822-0896
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- THOMAS H. DODSON, JR. = R 40 ]

weapon away from the subject. Did you have any
conversations with Lieutenant Rowson about the

progress of the negotiations?

1 was standing near to Lieutenant Rowson. T

don’t 'recall conversations directly with him.

My experience says I would have, but I don’t
recall those conversations.

Okay. Do you know if anybody asked or had any
conversations with .Lieutenant Rowson about

whether or_  not he believed that the.
negotiations were progressing? |

I knowv that the <chief, Chief Crisp, was
stahding near, Captain Johnson was near. I was
more involved at that particular point with the
SWAT element and their immediate action plah.

Marsh was formulating the plan, consulting you

in regard:to the plan.

Correct.

Was Auld involved in formulating the plan as

well?
I'm assuming he was. But, again, assumptions

are, you know, based on lack of knowledge.

They were 2ll together.

Okay. . Do you know if Chief Crisp was involved

in formulating the plan at all>

CWZHH;COURTRETORIZNGLUVC
1230 Richland Street / Columbia, SC 2920]
(803) 252-3445 7 (800) 822-0896
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. Okay. Have you ever Dbeen in a Similar

“Okay;vand~théh*ﬁ"pibke&'up from, I then moved

Situation where vyoy have formulated a Plan and
the chief has not approved of the plan->

No.

So are_ your -Técommendations generally with ap
action plan generally followed?

Generally.

Okay. And is that because you have Specific
SWAT training to formulate these types of
plans?_ ,

Yes, I'm assuming.

near to 69 Samson to observe the Subject and
provide inteliigence to the SWAT team. Do you

know what type of intelligence you were

providiﬁg to the SwaT team?

It would have been on ‘his current condition,

Nnegotiations, the SUbjecf”smm6VemEnts,'actions,
agitations.,

Okay. And do you recall specifically what you

CREELCOURTREPORTWWZLNC
1230 Richland Sireet /1 C, olumbiu, SC 29207

(803) 252-34%{800) 822-0896
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THOMAS H. DODSON, JR. 54
scene?

He’s the Chief of Police.

- Was he the commanding officer in control of the

scene?
Yes.
And if he issues a command on the scene is that

command followed?

If it’s g3 lawful, legal, and ethicélly moral
ques -- yeah. Yes, as long as it’s legal we’re

gg;ng'pp_follgw his orders.
Okay., Because if commands’ aren’t followed then
bPeople get hurt, is that correct?

That’s a &ery broad premise. I don’t know that:
I"11 answer that as a yes.

If officers on a scene are issued‘commands and

they decide randomly not to follow those

“cbﬁmaﬁdsv'fhen individualé on the scene could

get hurt. Would you agree?

That’s still a3 very broad premise.

Okay.

If you give mé a command to walk to the door

and I don’t do it, is somebody going to be

injured?’ Not necessariiy. -

Okay. But this was g tactical decision

commeand.

CREEI(QQURTREPORYZNGLHVC
1230 Richland Sireet / Columbia, SC 29207
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~THOMAS H. DODSON, OR. T
For not only bystanders or individuals standing
around --
Depends on the command.

Right . But it could be dangerous for the

Police officers as well.

I think I’'ve answered your question the best T
can. |

Okay. It says 1 communicated“that fact with
the uniformed officers on the pgrimeter. How
diq You do that?

Actually vwalked back and spoke ‘with the
S€érgeant that was on the perimeter.

What sergeant‘was that?

I believe Se;geant Solomon.

Why .didnft you communicate that with your
radio? |

T walked back because’ he’s the Séféééﬁffﬁﬁ:the
periﬁeter. His officers are on the perimeter.
I wanted to make sure that he knew to relay the
order.

Okay. And - was Sergeant Solomon a City of

Columbia police officer or Richland County?

Lity..of Columbia. - --:..

Okay . And what did you tell him as far 2s what

the plan was or what was going to happen?

CREELCOURTREPORZUKZLNC
1230 Richland Street / Columbia, SC 2920)
(803) 252-3445 /7 (80@922-0896

1%




10

11

12
13
14
15
16

18
19
20
21
22

23
24
25

17

'TmﬁﬁS“H?bdD&nL'JR.

That the tactical plan ywas going to

Okay. So you instructeq Sergeant Solomon

57

be

‘executed. There would be an explosion. There

to

instruct the City of Columbia Police officers

to holster their weapons, is that Correct?

Correct.

Okay. It says Sergeant Marsh hag communica

ted

that with the Richiang County Sheriff’s Deputy

That’s the two deputies or the deputies with

the tasers,

Okay.

,&g~wculd“have‘tbld:themgthé“sgme thing.

make sure they relayed that via‘their radio.

So why was Sergeant Solomon ' not giving

To

the

instruction to all of the City of Columbia

police officers and  the Richlang County

Sheriff’g deputies?

We. didn’t. have thefsaMe-éomm&nitatiohsi'

Okay. . 'Did all of the officers on the scerne

have radios-

CREELCOURTREPORTUWZLNC
1230 Richland Streer / Columbia, SC 2920}
(803) 252-3445 / (800) 822-0896
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- ““THOMAS H.'DODSON, oR. T 5
Yes.

And can. all of those radios communicate

together-?

I do not know.

Okay. Is it uncommon to have, on one sScene,
individuals communicating with two separate
command structures?
Is it uncommon>

Yes.

Not bParticularly, no.

Okay. So you had NQ concern .that Sergeant
Solomon had to instruct Columbia Police
Department to holster their weapons and that

Sergeant Marsh was communicating with officers

you don’t know --

Was

And I'm still confu§éd,_1'm~sorry. Céh%

CREEL COURT REPORTING, ]NC
1230 Richland Street / Columbia, SC 29201
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~ Correct.

: - Okay. C And ‘dld “you >§eé- any ‘offlcers with

Okay . At that point Mr. Catoe was running away

He was™ stil) mbving backwards and was stil}]

" THOMAS H. DODSON, JR. 68

14

There were some officers there, vyes. Again,
it’s a very fast moving process.

Right.

Primarily, My memory is focused on seeing him

fired. Matter of fact again, Chief Crisp, when
the volley of gunfire goes off, he said bean

bag rounds. I said qunfire.

So you identified them both to him as they

happened?‘

And did you hear the gunfire, did you hear the
gunshots, before you saw Mr. Catoe come around

the backside of the house?

No, just as he was coming out from around the

side of the house I heard the gunflre

weapons drawn at that point?
T was focused on the stack and Mr. Catoe. T

don’t recall if officers had weapons drawn. ‘

from the SWAT team.

slashing towards the stack. Well, most

éffectiVely, Corporal Roberts who was on the

i
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'THOMAS H. DODSON, JR. - 69

shield, would have been leading the stack.
Okay. So you saw him'backidg up and slashing
towards the SWAT team, is that correct>

Correct.

And when you hearg the gunshots, was he still
slashing towérds the SWAT team?

He was.:

Okay. It was anticipated, if he fled, that the

tactical column would pursue him, though, 1is

that Correct?

That’s Correct.

Okay. The white nale subject that came into

Uh-huh (affirmative response) .
I added a be, sorry.

I did, I left it out.

- That’ s okay. Why did he need to be handcuffed_

rat.that' goint?

CWZHH,COURTREPORTWVG)LNC
1230 Richland Streer 7 Columbia, SC 2920)
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) C/A #: 2009-CP-40-5132

~Evélena*Catdéy”ihdiﬁidUally
and as Personal'Representative
of the Estate of Richard L.
Catoe, Jr., deceased,

Plaintiff,
vs. Gi;(:)ﬁ ﬁ |
The City of Columbia and Leon ' ‘ '
Lott, in his official capacity
as Sheriff of Ri;hland,Qounty,

A Defendants.
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DEPOSITION OF ‘

SERGEANT MEE(?EHER BRUCE
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Wednesday, October 12, 2011
11:03 a.m. - 12:36 p.m.

The deposition of SERGEANT C'HRISTOPHER BRUCE
ROBERTS, taken on behalf of the Plaintiff at the law
officeé of Davidson & Lindemann, P.A;, 21611
Devonshire Drive, Second Floor, Columbia, SouthA
Carolina, on the 12th day of October, 2011 before
Jaime D. Newton, Court Reporter and Notary Public in

and for the State of South Carolina, pursuant to

Notice of Deposition.
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SERGEANT CHRISTOPHER BRUCE ROBERTS 30
Correct.

-- facing me with his knife raised, he was

Yeah, ,he never stopped.

Were you running?

I was.

So he was runnihg backwards with a knife.

Correct.

;
. Were .you aware.that he had “been .shot ¥

No, not at that point.

Okay. ' So you weren’t aware before you

initiated this scenario that he had already

been shot once.

I was not aware of that.

Okay.

‘Not until after. .

Okay. All right. So he’s to here.

Uh-huh (affirmative response).

Is the stack still behind you?

I would assume so.. i never turned back to
look, to tell you the truth. I would assume so
because the less than lethal shotgun rounds
came from behind me, past me, so they would had
to be behind me.

Okay, I understand what you’re saying.' Facing

' CREEI(??URTREPORTZNG}HWC
1230 Richland Street / Columbia, SC 2920}
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SERGEANT CHRISTOPHER BRUCE ROBERTS 35'

He was still moving this way.

That’s correct.

' ApdrxogA§aidvaboqt.fQur te five feet?

Yes, roughly.

Did he ever move towards the officer that was
shooting'him? |

No.

Okay. Discﬁafging the rounds df the . suspect.
I'mksogryﬁip;cg it up_frpmfﬁiredAﬁ:qumy left.
Okay. Several shots were fired from my left.
I turned brieflf and’ observed a female deputy
discharging rounds at the suspect who was hit
several times.

Okay.

I observed the suspect run approximately 15

-mcre yards- and should be "fall ~down. - It-says

fell down.

That'’'s okay.

CPD SWAT operator, Branham, then used flex

cuffs to secure the suspect.

Okay. Did you approach him after he went down?
No, I did not. |

Okay  fou sald that he was hit several times.
How do you knéw he was hit several times?

From the amount of blood that got on me and I

5
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SERGEANT CHRISTOPHER BRUCE ROBERTS 36

saw -- I thought he got hit several times, so

that’'s why I thought.

Okay.

Because of the number of rounds as weil.

Okay. ~How many shots did you hear the deputy
shoot? 1 Pnow this happened fast.
Right, it did.

And you were running.

Very fast,

Okay.

Anywhere from maybe three to five, maybe six.
I know that’s kind of a broad range.

No, I wunderstand. And there were two shots

coming from behind you that you know were less

than lethal.

-Correct .-

Okay. But as few as three and as many as six

shots?

I'Qould say, yés.

Okay. lDo you know how many of them hit Catoe?
I do not.

You know one hit Catoe.

I do know at leasf one hit him, yes.

And that you were close enough to Mr. Catoe for

the blood to hit you that came from the bullet

e
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SERGEANT CHRISTOPHER BRUCE ROBERTS 37

wound?

Correct.

Okay. Was the bullet at all traveling in yeur .

direction?
It passed, I guess, over my left shoulder from

what I remember. Because I heard several go

by.
You heard several bullets go by your head?

I heard the whiz as.phey.wgntipastzw

dkay.

Right.
More than one.

Yes.

p

Okéy. Did that helmet you have on stop

"bullets?

What’s that?

Does that helmet you have on stop bullets?

The one I do now, yes.

Did the one at the time?

No.

Okay.

It was a fragmentation helmet.

What does that mean?

It will stop shrapnel, but it won’t stop
bullets.

141
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SERGEANT CHRISTOPHER BRUCE ROBERTS ’ 44

I'm a firearms instructor as well, so we have

to get a re-cert. But when we do, we’'re

_basi;al}y_;ange,safety,officgns.at the Academy.

I doh't teach the lesson plan, but we go out
there and coach. Things like that.

Okay. Who was vyour on Scene commander that
day?

My next level of chain or?

Immﬁdiate supe{yisoxi o

That wouid be Lieutenant Auld.

Ault? |

A-U-L-D, Auld, yeah. I rthink he was a sergeant
at the time. '

And then who was his?

I believe Marsh.

And Marsh’s was Dodson?...
Correct.

And Dodson’s was Crisp.

I believe so.

I think I got it.

Yeah; |

It's only taken me two days.

Gets confusing.

Okay. SO were you taking orders from Auld or

Marsh?

CREEL COURT REPORTING, INC.
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SERGEANT CHRISTOPHER BRUCE ROBERTS 54

when you’re interacting with somebody in this
manner that’s on drugs or alcohol? Would that
have been helpful information -for ygu? -

Not really, the mission wsuldn’t have changed.
So, not really. I mean, you know, the series
would haye been unfolded. So, I mean, any
Intel vyou can eQer get in any situation is

always helpful, but it doesn’t .necessarily

wWld

dictate one way or another, depending on -wnat

it is.

Okay. ‘ ‘

You know, if I had' leérned thdat he was on
drugs, I’'d of still hit him with the shield,
I'd of still done everything I did, so I don't
know if that answers it or not.

No, that’s fine.

Okay.

And your radio, in your radio cémmunicationa
did you ever hear the instruction for
individuals to holster their weapons?

I personally?

Yes.

Did not.

Okay.

I did not.

144
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STATE OF SOUTH CAROLINA }) COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) C/A #: 2009-CP—40—5132

Evalena Catoe, individually
and as Personal Representative
of the Estate of Rlchard L.
Catoe, Jr. deceased,

Plaintiff,

COPY

vVs.

The City of Columbia and Leon
Lott, in his official capacity
‘as Sherlff of Rlchland County,

Defendants.
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DEPOSITION OF

INVESTIGATORVGHﬁESTOPHER TODD
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Wednesday, October 12, 2011
21:35 p.m., - 2:48 p.m. -

The deposition of INVESTIGATOR CHRISTOPHER TODD
WHITE, taken on behalf of the Plaintiff at the law
offices of Davidson & . Lindemann, P.Aa., 1611
Devonshire Drive, Second Floor, Columbia, South
Carolina, on the 12th- day of October, 2011 before

: Jaime D. Newton, Court Reporter and Notary Publlc in
and for the State of South Carolina, pursuant to

Notice of Deposition.
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INVESTIGATOR CHRISTOPHER TODD WHITE A 29

back where y’all moved from?

I don’t remember.

Okay. At that point were you still the ranking
officer from the Sheriff’s Department on the
scene?

I don’t know.

If you had not been then you would have been
paking direction from Corporal Bright at that
point, is that correct? .
Yeé.

Were vyou in radio contact with the Columbia
Police Department?

No.

Were you 1in radio ‘contact with any of the

individuals in command control like Chief Crisp

"~ or Dodson  from the Colunibia Police Department?

No.
What about anyone from SWAT?

No.

Were y’all communicating with them?

No.

- Okay . Who -were .you. communicating with .on your

radio?
The deputies, Corporal Bright.

So Bright, 1if he was at the scene at that

\
=2
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INVESTIGATOR CHRISTOPHER TODD WHITE 30

point. Hendrick you could talk to verbally, is

that correct?

Yes.

Okay. So you didn‘t need to communicate with
her on the radio.

Correct.

Were you communicating with anybody else oﬁ
your radio that you recall at that time?

No.

Okay. So the decision for you to move from
behinq Mr . Cétoe back to the side of the house
would have'been your decision. |

Yes.

And would you have directed Officer Hendrick to

do the same?

Yes .- -

Okay. Ypu can just pick up from there.

I told Deputy Hendrick to cover the back corner
and I would cover the front. While standing
there we both heard a loud noise come  from

inside the house. I asked over the radio if

told the homeowner was 1inside the house and

they knew what was going on. We checked to see

if there was a backdoor, but there was not. I

| W -
=1
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“INVESTIGATOR CHRISTOPHER TODD WHITE 39

1 I lost sight of the subjeﬁt and then heard
12 somebody yelling that ﬁe’s running.
3 Q: Which direction did Mr. Catoe go when you lost
4 siéht of him? Was he moving or were you? I'm
5 sorry. |
6 A: Iniﬁially I started to come this way and that'’s
7 when I saw --
8 Q: Towards the front of the house.
9 Af Yes. -
10 Q: Okay.
11 A: And that’s when I saw ‘that and then I lost sight
12 of him and he went this way.
13 | Q: éackitowards‘the backyard.
14 AL Yes. B e
15 Q: Okay; Was the stack pursuing him?
16 ‘"Af'"’Yes:**;
17 Q: Okay. And then heard somebody yelling that he’s
18 running. Was there anything going on over the
19 radio at that time?
20 A: Not our radio.
21 0 Did you ever hear a command to holster weapons
22 v o0 T.onowours radio?
23 | A:  No. |
24 Q: So at no time on your radio did you get a
25

command to holster weapons, 1s that correct?

CREEL COURT REPORTING, INC.
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INVESTIGATOR CHRISTOPHER TODD WHITE 40
Yes.
Okay. And did anyone tell you verbally to

holster your weapon?

No.

Did YOu hear anyone instruct Office Hendrick to
holster her weapon?

No.

Did you still have your taser out at that peint?

Yes.
Okay, go ahead. Lost sight of the subject and
then heard somebody yelling he’s‘running. Any

idea who yelled he’s running?

No.

“Dp_yQuwknow_what;directionuitAcame‘fromf

No.

- Okay, go ahead:

I turned towards the back of the house and began
moving that way. I then began hearing multiple
loud popping sounds and I saw the subject
runhing from behind the house in the direction

of Deputy Hendrick.

. could you identify what they were?

No.

Do you know if they were gunfire or if they were

64
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when you next saw him?

When 1 first saw him, 1 was looking in this

‘direction and he . came this way.

Okay. Was the stack running behind him?

Yes.

And how many of those individuals could you see?
I Xnow for sure, one.

The big guy with the shield?

Yes. -

Okay-. And then what happened?

I looked at her. I don’t know for what reason.
I just happened to look at her and I saw her gun

recoil and I realized that she was shooting and |

I watched .the subject kept going maybe 20, 30

feet through the wood line and then fell down.
When you saw ‘her ‘gun -recoiling, was he.at the-
wood line yet?> |

No.

Was he runninglfacing forward? I don’t know .a

better way of asking that.

He was kind of maybe caddy corner, I guess.

“-Kindof-angled maybe at a 45 ‘degreeangle.maybe.

He wasn’t facing straight the way he was

running, no.

Okay. Was he swingipg the knife in her

CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201
(803) 252-3445 / (800) 822-0896
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T~ "INVESTIGATOR CHRISTOPHER TODD WHITE 5
direction?
I don’t recall.
Was he swinging the knife in the direction of
the SWAT guy that was pursuing him?
I don’t remember that.
Do you ever remember seeing him swing the knife
at the SWAT guy that was pursuing him?
In the initial strike from the very beginning,
ves.
Okay. And I'm télking' about now in this

instance when you saw him again coming down the

backyard.

No. .

Across the backyard. Okay. _ So you’re saying
that he was at an angle. Faciné towards the

house~or ‘away from the house? -
Facing towards the house.
Was he running towards Deputy Hendrick?

In that direction.

Was Deputy Hendrick blocking his escape route

into the wood line?

Now T

Could he have run‘around her?

Yes.

GARFIELD: Object to the form.
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

Evalena Catoe, individually and as

Personal Representative of the Estate of

Richard L. Catoe, Jr., deceased,
Plaintiff,

v.

The City of Columbia

and Leon Lott, in his official

capacity as Sheriff of Richland County,

Defendants.
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IN THE COURT OF COMMON PLEAS

Civil Action Number: 09-CP-40-5132

AFFIDAVIT OF
KELLYE E. HENDRICK

PERSONALLY APPEARED BEFORE ME, KELLYE E. HENDRICK, who first being duly

sworn deposes and states as follows:

l. On or about July 24, 2007, 1 provided a voluntary statement to the State Law

Enforcement Division. This typed statement is entitled, “Voluntary Statement (Not Under Arrest)”

and consists of four (4) pages bearing my signature at the end of the statement. [See, Exhibit A]

2. The contents of Exhibit A are true and correct and, upon information and belief,

accurately characterizes my observations and involvement in the events of Sunday, July 22, 2007.

FURTHER AFFIANT SAYETH NOT.

SWORNJZD BEFORE

22nd /):ZSZTF

VE THIS THE
2

NOTARY PUBLIC FOK 501 T4 CAROLINA

COMMISSION EXPIRES: o Z, 201t

éellye é_i%endrick
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EXHIBIT A

~ AFFIDAVIT OF
' KELLYE E. HENDRICK

Civil Action Number: 09-CP-40-5132
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'VOLUNTARY STATEMENT
(NOT UNDER ARREST)

L, KE.L'I;YE EHENDRICI\, a;m not under .nﬁesf for, nor am 1 being detained for, any criminal
offenses concerning the events ] ani:ébout to make known to Special Agent James Flowers and Lt. Tommy
Robertson, both of the-South Caro]ixﬁ;x Law Eﬁforccmem Division (SLED). 1 understand tha T am not under
airest for, por am 1 beiny detained fof, ,any criminal offenses conceming the events ] am about to make

known. 1 understand 1 am ﬂ'ee to walk away without saying anything, und.1 volunteer the following

information of xiy own free \wll fo 'thtcver purposes it may serve.

I graduated from Conway (.SC) Hlvh School in 1997 and from Lander College, in Greenwood, SC,
in 2003. 1 was hired by ihe Richland County SherifI's Office in 2003 and graduated from the South Carolina
Criminal Justice Academy in 2004. 1 -ém: a cerlified Jow cnforcement officer in the State of South Carolina.

On Sunday morning, July 22,2007, T was on duty as a Deputy Sheriff of Richland County, SOII(II
Cafo]im. At api)roxini:itql)r 0800"-'11011.1"5.,. 'Richland County Sherifi™s Department received a 10-78 (oflicer
needs assistance) call .from the Czty ofi ch_lumbia Police Department. My squad and 1 had just finished eating
breakfast and, upon receipt of the call, proceeded to 69 Samson Circle, which is in the City of Columbia.

Upon arrival a1 said location, my fellow squad members and | approached the house where a subject
was located in the front vard, holding a knife to his throat. A City of Columbia officer had already advisc
us that the subject had hremened one of their officers will‘; the knife and, as a result, had been shot once in

the terso. The same ofTicer told us that the subject was threatening to kil any officer wheo tried to arrest him.

l 6q "~ 8165-A-061
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The City olﬁceré dsked several of our Dcputics il we had Tasers, and upon being advised that some of vs
were so equipped, ;cqu&t'ed that we tase the su bject, if we had a clear shot to do so. I responded that [ was
nol going to do .mytbmg unt) my 1mmedmte Supervnsor gave me an order. Columbia Police asked if we
could get to the reat oi" the housc and h}' to come around the side; catx.h the subject off guard, and gct close
-enough to tase him.. Once my Supervisor, (‘pl Bright, amived on’ thc scene] advised him that Master Dcpmv
White and ] believed thavz’.\\-evcoxud, in foct, get to the rear of lhehoUSe,,g:atch the subject off-guard and get
close cnough to tase him. With Cpl Bright’s approval, Maélé‘r Depumy .While and myself positioned
owselves at Whe Jeft rear corner of the house. Both of us had our Tasers out, but, afler twenty minutes or so,
Master Deputy While told me 1o transition from non-le(‘ha] to lethal, meaning that1.was 10 holster my Taser
and draw my ser;'ice'\vcg;.)ox1, o Mode] 23 Glock .40 caliber. Being hidden by the-:hous‘e, we could not see
where the subject was al) of the time. At some point, a Negotiator with Coiumbia Poli cé’ Department arrived
and began altempling to_,hcgo(ialc with the subject. The subject was provided a-chair in which to sit and,
vhen he did so, Master Deputy Sheriff White ﬁo longer had a clearshot with the Taser. We remained at the
rear of the house for somcp;n'od of time until Cpl. Bright, who was in radio contact with the officers in the
front yard, advised us thal Columbia Police were going (o move in on the subject. Hc;. told us to move 1o the
side of the house and not .givc up our position. Cpl. Bright further advised us to stand by while the City’s
SWAT 1eam devised lﬁ:ir.ﬁlan. We wailed on the sidc of the house for quite some time. While waiiing, we
heard a noisc from within ithe house. Master Deputy White asked one of our-officers i f’lhg subject had gone
inside the house and was told *no”; that the house in quesiion was not the subjecl':s home, and: that there
was a [annly inside the house. We were asked 1o see if we conld gel them ont of the house wivlhoul making

toe much roise. With ihe assistance of two of our other olficers, we were able to get the family out safely

8165-A-062
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withoul compromising out posmon Cpl ‘Bright then 1old us that the Clly was gomg to throw a “flash- bang

to distract the subJecl and lhen a1eam was; gomﬂ to. utﬂwe 1hc SWAT bulhsnc sh1 eld and subdue the subject.

We waltcd{ e . to]dvto, s!’md by because the tcam was about io dcp)oy

M astchcpuly W hJ tewas (he front vigh omer of the housa Stl]] boldmg }us Taser ] wasat thc nght rear
corner of the house, still holding my service weapon. We were told that when they deployed the “flash-
bang”, 10 watgh for the syi_bie-:l; that he may run to the rear of the house, and; to be prepared to take
appropn afc action. The:sext thing Tkmew, the “ﬂash;bang" was deployed and I heard the SWAT team telling
the subject to get down on the ground. I was still covering the right rear comer of the house and 1 saw the
subject running into the back y}:rd, wim‘th“e‘SWAT team not far behind hun Asthe subject came. around
' the comer, I moved so thatvl.cou]d sée‘hié fyf:hb]_ta béck yard. As the subject gét closer, he Vsaiw me standing
at the comner of the house. limmedialely loudly identified myself as a Sheriff's Depul;' and gave loud verbal
commands for the subject to drqp the knife. The subject continued lo come directly ;11 me, );olding the knife
up in a sriking position. I continued to give the same Joud verbal coramands, but the subject kept right on
coming at nue. Realizing thal the s_b‘bje:bl had already niade the anuoun‘ccmg}:n.l (?tvat‘h'c would try to kill any
_ofl ﬁcer who atlempted to arrest him, éy{‘cﬁ ,L‘hloﬁg'hfhe h“a,,d‘been shot by a Columbia ofﬂcer~cnrli¢r that day,
and secipg him closing in ,(;]] me \vilh.011_t;j}l1>c§i'1"x.‘xtior_—1‘, with his knife raised up'lo S,U'ike me, I was placed in
fear of immediale serious 'bodi]y:hmn-)-'or death al his hands. I brought my service weapon up from lhe.rcady
position, aimed at the subject, and fired once. The subject never wavered and continued to quickly close the
distance benwveen himsell and me. | fired again and the subject tumed, ran some seven or eight vards, and
fell. T know tha the actions taken by the subject not only put me in fear for my life but, also, put the other

officers and the citizens whe had gathered out in the street in grave danger. [f ] had not been able to stop
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him, there is no doubt in my mind that others who were nearby could have been serious! yhurt by the subject.
Cpl. Bright advised :Master Deputy White 1o escort me ta his patro) car and wail for forther

mstmuhons 1 then- Wcm aud snt n. Dc.pul} White’s patrol car mml mstruclcd to retum 1o Lbe Sherifl"s

, Department

Kt e octuict

Signature of'berson giving voluntary statcment

SWORN TO AND SUBSCRIBED before me (’%"’

this 24th day of July, 2007 Witness
o oL M
\OTr\RY PUBLIC F OR SouTH CAROL]NA / @{/ (e
Witness

My Commission Expires:

1 certify thai ! have been given a copy of this statement consisting of four pages.
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LOCATION OF IN’I‘ERVIEW , _

VIE G AGENT D%R INTERVIEWING AGENT DEPARTMENT
3/4 FlowesS 3 m d S

I __Rulév R. nu,‘l?ﬂa Do understand I do not have to say anything, and I volunteer the following

information of my own free will, for whatever purposes it may serve, I@ cannot read and write and completed the 127
grade in school.
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1 have read each page of this statement consisting of _ page(s), each page of which bears my signature, and corrections, if
any, bears my initials, and ] certify that the facts contained herein are true and correct. .

'Date 7/99/‘)7  Time: / ¥6 Xé—/’%z—__—’

“Sigfature of person giving voluntary statement

WITNESS: Mcﬂ?« WITNESS:
C—/) [ 7 T . EXHIBIT # __.L_ _
I certify that I have been given a copy of this statement consisting of < pages. o pare  Mo-il-{]
DEPONENT .H_ur _‘LAAD_ |
Form # CF-002 (Rev. 7-24-06) : [R5 800.376.1006f

CALEA12.3,4423 l & 3




32-067- 00967

SLED PAGE NO, :ZOF__S_PAGES
CF003 5/95 ' VOLUNTARY STATEMENT
: SUPELEMENTAL
J\uzéaf f—‘u@m :
Statement of, Contlnued : :
ST AT 69 Sapsew dzece 35 £ Vads s Sy he
Flopns T8 Boan)  EXSrfoumt Lo THE /b‘y"M‘M Ruwpgss  Prve ST He Taw

Precoy 2027 AT, Tig) ABPutTly sl A "Beorrod - Hogk w.e( Tuer 7o
s (i dpp T porieed JE MO n gt (Srue Bowd) L //;4 Eseiy
Mopis T nnl Ve oBvIous  Thes M 4w wps DIE T bugel of

_M_Limfv TAkAsl Ty STl pan  foru)mis SIS

Witgtl gt SAGdrE Tl SeH A bkt B upn uems” Peg
Vil foe S Ty Gh partens P KL M. e T OPstwse  THE

_bwrte T Drow pep Pargmp rmg SEged 1558 PEAn A bl mS off. M,
L Yeiud) 1ot MEe 7> vRe THE Knite s D#s.:frwpcez;sgbzvﬁfcf

e Mussows Tids | O Hassae - STrer D Sane Apo  Stazesc
Commnds, __wilpd 1 S Faurr ynkesl  THesars ToUsisl YS A
__4&_.&4__#«12_&@& 75= 2 A Pty [ Feswesns anes

_Oueck  Sopiners | T buete  Claices  WGEasf  frow  Mrg akck Paggraol
BT oS Ty Alacy 7S Nt adcdk. M FEPEATD TS puenlisns  TTwEs,
7 Mop A SEaCKE  Faae oo oy Sateny Aan  Cgpd | TS gaciusd
o, Huacsdt s e  Plepté  Qemess e wua O Bereks i
M'/ Mo mpoé C2)  Setpept - guz ouiz bn

m’é, ENcH Dl L Srordd -~ STy Tiack, Pus 774% Kothe  punl
AT o saeke € Sier e oy STUTGMSTS  phin 80 ST
2'm,+é | A & ¢rere
Tunesd  mE | Mt Enpgal Detrback Lws G- § FRs. T wg
@@émw%&wﬁéﬁcwWIMMYlﬁm

I QNGAGED JHom  wprH S TRud Has B STt hpg Bedofs e
A Yt DEFEE  pac? TObmwns W~ THE  CRRS mass s MES LR
TNESO  Pap TN 25 polheel L ECacH) Hie . ones  Mzy  HE

Toedaes 14 Fod STerS  Ann \iTacka. Ir s OBvGus _da [Man w0 i
L Tems wdd  Thae e whRS Mo rep AGSeES m5,1/£wﬁuwg
—STsfn. 10: 38 e wrot nw burte ity Lo Lredr Qﬂ?ﬁé)kud L
Ar T Yoo MHE Fertomed TS e Dze;/mm AR5 7ALM,
OFTeens /—Lméz.g DEslis |, S gotmus it Aady YRS Alesl  Lirnd

<5 ‘ 7 ! e tha D¢ Ydoe 1o
Wt Deons A ins  Shasul fHe Cand  HEE  TO BLZ e Diur
[ wms  Masr e Caad” A JhE  Hor ifzs  Yersitgan

W




34 -07- 0099

SLED PAGENO_ 2 OF— PAGES
CF003 5/95 VOLUNTARY STATEMENT

SUPPLEMENTAL !

Statement of, Continued.
Yo St Floxgl Hrs (S e s STHEO M vwS  Trlmsrg
Pl s 0 Ssal 1o HaS s, OK Drbd  Fowenss MHrg
Clupbll Pt Qe [ bwrde van THE DPHWE zp M Pur THE
bwike  Poun,  [HE Boemud Lo  STATLIE DT bOun  aaT Hapeds.
A5 HE  (CLsiso pims s e sirs  HE  odide e wE Mae  sded
Yoo sthomo € SN i Hied Paggmud 30 THE LRI & Mzs oHr
ME bl BiEss @b Moy Sse S B pas Thde Whits o pre
L Din sy BSPrd . fr Phar Roxr mfs R Puacs ool ok Aun
L bgh Py o STholh A (o BEORY . o€ L ofseuss  THE
Bt e THE VAL Tart T GGG M L wel Ly foac OF g

_Gg pw  THE NIWEYS | Afeuns S stk A —
. N d /,

e

~
P
—
e
e
e
e
2
e
_
,/
e
e
e
d
L
o




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
" - ~_FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND CASE NO. 2009-CP-40-5132

Evalena Catoe, individually and as
Personal Representative of the Estate
of Richard L. Catoe, Jr., deceased,

Plaintiff,

" AFFIDAVIT OF JON B. BLUM |

The City of Columbla ‘and Leon Lott,
in his official capacity as Sheriff of
Rlchland County, T

N Defendants.

et e o i+ % T ATy

o R 13 TP L | T S

NOW COMES the Afﬁant Jon B. Blum -under oath and testtﬁes as follows

1. My name is Jon B Blum and I have been retamed by the Plaintiff to provide

expert testlmony in connectron w1th this lawsuit..

2. A true, accurate complete and ‘current copy of my Curriculum Vitae is attached as
EXHIBIT A to this Afﬁdavrt.,
3. A true, accurate, complete and: current list of ‘all evidentiary items 1 reviewed in this

matter is attached to this A‘fﬁda\?it as'EXH'IBIT B.

4. This affidavit accurately reﬂect; my observations, conclusions, and opinions concerning
the Defendant’s actions that resulted in Plamtrff’s unnecessary death. I used all of my
education, training, and twenty-two (22) years of experience in law enforcement practrces
to reach conclusrons contamed herein This includes, but is not limited to the use of force,

high risk situations, and joint agency operatlons This personal knowledge and familiarity

was gained through my experience as a sworn Police Officer in the State of North |

1l



Carolina, SWAT team member, and use Qf force instructor for the North Carolina
. {

Department of Justice.

-~ 5.0 - The. Defendants,f;; including . command -level personnel, failed -to-provide, render, dr

otherwi‘se do everything possible to secure immediate medicai aid to Plaintiff who had

been seriously injured by Defendant’s use of deadly force. On scene law enforcement

personnel testified that they could eiearly see the extent ef plaintiff’s injuries first hand.

a. “Any use of force, lethal or non-lethal, carries the responsibility to render
immediate aid to any injured party. Any injury that is reported will be considered

“io be of su’fﬁeient ‘gravity for the officers on‘the scene to'summon medical. - 7 ¢ -
assistance.”'

b. “Serie'usv InJury | great bo“d“ilAy mjury that credtee sdbsiarit:lzini"r-isl-e‘efdeet.lllmdr Wthh
causes serious, permanent disﬁgurement, or protracted loss of irﬁpairment of the |
function of dny bodily member or organ.”zl

c. “An individual complaining of, or suffering from, an injury as a result of a dse of
force by a deputy, shall receive appropr_iate medical attention as soon as possible
after the scene has ‘been. breught under control."™

6. - Defendants failed to establish dny semblance of command and control needed for joint
operations. On-seene personnel failed to establish consistent and clear lines of
communication throughout the event. Reports and statements by on-scene personnel

place blame on others, deny accountability, or show uncertainty about who was in charge.

There was no clear understanding as to who is actually in command of the scene. There-

! CPD Use of Force Policy; Section 6.0 Officer Responsibility;
2 RCSO Use of Force Policy; Section D. Definitions; 8. Serious Physical Injury;
¥ RCSO Use of Force Policy; Section G. Rendering Medical Assistance

. 16T



‘was no established method or action plan for coordinating efforts between agencies on
the same scene..

7. The Defendants had no established procedure, protocol, or systematic' plan within
reasonable law enforcement staﬁdards on July é2, 2007. The lack of command and
control hindered decision making altogether whereby contributing to Plaintiff’s death.

8. I have carefully reviewed the contents of this Affidavit and attached Exhibits and testify
that this Affidavit states the truth based upon my personal knowledge of the matters

contained herein.

- FURTHER THE AFFIANT SAYETH NOT. |

This the B-H'\day of November, 2013.

e

( Jon B.'Blum, Affiant

e N,

COUNTY OF _ JD\NStun | i
STATE OF NORTH CAROLINA
\ NN
- I the undersigned Notary Public, attest that on'this the \ﬂj day -of ~2013, Jon B: Bilum

appeared personally before me and, under oath, executed the foregoing Affidavit.




_[EXHBIT A

JOFJ B. BLum

Jon.Blum@force-concepts.com ¢ 919.524.2191
PO Box 1088 « Angler *NC « 27501

A F R I R R o oy

" Recognized law enforcement professional with 22 years of experience in police practices'
training and personnel development. Published author of mandated licensing and continuing
education materials for public safety officials.

* Use of Force * Report Writing * Public Information
* Training & Development ~* Policy & Procedure * Recruitment & Retention

FORCE CONCEPTS
Trainer & Consultant (2005-Present): Privately held company provides consulting, instructional

design, and training services to public safety agencies. Develop training curricula, policies,
procedures, surveys, and testing instruments. Publish training programs, manuals, and end user
materials for elLearning, classroom and blended delivery mediums. Training courses are

. -approved for-continuing education credit in 30+ states. More than 50K publications sold.in US &- --
Canada. Provide expert witness anaIyS|s and testimony on pubhc safety practices and
procedures.

NC DEPARTMENT OF JUSTICE , .
Adjunct Instructor (2002-Present): Deliver specialized use of force and physical fitness train-the-
trainer certification courses. Current Curriculum Committee member for the NC Specialized

Physical Fitness Instructor (SPFIT) and Subject Control & Arrest Techniques (SCAT) Instructor
courses.

- NC DEPARTMENT OF HEALTH & HUMAN SERVICES

Sr. Technical Writer (2011-2012): State government agency responsible for providing health,
nutrition, and related financial services for residents in need. Lead a blended team of 25+ to
develop and deliver new NC FAST software training program to 15k end users in 100 counties.
Collaborate with 3rd party consultlng (Accenture) and software architect (IBM) vendors to
publish training materials using ILT, e-learning and LMS platforms. Create functional designs,
process flows, test scripts, and other document templates for team members. Perform on-going
research and job task analyses to determine how software functionality will be used to complete
business processes. Achievements: Completed conversion of ILT lessons to elearning
platforms on time while software functionality was still in development.

TOWN OF GARNER POLICE DEPARTMENT

Personnel Manager & PIO (2002-2005): Internationally accredited agency with 68 full-time
employees protecting and serving 26,000 residents. Responsible for all agency recruitment,
personnel development, training and related compliance record systems. Implement
comprehensive short and long-term strategies to enhance ‘community relations, manage
department's overall image and create agency brand. Authored and distributed press releases
in a Top 20 market. Grant print, previously recorded, and live television interview request from
media. Achievements: Overhauled job applicant selection process using quantifiable candidate
skill and accountability instruments. Created social media and electronic platforms for cohesive
messaging, timeliness, and efficiency. Managed all PIO requests for nationally publicized and
unsolved homicide of 17 year old resident.

o |08
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JON B. BLUM

NC DEPARTMENT OF JUSTICE »

Director of Training (1999-2002): Internationally accredited agency responsible for State's
certification curriculums and training approximately 23K criminal justice personnel annually
throughout North Carolina and United States. Project manager for 17 week Basic Law
Enforcement Training (BLET or POST) licensing curriculum. Collaborate with 300+ SMEs and

3§

= «-practitioners-to. develop :and.maintain 33 .individual iessons. Develop :practical skill exercise -

scripts and testing instruments. Provide technical assistance to 72 training academies across
the State. Chair 16 member committee, establish agendas and use consensus building skills to
secure agreements. Report research findings and make recommendations to NC Criminal
Justice Education & Training Commission. Achievements: Engineered state-wide electronic
distribution systems for training materials; Delivered Academy’s first distance learning course;
NC Attorney General's Award for BLET leadership.

WINSTON-SALEM POLICE DEPARTMENT '

Corporal/Police Officer (1991-1999): Internationally accredited agency with 720 full-time
employees protecting and serving 198K residents. Enforce criminal laws, investigate violations
and arrest offenders. Conduct interviews, complete official reports and testify in both state and
federal courts. First-line supervisor for 10 patrol division officers. Other duty assignments
‘included- SWAT, Planning ‘& Research Unit; Field Training" Officér. Academy Instructor. and
Accreditation Coordinator. Achievements: Recruit Class XXIX Colleague/Tise Award;
Promotion to Corporal in 1995; DWI Enforcement Award; Citizen Satisfaction Award.

INTERNATIONAL ASSOCIATION OF CHIEFS OF POLICE 1 :
Adjunct Instructor (2000-2007): A nonprofit R&D organization with 20K members serving law

enforcement executives in 100+ countries. Provide technical assistance, curriculum
development and delivery for law enforcement executives on Use of Force, Report Writing,

Media Relations and Wellness Programs.

MASTER OF PUBLIC ADMINISTRATION - Communications
University of North Carolina at Greensboro

BACHELOR OF SCIENCE - Criminal Justice
University of North Carolina at Charlotte

e Subject Control Amrest Techniques Curriculum Committee
North Carolina Department of Justice / Justice Academy

¢ Physical Fitness Curriculum Committee
North Carolina Department of Justice / Justice Academy

e |nternational Association of Law Enforcement Firearms Instructors
IALEFI

e International Law Enforcement Educators & Trainers
ILEETA

Page 2 of 5 \ 0 _



JON B. BLum

~ BASIC LAW ENFORCEMENT TRAINING (BLET) ,
0.7 North Carolina Department of Justice ~» - v 7 e 50ste

ADVANCED LAW ENFORCEMENT CERTIFICATE
North Carolina Department of Justice

GENERAL INSTRUCTOR (BLET)
North Carolina Department of Justice

SPECIALIZED SUBJECT CONTROL INSTRUCTOR
North Carolina Department of Justice

SPECIALIZED PHYSICAL FITNESS INSTRUCTOR
North Carolina Department of Justice

o 5 SN - e

HEALTH & WELLNESS INSTRUCTOR .
American College of Sports Medicine

"PusBLIC SAFETY FITNESS SPECIALIST
Cooper Institute for Aerobics Research

OLEORESIN CAPSICUM SPRAY INSTRUCTOR
Federal Laboratories

REDMAN SIMULATOR INSTRUCTOR
H&K Industries

TASER INSTRUCTOR
Taser International

BATON INSTRUCTOR |
ASP international

Suicide by Cop :
. International Association of Law Enforcement Firearms Instructor ATC; West Palm Beach, Floridq

i

Investigative Reports on the Use of Force
North Carolina Internal Affairs Investigator's Association ATC; Raleigh, North Carolina

Police/Sheriff Liability in North Carolina

Lorman’s Seminars; Raleigh, North Carolina

Developing Control Option Policies
International Association of Law Enforcement Firearms Instructor ATC; Reno, Nevada

- Documenting the Use of Force .
International Association of Law Enforcement Fireamns Instructor ATC; Orlando, FL & San Diego, CA

Page 3 of 5 |1‘




JON B. BLUM

o Handguns: Ownership & Safety
ISBN# 0-9786592-1-X

s Domestic Violence. Invest/ atlon - e e e
7 ISBN#1:932990-16X" - - - e o s )

¢ Documenting the Use of Force: Corrections
ISBN# 1-932990-60-7

e Documenting the Use of Force: Pollce
ISBN# 1-932990-15-1

e Image is Everything
" Trainer Magazine

¢ Using Force

Firearms Instructor; Volume 34

s Motor Skill Performiance .
Firearms Instructor Volume 31

* Physical Training for Law Enforcement
Trainer Magazine
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Jones v. City of Durham, et. al 02CVS-2620 | Vehicle Operations; Training; | R, D
.| Hastings Massasoit .v. Sheriff.Lane Carter. . ... .. 04CV-0151- . Force;. Training; . wms = |

Denton v. Franklin County Sheriffs Dept. .05CVS-0298 | Force; Training;
Blair v. County of Davidson A 05CV-0011 Force; Training; R,D
Gentry v. Goforth & Davidson County Sheriff 07CVS-1586 | Deadly Force; Training; R
McCloud v. Hildebrand & City of Hickory '07CVS-2544 | Deadly Force; Training; R, D
Absher v. Wilkes County Sheriff, et al. 08CV-0107 Force; Training; Policy R,D
Cook v. County of Bladen 08CVS-0303 | Deadly Force; Training; R
Lunsford v. Franklinton Police Department 08CVS-0567 | Vehicle Opérations; Training; | R
Lyons v. Kings Mountain Police Department 08CVS-1373 | Force; Training; R
Barber v. City of Concord . 09CVS-16400 | Vehicle Operations; Training; | R

- . Robinson.v. Bladen County Sheriffs:Office- - }.-7:10 CV146. _|-Force; Training;. .~ -R
Catoe v. City of Columbia, SC 09CP4005132 | Deadly Force; Training
Michael Pyrtle v. Rockingham County Sheriff 1:10 CV0683 | Force; Training R,D
Patricia Jackson v. Wal-Mart ' CP-26-02175 | Unlawful Restraint; Training R,D, T
Ramsey v. Marion County 19407 Force; Training R
Wallace vs. City of Spring Lake - 10CVS-6793 [ Force; Search; Training R,D
Ballentine v. Town of Coats 5:11-cv-524 Force; Training; . R
Strickland v. Town of Coats 5:12-cv-630 Force; Training; Taser . R
Foster v. Bradley County Tennessee 1:12-CV-00179 | Deadly Force; Training R
Truhan v. Walston 12: CVS-450 | Vehicle Operations; R
Booth v. Town of Weldon 4:12-CV-117-D | Force
Smith v. Phillip Redmond, etal. - - 5:12-cv-153 Arrest;. Training; Retention R,D

*Column indicates R=Report or Affidavit submitted; D=Deposition taken; T=Trial Testimony

Page 5 of 5 \ ' 3
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EXHIBIT B

Exhibits and materials were provided by Plaintiff’s counsel. Opinions contained in the afﬁdav1t
were formed after analyzing items listed in the table below.

77@> Complaint & Respones 36 pages
2 SLED Report 280 pages
3 | RCSO9I11 Audio files 53 files; 20:00 minutes
4 CPD 911 Log 6 pages
5 RCSO Use of Force Policy 49 pages
6 CPD Use of Force Policy 8 pages
7 | RCSO/CPD scene photos | 294 images
8 Personnel Files 339 pages

s




RECEIVED

FEB 102015
THE STATE OF SOUTH CAROLINA SC Court of Appeals
In the Court of Appeals ' .
- APPEAL FROM RICHLAND COUNTY
Eugene C. Griffith, Jr., Circuit Court Judge
Appellate Case No. 2014-000194
Evalena Catoe, individually and as personal
Representative of the Estate of Richard L. .
Catoe, Jr., deceased, o Appellant,
" 'The City of Columbia‘and Teon Lott, = 0= 0 et
in his official capacity as Sheriff of :
Richland County ' - Defendants,
Of whom Leon Lott in his official capacify
as Sheriff of Richland County is the ' Respondent.

CERTIFICATE OF COUNSEL

Counsel for Appellant certifies that the Record on Appeal contains all material proposed
to be included by any of the parties and not any other material. _ B

February 10, 2015

MULLIS LAW FIRM
P.O. Box 7757
Columbia, SC 29202
(803) 799-9577
Counsel for Appellant
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