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Argument
Question |
Did the Post Conviction Relief Judge err in holding trial counsel was not
ineffective for the failure of trial counsel to object to the opinion testimony of Officer Thomas
Hamilton as to the presence of Christopher Ashe being near the lab was sufficient to prove
dominion and control over the methamphetamine lab and drugs found in a duffel bag?
When an officer is permitted without objection to testify that the defendant, not a third
party, has dominion and control over a methamphetamine lab, such a decision simply cannot be a
strategy decision as to third party guilt. Trial counsel testified he did not see anything wrong with
the question.' He testified on direct that such a statement actually helped him. His comment was
“That actually kind of helps me if it’s not my client standing there. That means it’s the other guy.”
Rec. on App. at 49,125 to 50, 11 1-2. But the testimony was not that some other guy was up there.
Jimmy Gleaton testified he saw somebody and that person came down and talked to them. Rec. On
App. at 59, 11 23-25 to 60, 1l 1-2; 62, 11 3-24. Chris Bailey testified that he also saw the petitioner
at the upstairs window. Rec. on App. at 107, 11 8-14. Mr. Hamilton never saw anyone at the second
story window. He would have been in no position to give testimony as to how close anyone was to
the methamphetamine lab on the second floor.
While Officer Hamilton had been qualified as an expert in methamphetamine labs,
he was not an expert in whether one has dominion and control over a methamphetamine lab. No

person could be qualified as an expert in that area. The Respondent has put forth no conceivable

' Arguably the question is leading, but that was not raised as a basis for granting post
conviction relief.



trial strategy to permit an officer who was not present when Mr. Ashe was allegedly seen to testify
that Mr. Ashe would have had dominion and control over the methamphetamine lab. Nor has the
Respondent given any explanation as to how such “testimony benefitted the defense’s presentation
of its case.” Br. of Resp. at 6.

When an officer is permitted to in essence tell the jury that Mr. Ashe is guilty, Mr.
Ashe has been prejudiced by such testimony. In State v. Farr-Lenzini, 93 Wask. App. 453,970 P.2d
313 (1999) the Court of Appeals for the State of Washington found that the defendant was
prejudiced when the officer who was pursuing the defendant was permitted to testify “It exhibited
to me that the person driving that vehicle was attempting to get away from me and knew [ was back
there and refusing to stop.” /d. at 458,970 P.2d at 317. The same principle applies in this case. The
officer should not have been permitted to express the opinion that Mr. Ashe had dominion and
control over the methamphetamine lab.

As noted in the opening brief, simply because a person may be qualified as an expert,
they are not allowéd to testify to their opinion if it is beyond there expertise. Here Officer Hamilton
may have been an expert on the operation of a methamphetamine lab, but he was hardly an expert
on when one has dominion and control over a methamphetamine lab. Stare v. Ellis, 345 S.C. 175,
178,547 S.E.2d 490, 491 (2001)(*An officer’s improper opinion which goes to the heart of the case
1s not harmless.”)

Question II

Did the Post Conviction Relief Judge err in holding trial counsel was not

ineffective for his failure to object to a charge to the jury that “knowledge and possession may

be inferred when a substance is found on the property under the defendant’s control.”?
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In stating that Mr. Ashe should not prevail on this issue the State argues “It is not
ineffective to fail to request an instruction contrary to the law.” Br. of Resp. at 7. But the state fails
to recognize that Mr. Ashe’s argument is not that his trial counsel failed to request a certain charge.
The error was not objecting to an improper charge that was given. In its brief the State has failed
to cite a single case that says the charge given in this case was proper. Nor has the state shown that
the charge was proper at the time and deemed to be ineffective later.

The State has ignored the argument of Mr. Ashe that the charge to the jury was in fact
a charge on the facts in violation Article V, § 21 of the Constitution of the State of South Carolina.
The State has not explained how this case is not controlled by the law established in Yarborough v.
Southern Ry, 78 S.C. 103, 58 S.E. 936 (1907). That case establishes the principle that when a trial
court charges an inference, such a charge is a charge on the facts in violation of our state
constitution. As trial counsel in this case failed to object to an incorrect statement of the law, the
Post Conviction Relief judge erred in holding trial counsel was not ineffective. At the time of the
trial below, this had been the law in South Carolina for ninety-nine years.

Question I

Did the Post Conviction Relief Judge err in holding trial counsel was not
ineffective for his failure to investigate the background and arrest record of Brian Jenkins for
impeachment purposes?

The admitted trial strategy of trial counsel was third party guilt. App.at 53,11 16-18.
The only other person who could have been guilty was Brian Jenkins. The failure of trial counsel
to look into the criminal history of the person whose guilt the strategy was to implicate, is simply

ineffective assistance of counsel. When trial counsel stated that his plan was to show that the
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officers did an inadequate investigation, such a plan is benefitted by a check of the background of
Brian Jenkins to point out the officers did not even check out Mr. Jenkins background.

The Post Conviction Relief judge found that trial counsel was aware of the
background of Mr. Jenkins. App. at 669. The Post Conviction Relief judge, however, ignored the
facts that trial counsel could have obtained concerning Mr. Jenkins had counsel conduclted a simple
background check. The Post Conviction Reliefjudge did not discuss the criminal background of Mr.
Jenkins that trial counsel could have brought out. The State in its brief has not stated what the plan
of trial counsel was to justify ignoring the criminal history of Mr. Jenkins. To argue that trial
counsel made a strategic decision implies that one knows what the strategy was. Under no strategy
could failure to obtain the background of Mr. Jenkins be justified. The finding by the Post
Conviction Relief judge on this issue was without evidence to support it.

Question 1V

Did the Post Conviction Relief Judge err in holding trial counsel was not
ineffective due to his failure to object on double jeopardy grounds to the charges of possession
of pseudoephedrine and manufacturing methamphetamine in that the possession of
pseudoephedrine is a fact needed to prove manufacturing methamphetamine?

If the legislature is creative enough to name different elements in two crimes ariéing
out of the same facts, can the legislature circumvent the double jeopardy protections given to people
under both the state and federal constitutions? If the answer is yes, then the double jeopardy clause
provides no real protection for citizens. For example, would an acquittal on a charge of homicide
by child abuse permit a subsequent conviction for murder because each contain different elements?

Would an acquittal of homicide by child abuse permit a conviction for unlawful conduct toward a



child arising out of the same conduct? If the double jeopardy provisions of the state and federal
constitutions are to afford any meaningful protections, the answer has to be no.

The State in it’s brief seems o take the exact opposite position. Apparently the State
believes as long as a “fact” is called an “element” the legislature can willfully violate double
jeopardy. The fact of this case is the same pseudoephedrine that was used to convict Mr. Ashe of
manufacturing methamphetamine is the same pseudoephedriﬁe that was used to convict him of
possessing over 200 grams of pseudoephedrine. That cannot be denied. The state contends that
simply because one charge contained an allegation of possessing over 200 grams of
pseudoephedrine, then double jeopardy is not violated.

The State has misinterpreted Rutledge v. United States, 517 U.S. 292 (1995). The
charge of manufacturing methamphetamine under the facts of this case required the state to prove
the possession of pseudoephedrine. The amount of pseudoephedrine the state proved in the
manufacturing crime was greater than 200 grams. The State then elected to use the same 200 grams
of pseudoephedrine to prove the crime of possessing more than 200 grams. The same fact was used
to prove both crimes. This is exactly what Blockburger v. United States, 284 U.S. 299 (1932)
prohibits. The possession of pseudoephedrine was required in both cases. Simply because the
amount may have been greater than 200 grams should be of no importance. Under the State’s theory
double jeopardy would apply if the amount of pseudoephedrine had been smaller. The protections
afforded by double jeopardy should not be so illusionary.

Question V
Did the Post Conviction Relief Judge err in holding trial counsel was not

ineffective for his failure to object to the amount of pseudoephedrine as including the



substances with which it was mixed and not the pure amount of pseudoephedrine?

The State has failed to recognize that what Mr. Ashe is urging on this issue is a simple
question of statutory interpretation. The question is not has any agency ever tested pseudoephedrine
for it purity. The question is does the statute require the state to prove the amount of pure
pseudoephedrine?

South Carolina Code § 44-53-370 provides “The weight of any controlled substance
in this subsection includes the substance in pure form or any compound or mixture of the substance.”
Without that provision, the weights of the drugs listed in the statute would be the pure substance.

This provision permits the prosecution based upon the weight of the illegal substance including the
“cut.” This provision is limited to “controlled substances™ as defined by the code. As noted in the
opening brief, pseudoephedrine is not a controlled substance. The State apparently does not é}gue
that it is. As pseudoephedrine is not a controlled substance, the section cited above which permits
the inclusion of “any compound or mixture of the substance™ does not apply. Thus, only the pure
amount of pseudoephedrine is to be weighed.

The fact that SLED does not perform quantitative analysis of substances that it tests
does not change the meaning of the statute. The State contends that the analysis by Mr. Ashe is
“novel” or seeking “to change the law as it stands in South Carolina.” Br. of Resp. at 14. Neither
is correct. Mr. Ashe is simply asking the lower court to interpret the statute as written and to give
to the wording of the statute its plain meaning. As trial counsel failed to object to the weight of the
pseudoephedrine as including substances other than pure pseudoephedrine, counsel was ineffective

and the Post Conviction Relief judge erred in failing to so hold.



CONCLUSION

For the forgoing reasons and the reasons set forth in the opening brief, this Court

should grant the Petition for Writ of Certiorari and reverse the co on of ChristopHer Ashe.
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