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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
. ) _
Robert Hooker, #350619, ) 2013-CP-46-1483
: )
Applicant, - )
)
V. ) RETURN
)
-State of South Carolina, )
' )
Respondent. )
)

In response to the post-convictioq relief application filed on May 13, 2013, the Respondent

would show this Court:
L

‘The Applicant is incarcerated with the South Carolina Department of Correctiens pursuant to
the York County Clerk of Court’s orders of commitment. The Applicant was indicted by the June
2011term of the York Cpunty Grand Jury for Malicious Injury to Real Property (2011-GS-46-1837),
Burglary, 1™ degree (2011-GS-46-1 838) and Stalking (2011-GS-46-1839. Melissa Inzerillo, Esqﬁire,
represented him. On August 10, 2011, the Applicant proceeded to"a' jhry trial pursuant io which he

was found guilty of all charges as indicted. The Honorable Lee S, Alford sentenced the Applicant to

, eor_1_ﬁnement for fifteen (15) years for Burglary, 1* degree, five (5) years for Stalking and thirty (30)

days for Malicious injury to real property. |
A notice of appeal was filed on the Applicant’s behalf and an appeal perfected pursuant to

Anders v. California, 386 U.S. 738 (1967). The South Carolina Court of Appeals affirmed the

Applicant’s conviction and sentence. State v. Hooker, Op. No. 2013-UP-100 (filed March 13,2013).

The Remittitur was issued on April 5,2013.
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IL.
. In his application for post conviction relief the Applicant alleges that he is being held in
custody unlawfully for the following reasons:
1. “Ineffective assistance of counsel”
a. “Petitioner’s counsel’s(sic) was ineffective during the course of his
criminal case in General Sessions Court.”

For the purpose of this Return, the Respondent incorporates the Clerk of Court records, and
the South Carolina Department of Corrections’ records, and the trial transcripi. The Respondent
reserves the right to amend this Return upon receipt of any relevant materials.

II.

The Respondent asserts that the Applicant’s allegation of ineffective assistance of trial
counsel is without merit. The Respondent also asserts that the Applicant’s attorney rendered
effective assistance well within the standard of reasonableness within professional norms for a
criminal defense attorney.

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.
First, the applicant must prove that counsel’s performance was deficient. Under this prong, attomey
performance is measured by its reasonableness under professional norms. Cherry v. State, 300 S.C.
at 117,386 S.E.2d at 625, (citing Strickland v. Washingtonl. The proper measure of performance is
whether the attorney provided representation within the range of competence required in criminal

cases. The courts presume that counsel rendered adequate assistance and made all significant

decisions in the exercise of reasonable professional judgment. Strickland v. Washington. The
Applicant must overcome this presumption in order to receive relief. Cherry v. State, 300 8.C. 115,
386 S.E.2d 624 (1989).
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Second, counsel's deficient performance must have prejudiced the Applicant such that there
is a reasonable probability that, but for counse!’s unprofessional errors, the result of the proceeding

would have been different. Id. A reasonable probability is a probability sufficient to undermine

confidence in the outcome of the trial. Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). In
other wofds, where ineffective assistance of counsel is alleged as a ground for relief, the Petitioner

must prove that counsel’s conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result. Strickland v. Washington, 466

U.S. 668, 104 S. Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland v. Washington test. However, the allegation of ineffective assistance of counsel probably
raises questions of fact that cannot be conclusively refuted by the record. The Respondent requests
an evidentiary hearing to fully resolve this issue. Sharper v. State, 279 S.C. 264, 305 S.E.2d 247
(1983). |

- Iv.

Each and every allegation contained within ihe application not hereinbefore either.

expressly admitted, qualified or explained is hereby denied.
| V.

WHEREFORE, the Respondent requests an evidentiary hearing solely for the purpose of
determining whethér the Applicant’s trial counsel.was ineffective and whether the Applicant’s -
appellate counsel was ineffective.

Respectfully submitted, >

E}

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General
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, 2013,

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

J. RUTLEDGE JOHNSON
Assistant Attorney General

- By: /)”_é——’—

ATTO OR RESPONDENT

Ofﬁce og‘ Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA ' :
IN THE COURT OF COMMON PLEAS

COUNTY OF YORK ’_
2013-CP-46-1483

ROBERT HOOKER, #350619

v\.)vvvvvvvvvvvvvv

Appliéant, .
, vs AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA,
" Respondent.
1. . I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina

and that thisis a propezf'circumstance of service by mail.

3. I'have this day served a copy of the Return in the above-captioned matter on the
following person(s) by depositing same in the United States mail, postage prepaid:

Bobby G. Frederick, Esquire
Post Office Box 8219
Myrtle Beach, SC 29578

DATED this 21st day of August, 2013.

/ &@9///.172%7 |

Chandra Ypung, Lega{ Assistant
For Res dent :
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THE STATE 4
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2011-GS-46-01839
AUGUST 9, 2011
DEFENDANT. - . YORK, SOUTH CAROLINA

ROBERT HOOKER,
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BEFORE:

THE HONORABLE LEE S. ALFORD, JUDGE. ; And a Jury.
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APPEARANCES:

ERIN JOYNER, ASSISTANT SOLICITOR
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ATTORNEYS FOR THE STATE
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AMY SIKORA, ASSISTANT PUBLIC DEFENDER
ATTORNEYS FOR THE DEFENDANT

MICHAEL R. WATTS
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{PROCEEDINGS, AUGUST 9, 2011)

MS. JOYNERQ May it pleése the court, do you want
me to call the case, Your Honor?

THE COURT:‘ Yes, ma'am.

ﬁs. JOYNER: Your Honor, the State calls the case
of - the Séate of South Carolina ﬁersus Robert Terrence
Hooker. These are indictments 2011-GS-46-1838, burglary in
the first degree; 1837, malicious injury to real property.
Your‘Hoﬂor, that indictment alleges a value of more than

$2,000. We are proceeding on the lesser offense of less

" than $2,000. And indictment 2011-GS-46-1839% which charges

stalking.

The defendant, through Melissa Inzerillo as his
attorney, said that he wished to plead not guilty, and the
State is reédy for trial.

THE COURT: Is the defense ready for trial?

MS. INZERILLO: Yes, Your Honor.

THE COURT: Let's go ahead and look at the voir
dire first before we get to the motions, if you don't mind.
Do either df>you have any problems with thé others requested
voir dire?

MS. JOYNER: I have no objection, Your Honor, only‘
to question 10 in'reference to a theft offense, and we
aren't alleging any theft. But other than that, we have

objection to Ms. Inzerillo's requests.

12
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And number 7 as well, Your Honor, I'm sorry.

MS. INZERILLO: Your Honor, we don't have any
objection to Your Honor not ---

THE COURT: Asking --

MS. INZERILLO: -- askiﬁg those questiqns.'

And we have no obijections to the State's voir
dire. I think they overlap our voir dire in some cases.

THE COURT: All right. 1I'll téke out theft and
leave in burglary.

Is there any concerns about the State's requests?

MS. INZERILLO: No, Your Honor.

THE COURT: Let me tell you what. I will ask the
questions, all of them except the ones that we just struck
with regard to theft.

What I plan to do is on the defense's 8, 9-and 10,
if they need to respond to ‘that, I'll bring them down - front
and catch their responses so we won't contaminate the rest
of the jury, depending on what their responses would be.

And then the State's request 1, 2, 3, 5, we'll
bring them down front for all of those. Again, whatever
their responses might be could contaminate the rest of the
jury. I would rqther get their responses down front.

All right, let's go through the pretrial motions

‘at this time.

Does the State have any?

13
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' MS. JOYNER: Your Honor, the State does have
several motions. They kind of sort go along for the most
part with Ms. Inzerillo's motions.

The two exceptions I will say, we do have a
motion, and I don't have the case law‘with it necessarily on
poiht,.but in this case the officers arrived and found the
defendant in the victim's apartment. They initially charged
ﬁalicious-injury to property, did not charge burglary or
stalking. Detective Dugan'became involved the next day. He
sought warrants for all charges. So we would make a motion
just to preclude any reference to the fact the initial
officers did not charge burglary, because it would create an
appearance to the jury that perhabs there is some other
issue they don‘t underétand, when really it's strictly a
1egél questién that's already béen passed on by the
magistrate and by the Grand Jury, so that we would ask that
no reference bé made to their initial charging decision.

MS. INZERILLO: Your Honor, we would ask the court
to allow us to go into that line of questioning.

In this particﬁlar case we have a bit of an
unusual fact pattern, .in that one of the,respdnding officers
that responded-to this bdrglary also took an incidenf report
from thé victim the day before regarding some
perhaps threats. 86 we are in a particular situation where

one of the charging officers actually had prior knowledge

14
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about the relationship between the defendant and the victim
in this case, or at least some allegation of some threat.
And i do think the jury should know, whether they give it
the weiéht they want to give it or not, that there was this
information that this officer had, and that even after
finding Mr. Hooker in the house, the only charge was
malicious injury. And certainly, either upon direct or
cross—-examination, Detective Dugan can fully explain upon
further investigation why he added the additional charges.

MS. JOYNER: VYour Honor, and- just to clarify,
several of the officers had had interactions with Mr. Hooker
during the time period. Officer Slawson, Officer Felmet and
Officer‘Wells<were also at the scene on the 28th and all had
prior interactions with the defendant and with the victim,
or both.

But why it would create confusion, Your Honor,
these cofficers did not -- they wanted to charge a burglary.

Now, for whatever reason someone higher up than them said

‘they will have to ~- the matter was referred to the

. detective division, and I have never been able to determine

the exact reason for that. But that their line of
questioning would imply that these officers somehow didn't
believe the victim, or they had some other knowledge, and
that would create confusion to the jury, when, in féct,

their -- it's not a relevant line of questioning, because

15
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vitimately -- ultimatéiy the‘decision to charge lies within
the. solicitor's office discretion.

Had this been a case where'DetectiQe Dugan never
become involved and I had become involved and I had direct
indicted for burglarylfirst and stalking, it would not have
been a proper area of cross-examination of those officers
either, that I was the one that initiated the charges and
not them. So I think that it becomes confusing to the jury.
It~creates an impression that quite Honestly is not a
truthful truthful portrayal of what actually happened that
night, and it becomes completely irrelevant when you
consider that the decision to charge ultimately rests in the
solicitor's office discretion, and, you know, the charges I
believe were properiy brought!

MS. INZERILLO: Your Honor, I certainly, either
under State's'questioning or defense questioning, you know,
hgving the officers explain why they didn't charge
something, i think that's completely within the purview of
questioning with the court. And if the initial officers
wanted to explain why I did want to charge this but I didn't
get clearance fo, then the jury can, you know, feel free to
weigh that, along with everything else.

I do think we have sort of a cross here as‘well.
In the burglary indictment, one of the aileged crimes that

he committed therein is stalking. And certainly from my

16
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review of the case it would appear that the incident report
that was taken the day before, which is the fact there was
stalking, which by extension is in fact there's a burglary.‘

Also, Your Honor, what it leaves is essentially
not allowing the defense to cross-examine on that, the

situation that happened the day before either, because then

.we may be in a situation where by cross-examining on -that,

then we may inadvertently overstep.the court's ruling and
may cause even more confusion. And so I do think it is
relevant, not only to the witness connection, but also to
therstélking connection, which does flow throﬁgh two of the
charges in this case.

MS. JOYNER: But it would also put into play, Your
Honor, I think basically hearsay, because they didn't --

they didn't receive clearance from somebody who is not here

.in court to explain why. And the explanation could be as

something "where I met with the officers. One of those said
I think that we referred those to the detective." And the
6ther officer said "I don't remember iﬁ we referred it to
the detective." It creates a confusion.

And it, again, creates the impression that somehow
these officers didn't think that burglary was the
appropriate charge, that burglary is a legally>sufficient
charge in this case and it would confuse the jury. |

And it's more prejudicial -- if you look at it

17
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just under the Rules of Evidence, under 403, it's more
prejudicial than'probative of' any point in this case.

‘I think that the prior day, the February 27th
incident report of the phone calls, of course, that's going
to come up in the State's case. I would anticipate that it
would come up during cross-examination, but I can't imagine
howvthat would: inadvertently céuse the defense to overstep
into a ruling that- simply said you cannot question the
officers about why they didn't charge burglary;

MS. INZERILLO: Your Honor, I just want to-be

clear. The extent of the defense questioning on this matter

would be the fact that burglary was not charged, stalking
was not charged:

| If the State wahts to go into why, I mean,
obviocusly the State can do-that."My»concern is-he was
charged with trespassing and malicious injury to propérty.
He is before the jury on malicious injury to property. He
actually pled to trespassing, and there is a possiﬁility the
State may enter that in this case, and that they-have'
provided me with a certified .conviction oh that. So;being
precluded from ‘asking the officers at all about any éharging
implicates a lot of other facts and positiohs in this case,
and we would just ask the court to allow us to go into the

questioning of the fact that those: charges. are not made at

the scene, that Detective Dugan did ultimately make the

“
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decision to charge that charge.

MS. JOYNER: Again, I just have to stress it's
simply not relevant for an ultimate question for the Jury.
The only reason to ésk the officers why if they didn't
charge burglary at the scene is somehow an attempt to draw
an inference that somehow burglary and stalking were
improper charges, and that would confuse the jury. It is
for them to decide whether those charges are proper.

The only reason to ask the officers whether they
charged burglary is to create the inference, as I said, but
somehow they are not proper charges, or somehow the officers
didn't believe the victim, or somehow the officers didn't
believe anything that they had seen that night, and that
would simply be irrelevant and overly prejudicial.

MS. INZERILLO: And I don't want to belabor the
point, Your Honor, but the situation we have here, we have
the officers who are going to testify who were actually on
the scene and interacted with the victim. By my anticipated
testimony actually interacted with the defendant as well,
noticed the scene, took photographs. of the damage, actually
observed the scene. And by extension, with no objection to
the defense -- by the defense, could testify to that, to
what they saw, what they took in. And the jury should be
allowed to get a context of what was charged at the scene

versus what was charged later, because the officers will be
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allowed to go into whatever they saw or heard, the
information they received that day.

'So just to %ake it~ciear,'I don't think it.would
be confusing the jury. It would actually .put everything in
context for the jury.
| MS. JOYNER: And I would worry, Your Honor, about
how that information would be used later in the trial. I
think that you can -- I can -- I can see a situation where
we are in closing arguments and the defense says, "aﬁd the .
police didn't even charge burglary. The pélice didn't even
charge stalking,”" and now we can‘t‘uhring the bell.

And so the only reason to elicit the testimony is
to latér make that argument, whether so blétantly or more
subtly, that somehow. the charges aren't proper because they
weren't made that night.‘ And at that point the damage has
been done and .something overly prejudicial has been
introduced to the jury.

MS. INZERILLO: Your Honor, in addressing that I
would only make two points, the first being the jufy is
instructed that Your Honor is the judgé of the law, that
they are to take the law as you give them, as you prpyide to
them, that the indictment in.this case is all for their
review, and then'you provide the law underneath those
indictments as laid out in-thé"statute and any other charges

the court may see fit.
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To speak plainly, Your Honor, all of my arguments
to the jury are that the charges aren'; proper, that the
State hasn't met its burden. That's what the defense
essentially argues in every single trial. And so to say
that in this case we would be precluded to arguing that
element of it, when the State has a chance to also address
the jury and explaih why they are proper, I think would
unfairly prejudice the defendant in making a full case for
the jury.

THE COURT:"How does it tie into your defense?
You would have to be able té show me that it'; part of your
defense in this case. I think you are entitled to present
your defense. |

How does the fact that he was not charged with
burglary and stalking -- excuse me -- yeah, burglary and
stalking until the next day, how does that at all play into

a defense? I mean, it doésn't matter when they charged. He

. could be charged a week later, which happens sometimes,

after somebody reviews the case in the solicitor's office.
How does that play into your defense?

I mean, if the facts are tﬁere. Isn't that the
issue, whether the State can prove the issues of these
charges and not when they decided to make the charge? 1Isn't
that correct?

MS. INZERILLO: That is correct, Your Honor.

21
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'Esséntially in this case the State has the burden of shéwing

every single element of every single crime.

THE COURT: Right.

MS; INZERILL6: And as the court is® aware, one of
the elements of stalking that help us lead into burglary
would be overlap of the crime committed therein. Element of
burglary is fear from stalkiné:

And‘certainiy-l‘would refer back to the argument
about the officers being on the scene. Obviohsly this one
particular offiéer, Officer Wells, having some priér
information about harassing phone calls and then being on
the scene and being aﬁle to interact with thHe victim.
Because that is such a subjective viéwpoint froﬁ her in
terms of "I know this fear. I did not see fear," or these
statements were made, because that element is very
subjective. I think the jury having all the,evidence about
what happened at the scene, you know, and if Officer Wells,
or a fellow member, or anybody else said "I did notice this
and Ilwas told not to charge it," that's something the jury
could take into consideration to dgtermine whether it waé a.
valid charge, it justlgot charged by someone else in the

department, or they.could consider that and disregard it,

" for whatever reason. But because fear is an element that

essentially stalking by extension could possibly implicate

the burglary. That would be -- that would be the.tie-in at
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least for the defense in the case.

MS. JOYNER: And, again, Your Honor, that just
sugéests already that the defense presupposes that Officer
Wells didn't believe those charges were sufficient, which is
not the case.

THE COURT: Well, I'm going to allow them to ask
it. I think it's a fair .question.

They are entitled to their defense. I'm not going
to preclude them from being able to put up a defense. I
think that would be error on my part. So if somebody made
the decision that night to charge only malicious injury to
property and they didn't choose that night to charge it,
this is an ongoing thing between these parties, you know,
that certainly could impactvthe defense, if they are not .
allowed to get into that. At least ask about that why the
charges were not made.

These ongoing relationships and investigations by
the police and you are charged with stalking and they are
going to have to show that there was a pattern of fear
caused by actions on th¢ part of the defendant, then that's
also part of the burglary that he went in there to stalk and
commit the crime. The defense is entitled to explore that.

Now, I think that -- and it is what it is insofar
as the facts are concerned. They didn't make that charge.

that night. .They didn't -- you know, they certainly could
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-testify, you know, we charged that that night and arrested

him on that charge and then referred it to the detective
division to investigate it:further, and the detective
division inyestigated it and tﬁey made thé‘deéision to make
these charges the next day. I don't see that as unduly
prejudicial to the étate. o

I tHink you.can explain it with your testimony,
but I think it'sl—— it ‘would be error for me to preclude the
defense from having their defense, or any inferences that
the jury could draw. from all of the facts, because this was
an ongoing situation, but I think it would be prejudicial to
the‘defense not to at least be able to ask them that.

Now, you can explain it as you éxplained it. I
mean,* obviously policemen on the scene who are called out --
you know, patrol officers who are called out to
investigate -- I mean to come in immediately on thesé kind
of things, make an.immediate response to them, would not be
the final autheority on necessarily what to charge somebody
with. And I don't think it's unduly prejudicial to the
State for the facts to come out that he wasn't charged with

these that night, but thé detective charged them the next

- day when they had to-a chance to review it, talk to the

officers and viewed the incident report. That happens. 1
don't see that it's that unduly prejudicial to the State.

Yeah, it allows them to argue, well, that night
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they didn't -- you know, they didn't take very seriously.
They it more seriously after it was reviewed, but,
nevertheless, that is what it is.

I mean, the defense takes the position that he
really wasn't stalking or it really wasn't a burglary,
didn't intend to burglarize, all of that comes into play. I

just don't think I can keep it out. I think it's

“prejudicial, more prejudicial than probative, so I'm going

allow it in.

You-can explain it away. That happens. I mean, I
have heard them asked many times, the officer asked, "you
know, you didn't charge them that night. You charged them.
Then later you charged them with these things," and that
happens.

MS. JOYNER: Your Honor, along those same lines,
though,. I w?sh to extend the motion tc ask the court to make
a ruling that what arguments could be made in. closing
arguments. I know it's a little bit premature, but even if
that line of questioning is allowed, I think it wculd still
be improper to make the argument to the jury that if the
officers didn't charge it that night, it shouldn't be before
the jury, and to make any argument --

THE COURT: I'm not going to allow that aé all,
and the defense needs to understand you can arque the facts

and that's all you can argue. You absolutely cannot argue
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to the jury, intimate to the jury, simply because hé wasn't
charged that night it’'s not true. And you can -- I think
you can argue that they could consider the fact that he
wasn't charged that night, was eharged the next day, but I
don't think you can argue any inferences to be drawn from
that, although, that that establishes the'charge-tﬁét should
have been made. They can be made the next day, or the next
week, or the next month, sometimes three months later by the
soliéitor's office, once they fully review the case. They
can go get a direct indictment, so-they have the final say
on that. This case was the detective -- but the solicitor's
office could have made-it,?and I think they can argue that
to the jury that that was a decision that could be made at
any time, Qou know, including tHe -- if the solicitor's

office didn't think the charges were appropriaté, that they

were free to get a direct indictment and they can charge. I

think they c¢an make that argument to the jury. And so --
And the detective certainly had a right, once

reviewing the incident report and talking to .the officers,
to make what charges they thought were appropriate, the
supervising officers. | .

| But I don't ﬁhink that you can argue -- I don't
think it would be pioper to argue that simply becauge the
charge wasn't made that night 'it's not true, or he shouldn't

have been charged. You can't argue that or infer to this
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jury that that was the case.

You can say that charges weren't made that _night,
you know,»céuld have made the charges that night, but I
don't think that you can argue any other inferences from it.
Okay?

MS. INZERILLO: Yes.

THE COURT: Or you can draw whatever inference
they want from it, but I don't think that's proper argument.
All right. Then I think it becomes prejudicial to the State
under those situations.

Under 403 it would also confuse the issues, under

Rule.403, confuse the issues for the jury, if you are

" allowed to argue that. And it is somewhat misleading or

confusing to the jury under 403, I'll give you that, but I
think that they are entitled to their defense, and so -- and
the inferences that could be drawn from that, but I think it
would then become more prejudicial than probative. Defense
is allowed to argue to the jury that simply because he
wasn't charged that night, the charges don't apply. You can
say they weren't charged that night, they can say why they
weren't charged that night, what the procedures are in
charging. I have no problems with that.

All right, what else?

MS. JOYNER: Your Honor, Ms. Inzerillo previously

provided a video to me that she now tells me that she will
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not enfer or attempt to enter. into evidence, but along those
same lines I would move that any allegations that the victim
has any sort of(recreational drug use or any kind of_
addiction would be completely irrelevant and should not be
elicited from any testimony during thé course of the trial.
And along those lines I have prepared seven |
different phone calls that we intend to introduce into
evidence, and I prepared redéctions to two of them, which

removed from the phone call references I hear to drugs. I'm

_not sure if Ms. Inzerillo -- I don't believe that she is

going elicit that testimony based off of our conversations.
I just wanted to put that on the record. :

MS. INZERILLO: Your Honor, I don't have a
problem. I have a question, because fundamentally I am not
opposing this motién. "The only thing I just want to clarify
is if I could get from the State exactly what has been
redacted and consider something within those.

| MS. JOYNER: Absolutely. - . 5

THE COURT: Okay.

MS. JOYNER: And if we could do that between a
breék, I can allow her to listen to the those calls.

THE COURT: Okay.

MS. JOYNER: Thank you.

THE COURT: Anything else from the State?’

MS. JOYNER: No, sir, Your Honor.
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Oh, I'm sorry, one more»thing. As’ to the stalking
indictment, I made Ms. Inzerillo aware just prior to trial,
and I don't think there is any objection, the warrant
originally alleged the time pgriod of October 1lst through
February 28th, 2011, as the time period for stalking. I
have .advised Ms. Inzerillo'that;l want to amend the‘
indictment to read December 1lst of 2010, through February
28th of 2011.

THE COURT: Did you want to amené October the lst
to December the lst?

MS, JOYNER: Yes, sir, Your Honor.

THE COURT: Okay. And then February the Zéth day,
we are amending that?

. -MS. JOYNER: It would remain the same, Your Honor.

THE COURT: Remain the same.

The amendment would be from December the 1lst to
February, instead of October the 1lst?

MS. JOYNER: Corréct, Your Honor.

THE COURT: Any objection?

MS. INZERILLO: No.

THE COURT: All right. I'm going to go ahead and
mark through on the indictment. I don't submit the
indictment back to the jury anyway, but I'm going to change
that at this time to be aﬁended to Deéember the 1st, 2010,

to February the 28th, 2011. I'm making that change to the
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stalking indictment and I'm initialing that change. All

right.

Is‘that all from the State?

MS. JOYNER: Yes, sir, Your Honor.

Just a motion regarding-the. statement, and.I wish
to get -- if we could do the Jackson v. Denno now?

THE COURT: Let's do the Jackson v. Denno hearing.

MS. JOYNER: Okay. I call Detective Keith Dugan.

and, Your Honor, Ms. Inzerillo can make a“motioﬁ
to sequester. I don't know if you want to begin that
sequestration now.

-~ MS. INZERILLO: I wolld ask that we do.

THE COURT: All right. Well, let's éo ahead and
take up the motion, the motion for sequestration.

MS. JOYNER: Okay.

THE COURT: The State doesn't object to that?

MS. JOYNER: No, sir. Your Honor, we would
designate Detective'bugan as our case agent and ask that our
victim obviously be allowed to remain. We have no other
objections. |

THE COURT: All right. . Let me explain that
sequestration means not discussing your testimony with
ahybody who has not yet testified. You are not allowed to

i

do that. BAnd, in addition, not being in the courtroom until

‘after you have testified. Of éourse, except for the case
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agent and victim, they are allowed to be in the courtroom
throughout. So we will do that, but anybody else -- I guess
all the other witnesses, fact witnesses, that are going to
testify need to be out of the courtroom while we hear this
suppression hearing.

(Off the record)

{(Back on the record)

DETECTIVE KEITH DUGAN, having been first duly
sworn, testified as follows:
DIRECT EXAMINATION BY MS.!JOYNER:
Q. Detective Dugan, can you please state your full name

for the record?

‘A It's Keith Gerald Dugan.

Q. And Detective Dugan, how are yocu employed?

A. I'm employed with the Rock Hill Police Department as a
detective.

Q. Now, on or about March 1lst of 2011, did you become

involved in the investigation of Robert Hooker?

A. I did.

Q. Okay. Now, as part of that investigation did you have
an occasion to take a statement from Mr. Hooker?

A. I did.

Q. Okayl Just briefly, if you can tell me, was Mr. Hooker
in custody at the time that you took the statement?

)
A. He was.
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Q. ' Okay. Was he actually in the jail at the Rock Hill
Police Department?

A. Yes, ma'am, he was.

Q0. Okay. And did you go and get him from the jail, or did
you take the statement at the jail? o |

A. Actualiy we went and got him from cell one andabrOuéht
him into our interview one rooh inside the detective

division, which is in thé same building.

Q. Okay. And what is the size of interview room one?
A. I believe it's approximately 8 X 12 size rooms. It's a
'fairly decent size interview room, say from -- one wall is

from me to the door, and then probably as wide as, you know,

from the end of this clip to the wall.

Q. Was there anybody else in the room with you besides Mr.
'Hodke:?

A. No, it was just myself and Mr. Hooker.

Q. Was Mr. Hooker wearing handcuffs at the time?

A. He was no£.<

Q. . But he was in custody?

Al He was.

Q. Okay. Do you recall what time that you brought Mr.
Hooker in the interview room?

A. Ibbelieve his was probably closer t§ noon. I will give
you the exact'time. 12:30 in the afternoon.”

0. Okay. And that's the time that -- you are basing that
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time off of --

A. That's the time we complete the statement, which is on
or abouf the time we took the statement. After we get done
with Miranda Rights and go through the process we record it
in writing, so give or.take half an hour. It usually takes
about half an hour to an hour to do the interview.

Q. Okay. And when you went and got Mr. Hooker, did you
advise him of the reason why you were coming to get him?

A. I did.

Q. Okay. And did you tell him that you were coming to
take a statement from him? |

A. I wanted to ~- I asked him, I said I wanted to talk to
him about what happened last night.

Q. Okay. And did he indicate.to you that he would talk to

you?
A, Yeah, he said great.
Q. And when you got him in the interview room one, did you

read him Miranda Warnings?

A. Yes, ma'am, I did.

Q. Okay. And could you please,. for the court, tell us
what Miranda Warnings thatlyou gave him?

A. I'll read them as I do from the paper. We have a
screen-that we read them from every time. They are a little
extensive, so I'll give them to you.

It's, "before I ask you any questions, you must
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understand your rights.

"You have the right to'remainisilentg

"Anything ybu say can be used against you in court.

"You have the right to talk to a lawyer for advice
before we.ask you any questions and to have him or her with
you during questioning.

"You hqve the right to advfce and presence of a lawyer,
even if you.cannot afford one to hire one. We have nd way
of appointing you a lawyer, but one will be appointed to you
for court for you, if you wish.

"And if you wish, you may ansQer any questions without
the presence’ of a lawyer.

"And you may stop questioning or answering questions
any time you desire until'a‘lawyer is present.”

Then I tell them: that, "you know that I'm a police
officer,” and he séys "Qeah."

I say, "I have read to you a statement of youf rigﬁts.
And what you are stating now to me is that you-understand
your rights and that you are willing or not willing to make
a statement; that you do not want a lawyer at this time; and
you understand and know who I am, what we are talking

about, " which says, "I understand and' know that what I am

doing, I know that a person I'm talking to talking with me

is a police officer and understand what he's talking to me

about."
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Q. Okay. So that's all in that form that you were just
reading?
A. It is correct, and it's signed both times. You get it

signed, once we read to it them and then after we read it to

them.

Q. So do you let them read along with it as you read it to
them?

A. We can. It's on a screen, must normally we put them

back. You know, they can see the screen to look at it, 1if
there is any questions, but --

Q. Are you --

A. -- I don't know that he read it aloud.

What's that?

Q. Are you referring to a computer screen?
A. Yeah, computer screen.
Q. Now, as you went through these rights with Mr. Hooker,

at.any point did he say, "no, I don't want to talk with

you?"

A. Never.

Q. Okay. Did he appear to understand what you were saying
to him?

A. He did.

Q. Okay. Now, there is some -- there will be some

testimony about his level of intoxication the night before.

Did Mr. Hooker appear to you to be sober that day?
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A. He was.

Q. Did he appear to be of average intelligence?

A. He was.

Q. Okay. Did he ever ---did he ever express to you any

confusion about what you were saying to him?
A. No, he did not.

Q. Okay. Did he appear to understand?

“A. He -- he -- he said to us -- well, the jailer was

there. We had to take him .out of the cell. He said, "I'm
glaa I get to tell my side of the story finally."

Q. And that was before Miranda? |

A. That's correct.

Q. Okay. But during Miranda he did appear to understand?

A. Oh, yeahf

Q. And did he agree to speak with you?

A. He did.

Q. Did he ever at any point ask for a lawyer?

A. Never.

Q. Okay. At any point when you are reading him Miranda,

or at any point during the time that you were talking with
him, did you-ever promise him anything?

A. I never promised him anything.

" Q. Did you ever threaten him?

A, No. I may read this end to you, if you would like, at

the end where he signs on this, where I go over ‘this with
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him?
0. Okay.
A. It says, "you, the person that appeafs before me" --

or, "pergonally appears before me, who deposes and says that
Robert Hooker, I make this statement on my own freeﬁwill and
accord, without reward or hope of reward. I have not been
mistreated or threatened in any way. All the above is the

truth, the whole truth, and nothing but the truth, so help

" me God."”

Now, I don't make them raise their hands if .I'm not --
I mean, I am a notary, but I haye -—- you know, I just -- if
they say so help me God and they say that they are -- you
know, there is no type of duress there. They have given me
a statement and not asked for an attorney. We make them
sign that that is done, and that was done at 12:30 on that
date, on the 1lst.
Q. Would that have been done after he gave the statement
or before?
A. Correct, after he gave the statement.
Q. Okay. But before he gave the statement, you went

through the warnings that you just read?

A. Correct.

Q. Did he at any point ask to see an attorney?

A.. No.

Q. Okay. How long in ﬁotal -- I think you have already'
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i

said this. How long in total dd you think that you were in
the.interyiew with him, from the time that you started
talkiﬁé to the time that you cohpléted the form?

A. Possibly an hour.

Q. Approximately an hour.

At any point during that hour do you recall whether he

~ asked to use the bathroom or indicated that he was hungry or

wanted food?

A. .I don't remember him asking for anything he wanted to
get. He wanted to tell me his side.

Q.  Okay. Had he jdst -- you don't recall, but in your
practiée, if had he asked you for a bathroom break,lor focod,
or énything of that, would you have granted him that?

A. Oh, yeah, absolutely.- And the cell he came from had a

tbéthroom in it.

Q. Okay.

A.. So -- and he wasn't gone for more than an hour, I dén't
believe. 1If he was gone,longer for an hour, it may have
been an hour and 15 minutes. I think we have a sign-out
log. |

Q. Okay. Now, how is it that you take a statement? Do

'you first talk with the person and then go back and type the

statement, or --
A. Yeah, usually I'll read them their rights and do what I

call norming them, to find out is there any type of mental
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disabilities. I'll ask maybe about their family, what they
are doing, to try and find out.

And I understood going in with Mr. Hooker the previous

evening, according to the supervisors I spoke to in the

. morning, that he was very intoxicated at the residence.

. Something around a dozen beers, or so, had been consumed,

but they couldn't confirm it. And so there is a good time
from the time of arrest to the time that I interviewed him.
In fact, i interviewed the victim before I interviewed him,
and he was in custody, which would have gave him a full at
least twelve hours from the time of arrest.

Q. Okay. So you didn't detect any intoxication or any
other disabilities that --

A. No.

Q. Okay. Now, after you did all that, do you first talk

to them and then type the statement? Is that how you do it?

a. I do.
Q. Okay.
A. I always -- I always read them their rights, speak to

them, talk to them for a little bit, and then we go right

into the statement.

Q. Is that what you did with Mr. Hooker?
- A, I did. -
Q. Okay. So you went right into the statement?

A. After we talked for a little bit, yeah.
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Q. Okay. And how do you prepare the statement? Do you’
allow them to dictate the statement to you? |

A, I'11 go usually line for line and I'll say, "is that
correct,"” and they will say, "yeah, that's correct."

Like we will go over it verbally one time when we were
speaking and say, "kind of tell me a little bit about it,f
and I might have to say, "slow down, because I can't type
real fast," and they wiil say sbmething like, "me and
Shanna,"” and he will go into a date or something. "We have
been dating since when."” I'l1l ;ay,‘"all right, slow down a
little bit. I can't type real fast.” So it's about that
speed that it goes -- that we go through that.

Q. Now, do you include every single thing the person says,
or do you just try to hit the --

A. I guess it is possible I could miss something they say.
Q. And after you are done —-- with Mr.- Hooker, after you
were done typing this statement, did give him an opportunity

to read it -~

A. Yeah.
Q. -- before he signed the form?
A. Oh, yeah, he has to read it before we sign it. We will

never let them sign anything they haven't read and agree -to

saying, "it's in your words, not in my words, correct?" And

‘then they say "yeah," and then they will sign it.

Q. Did you give him an opportunity to make any changes
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that he wanted to make?

A. I don't recall that there was any changes made on this
report, so -- but we would have gave him an épportunity,
yeah.

Q. QOkay. Now, if you could please read that statement to

the court?

A. Sure.

This statement reads -- this was taken on March the 1lst
of 2611, at approximately -- or, completed approximately
12:30.

"Me and Shanna Graham were dating back on July 17th,
2009, and have been together for awhile. Last December 22nd
Shanna told me she wanted to be friends. I was goiﬁg into
town to fish with my job so I left. We have not been
together sexually since or lived together since December of
2010. I do remember one night.in January where I crashed at
her house, but there was no sex. I don't remember the
police ever telling me not to come to her house, but I do
remember the police officer driving me to a friend's place
because I had been drinking. That officer may have told
something about not going back to her house, but I don't
remember because I'was drinking. I went to hér house

earlier in the day around 10:30 to give her son a toy that I

" had -bought for him. When I got to Shanna's in the day

around 10:30 I gave her son" -- I'm sorry, "when I got to
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Shanna's she told me to go away, but I'wanted to get thé toy
to her son, so I kept on until she oﬁened the door. I gave
her gon the toy and we talked for several hours. Shanna
left for the hospital with her son about an ear infection
abéut four p.m. and then I bought some beer and hung‘out‘for
awhile. I waited in the rain to see if Shanna could give me
a ride home. It kept raining and I got cold, so I used my
fisté and broke into her house by punching a hole through
the drywall. I would never hurt\SHanna and érobably said
some stuff<£o her while I was drinking that I should not .
have said. But once again she lies to me : and baits me and
then calls the law on me. Shanna always tells me that the
neighbors are cailing the law.on me. I would never hurt
her. I love her son and would never hurt them and will
leave them alone from now on. . I don't want'no problems. If
I knew she was calling.the law all this time I would have
never gone back down to her house."

Q. Now, additionally; not in that statement, did Mr.
Hooker also indicate to you £hat he sometimes stays there,
but he didn't live there? Do you recall tel;ing me - that?

A. I believe he said that initially that they'did live
together, .or possibly he stayed over there a couple of
times. This is previous to December I think when he went
out of town. And I asked him did he havé any clothes there,

or anything like that, and he said, "I don't have anything
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over there."

Q. Did he ever indicate that he paid rent there?

A. There was something about how he assisted her paying
some rent, but I could never confirm that.., Even when I
talked to Shanna prior, I think she said something about he
let her borrow some money at one point, but we couldn't

establish if it was for rent or not.

Q. Uh=-huh.
A. On his -- I don't know that I went into the rent
situation. 1It's not written down, so I don't -- I don't

remember him telling me he paid for her rent. Maybe he said
he helped her out '‘every once in a while.
Q. And at any point in time, just to recap, did he ever

indicate that. he wanted to stop talking with you?

A. No.
Q. Did he ever indicate that he wanted a lawyer?
A. No. )

Q. At any point did you threaten him at any way, pull your
firearm, or anything like that?
A. No.
Q. Could you please answer any questions that Mr.
Inzerille has?
A. Sure.

MS. INZERILLO: May it please the court, Your

Honor?
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THE COURT: Counsel.

CROSS EXAMINATION BY MS. INZERILLO:

Q. Good morning, detective.
A, Good morning.
Q. I want to return to the defendant, the questions you

just answered, but I just want to make sure that I'm clear,

ckay?
A. Yes, ma'am.
Q. So essentially when you want to interview someone, like

in this case, you bring the person into the room?

A. Uh-huh.

Q. The first thing that you do is just to explain why .you
are there, is that right? |

A. I explained to him why I was interviewing him in the

jail.
Q. ~Okay.
A. That way to see if he wanted to speak to me at the jail

cell, because they don't have to come out of the jail to be
interviewed. So I told him who I was and what I wanted to
talk to him about and he agreed to come back and talk in the
YOoom.

Q. And he was willing to talk with you about --

A. Correct. |

Q. As I believe, as you put it, his side of the stdry,~i§

that right?

44




10

11

12

13

14

15

16

17

18

18-

20
21
22
23
24

25

DETECTIVE KEITH DUGAN -~ DIRECT BY MS. JOYNER - 39

A, Correct.

Q. Okay. And so once you sit down with him, the first

thing that you do at that point is go over the Miranda

Rights?
A. That's correct.
0. And then you read the second paragraph about, "I want

to talk to you. I know that you are a detective and I want

to talk to you."

A. Correct.

Q. Is that essentially what it says?

A, Yes. .

Q. From there, and help me make sure that I get this

right, is it an interview format where essentiélly he
dictates everything and you type it down, or do you kind of
discuss the situation and while you are thinking about what
probably needs to be put in the statement and then after
that you start drafting the statement?

A. No, after I read him his rights, normally what I will
do is talk to him for a little bit and ask him how he's
doing. We might spend five to ten minutes on that just to
try and -- it's falled norﬁihg. :It's -- that's not actually
part of -- unfortunately there is some spontaneous things
that come out during this conversation. They will break
into maybe the relationship side of it. What I'm really

trying to find out during this process is to find out if
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there is any deficiencies. Maybe -~ it might be mental, it
could be intoxication, it could be:a drug, or something,'or
it could be anger. I'm just trying to feel where we are
going to -- you know, maybe the line of questioning to see
dg we have somebody competent hege. And perhaps that could
be done before the rights are read, but I have found that I
read the rigﬁts every time initially right up front, because
there are some spontaneous utterance that comes out and I
can't include those sometimes because I haven't read them
their rights, so --

Q.  Okay.

A. - == I try-to réad the rights every time up front, and

then we do the norming. And then I'll say, "well,; listen,

1

“the reason why we are’ here today, I wanted to - like you

said, I wanted to let you tell your side of if."ﬂ

And I think I may have asked him about his family. He
told me he was a professional fishermén. He eveh'wept to
the extent of saying that, you know, he's -- he means a lot
to his family because he is the breadwinner and he briﬁgs

home a decent amount of money, ‘and this and that. I didn't

include that in the statement, begause it didn't have

‘anything to.do with the actual event.

Q. 'And so while you are talking to him, you are trying to
gauge whether he is still intoxicated?

A. Well, in -this situétion, yeah, that would have been
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more than normal on this one, but also I would like t§ also
make sure, you know, where he is education-wise. = You know,
are we —-- you know, how is he speaking. 1Is he fine. 1Is
there any impairments that I need know about. I mean,
especially mental stuff. Sometimes you are dealing with
someone and they are jumping all over the place.

Q. Okay. Now, to your understanding Mr. Hooker was
arrested about ten or eleven o'clock the night before?

A. Yes, ma'am, that's what I was advised, and the boecking
slip shows somewhere before midnight.

Q. Okay. All right. And you -- I think by your sort. of
time designation probably initiated the interview about

11:00, 11:15 maybe?

A. Yes, ma'am. ,

Q. Okay. And that was the next morning?

A. Yes, ma'am.

Q. Now, when you -- I know that you had some information

from the supervisors about the beer that was found, I
believe the twelve?

A; Correct, and the reports to go off of as well. It was
kind of handed to me by my captain in a folder saying we
need to take this -- put a second set of eyes on thisi

Q. Okay. So you were aware he had been drinking some, at
least extensively the night before?

A, Correct. According to the -- according to all the
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stuff.

- Q. .Did you. question him about whether he had had anything

else to drink prior to that time, or in addition to what the
other officers had conveyed to you? -

A. No, ma'am, I did not.

Q. And when you are conducting your interview, if you get
to a point where he says something you don't understand, do
you stop at that point and question him?

A. Oh, yeah.

Q. Okay. So I bglieve you indicated that what's
necessarily written may not be everything beéause there may
be somé extraneoﬁs stuff that you are discussing with him?
A. - Well, he was very excited. So that's why I say I will
definitely give some allowance for there is -- there could
be something where he's saying -- like, for instance, I
believe he started talking about some kind of marijuana use,
and it really didn't have anything to do with what we were
talking about, because he's talking about previou; marijuana
use that happened months prior and something about a

neighbor and getting high and she's a nurse and --

Q. Okay.

A. I was trying to stay focused on what took place that
evéning. | d

Q. Okay.

A. He jumped around a lot about -- gnd he seemed to be
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very angry about previous things that had taken place.

Q. Okay.

a. So we just kind of -~ I kind of kept bringing him back
to the night that this took place, this whole breaking -- or
breaking into the house.

Q. . Okay. Now, you were the main detective during the
investigation of this case, is that right?

A. Yes,‘ma‘am, I was.

Q. And with these statements about the neighbor, did you
learn in your investigation that that was a neighbor that
had called 911 at a previous time?

A. I did. ‘I learned a lot of this later, because, like I
said, I interviewed.Shanéa first.

Q. Okay.

A. And then I gathered some reports and I ordered some
reports, because some .of our étuff»is now archived.

Q. Okay.

A. Some of it is at warehouses, and some of it is actually
we can redact it directly from the computer systems.

Q. Okay.

A. But we had to pull some of the stuff out} so I was
waiting on it. And in the process of waiting I interviewed
Mr. Hooker at that time.

Q. Okay. Now, during the course of your investigation

when you learned who this neighbor was, did you rely on any
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of the statements that he had told you on this night about

the neighbor, the marijuana use, or anything elée that you

-did in your investigation?

A, I didn't record any of them. As you are saying, as far

as writing them down?

Q. I mean, did you -- did you at some point --

A. Yeah.

Q. -- say, "oh, yeah, you told me about this guy," or do
nothing? .

A. . Yeah, I think it came into play later when I looked
into a 911 tape and found out that the neighbor he was
speaking of or the person he was speaking of that supposedly
smoked marijuana, or supposedly was smoking mérijuané with
his girlfriend, or ex-girlfriend, is that he claims to have
been the person that he said .something -about, "I hit him in
the face;" or something at one point, and then foundAout
about some marijuana. But it seems -- aﬁd I can't one

hundred percent confirm this, but it séems like one of the

911 tapes is made by that neighbor, I believe.

Q. Okay .

A. i never confirmed a name on the gentleman.
Q. Sure.

A, I just confirmed thét it was a guy ~;

Okay.

- o

-- that lived across the street from Shanna's house.
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Q. Okay. Outside of the statement that you read into the

record --
A. Yes.
Q. -- that you typed up, the statement about Mr. Hooker

being the breadwinner of his family and his fahily being
proud of him; the statement about the marijuana use by the
neighbor; and the incident that you said that he was -- the
prior incident that you said he was a little bit excited
about; and the statement made about the money, where he
thought he had paid Shanna's rent, or given her money at
some point; were there any other statements that you
recalled him making during this interview that we have not

gone over?

A. No.
Q. Just one last question.

On :the --
A. And there could always be somefhing he said. Like I
said, this payment thing, when we are asking him -- wheﬁ I'm
asking him a question about something, "you don't live

there,” this or that, he said, "no, but I have helped her

~ out before.”

Q. Okay.
A. ' Helped her out, like watching the kid, or something
along those lines, and -- but he couldn't tell me if he

helped out with rent or when he helped out with rent, except
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for other than that he had helped her out.

Q. Okay. Did he tell you --

A. Something about she owed him money, or he owed her

money, or something along those lines. | \

Q. Okay. Did you get any dates from him abouf when he

helped her out watching her child?

A. He coﬁldn't remember.

Q. Qkay.
A. I mean, he actually said .something about it was

probably before December is the last time that they had been -
together.

Q. - Okay.

A. So I would assume that he was talking about that time
frame.

Q. Okay. And he did indicate to you that he had seen her
past December, is that right? I think you.referenced one |
night in January where he crashed at her hHouse?

A. Yeah, he states that sometime in Januafy he did.sleep
over one night, or she allowed him.to sleep over one night.
Q. . Okay. Did he reference any other dates that you can
readily think of in referenée.to any other statements he
made about staying at the house or seeing her or thé child?
A. © Just the date of the actual event itself. He had gone
over, you know, earlier in the day and spent time with a toy

or something.
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Q. Okay. And there is no other sfatements that you
remember him making? |

A. No, ma'am, ndt that I can remembér him making.
Q. Okay. N

MS. INZERILLO: Your Honor, no further questions.

MS. JOYNER: We have nothing further on this

_statement, Your Honor.

THE COURT: Thank you, sir. . You may stand down,
sir.

THE WITNESS: Thank you, Your Honor.

THE COURT: Any other testimony on the staﬁements?

MS. JOYNER: Not on this particular statement,
Your Honor.

THE COURT: Okay. )
MS. JOYNER: I'm not sure if Ms. Inzerillo has a

motion on it.

MS. INZERILLO: Your Honor, just for the record,

we would just ask the court to make findings on the record

-regarding the statement.

THE COURT: I don't know what findings you want me
to make.

I will find that the statements were -- based on
the totality of the information I got before the court that
the statement was made freely'and’volﬁntarily‘after being

fully advised of his Miranda Rights and warnings; that he
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was not inducea by any promises or threats;‘and hé made the
statement freely and voluntarily.

Obviously --

So the court would make that fiﬁding. So;
theréfore, from purely that standpoint it would be
admissible into evidénce.

Bﬁt, of éoﬁrse, there obviously may be othef
questions there. Obviously it's self-serving statements
when he's‘trying t§ give his side of the story, the question
of whether it comes in or not, but I'm not ruling on
self-serving heérsay statements that he might have made in
making those statements, but I am saying that the court .does
find they are freely and voluntarily after he was fully
advised of his rights and not the subject of any'coercion,
promises, and that sort of thing.

MS. JOYNER: Your Honor, we do have some cases on
the issue of self-serviﬁg hearsay, if wé could make that
argument.

Did you say Your Honor wouldn't rule on it, or ydu
hadn't ruled on it yet?

THE COURT: I haven't been asked to rule on. it.

MS. JOYNER: At this time I.would ask that the
court find that althouéh they are fregly and yoluntary, that
they are oniy admissible if offered by the State.

And the State's position would be that the
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defendant's statement comes into evidence under one of two
theories; one, that it's an admission by a party-opponent,

which is Rule 801 (d)(2); and the fact that it's a statement

"against interest, 804 (b) (3).

Clearly it's admission by a party-opponent. If
the State sought to ihtroduce that testimony, we would be
entitled to do so. And I think although the statement is
somewhat self-serving, there are some portions of it that
could be construed as statements against interests. So
basically if we chose to enter it under that theory, we
could.

However, if we do not enter it, it's the State's
position that it would be improper for the defense to elicit
any testimony regarding this statement; or, in the
alternative, to introduce this statement itself.

And there is case law that I believe the court

says -- I'll pass it up to the court and to Ms. Inzerillo,

is -- the first two cases are the State v. Atkinson, 268
S.C. 588. And the second is State v.'Sweet, 270 S.C. 97.
And, Your Honor, those cases speak generally about
the idea of the defendant introducing into evidence their
own statements made to another party.
In the Sweet case, it was to test the statements
made by the defendant to a law clerk of an attorney. And

essentially he was attempting to have those statements,
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entered thfdugh the law clerk, and they were statements that
he had made regardihd his knowledge about the rapé victim's
past. And the phrpose was to insinuate or to bolster his
defense of consent and to show that he had that knbwledge
about her, to bolstef the consent.

The*coqrt found -- they cited Atkinson in saying
"as such, it was heérsay agd self-serving and.inadmissible.
Under the rules recently affirméd'in State v. Atkinson a
defendant cannot introduce in his defense his own statéments
made to others,” which is certainly what these are. These
are the defendant's statements made to a police officer.

Atkinson is a caselwhere a woman was dharged with
murdefiﬁg her husband, and she attempted Eo'introaﬁce the
testimony of an Atlanta attorney that-she~had consulted
about a divorce action prior to her husband's murder. And
basically she wanted to offer testimony of her relationship
with the decedent at the-time that she consulted with thé

lawyer. And the court said that the rules of evidence ‘you

~ cannot introduce in his own defense his own statements made

fo othérs. So, again,‘saying you cannot -- you cannot offer
your statements made to another person.

And then there is finally the case of the State v.
Terry, which-is 339 S.C. 352, and that's a case where the
defendant is actually charged with -- I believe he's charged

with rape, and -- I'1ll find my copy. He was. He was
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charged with rape. And he had given a statement to the

- police that he had -- it was rape and murder. And he had

given a statement that he had consensual gex with the
defendanﬁ, and that following that he became angered. .  She
was aﬁg;y when he stafted to leave, .so he ended up losing
his temper and striking Her in the head several~times and
then leavihg.

| The State in that case, like the State here, went
through to the process 6f a Jackson v. Denno, that
ultimately elected not to enter that statement into
evidence.

The defendant did not téstify, but he instead
tried to introduce his own statement. He argued did that
his statements to police that he had consensual sex and then
lost his temper and hit her in the had several times and
left. He argued that that should come in, that should be
coming in in ‘the confessiqn as a statement“agaigst penal
interests under Rule 804 (b) (3). And.the court said no, you
cannot offer your own statement. It's a statement against
interests. You are not rendered unavailable,.which is what
804 would require, you are not rendered unavailable by you
asserting your own Fifth Amendment Right. So if you want to
tell your story, you have to take theAstand and tell your
story.

So I think our situation is very much like Terry,
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" where the statement puts him at the scene of the crime, but

basically_says well, I was there, but here is all the
reasons why I'm not really responsible for what happened.
And so to allow the defense to elicit ény testimony
regarding that statement, or in the alterﬁaﬁivg to introduce
that statement, would be improper under.Terry.

And Terry even went so far as to séy that thé
défensébcannot even insinpate anYtﬁing about the statement
by asking questions about, "did my clientlcooéerate with
you? Did my client dgive a statement," that that.was |
improper. So that's the basis of our motion, is that these
are completely self-serving. This is Hearsay. It would be
inadmissible if eliéited by the defense.

MS. INZERILLO: Your Honor; at this time, in
reviewing the rules, the party-opponent rules, we do not
have an obﬁéétion; ‘The rule clearly says the statement must
be offered against the party. - However,; we disagree‘with the
enfire statement in and of itself as self-serving. So we
would just ask that if the State were to open thée dooxr, that
we would be allowed to revisit tﬁis.

And not to belabor the point at thié timé --

THE COURT: ' If they put it in, I think you are
entitled to get it all in, -but I don't think it's
admissible. I think it is self-serving hearsay and it

doesn’'t fall within the exception to the hearsay rule.
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I think if he wants to get that information
before -- he can't get his testimony before the jury on a
self-serving hearsay statement he made. If he wants tq get
that before the jury, he will have to testify, be subject to
cross-examination. So, I mean --

And there are other ways that it could possibly
come in, but I don't think the defense can make any
reference to the statement itself, unless the Staté gets
into 1it.

Now, if the State opens the door to it, cbviously
under the rule of completeness you>are entitled to get it
all in. But if they don't get into it, then, of course, it
does not come in, and you agree with that.

If he wants to give his side of the story as to
say well, his testimony is what happened, he needs to take
the stand under oath and be subject to cross-examination.
You can't cross-examine a hearsay statement.

Anything else?

MS. JOYNER: We do have a few other minor
statements that we would.like to offer, proffer some
testimony, Your Honor. I don't think Ms. Inzerillo will
have a motion on those.

THE COURT: All right, let's take a quick break.
Let's take a quick restroom break. Take just five quick

minutes and come kack.
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MS. JOYNER: Yes, sir.

{(Whereupon, proceedings were recessed)

(Wﬂereupon, proceedings were reconvened)

THE COURT: Anything else from the State?

MS. JOYNER: We have the jury downstairs as well
here. Do you want to do pretrial?- |

THE COURT: Well, I don't like to keep them down

Vthere, but, on the other hand -- I don't think we need too

much longer. Let's try to go ahead. I mean, we could
always -- I'm saying we might could save that pretrial after
they gét the jury drawn, but, you know, I don't -- it's
really not lunchtime or anything Like that. Let's just
press on and try to get through it as quickly as we can.
MS. JOYNER: Yes, Your Honor.
I'm going to step out in the hall and ask my next
witness to come in. e o : ’
OFFICER ANGELA WELLS, having been first duly
sworn, testified as follows:
DIRECT EXAMINATION. BY MS. JOYNER:
Q. Can you please state your full name for the record?
A. Angela Hyland Wells.
Q. And Officer Wells, who do you work for?
A The Rock Hill Police Department.
Q. Back on February 28th of 2011, were you dispatched to

Shanna Graham's house?
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A. Yes, I was.

Q. And during the course of that-call did you encounter

the defendant in this case, Robert Hooker?

A. Yes, I was.

Q. And h&w did you encounter him?

A. When I walked into the house, he-was laying on the

flbor. Sergeant Culbreath had placed him in handcuifs.

Q. Did they ultimately place the defendant in the back of

your patrol car?

A. Yes( they did.

Q. And during the course of the time that you were inside

the house and interacting with the defendant, did you hear

the defendant make any statements -- not talking'about the

transport back, butbjust talking about on the scene, did you

hear him make any statements regarding the case?

A. He stated we were making a mistake, that he lived

there, he had a right to be there.

Q. Okay. And was that in response to any questioning by

yourself or any other law enforcement officer? |

A. No, it was not.

Q. All right. That's all the questions that I have.

Please answer any questions that Ms. Inzerillo may have.
MS. INZERILLO: May it please the court, Your

Honor?

THE COURT: Yes.
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CROSS EXAMINATION BY MS. INZERILLO:

Q. Officer Wells, just briefly, did you ask Mr. Hooker any
questions while you were at the house?

A. No, I did not:

Q.. Did he make any other statements to you while you were
inside the:house?

A. No, just what I had stated to Ms. Joyner. -

Q. And those statements were made inside the house?
A. Correct.
Q. Did he make any statements to you when you were

transporting him?

A. 'He;made several statements.

Q.  Did-you ask anyvquestions of him prior. to your camera
being on? -

A.  No, I did not.

Q. And you at no point mirandized him?

o4

Correct.

Q. And he was in handcuffs?
A

,Hé was in handcuffs, yes. -
Q. Can you-tell me -- I know he said several things to
you on the case.
A. -Correct.
0. Sort of pertinent to this case, do you recall ‘what
statements he made? |

A. He stated that,-ydu know, he lived there. Hebjust kept
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saylng we are making a mistake. That was pretty much the
it. He just wanted to defame the victim.

MS. INZERILLO: No further questions, Your Honor.
REDIRECT EXAMINATION BY MS. JOYNER:
Q. And no questions were asked? .You did not attempt to
elicit any of the statements that he made to you, is that
correct?
A. That's correct.
Q. You didn't threaten him in any way, or promise him, or
do anything to induce those statements?
A. No, I did not.

MS. JOYNER: We have no further questions, Your
Honor, of Ms. Wells.

I don't believe Ms. Inzerillo'has a motion.

THE COURT: Thank you, ma'am.

MS. INZERILLO: No, Your Honor.

OFFICER T.B: FELMET, having been first duly sworn,
testified as follows:
DIRECT EXAMINATION BY MS. JOYNER:
Q. Officer Felmet, could you please state your fuil name

and occupation?

A. I'm officer Timothy Felmet with the Rock Hill Police
Department.
Q.. Officer Felmet, on February 28th of 2011, were you

dispatched to Shanna Graham's home in reference to a
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domestic or burglary?
A. Yes, ma'‘am, I did.
Q. Please tell the court just briefly, when you arrived,

did you encounter the defendant in this case?

A. Yes, ma'am, I did.
Q. And where was he when you first encountered him?
A. He was in the -- like a -- not really a kitchen, but

it's like an open area living room that leads into the
kitchen area.

Q. Okay. And what was he doing at the time that you

arrived?
A. If I recall correctly, the defendant's father had him

on the ground, and myself and Sergeant Culbreath took him
into custody.

\
Q.' Okay. And at the time that you took him in custody,
did he séy anything to you'and Office; Culbreath?
A. Basically he was just very, I guess, ranting about
whether -- the fact he lived there, that we had the wrong

person, that we should be arresting the defendant's (sic)

father for assault.

Q. You mean the victim's father?
A. Yeah, I'm, sorry, correction.
Q. And was that é response to any questioning by you, or

Officer Culbreath, or any other officer on the scene?

A. No, ma'am, it was just -- he was just saying it on his
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own accord.

Q. Okay. And did you do anything to induce him té make
those statements; any promises, threats, anything like thag?
A. No, ma'am, we didn't.

Q. Okay.

THE COURT: Let me clarify one thing.  You said
when you got there, that the defendant's father was holding
him down? Was it the defendant's father or the victim's
father?

THE WITNESS: The victim's féther. My mistake.

MS. JOYNER: I have no further questions.'~ Please
answer any of Mr. Inzerillo's questions.

MS. INZERILLO: May it please the court, Your
Honor? |

THE COURT: Counsel.

CROSS EXAMINATION BY MS. INZERILLO:

Q. Officer Felmet, were these the only statements that Mr.
Hooker made in your presence?

A. Mr. Hooker was basiéally ~~ beyond him being -- I don't
know if it's been raised or not, intoxicated, or whatever,
he continued to talk the entire time. But his main points
were that he lived thére, he had a right to be there, that
he wasn't the person we shguld be arresting.

Q. Okay. At any point while“you were on the 'scene with

him, did you ask him any questions at all?
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A. No, ma'am.

Q. Okay. You said that he lived there, he had a right to

be there?

A. That was his statements.

Q. 'Okay.‘ And that you needed to arrest the victim's
father? |

A. Yes, accdrding to him.

Q. Did you interact with --

Well, if I'm understanding right, you were inside the

‘house with him while he was handcuffed, and then it was

Officer Wells that transported him to Rock Hill PD, is that

right?

"A. . Yes, ma'am, myself and Sergeant Culbreath, once we had

him in qustody, escorted him and placed him in the back of
Officer Wells' patrol vehicle.

Q. Okay. Do you remember anything else he said besides
the three things that you -- |

A.. Not that I recall specifically and not anything I could

.just quote.

Q. And he was handcuffed this whole time?
A. Yes, ma'ém.
MS. INZERILLO: No further queStions,.Your Honor.
MS. JOYNER:‘ I have nothing further of this
officer, Your Honor.

THE COURT: Thank you, sir. You may stand down.
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THE WITNESS: Thank you.
OFFICER TONY SLAWSON, JR., having been first duly
sworn, testified as follows:

DIRECT ZXAMINATION BY MS. JOYNER:

0. Please state your full name and occupation for the
record.
A. Tony Ray Slawson, Jr., police officer for the Rock Hill

Police Department.

Q. Were you working for the Rock Hill Police Department on
February 28th, 20117

A. I was.

0. And shortly thereafter did you have an occasion to
transport the defendant, Robert Hooker, from the Rock Hill
Police Department to the Moss Justice Cen£er?

a. I did..

Q. And could you piease tell the court just a little bit
about that ride over? Did the defendant make any statements
tovyou'during the course of‘that ride?

A. ‘The defendant did. He stated that we were wrong for
not arresting the complainant's father for assaulting him,
and made severai other statements about we were wrong for
the charges we made on him. |

Q. Did he say anything in relation to where he lived or
whether he was ‘entitled to be in the home?

A. He did state he should have been able to be there.
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Q. Okay. Was that in response -- he was definitely in

cuétody at that time; correct?

A. That's correct.

Q. . Was that in résponse to any kind of questioning by you?
A. - It was not.

Q. Did you say anything to elicit any stateménts from him
af allz | |

A. No, I did not.
0. Okay. Did you promise him anything or threaten him to
make him say those statements?

A. No, I did not.

Q. Was your in-car camera recording at the time those

statements were made?
A. It was not recording.
Q. Thank you. Please answer any questions that Ms. -
Inzerillo has.
A. I will. .
MS. INZERILLO: May it please the court, Your
Honor? |
THE COURT: Yes, ma'am.
CROSS EXAMINATION BY MS. INZERILILO:
Q. Hi, Officer Slawson, how are you doing?
A. I'm doing well.
Q. Okay. I have got the first two things that you said.

Mr. Hooker said that y'all were wrong for not arresting the
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complainant's father for assault, is that right?

A. That's correct.

Q. Y'all were wrong .for the charges that y'all were making
on him, 1is that'right?

A. That's correct.

Q. Okay. And then what was the third thing that you said?

A. That he was entitled to be there at that residence in
Brookview.
Q. That he could be in the house.

And you didn't ask him any questions to elicit this?
A. I did not.
Q. So you were riding -- weré you riding in the car with
Officer Wells?
A. No, this was after the arrest. This was the next day
transporting Mr. Hooker to the Moss Justice Center 
Q. I got you. Okay.

Were you at the scene the night before for his arrest?
A. That is correct, I was secondary officer that arrived
after the initial arrest.
Q. Did he make any statements to you when you were at the
scene the night before?
A. I don't recall.
Q. Do you recall asking him any questions to elicit any
responses about what happened at the house, ox why he was

there, or anything like that?
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A. No, I do not.

Q. You also interacted with Mr. Hooker on January 29th,
2011? Do you remenber that, for a trespass warning?

A. That's correct. ‘

Q. And you took a report on that day? It was just a field
interview report? Do‘you-reéall that?

A. I do. That was a field interview and a trespass form
on Mr. Hooker for that residence. |

Q. When you made that.field report, were those statements
made after Mr. Hooker's arrest, or before?

A. Which statements?

Q. - The statements that you cite in your field interview.
A. Those statements in the field interview, that was the

"night the field interview was processed.

Q. S50 you -- I just want to make sure we are-both on the
same page. So on January 29th you got a call out from Ms.
Graham regarding Mr. Hooker, is that right?

A. That's correct. |

Q. And when you got to the house, you found him hiding by
a creek, or something like that? ‘

A. That's correct.

Q. Is that right?

A,f. Yes.
Q. And there was a trespass warning put on him at that
time?
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A. That's correct.

Q. And you were the officer that put that trespass warning
on him?

A. Yes, ma'am.

Q. Okay. But then you also gave him a ride to a friend's

house, is that right?

A. That's correct, ma'am.

Yes, ma'am.

Q. Did you place him under arrest for the trespass, or

just issued a warning?
A. We just issued a trespass

go back to that residence.

Q. Okay. So he's not placed
A. That is correct.
Q. And you drove him down to
from -- |
A. Away from that residence,

Q. Thank you.
MS. JOYNER: Nothing

THE COURT:

Thank you, sir.

warning advising him not to
under arrest?

his friend's héuse away.
yes, ma'am.-

further from this officer.

You may stand down.

Anything else, solicitor?

MS. JOYNER: No other witnesses, Your Honor.
THE COURT: Any motions, counsel?
MS. INZERILLO: Your Honor, from my review of what

I have heard testified to, the

voluntary statements not elicited; therefore,

positiocn as these were

I do not have
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a Jackson v. Denno motion.

However, I just want to state a concern at this
time that if these statemengs were to be elicited by the
State that Mr. Hooker indicated that he had the right to be
there, obviously, and I know that a burglary is without
consent. From thinking through this, I would think
logically the State is arguing he did not have consent
there. So we do have concerns that these would be elicited
to essentially show the jury perhaps that Mr. Hooker was
caught in a lie so they could repeat that lie. I don't
think that it serves any purpose. I think it's improper.
If that is the reason why these statements are being
elicited, that that would be an improper reason to elicit
this testimony and that it not be allowed.

MS. JOYNER:_ Your Honor, I think that what we have
here is a person who ié charged with stalking and harassing
a person and I think it goes to his statévof mind. She is
clearly going to state he didn'f have consent, that he had
not had consent to be there in some three months, but it
just goes to the state of mind that he continues to believe,
despite all evidence, that he's somehow entitled or allowed
to be there or that he lives there, and those are simply
incorrect.

THE COURT: On the issue of stalking and state of

mind, they are entitled to go into ‘that, counsel. Anything
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with regards to state of mind with regard to the stalking,
difficult to prove, I think they are entitled to go there.
He's made statements saying he's entitled to be there when
he's, in fact, been issued a no trespass warning not to be
there, and he still thought he had a right to be there. I
think it does go to the framevof mind or state of mind as to
whether there was stalking going on in his way of seeing it.

So I think they can -- these were statements madé
by him, unsolicited b; the State, statements made by him, so'
I think they are entitled to get into them, the res gestae,
the whole factual situation that existed.with regard to the
stalking charge.

MS. INZERILLO: Your Honor, in light of that

ruling, then I would revisit the prior ruling of the State

opening the door on the statement given to Detective Dugan.
Under my cross-examination of, Detective Dugan, in regards to

that previous motion, he indicated that Mr. Hooker had

- informed him that sometime in January Ms. Graham had allowed

him to stay at her house. I think eliciting these
statements from these three officers that we have ﬁeard
would open the door to that, because that would explain why
he thought he may have had permission; If the victim
allowed him to stay at her house, spend the night, then that
would further explain it. And my argument would be that

that those statements would open the door to that portion of
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the presentation that he gave the statements.

' MS. JOYNER: I think that falls back onto, you

- know, sort of the underlying current of Terry is if he wants

to say that, he felt that he was entitled to be there, he
can take the stand and say that, but I don't think his
statements to officeré on the scene or statements when he

was transported a day later opened the door to what he said

to Cfficer Dugan. I think that the court's ruling on that

remains, that this information unchanged by whether this

statement the other statements that he made. So We‘would

" argue it does not open the door. It would continue to be

improper for the defense to elicit. any testimony about that
particular statement.

MS. INZERILLO: Your Honor, the State has argqed
that the first statement repeatedly made>to three different
officers by Mr. Hooker goes to the state of mind as to why
he thought he could.be there. Obviously they are interested
in the statements to that extent that Mr. Hooker was .very
specific to the Detective Dugan that it was the victim who
allowed him to stay. That also goes to the state of mind,
and our position would be that the State opened --

THE COURT: He can get on the stand and testify to
that,: counsel. He can't get his-testimony in through a
hearsay statement, the same ruling I made earlier. If he

wants to testify, he can get on the stand and testify and
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anything he wants to testify. Then he would be subject to
cross-examination, but he can't get his testimony in through
a statement, a self-serving hearsay statement that he made.
Obviously he could have said anything he wanted to'him.

Does that mean it comes in? Because he made a self-serving
hearsay statement that's favorable to him, does that mean it
comes in? He could have said anything he wanted to in that
statement. But if he's going to get that statement in, it
needs to be subject to cross-examination. That's an
entirely different issue. And so, you know, I don't agree
with you on that. I thiﬁk that it's still a self-serving
hearsay statement. |

Now, if there is any other witness that knows
anything else about that that takes the stand, you certainly
can ask them about it, you know, so -- but I don’'t think you
can get his self-serving hearsay stafement in to that
effect, if -- you know, it may or may not be true, but I
think that it puts his credibility in issue and he needs to
be put on the stand and cross-examined about it.

He has a right not to take the stand, obviously,
hot to testify, but if he wants to his statement in, he
needs to.get on the stand and be subject to
cross-examination, because it would then put his credibility
at issue. EKEe can't do it through self-serving hearsay

statements. You can run around and make all kinds of
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statement to peoble, but that doesn't mean they come in to
help exonerate you.

Let -me ask you this now. Now, when was the no

trespass warning given?

MS. JOYNER: January 29th, the early morning
hours. |

THE COURT: And so obviously the police were
called out on that time.

So when was it that he allegedly in his statement
spent the night there?

-MS. JOYNER: I do not know.

THE COURT: Ms. Inzerillo?

MS. INZERILLO: Your Honor, all he says in his
statement to the police, that wouid be -- it would be one
night in-January. S

Our position is when he spent, Your Honor, that it
was the night of the trespass warning.

THE COURT: 1I'm not going to allow that in. If he
wants to -- if he wagts to testify on that issue and be
subject to cross-examination on that issue, he's entitled to
do that.

I think they are entitled to say what he says that
night and they are entitled to put. that in. If he wants to

put his other self-serving statement in that he made .to an

.officer during examination when he's had a chance to think
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about it and give his quote, "side of the story", unquote,.
that's a different situation than what he said that night
when he was being arrested and inside the house.

But, you know, if he -- if somebody takes the
stand that would be aware of his spending the night -- I'm
not talking about the police officer eh gave a self-serving
hearsay statement about that to, but if there is somebody --

you know, if there's somebody else that has knowledge of

.that could take the stand and testify that has knowledge of

that, you can ask them about that, obviously you can go into
that. &And if he wants to take the stand and testify, he can
take the stand and testify, but then he would be subject to
cross-examination.

If his statement,is Eoming in and the defense is
putting it in, then his cfedibility is in issue and it needs
to be subject to cross-examination on that issue.

Anything else?

MS. JOYNER: Nothing from the State, Your Honor.

MS. INZERILLO: Your.Honor, the defense does have
just some standard motions, - if we could put those on the
record.

The first is to determine if the State has
complied with Rule Five and Brady.

Ms . Joyner and I have been in constant contact on

this case over the last week, and we spoke as recently as
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this morning prior to beginning this case, but I just want

"to make a motion out of an abundance of caution make sure

there is nothing else.

THE COURT: Let me back up one minute. I'm sorry
to interrupt you, but I want to add-to my ruling, my last
ruling, thatdif the‘State seeks to intrdduce these oral
statements that he made that are not subject to any kind of
interrogation by the State, if they are admissions against
interests, you know, then they come in-on that basis. But
it would not come, this other statemeﬁt, if they sought to
introduce the statement, you can get it all out from the

statement. But if they don't seek to introduceit, that's

‘up to them whether they are going to introduce that or not,

but they can introduce these other statements against
interests that he made, because they wouldn't be hearsay on

that basis. I just wanted to make that clear on the record,

-my ruling.

"All right. Go ahead. I'm sorry to interrupt you.
MS. INZERILLO: That's.all right.

I jhst want to add out of an abundance of caution
to make the motion to make sure there has been no additionél
information received by the State since our last
conversation;

MS. JOYNER: And that's correct, Your Honor.

I do want to place this on the record. 1It's a-
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conversation with Ms. Inzerillo and I, and it's been an
ongoing conversation we have‘been having. I think it was
Thursday afternoon the victim contacted me and she said, "I
still have text messages on my phone." She came in and we
immediately started trying to sort of retrieve those text
messages. We were able to retrieve -- she was able to
e-mail to me text messages between her and Ms. Lori Starnes
that would have occurred from.the breakup forward up past
time of arrest. We e-mailed those to Ms. Inzerillo, the
dates and times.

The victim also advised me that she had all -- she
realized that in her phone memory there were all the text
messages, or many text messages, that the defendant had sent
during the period of time we would have been talking about
the period for stalking. She could not get those off the
phone that day. The phone is now broken, and I have shared
that with Ms. Inzerillo. We had hoped to have it processed
this morning, and Ms. Inzerillo has been veryvgraciéhs about
that, but we were going to get those text messages to her as
soon as we were able to process them off the phone. The
phone is broken, and so I.don't know how to retrieve the
text messages. |

There is additionally some extra messages the
victim told me about today that are also stuck on that

phone, but I wanted to make sure that our conversation was
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put on the record so there is never a question the State has
not in possession of those text messages or additional phone
voice messages.

MS. INZERILLO: She is correct, Your Honor. We

_have‘had that conversation.

We would just ask if the technological situation
is rec;ified and they intend to use tﬁose, they jus£ supply
us-with those. 7

MS. JOYNER: Certainly, Your Honor.

THE COURT: Okay.

‘MS. INZERILLO: Your Honor, the second motion is

to determine the prior record Qf the defendant, should he

“testify.

Your Honor, from South Carolina in the last ten

.yeais it would appear there are two convictions of which I'm

awafe'of. There is a DUI second offense from 2010, on which
Mr. Hooker is currently on probation. He receiQéd a year
suspended to six months probation.

It appears on the rap sheet a§ well there is a
conviction from 2003 of a DUS. * It says convicted, but
that's all the information that I have. .

THE COURT: 'Is that a DUS? You said driving under
suspension?

MS. INZERILLO: Yes, sir.

Your Honor, our position would be that neither one
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of those would be admissible.

And if the State has any other information that if
he had received any other convictions that are reflected on
that.

. MS. JOYNER: Not that I believe come in, Your
Honor. I did look at our computer system yesterdéy and saw
where Mr. Hooker had many years ago been charged with
resisting arrest, but ultimately pled to a municipal court
charge. Obviously that does not'cbme in.

The only other conviction that I'm aware of is a
Georgia conviction -for criminal trespass, Your Honor. He
was pled from a burglary to a criminal trespass. I just
don't knéw whét that offense carries, and so I would ask if
we could introduce that to impeach him, if he were to
testify.

However, I will tell the court, and this is sort
of jumping down into the défense motion five for any Lyle
for evidence, that if he were to open the déor, the faéts of
that case are somewhat similar. He did kick in a door of
someone else's apartment while he was intoxicated. So if he
were to somehow open the door to say this is not something
that was in his character, we certainly would cross-examine
him regarding that facts of the case.

MS. INZERILLO: We certainly understand that, Ygur

Honor.
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THE COURT: Okay.

MS. INZERILLO: The third motion is.fof‘a list of

‘criminal histories of any of the non-law enforcement

witnesses. I.have received a witness list from the State
and it appears there were seven. I'm not counting Mr.
Sénders, who is employed with the soliciter's office, but
theré are seven non-law enforcement witnesses on the State's
witness list. We would just ask for criminal-histories for
those. .

| | MS. JOYNER: When we have those run, we will -be
happy to share those with Ms. Inzerillo on a break.

THE COURT: Okay.

MS.»JOYNER: The only wifness I do not have
information on, I have’listedzAmanda.Graham.' She's not here
and it's very likely -she won't be called. But:if that does
change, I will provide her criminal history.

Mé. INZERILLO: We have already addressed motion
foﬁr, which is.the motion to sequester.

I wanted to address the fifth motion is the’
existence and admissibility of any prior bad acts under
Lyle.” I don't know,  outside of the sitﬁation in Georgia, if
the State is intending to introduce anything~else under
Lyle.

The only thing I would address now, Ms. Joynér and

I have had conversations about this. She informed me of her
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intent to get into other essentially bad acts by.the
defendant in regards to the victim that occurred prior to
the dates of the indictment. Our -- we would oppose any of
these prior incidents coming in. She's told me of one that
she was aware of that essentially the victim would testify
that our client broke in through a sliding glass docr, he
jimmied the sliding glass door and come in. He did that
approximately twenty times. We don't have any dates
referencing that that occurred between January and March of
2010. We don't have any specific dates, but in light of the
fact that the State has amended the indictment to actually
construct the dates, then we would ask that the State be
bound by then the four corners of the indictment and that no
prior incidents under Lyle or any other bad acts be allowed
in by the State.

MS. JOYNER: The break-ins that Ms. Inzerillo
testified to all occurred after she had broken up with the
defendant, so it would be within the date range alleged in
the stalking, December lst to February 28th.

Other incidents that would come in during that

‘time frame include -- and I just want to make the court

aware so I don't want you to be surprised by the testimony.
An incident in February where he broke the nose of Ms.
Graham's new boyfriend. It was the neighbor that was

referenced in the previous hearing. That was done when the
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neighbor, Mr. Bruton, came outside to try to talk Mr. Hooker
into leaving and he broke his nose and that was done in
front of Ms. Graham.

Her testimony will be essentially during this

-stalking period of time that there were multiple incidents,

multiple phone calls, repeated incidents of him coming to

" the house, breaking into the house some twenty times, coming

uninvited even when he didn't break in. So that would all,
I think, come in as to the resvgéstae of the stalking.

Now, as to any incidents that occurred prior to
the breakup, prior to the time of the stalking time framé,
there would be very minimal testimony from the victim about
the demise of the relationship, just as they had contact
that -- the only question I anticipate asking her was from
her perspective what led -- what led her to break up with
the defendant. And the way that I understand what her
testimony will be was that he had become more violent. 'He
was becoming more controlling, and it was simply becoming a
situation that she felf like she needed to get out..

Let me refer just really gquickly to my notes and
make sure I'm including everything.

(Off the record)

{Back on the record) -

“MS. JOYNER: Could I beg the court's indulgence

for just one minute?
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THE COURT: Yes.

MS. JOYNER: I need to ask her one question.

(Off the record)

(Back on the reéord)

MS. JOYNER: I misspoke a moment ago. October is
when the first time that he did enter the house without
consent. The victim will testify that the relationship
really started to sour in October, and that's when things
began to change. He definitely started calling her all the
time, wanting to know wh;re she was. If she didn't answer,
he would be angry. If she did answer, he wanted to know
where she was, and, you know,'tell her, you know, she better
not being seeing anybody. He became jealous, begin
suspecting her seeing other people. And so it really,
really spiraled from there and led for her decision to end
the relationship in December.

That would be the extent of anything that we would
5e talking about prior to the stalking date, would be
primarily from October on. And there would include some
periods where he did enter the house prior -- without her
permission.prior to the time that she broke up with him.

MS. INZERILLO: Your Honor, I would make, again,
the same motion that the State has amended the indictment.
The original indictment included October and included ‘the

time between October and February. And then subsequently
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this morning they decided.to amend thét to move that up to
December. So our position would be the thing that in light
of the State's moving to amend, that anything between
October and December - not be allowed.

MS. JOYNER: And we think that it's important for
the jury to have a context of why the relationship ended,
because I think that one of the things that we have to show
with the stalking is her actual fear;»aTﬁis actually
requires us to show her fear of him, that she actually felt
afraid of assault, or mélicious-injury, or death, or the
laundry list of things that are in;luded in the statute.

It would not put the -- it would not allow the
State.to’present‘the full case for -- basically the State
would be bound to say that, oh, . in December we broke up and
then for the implication to bé that all the sudden he turned
into this different pérson. It wouldn't -- it wouldn't put4
their relationship in the true context;

- This was not a good relationship, and‘we don't
want to get into the specifics of every horrible thing that
he ever did, but to say that he began entering the house
without her permission prior to the time that she broke up
with him; that he became more controiling. ‘It explains a
lot about her actions and it puts into context their
breakup. It shows why she. has this fear during this period

of time where he was stalking.
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We didn't -~ again, Your Honor, I want to say we
didn't just decide to amend this indictment this morning.
We notified the defense of it last week when -- or I think
maybg pefore that to reflect the date from which she -- the
approximate date from which she ended théir relationship,
because I felt like even though the October forward is
relevant to show her fear and to show the context of their
relationship and sort of explain why different thinés
happened and-why she reacted the way that she did and why
she felt the way that she did, it wouldn't beb—— it wouldn't
be fair, until that time that she said we are done and I

want you out of my life, to allege that he was stalking her.

. That's the reason for the amendment. It wasn't to suggest

that there may be other things would be irrelevant for the
jury's consideration.

MS. INZERILLO: I think I may be.just a little bit
confused. My understanding of the State's explanation is
that the indictment reflects the date they broke up, which
reflecting under the stalking, that that between the
December and February would be the pattern of incidents thaF
caused the victim to fear bodily injury or death, from my
discussions with Ms. Joyner, it would be a fair glean from
the indictment.

I think what the State is also arguing, though, is

in light of that amendment we want the indictment to reflect
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the pattern was between December and' February, but we also
want the jury to consider the samé*pattérn that occurred
from October, and I'm not guite sure the State could have it
both ways. And I would aék that in light of.the‘amendment;
which was, of course, moved for by the State, that any of
the -- that any alléged pattern prior to Decembér not be
allowed in. |

Fundamentally, Your-Honor, I mean, if she needs to
explain, you know; that broke up with him; he -- I felt he
was more controlling, that juﬁt that St;tement could go to
res gestae, but I think anything in terms of his actions
that would constitute a pattern for thié’jury to consider in
light of stalking, I think that perhaps oversteps the bounds
of the indictment.

MS. JOYNER: I don't think it's a question of the

- indictment, Your Honor. I think it's a question of, which

could happen in any case, evidence of when it come in to
show, it explains further the context of the whole case.

As I said before, it's not as though this was a
great relationship and on December 1lst, Your Honor, about
that date when she ended it he changed into a different
person. And if the jury is left with that impressibn, then
they are not left with the full impression of the case.

We are not talking -- we are not offering anything

prior ——
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THE COURT: Why did you amend the .indictment then?

MS. JOYNER: I amended it to reflect the .date of
which she ended the relationship, because the indicfment I
thought was -- it should reflect the period of time from
which she said to him "leave me alone. I don't wanf you to
in my life" forward. I thought that was in the interest of
the actual -- of the charge what was appropriate.

So what we are offering from October to the
amendment of the indictment is not pattern evidence. We are
not asking the jury to find him guilty of stalking bésed on
those things. It's simply we are dealing with-a case where
the intent of the defendant is very important and tﬁe
subjective beliefs of the victim are very, very important.

I mean, I think that to understand why she would
feel fear beginning on December lst, why his actions would
be significant on December 1lst, you have to go back to, what
happened prior to the events of December 1lst. |

If they had a wonderful relationship on December
1st and they broke up and then he began calling constantly,
well, that in and of itself isn't going to make a reasonable
person fearful of death, or assault, or malicious injury to
property. That_in and of itself wouldn't necessarily cause
fear. They broke up, they otherwise had a perfect
relationship, and he came by to her house intoxicated.

Well, that one incident in isolation might not cause a

89




10 -

11
12
13
14
15
16
17
18

19

20 -

21

22

23

.24

25

84

reasonable person to be fearful, or cause Ms. Graham under
that scenario to feel fear.

ﬁButvon December 1st, or on or about that date when
they endeq their relatioﬂship, if 'he began the pattern of
conduc¢t, there was -~ she already -- there waS‘alréad§ a
past history wheie he did things that were controlling.
There waé violence towards her. There was certain
intimidation. She ended the relati;nship.. So.already on
December ISt_hér subjective belief is that this is a
situation where there is fear; there is a possibility that
he is going to come back in my house; there is a poésibility
that he's going to show up at any given time; there ‘is a

possibility that he's going to call me, call me, and call

‘me. So it all ‘goes to her fear beginning on the date of

December 1st.

MS. INZERILLO: Just one final comment, Your -
Honor. "

Again, I think what the State is arguing and -
everything QOing back to October, that said, thére is a
fear, which is an element of stalking, which, again, with
the State's amendment ‘of the indictment'w§u1d precede what
the indictment has laid‘out.t ‘

From my review of .the stalkiﬁ§ statute there is no
exception for dating, or ma;riage, or anything like that.

v

So the victim certainly could explain "I was dating him, Sut
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I was fearful," and all: that could have been encompassed
under the original indictment and could have: explained the
fear, but I don't see anything in the statute that
precludes -- that gives us an argument that it's not
stalking, because they were dating.

‘S50 I don't think the December 1st, even though I
understand the State's logic, but that does mark an end date
for the victim in terms of the relationship, I don't know
that that initially is relevant when the prior incidences
and testimony she wishes to elicit from the victim would
ultimately go to the fearful things that Mr. Hooker
allegedly did, may cause fear that ultimately brings us here
today.

THE COURT: Let me clarify where you want to go
with that. I think she can testify -- even with the amended
détes in the indictment, I think she can testify as to what
was happening in the-relationship that caused her to end the
relationship.

Now, how far do ybu go with that? That's the
question?

I think she can testify that he became more
controlling; that he came to the house unexpectedly, to her
house, and came in unexpéctedly. She didn't know when he
was going to be there; and that he questioned her about any

other relationships and that kind of thing. I think you can
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go there to show what happened with regard to any
relationship in December, so I think you can do that.

But as far as going into breaking into the house

- and that sort of thing, I think you need to have your

October 1lst date, if yop-are going into the dates that he
broke into the house and that sort of thing.

I think you can show what the relationship, but if
you are going -- you know, going iﬁ and breéking into the
house prior to December --

'MS. JOYNER: He did breék'intb-the house after
December, all the way up until --

THE COURT: ©h, I understand. You can go into
that. There is no questionlabout that, okay, but you make
up.yOUr mind. Do you want to amend it back?

I mean, I assume, that because you had an ongding
relationship that your concern is that .there wés.still an
ongoing relationship if-there was some stalking going on,
but that does happen.in ongoing relationships before they
end. '

MS. JOYNER: Could I have just ‘a moment, Your
Honor?

THE COURT: Yes.

(Off the record)

(Back on the record)

.MS. JOYNER: The State would like to amend the
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indictment back from then. We will go from October 1st on.

THE COURT: All right. Any opposition from the

‘defense? Obviously you are not prejudiced by that. You

were already aware of the .dates.
MS. INZERILLO: Yes, Your Honor.

THE COURT: All right, we will amend it back to

October the 1lst.

_ Anything else?
MS. INZERILLO: No, Your Honor.
THE COURT: All right. I think‘we are probably
about ready to bring the jury up. We will go get the jury
now.

Does anybody need a break before we get the jury

up here?

MS. JOYNER: Your Honor, if we are going to go

straight into openings, may I --
| THE COURT: Well, I'm not saying we are going into

openings. It's going to take a little while to get the jury
drawn, so I don't know how far we are going to get, but we
can always take a break before openings. I don't have a
problem with that.

We will get tﬂem up here, it will probably be --
by the time we get them selected; I might give'them a
preliminary charge, which I usually do, and then we can send

them on out to lunch probably, and get into opening
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statements right after lunch. We will do - that.

Now, the strike; will be ten for the defense and
five for the State.

We will draw one aiternatet The strikes are two
for the defense and one for ‘the State on the alternate.

All right. bo y'all need a break, or are ve ready
to bring the jury up?

MS. JOYNER: 1I'm ready for the jury, Your Honor.

MS. INZERILLO: I'm ready, Your Honor.

THE COURT: The witnesses could be in here for
selection of the jury, but it's up to you all. I don't know
if you want them in or not. They can sit all the way in the
baék.

MS. INZERILLO: Your Hondr, just for clarification
before the jury comes up, the witness that's on my list is
the same Lori Starnes that is on the State's list. )Tﬁat
would be fine if you -- |

THE COURT: ﬁe will do it from theirs. I élready
noticed that. .

MS. INZERILLO: Surel

THE COURT: Thaﬁk you.

To the witnesées, potentiai*witnesées in the case.
If you are heré, you can stand up when I call your name.so
the jury can see who you are, to see if they know you

personally.
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(Whereypon, the jury venire panel entered the
courtroom)

THE COURT: Good afternoon -- excuse me, good
morning, ladies and gentlemen. It seems like afternoon.
It's getting cloée to it.

I apologize fgr the long delay in keeping you
downstairs. We had some pretrial matters in.this case that
we thought we would complete around 10:30, or so, when we
had you come in, but as it turns out sometimes we ran a
little over with our time. I apologize for the delay in
keeping you down there. .

We are ready now to get started with the trial in
the case of the State of South Carolina versus Robert T.
Hooker.

The State charges Robert T. Hooker with the
offenses of burglary first degree, malicious injury to real
property, and stalking.

To these charges the defendant has pled not guilty
and we aré about to go into a trial on these charges.

The State is represented in this case by assistant
solicitors Erin Joyner and Jennifer Colton.

Counsel, please stand so the jury can see who you
are in person.

Thank you. You may be seated.

Is anyone on the jury panel related by blood or
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marriage, friends with, or have any other type social,
business, or professional relationship ‘with either Erin
Joyner or Jennifer Colfdn? If so, please stand.

(No response)

THE COURT: 1Is anyone on the jury panel related by

" blood or marriage, friends with, or have any other type

social, business, or professional relationship with anyone
who works in the Sixteenth Circuit solicitor's office? If
so, please stand.

(No respénse)

THE COURT: The defendant, Robert T. Hooker, is
represented in this case by Melissa Inzerillo and Amy Sikora
of the Public Defender's office.

Counsel, would you please stand? Also ask,
please, Mr. Hooker to stand so the jury can see who he is in
person.

Thank you. You may be seated..

Is anyone on the jury panel related by blood or

- marriage, friends with, or have any other type social,

business, or professional relationship with Robert T.
Hooker? 1If so, please stand.
(No response)

THE COURT: 1Is anyone on the jury panel related by

blood or marriage, friends with, or have any other type

social, business, or professional relationship with either
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Melissa Inzerillo or Amy Sikora? If so, please stand.

{(No response)

THE COURT: 1Is anyone on the jury ﬁanel related by
blood or marriage, friends with, or have any other type
social, business, or professional relationship with,
including knowing anybody through representation with anyone
in tﬁe Sixteenth Circuit solicitor's office -- excuse me,
public defender's office. If so, please stand.

(No response)

THE COURT: Ladies and gentlemen of the jury
panel, I'm going to go through a list of potential witnesses
in this case. What I'm going to ask you to do, when I call
the potential witness' name -- and all of these witnesses |
may not be called, but they may be called. When I call the
potential witness' name, if you are related by blood or
marriage, friends with, or have any other type social,
business, or professional relationship with any of these
named potential witnesses, when I call their names, I would
ask that you please stand.

Now, if the witnesses happen to be present in the
courtroom, I'll ask them to stand, so the jury can see who
you are.

Shanna Graham.

This is Ms. Graham all the way in the back. Thank

you, ma'am. You may be seated.
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Robert David Bruton, spellede-R—U—T—O—N.

Ray Grahan.

This is Mr. Graham .all the way in the back. Thank
sir.

Alice Broome, spelled B-R-0-0O-M-E..

This is Alice Broome all the way in the back.

Thank you.

Lori Starnes.

This is Ms. Starnes in the back. Thank you.  You

may be seated. Thank you, ma'am.

you,

Brent Graham.

This is Mr. Graham all the way in the back. Thank
sir.

BAmanda Graham,  who is not present:

Sergeant Carlos Culbreath,.Spelled

C-U-L-B-R-E~-A-T-H, with the Rock Hill Police Department.

you,

This is Sergeant Culbreath in the back. Thank
sir.

Officer T.B. Felmet with the Rock Hill Police

Department. -

This is Officer Felmet. Thank you, sir.

Officer Angie Wells with the Rock Hill Police

Department.

She is in the back. Thank you, ma'am.

Officer Tony Slawson, spelled S-L-A-W-S-O-N.
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This is Officer Slawson in the back. Thank you,

sir.

Detective Keith Dugan from the Rock Hill Police
Department.

This is Detective Dugan down front. Thank you,
sir.

Yes, ma'am, how do you know Detective Dugan?

JUROR NUMBER 124: He investigated a case where I

was the victim.

THE COURT: All right. Give us your name and

number, ma'anm.

come down

124)

saying?

JUROR NUMBER 124:  Deborah Jones, 124.

THE COURT: 1If you will, I'm going to get you to
front for just a minute, if you don't mind.
Counsel, I'll ask you to come as well.

{(The following was a bench conierence with Juror

THE COURT: Counsel.

He investigated something, is that what you are

JUROR NUMBER 124: .Yes.
THE COURT: How was that? What was that about?

JUROR NUMBER 124: A thing from me forging checks,

stole some money.

THE COURT: From you?
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JURCR NUMBER 124: Uh-huh. -

THE COURT: And he investigated that?

‘JUROR NUMBER 124: Uh-huh.

THE COURT: Okay. 1Is there anything about your
relationship in that regard with Officer Dugan tﬁat would
interfere in any way, if he would be a witness in this case,
that would interfere in any way with your ability to give
both the State and the defendant a fair ;nd impartial trial
in this case?

JUROR NUMBER 124: No.

THE COURT: Thank you, ma'am.

(Bench conference with Juror 124 was éoncluded)

THE COURT: Anyone else?

(No response) :

THE COURT: David Sanders, who is with the York'
County solicitor's office. ’

(No response)

THE COURT: Has any member of the jury panel,
either préseﬁtly or in the past, ever been employed by or
volunteered with any city, county,'state, or federal law
enforcement agency or law enforcement victim witness
assistance program? If so, please stand.

Yes, ma'am, please éive us your name and number,

ma'am.

JUROR NUMBER 131: Susan Kirby, 131. I work for
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the FBI.

THE COURT: And, ma'am, how -- what is your
employment there?

JURORFNUMBER 131: Pardon me?

THE COURT: What is your employment with the FBI?

JUROR NUMBER 131: I'm a CTOP specialist. 1 -
answer complaint lines and I do searches. I sit on wire
taps.

THE COURT: You don't actually go out and arrest
people and that sort of thing?

JUROR NUMBER 131: No, sir, I do not.

THE COURT: Ma'am; is there anything about that

employment or experience in that regard that would interfere

in any way with your ability to give both the State and the

.defendant a fair and impartial trial in this case?

JUROR ‘NUMBER 131: No.

THE COURT: Thank you, ma'am.

Anyone else?

(No responsg)

THE COURT: 1Is any member éf the jury panel
related by blood or marriage to or close personal friends
with any person who is now or has ever been employedAby or
volunteered with any city, county, state, or federai law
enforcement agency or law enforcement's victim witness

assistance program? If so, please stand.
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Yes, ma'am, please give us your name and your
juror number.

JUROR NUMBER 21: Kim Black, numbér‘Zl.

THE COURT: .Yes, ma'am.

JUROR NUMBER 21: Uncle by marriage, Randy Clinton

with the Yotk County canine unit.

THE COURT: Ma'am, is there anything about that

relationship that would interfere in any way with your

"ability to give both the State and the defendant a fair and

impartial trial in this case?
| * JUROR NUMBER 21: No, sir.

THE COURT: Thank you, ma’'am.

Yes, sir, please giQe:us your name and number.

JUROR NUMBER 187: John Ratterree, jurdr 187.

My brother was a dep&ty‘Sheriff with York County
in'the mid seventieé.

THE COURT: Sir, is there.anything about that
relationship that would interfere in any way with your
ability to give both sides a fair and impartial trial in
this case? |

JUROR NUMBER 187: No, sir.

THE COURT: Thank you, sir.

Ma'am, we willigo back to youvon the front.

Yés, ma'am, give us your name and number.
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L 1 JUROR NUMBER 77: I'm Kimberly Durden. My number
2 is 77, and my son is a correctional officer at~tﬁe Moss
3 Justice Center.
4 THE COURT: Ma'am, have you-discussed this case at
5 all with him?
6 JUROR_NUMBER 77: No.
7 | THE COURT: 1Is there anything about that
8 relationship that would interfere in any way with your

\0

ability to give both the State and the defendant a fair and

10 impartial trial in this case?
11 JUROR NUMBER 77: No.
12 THE COURT: Thank you, ma'am.
(' 13 Yes, ma'am, please give us 'your name and number.
14 JUROR NUMBER 216: Claudia Strenk, number 216.
15 ) THE COURT: ‘Yes, ma'am.
16 JUROR NUMBER 216: .My grandfather.
17 THE COURT: Pardon me? -
18 JUROR NUMBER 216: My grandfather was the jailer
19 at one time.
20 THE COURT: All right. Ma'am, have you discussed
21 this case at all with him?
22 . | JUROR NUMBER 216: I didn't even know what the
23 case was.
24 THE COURT: I mean you didn't know, but I need to
(T 25 ask you, have you discussed this case at all with him?
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JUROR NUMBER 216: (Shaking head no).

THE COURT: Ma'am, I need to get you to answer
verbally because we are on the record. You need to answer
verbally instead of shaking‘your head.

JUROR NUMBER 216: Oh, no.

THE COURT: Okay. Thank.you.

Ma'am, - is there anything about that relationship
that would in£erfere in any way;with your ability to give
both the .State and the defendant a fair and impartial trial
in this case?

JUROR NUMBER 216: I don't be able to be say
because I don't know which way.

- THE COURT: . Ma'am, please come aown front.

(The following was a bench conference with Juror
Number 216)

THE COURT: You don't know whether you would be
fair to both the State and the defendant because somebody
that wbrks at a correction facility, is that what you are
télling me?

JUROR NUMBER 216: Well, if I have to be honest,
it's a murder, I'm already thinking the peréonlis guilty,
you see? - ~

And then another uncomfortable situation, I
realize you asked if I knew professionals by court for the

State. And until I could understand the question, it was so
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fast that -- I do work in the dental office, so several of
the. people, the police officers, the one person was in the
court yesterday, I recognized because he's a patient of
mine, but then I'm not supposed to say, because see -- I
mean -- |

THE COURT: Okay. Now, I don't want you to get
upset.

Are you saying that based on other things, other

than the fact that you have a relative at the detention

.center, that you would have problems in the case?

JUROR NUMBER 216: My grandmother was murdered.

THE COURT: Okay.

JUROR NUMBER 216: And then - they just -- now
yesterdéy I didn't even understand the question and teday I
understood what you said. You said if you know people
professionals. I do, but I don't know what, because if I
say I'm breaking HIPA. |

THE COURT: Okay. Well, I understand, but we are
not asking you to do that, to identify ahybody or anything
like that.

But, I mean, because yéu have some relationship
with an officer, you don't have to say in what capacity.

But, in any event, let me ask you this. Based on
what happened_to your grandmother you say?

JUROR NUMBER 216: Yes.
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THE COURT: I didn't understand that was the case.

.I thought you had thought just because they worked A

somewhere, but you are saying that she was actually
murdered? That's what you are saying?

JUROR NUMBER 216: She was. Aand also —

THE COURT: Let me ask yqu -

JUROR NUMBER 216: Because yesterday he asked
again and I.thought I already excused you, so --

TRE COURT: Already‘-— I beg your pardon?

JUROR NUMBER 216: Yesterday when these questions
were asked, one of the questions was if I had a family
member who was murdered and when.

THE COURT: No,:no, I didn't ask you»éhat
yestérday.

JUROCR NUMBER 216: Well, I'm sorry, it was the
other judge: - |

THE COURT: Oh, you Qerehin'the other courtroom?

JUROR NUMBER 216: Yes.

THE COURT: Oh, okay.

JUROR NUMBER 216: Then he excused, but he said I
already excused on the question before.

THE COURT: Okay.

JUROR NUMBER 216: I'm sorry. I'm confusing which
judge.

THE COURT: Okay. That would have been in the
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other courtroom where they do -- I think they are trying a
case where somebody was accused of murder. |

JUROR NUMBER 216: This isn't is the case here
this morning?

THE COURT: ©No, this is -- no, this is burglary --
burglary and malicious injury to property and stalking.
Those are the charges.

JUROR NUMBER 216: I understood murder: You see,
I can't even understand.

THE COURT: Let me ask you. Just be as hones; as
you can, could you listen to the testimony and evidénce in
this case and the law as given to you by the court and
render a decision which would be fair to both the ‘State and
the defendant in this case? Could you do that, or could you
not do that? Just be as honest as you can.

~ JUROR NUMBER 216: I don't think I can.

THE COURT: Okay. Well, that's -- that's an
honest answer.

JUROR NUMBER 216: Because it's too much
responsibility.

THE COURT: Okay. And I'm not going to require
you —--—

JUROR NUMBER 216: I don't want to be wrong.

THE COURT: You might have -- you know, you could

have told me that yesterday when we were qualifying

107




P

10
11
12
13

14

15 .

16
17
18
19
20
21
22
23
24

25

102

downstairs, but be that as it'may, I'm not going to reguire
you to sit on this jury, but what I would ask you to do is

just go back and have you seat and follow instructions, but
I'm not going to require you to sit on this case, okay?

JUROR NUMBER 216: Okay. Thank you.

THE COURT: I'm sorry you got upset.

JUROR NUMBER 216: ©No, that's okay. It's just a
little uncomfortable position for me and I'm sorry. It's
something if I were to have not really -- I'm not trying to
get away from my duty.

* THE COURT: Okay. That's fine. Just please go
back and have a seat.

JUROR NUMBER 216: Okay:-:

THE COURT: Just follow instructions.

JUROR NUMBER 216: Okay. Thank you, ma'am.

JUROR NUMBER 216: Thank you.

(Whereupon, bench conference was concluded with
Jufor Number 216)

THE COURT: Has any member of the jury panel,
either presently or in the past, ever been employed by or
volunteered with any city, county, state, or federal"
prosecutor's office or prosecutor's victim witness
agsistance program? If. so, please stand.

(No respbnse)

THE COURT: Is any member of the jury panel .
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related by blood or marriage to or close personal friends
with any person who is now or has ever been employed by or
volunteered with any city, county, state, or federal
prosecutor's office or prosecutor's victim witness
assistance program? If so, please stand.

{No response)

THE COURT: Has any member of the jury panel ever
contributed moﬁey to or volunteered time with any
organization which lobbies on behalf of victim's or lobbies
for tougher sentences for criminal offenders? If so, please
stand.

(No response)

THE COURT: Has any. member of the jury panel ever
contributed money to the Fraternal Order of Police, the
South Carolina Law Enforcement Officers Association, or any
law enforcement organization, or organization which supports
the police or law enforcement? If so, please stand.

Yes, sir, please give us your name and number,
sir.

JUROR NUMBER 28: Michael Bowens, numbef 28.

THE COURT: And what do you contribute to, sir?

JUROR NUMBER 28: Fraternal Order.

THE COURT: Sir, is there anything about your
support of that organization that would interfere in any way

with your ability to give both sides a fair and impartial
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triai in this case?

JUROR NUMBER 28: Noi"

THE COURT: Thank you, sir.

Yes, sir, please giveAus your name and number.

JUROR NUMBER 242: John Whitfen, 242

THE COURT: Yes, sir.

JUROR NUMBER 242: South Carolina Fraternal order
of Police Officers.

THE.COURT: Sir, is thefe anything about your
support of that organization that would interfere in any way
with your ability to give both sides a fair and impartial
trial in this case?’

JURCR NUMBER 242: No.

THE COURT:‘ Thank you, sir.

'Yes, ma'am, please give us youf name: and number.

JURCR NUMBER 178: Jacquelyn Picard, 178.

Fraternal Order of Police and the sheriff's
department. ‘

THE COURT: Ma'am, is the;e anything about your
support of thosg organizations that would interfere in any
way with- your ability to give both the State and the
defendant a fair and impartial trial in this case? .

JUROR NUMBER 178:. No, sir.

THE COURT: Thank you, ma'am,.

Anyone else?
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(No response)

THE COURT: Is any member .0of the jury panel
friends with or associates with any person who works for or
has worked for the York County Public Defender's office or
any criminal defense attorney? If so, please stand.

(No response)

THE COURT: All right, ladies and gentlemen,‘I'm
going to ask you now a series of about four questions. And
what I'm going to do is ask you to wait until I have
completed all four of these guestions. If you think one, or
more, of these questions may apply to you, or you need to
respond to one, or more, of these questions, I'll ask you to
wait until I have completed all four questions, and then
I'1l get you to come down front, which we can take your
responses with a little more privacy next to the court
reporter here. So listen carefully to these questions. If
you think one, or more, of them apply to you -- actually I
believe there are five of them, then please come forward
when you are asked to do so. Here are the questionsQ

Well, I beg your pardon, it looks like there are
about seven of them.

Have you or a member of your immediate family,
ever been accused of, investigated, arrested, or convicted
of burglary or other similér crimes? The first question.

Have you, or a member of your immediate family,
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ever been accused or investigated, arrested, or convicted of
stalking, harassment, or other similar crime?
Have you, or a member of your’immediate family,

ever been accused of, investigated, arrested, or convicted

of malicious injury to property or other similar crime?

Has any member of the jury panel been the victim
of‘stalking or harassment? |

Has‘any member of the jury panel ever been charged
with stalking or harassment?

Has any member of the jury panel ever been the
victim of a burglary or have a relative or close f;iend
that's been the:victim of a burglary?.

And, finally, do you have any beliefs, réligiéus

or otherwise, that would prevent you from you rendering

" judgment against another person?

If you need to respond to any of these questions
or any of these queétions apply to you, I'll ask you to come
to the center aisle at this time and come forward one at a
time, as the bailiff may direct.

(Whereupon, the foilowing were on-the-record bench
conferences) |

(Juror Number 155 approached the bench)

THE COURT: Come right on up here, if you will.

Give us your name and number for the record.

JUROR NUMBER 155: Joyce Miller.
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THE COURT: And your number?

JUROR NUMBER 155: 155.

THE COURT: VYes, ma'am. What did you respond to?

JUROR NUMBER i55; I was the victim of a burglary.

THE COURT: Okay. Ma'am, is there anything about
your experiences in that regard that would interfere in any
way with your ability to give both the State and the
defendant a fair and impartial trial in this case?

JURCR NUMBER 155: I don't think so.

THE COURT: Thank you, ma'am. You may return to
your seat. |

. {Juror Number 155 returned to fhe jury venire
panel) |

(Juror Number 136 approached the bench)

THB.COURT: Give us your name and number for the
record.

JUROR NUMBER 136: Myra Little, 136.

THE -COURT: Yes, ma'am. |

JUROR NUMBER 136: Not burglary, but robbery. My
husband and I, along with his parents, were robbed at.
gunpoint during vacation in Atlanta a couple years ago.

THE COURT: Ma'am, is there anything about your
experiences in that regard that would interfefe in any way
with your ability to give both ﬁhe State and the defendant a

fair and impartial trial in this case?
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JUROR NUMBER 136: ‘I don't think so.
THE COURT: Thank you, ma'am.

(Juror Number 136 returned to the jury venire

(Juror Number 120 approached the bench)

THE COURT: Give us your name and number for the
JUROR NUMBER 120: Rodney Jackson, -Jr., 120.

THE COURT: Yes, sir.

JUROR NUMBER 120: My apartment was burgled about

THE COURT: Okay. Sir, is there anything about

your experiences in that regard that would interfere in any

way 'with your ability to give both the State and the

defendant a fair and impartial trial in this case?

~ panel)

JUROR NUMBER 120: No.

.THE COURT: Thank you, sir.

(Juror Number 120 returned to the jury venire

f

{(Juror Number 10 approached. the bench)

THE COURT: Please give us your name and number

.for the.record.

JUROR?NUMBER 10: Frank Arnold,'number 10.
THE COURT: Yes, sir, Mr. Arnold. .

JUROR NUMBER 10: I had a burglary quite a number
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of years ago that was -- you know, I had -- that I bas the
victim of.

THE COURT: Okay. Sir, is there anything about
your experiences in that.regard that would interfere in any
way with your ability to give both the State and the
defendant a fair and impartial trial in this case?

JUROR NUMBER 10: No. No.

THE COURT: Thank you, sir.

(Juror Number 10 returned to the jury venire
panel)

(Juror Number 28 approached the bench)

THE COURT: Give us your name and number again for
the record.

JUROR NUMBER 28: Michael Bowens, number 28.

THE COURT: Yes, sir.

JUROR NUMBER 28: Yes, sir, I .was the victim of a
burglary.

THE COURT: Sir, is there anything about your
experiences in that regard that would interfere in any way
with your ability to give both the State and the defendant a
fair and impartial trial in this case?

JURCR NUMBER 28: I think it would.

THE COURT: Do you think it would interfere?

JUROR NUMBER 28: Yes.

THE COURT: All right. I'm not going to require

115




10
11
12
13
14

15

"~ 16

17
18
19
20
21
22
23
24

25

~ 110

you to sit on this particular jury, but -- on this case, 1
mean, but if you will just go back and have your seat and
just follow instructions. Stay with thé jury, okay? |

‘JUROR NUMBER 28: Okay.

(Juror Number 28 retgrned to the jury venire
panel)

(Juror number 44 approached the bench)

THE COURT: Give us your name and number for the
fecord.

JUROR NUMBER 44: Harry Carland, 44.

THE COURT: ‘Yes, sir.

JUROR NUMBER 44: I had my house burglarized and I
had property stolen two other times where I live.

THE COURT: 1Is there anything about }our

experiences in that regard that would interfere in any way

.with your ability to give both the State and the defendant a

fair and impértial trial in this case?

JUROR NUMBER 44: No, sir.

THE:COURT: Thank you, sir.

(Juror Number 44 returned tocthe jury venire
panel)

(Juror Number 26 approached the Bench)

THE COUR&: Please givg us your'namé and pumber
for the record.

JUROR NUMBER 26: Stephanie Bohnas, number 26.
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THE COURT: Yes, ma'am.

JUROR NUMBER 26: Last year my teenage son was\
accused of harassment by another student in high school and
he went through the arbitration program in York County.

And then as far as burglary seven years ago in
Oregon. My family was burglafized in a motel.

THE -COURT: Ma'am, is there anything about your
experiences in either of those situations that would

interfere in any way with your ability to give both the

State and the defendant z fair and impartial trial in this

case?

JUROR NUMBER 26: No.

THE COURT: Thank you, ma'am. .

(Juror Number 26 returned to the jury venire
panel)

(Juror- Number 178 approached the bench)

THE 'COURT: Give us your name and number for the
record.

JUROR NUMBER 178: Jackie Picard, 178.

THE COURT: Yes, ma'am.

JUROR NUMBER 178: Burglary.

THE COURT: You were burglarized?

JUROR NUMBER 178: Uh-huh. Yeah. I didn't-do it.
THE COURT: Well, we are on the record.

Is there anything about your experiences in that
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regard that would interfere in any way with your ability to

give -both the State and the defendant a fair and impartial

trial in this case? I X

panel)

record.

JUROR NUMBER 178:- No, sir.
THE COURT: Thank you, ma'am.

(Juror Number 178 returned to the jury venire

(Juror Number 220 approached the bench)

THE COURT: Give us your name and number for the

JUROR NUMBER 220: Curtis Tillman, 220.
THE COURT: VYes,. sir.:

JUROR NUMBER 220: Well, I have had one of my

vehicles stolen once, and my house was broken into once, and

I was having built -- I have had multiple times that I have

had burglaries, and I don't have much use for a thief.

THE COURT: Let me ask you, nevertheless, whether

anything about those experiences that would interfere with

your ability to give both the Staté and the defendant a fair

and impartial trial in this case? ‘By that I mean could you
/

listen to the testimony and evidence that comes in during

the trial and the court's instruction on the law and render

a decision which would be fair'and impartial to both the

State and also for the defendant? Could you do that or

could you not do that?
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JUROR NUMBER 220: I would do my best.

THE COURT: Well, I need a more definitive answer
than that. 'Just be as honest as you can.

JUROR NUMBER 220: I would say no.

THE COURT: Okay. Then I'm not going to reguire
you to sit on this particﬁlar case. So if you will just go
back and have a seat with the jpry and follow instrpctions.
Okay?

JUROR NUMBER 220: Thank you.

(Juror Number 220 returned to the jury venire
panel)

(Juror Number 173 approached the bench)

THE COURT: Come on up just a little bit more.
Give us your name and number for the ;ecord.

JUROR NUMBER 173: Lorraine Pagan-Tyler, 173.

THE COURT: Yes, ma'am.

JUROR NUMBER 173: I was the victim of rape.

THE COURT: Of rape?

JUROR NUMBER 173: Yes.

THE COURT: Ma'am, is there anything about your
experiences in that regard that would interfere with your
ability to give both sides a fair trial?

JUROR NUMBER 173: Yes.

THE COURT: Do you think it would interfere?

JUROR NUMBER 173: Yes.
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THE COURT: Then I'm not going to require you to

sit on this particular jury, but what I'll ask you to do is

just go back and have your seat and just follow instructions

with the jury. I won't-put you on this case, okay?

panel)

JUROR NUMBER 173: Thank you.

(Juror Number 173 returned to the jury venire

{Juror Number 207 approached the bench)

THE COURT: Please give us your name and number

for the record.

burglarized and robbed.

my car.

JUROR NUMBER 207: Katherine Shive, 207.

THE COURT: Yes. |

JUROR NUMBER 207: My business has been

THE COURT: In a house or on your property?

JUROR NUMBER 207: On the premises? ,

THE COURT: Well, no, not --

JUROR NUMBER 207: Because I had ~-

THE COURT: Yeah, you have t6 be on your pfoperty.
JUROR NUMBER 207: I mean your -- home.

THE COURT: Yes. |

JUROR NUMBER. 207: No, I had stuff stolen out of

THE COURT: Someone broke.into your car?

JUROR NUMBER 207: Yeah.
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THE COURT: Let me ask you whether there is
anything about your experiences in that regard that would
interferé in any way with your ability to give both the

State and the defendant a fair and impartial trial in this

case?
JUROR NUMBER 207: No.
THE COURT: Thank you, ma'am.
(Juror Number 207 returned to the jury venire

panel)
‘ (Whereupon, the bench conferences yere concluded)

THE COURT: I have just a few more guestions for
you, ladies.and gentlemen.

o Has any member of the jury panel had any prior
knqwledge abou£ this case from any source before coming here
to court today? If sc, please stand.

{(No response)

THE COURT: Has any member of the jury panel
formed or expressed an opinion as to the guilt or innocence
of the defendant Robert T. Hooker? If so, please stand.

{(No response)

THE COURT: 1Is any member of the jury panel
conscious of any ‘interest; bias, or prejudice for or against
the defendant Robert T. Hooker? If so, please stand.

(No response)

THE COURT: Can each member of the jury panel give
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both the State and the defendant Robert T. Hooker a fair and

impartial trial in this case?

(No
THE
of any reason
ju:of in this
(No

THE

If not, please stand.
response)
COURT: Does -any member of the jury panel know
whétsoever why he or she should not sefve as a
particular case? If so, please stand.
response)

COURT: Any additional questions requested of

the jury panel from the State?

MS.

THE

MS.

THE

THE

-

JOYNER: Not from the State, Your Honor.

COURT: From the defense?
INZERILLO: No, Your Honor.
COURT: , Madam Clerk, please give us a jury.

CLERK: When your name is c