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February 17,2015

Jenny Abbott Kitchings

Clerk of Court, South Carolina Court of Appeals -

P.O. Box 11629 : ECEWED

Columbia, South Carolina 29201 N
FEB 1 9 201

Ré:  Claude McAlhany v. Kenneth A. Cater, et al. 8C Court of App@'ﬁ
Appellate Case No. 2013-000578

Dear Ms. Kitchings,

Please find enclosed fifteen (15) copies of a recent South Carolina Court of Appeals
decision, McMaster v. Dewitt, M.D., Appellate Case No. 2013-000717, 411 S.C. 138 (Ct. App.
2014). Heard October 8, 2014, Decided December 3, 2014, Rehearing Denied January 27, 2015.

This recent Court of Appeals decision is being submitted by Respondent Eric Cogburn, as
a supplemental citation, which was not included in Respondent’s brief, as the decision was only
recently finalized and published. This case is being submitted in support of Respondent’s brief,
for the proposition that a Plaintiff cannot manufacture a genuine issue of material fact, for
purposes of overcoming summary judgment, by submitting conflicting statements of fact to the
court, either by affidavit or within one’s own deposition testimony. This case holds that the
court may dismiss as immaterial any conflicting testimony when, read in light of other consistent
testimony, the deviation does not also provide a satisfactory explanation of why the testimony
has changed.

This recent decision is directly on point, and for this reason, Respondent requests the
Court consider this opinion in evaluating this case, and allow it to supplement Respondent

Cogburn’s Brief.

Thank you for your consideration.
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Jenny Abbott Kitchings
February 17, 2015

By copy of this letter,
in this appeal.

RBN: adh
Enclosure

I am providing a copy of this case and letter to all counsel of record

Sincerely, /
/ -

Rlchard, B. Ness

CC: Danielle Payne, Esquire
William Barnes, Esquire



McMaster v. Dewitt, - S.E.2d - (2014) .

AT —

411 S.C. 138

., 418.C.138 »
Court of Appeals of South Carolina.

Joseph D. McMASTER, Appellant,
» , v. A -
John H: DEWITT, M.D. and Carolina -
Psychlamc Semces P.A. Respondents
. Appellate Case No. 2013~ 000717

‘

-;'No'. 5282.‘ J. HeardOct. 8,2014. '| Dec1ded
Dec.3,2014. |~ Rehearing Denied Jan. 27, 2015.
. Synopsxq g

"Background: Patient, who was hospitaljied twice for

psychosis, brought medlcal ‘malpractice acnon agamsl

'psycmamst and. psychlamsts employer allcgmg neghgence R . .
- in th_e overp:escnpthn of z_unphctarmnes Thie Circuit Court, L
_ Richland County, Alison Renee Lee, J., 2013 WL 6650845,
granted defendams motion for summary Judgment basedon

statute of hmnanons Patient appealed.

Holdings: The Court of Appeals, Few, CJ., held that:

[1] patient's malpractice claim accrued under the discovery
‘rule when patient's injury, his first hospitalization, occurred,
and - '

[2] patient's affidavit claiming that he did noi know 'at'lhe

time of his first hospitalization that he suffered amphetamine-
L]
induced psychosis was a sham affidavit.

Affirmed.

West Headnotes (16)

[1] Judgmient
' & Bar of statute of lmntanons

o ",'Summary Judgmem 1s appropnate When a

plamuff does not commence an acuon wnhm the s '

appllcable statute of llrmtatlons

: C.ases that c1te'th1s headnote

[2]

[4]

[5]

%
f

'._Appeal fuld Error
= Ext'ent of Review Dependent on Nature of
- Decision Appealed from

In reviewing a- decision to. grant summary -

_judgment, the appellate court applies the same
standard as the trial court.

- Cases that cite this headnote ™ -

J udginent_- ) .
= Absence of issue of fact .~

Summary Jjudgment is apprbpnate when there is

'no-genuine issue as to-any material fact and the i
_ moving party is entitled to a judgment as a matter-

of law Rules of Cn Pr0e Rule J6(c)

Cases that cnc tlns headnote

¥ ndgment

€= Presumptions and burden of proof

In determining whether any triable issue of
fact exists, precluding summary judgment, the
evidence and all inferences which canreasonably
be drawn therefrom must be viewed in the light
most favorable to the nonmoving party. Rules of -
Civ.Proc., Rule 56(c).

Cases that cite this headnote

Judgment
&= Weight and sufficiency

To establish a triable issue of fact, precluding
summary judgment, it is not sufficient for a party
to create an inference that is not reasonable or
an issue of fact that is not genuine. Rules of
Civ.Proc., Rule 56(c).

Cases that cite this headnote

~ Appeal and Error

= Allowance of remedy and matters of .

'procedure in general -

: :”I'he appellate court -reviews a circuit court's .
“decision to exclude a sham afﬁdavn offered ‘to’ :
"-suppon a-motion: for summary Judgment for B

abuse of discretion. )

WD

WestiawNext © 2015 Thomson Reuters. No claim fo-original U.S. Government Works.
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(1

- [81 -

«"Under the dlscovery rule;

Cases that cite this headnote

Limitation of Actions _
€= Health care professionals in general

A cdurlt applies the discovery rule looking to
the date the claim was discovered or reasonably . -

~ ought to have been discovered, 16 determine *

* -when an action for medicai malpractice accrues. - -
Code 1976,§ 15-3-545(A)..

Cases that cite this headnote’

Limitation of Acticns
&= Health care professmnals in gcneral

" begins to run-when the facts and cucumstanccs

9]

" induced psychosis, occurred, where psychiatrist -

of an mJury would put a person -of .common
know]edgc and experience on notice that some
right of his has been invaded or that some claim
agamst another party might exist. Code 1976, §
]3—3—345(A)

Cases that cite this headnote

Limitation of Actions
&> Health care professionals in general

- Patient's medical malpractice claim alleging

that psychiatrist overprescribed amphetamines
accrued under the discovery rule when patient's
injury, his first hospitalization for amphetamine-

told patient before patient's discharge that
amphetamines were the cause of his psychosis
and patient's medical records indicated that
his illness was likely substance-induced from
prescription pills and due to overutilization of the
prescribed amphetamines, even if the discharge

summary . did not mention medication as the -

cause of psychosis. Code 1976, § 15-3-545(A).

- :Cas_e_s'thai cite this headnote

o
SR & "Health care profcssmnalsm eeneral

leltatlon of Actlons

.Psychiatrist's .k_nowledgc_ rcggrdmg cause of
" patient's amphetaminc-induced._psychosis was’

the - statite of :
"_{hmnatlons for a medlcal malpracnce claim. .-

un

. Undcr» the discovery rule,

. immaterial in determining when patient's

medical malpractice canse-of action for alleged
overprescription of amphetamines accrued under
the discovery rule because only the -patient's
knowledge that a claim'mi'ght exist and when
he knew it was matenal Code 1976, § 15- 3—

545(A).

Cagcs that cite this headnote - -

Lmntatxon of Actwns

&= Health care professmnals in general

the event that

V-:commences ‘the running of the statute of .

. limitations for medical malpractice action is the
.‘mjuxy, if the facts- and cucumstances are such

that a reasonable pcrson would mquuc mto ‘

e whether the i mjury glvcs nse to a clalm agamsf

A the’ dcfendant Code 1976 §_15 3—545(A).

(12]

BN

Cases that cite this headnote

Judgment B

= Operation and effect of affidavit _ °
Patient's affidavit claiming that he did not
know at the time of his first hospitalization
that he suffered arophetamine-induced psychosis

was a sham affidavit, and thus was

‘properly disregarded by trial court in ruling
. on psychiatrist's limitations-based surnmary

judgment motion in medical malpractice action
alleging overprescription of amphetamines,
where patient's deposition - contradicted his
affidavit three times and expressed no doubt
about the facts as he stated them, patient did
not offer any explanation for his contradictory
statements, and patient submitted the affidavit
at the last'minute before the summary judgment
hearing. Code 1976, § 15-3-345(A).

. Cases that cite this headnote

vJ udgment ‘ : :
_ 6=° Opcratlon and effect of afﬁda\ 1t

»"'A trial court, may cxclude -an “affidavit when
it 1s submmcd 10. contradlct ‘that. parlys own _'

pl’lOI‘ swom statcmem in an attempt 1o creatc a

’ \f‘ées;i:-}WNeXt' © 2015 Thomson Reuters. No claim to-original U.S. G'o‘\{ernmén,'t_Wori_(s. ‘
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(14

sham issue of material fact, precluding summary

judgment.
Cases that cite this headnote -

[l

Judgment

- Operation and effect of affidavit

.'A deponent cannot- create a conflict and resist
i s'ummary judgment. with an affidavit that does
- not'give a sansfactory explanauon of why the -
-:tesnmony is changed between - deponents prior .
. sworn statement: and deponent s affidavit.

- ,_Cases that cite this headnote

- ) j[lS] ] . .
e Operanon and effect of afﬁdavxt

Judgment

L Explananons that may satlsfactonly explam
“.7. why-a, deponent's testimony changed bétween

[16)

deponent's prior sworn statement and deponem ]
summary judgment affidavit include the need

to correct misstatements made during the

deposmon to ‘elaborate " upon or clarify

information alrcady submitted, and to alter

‘testimony based on the discovery of new

evidence.

Cases that cite this headnote

Judgment .
&> Operation and effect of affidavit

In -distinguishing between a sham summary
judgment affidavit and a correcting or clarifying
affidavit, a trial court must take into account
the importance to the litigation of the fact
about which there is a contradiction; the more
important the fact contradicted by the affidavit
is to the outcome of litigation, the more likely a
trial court will be justified in refusing to consider

_the affidavit.

. Cases that cite this headnote

‘miedicine...

Attorneys and Law Firms

Charles L. Henshaw, Jr., Furr &Henshaw of Columbla for .
Appellam

Carmelo Barone Sammataro and RohertrGerald Ch_atnbers,
Jr., Turner Padget Graham & Laney, P.A., both of Columbia,

. for Respondent Carolina Psychiatric Serv1ces P:A; James
Edward. Bradley, ‘John Calvin Bradley; Jr., and. Margaretv .
:VAmeha Hazel, Moore Taylor Law. Fum P A , “ll of Westvg '
Colu*nbla for Recpondent '

Opmxon

 FEW,CJ.

¥ Joseph D. McMaster brought a med1ca1 malpractrce S
. c1a1m agamst John H. Dewitt, M D. and Carohna Psychratnc : T O
"SerV1ces PA. based on Dr. Dewms alleged neghgence in- oL

overprescnbm g McMaster the drug Adderall. The c1rcun
court granted summary jud gment for both defendants, ﬁndmg .
the statute of limitations barred McMaster's claim. We affirm.

L. Fact and Procedural History

- ‘Dr. Dewitt treated McMaster for Adult Attennon Deﬁcrt

Disorder and prescribed him Adderall. On May 13, 2008,
McMaster was involuntarily committed to Palmetto Health
Baptist “in a delusional and paranoid state.” Following
his discharge on May 28, Dr. Dewitt stopped prescribing
Adderall to McMaster. On June 25,2008, McMaster was once
again admitted to the hospital “in a paranoid and psychotic
state.”

On June 16, 2011, McMaster commenced a medical
malpractice action against Dr. Dewitt and Carolina
Psychiatric. He alleged Dr. Dewitt negligently overprescribed
him Adderall, which led to his psychosis and subsequent
hospitalization. The complaint mentioned only his June 2008
hospitalization.

During a deposition, McMas_ter testified Dr. Dewitt told him
in May-the cause of his psychdsis Speeiﬁcally, McMaster

~ stated, “[Dr. Dewrtt] ca]led it Adderall 1nduced psychosm T
: when I talked 0. [hrm] ” When asked what Dr Dewm did

wrong,” McMaster stated [H]e _]USI gave me 100" much‘

- WestiawNext ©2015 Thomson Reutérs. No claim to original U.S. Government Works. S 3

1 mean 1t was Just way too much and I dldnt T
_know it unnl 1t was too late s
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Dr. Dewitt and :Carolina Psychiatric moved for summary
judgment. They argued McMaster's claims were barred by the

* statute of hrmtattons because it began to run when McMaster

was hospttahzed in May 2008. See S. C Code Ann. § 15-3-
545(A) (2005). See id. (statmg a medical malpracuee claim

“must be commenced within three years from. the date of the
treatment ... giving rise to the cause of action or threé years

“from date of discovery or when it reasonably ought to have
) been dtscovered”)

; .

“Two days before the summary Judgment heanng McMaster

filed an affidavitin which he claimed he was not aware of Br:
Dewit's neghgence until June 2008. McMaster explained in

his affidavit that when he was hospltahzed in May, “Neither

{Dr. Dewiit] nor anyone else at that time suggested that

"Adderall . . had" caused me to have paranoxd psychosm
s or ‘that the amounts of Addera]l prescnbed to me ‘by Dr
'_-"iDewm had: caused me any harm 2 Instead he clarmed it ':'
-' ~was not unttl he leamed of his dragnosm 1n June that he ,
“Began to question whether amphetamlnes such as Adderall

had been overprescribed to [him].” Although he “recalled
that Dr. Dewitt's partner, Dr. Larry Nelson, had told [him]

in' May 2008 that Dewitt had a tendency to overprescnbe

amphetamrnes 1 he stated, “Dr. Nelson.did not tell me that'
[Dr.) Dewitt had overprescribed amphetammes to me or that

Adderall had calused me any injury.”

The circuit gralf'tted summary judgment, finding that when
McMaster ﬁled{his lawsuit in June 2011, it had been “more

than three years after he discovered that he was hospitalized -

due to the Adderall prescribed by Dr. Dewitt.” The court
based this ﬁndmg on McMaster's deposition testimony, in
which he stated: Dr. Dewitt told him in-May he had suffered

an Adderall induced. psychosis. The circuit court refused -

to consider thelaffidavit submitted by McMaster, finding it
“should be dlsregarded” as a “sham affidavit” under Cothran
v. Brown, 357 S .C. 210,218, 392 S.E.2d 629, 633 (2004).

II. Standard of Review

*2 [1] ‘[2j] [3] [4] [5] Summary judgment

appropnate when a plaintiff does not commence an action

- within the apphcable statute of limitations. See Kreumer v.
’ Davzd, 320 S.C. 283, 86—87 465 S:E. 2d. 88, 90 (1995)
,(afﬁrmmg “the‘grant[mg] of summary Judgment because the -~
- statute of hrmtatlons has explred”) In revrewmg a decmon'
tor grant summary Judgment we.apply the same: standard .
-as the circuit court Vaughan v. Town of Lvman 370 S.C.~
. 4306, 440, 635. ‘S.E.’Zd 631, 633 (2006). Under this standard,

! .

l

summary judgment is appropﬁate when “there is no genuine .
issue as to any material fact and ... the moving party is
entitledto’a judgment asamatter of law.” Rule 56(c), SCRCP.
“In determlmng whether any triable issue of fact exists, the-
evidence and all. inferences which- can reasonably be drawn.

) therefr_om must be viewed in thie light most favorable to the

nonmoving party.” Quail Hill, LLC v. Cnty. of Richland, 387 .

-5.C.223,235,692 S E. 2d-499, 505 (2010) (citation ormtted). )
_ “However, itis not sufficient for aparty to create an mference
- that is not reasonable or an issue of fact that is not genuu.e L
'Town of Hollywood v Flo;vd 403 S C. 466, 477, 744 S. E 2d

161,166 (2013).

[6] While South Carohna courts have not: established the

standard for reviewing the circuit court's decision to exclude»_~ S
a sham afﬁdavn federal appellate courts .use’ an: abuse of

discretion standard 2 See Corhran 337 S.C. at 218, 39’) _': R
SE 2d at 633 (“ﬁnd[mg] persuasxve the reasomng of federalf'_; S
case law” in adopttng the rule thata circuit court may exclude - :
a sham. affidavit). We adopt this standard and accordingly, -

must determine whether the circuit court acted within its
discretion in refusing to consider McMaster's affidavit.”

1I1. Statute of Limitations .
‘McMaster argues the circuit court erred in granting summary

judgment for two reasons: (1) a genuine issue of material fact
exists regarding when he was put on notice that Dr. Dewitt
acted negligently in prescribing him Adderall; and (2) the
affidavit he submitted two days before the summary judgment
hearing was improperly excluded as a “sham.” We find the .

circuit court properly granted summary judgment.

A. Notice Under the Discovery Rule

[7]1 (8] Subsection 15-3-545(A) provides that a plaintiff v
must bring a medical malpractice claim “within three years
from the date of the treatment ... giving rise to the cause
of action or-three years from date of discovery or when it
l&asonably ought to have been discovered.” We apply the

discovery rule to determine when an action accrues. Dunbdr"_ -
" v.. Carlson, 341 S.C, 261, 266, 533 S.E.2d 913, 915-16." o
(Ct App 2000). Under the dlscovery Tule, the statute begms. -
- to run when “the facts and cucumstances of’ an mjury would o
' :put a person of common knowledge and expenence on notice -
- that some right of his has. been invaded or. that some clalm'.’f -
iagamst another party mrght exist.” Knox v. “Gr eenvrlle Hovp

i

‘ .\“&'EStlB wiNext'® 2015 Thomeon Reuters No claim to onoxna! U S Guvemrr'ent Works 7 ‘ 4
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S_vs,., 362 S.C. 566,570, 608 S.E.2d 459, 462 (Ct.App.2005);
see also Dunbar}341 S C. at 266, 533 S.E.2d at 916.

*3 [9] Here, the eyidence demonstrates McMaster suffered
an injury in May 2008, the circumstances of which put him

on notice to inquire into whether this injury gave rise to a :
claim against D];' Dewitt. Dr. Dewitt prescribed McMaster -

- Adderall to treat hrs attention deficit -disorder,” and in his

.deposition, McMaster testlﬁed three times he was aware in
May that he was hosprt lized for Adderall induced psychosrs o o

_ The followmg 1§’ an excerpt from this deposmon

- Q: [Y]ou knew that then, when you went'in fto the hoSpltal] .

that [Adder'all] was the problem or'when you got out" '

i

A:No. Idldn’tlknow itwhenl wentin [the hosprtal] Idrdn t :
T from his May hosp1tahzatron stated he was diagnosed wrth_

know that was the problem when I went in.

E ’.A"'-Q But you knew it when you got out’? When you talked o

) your boss"
l

A: When I talked to —talked to the doctors on the ﬂoor
|

Q Okay. |

! , .
_ A: I mean, [Dr.] John [Dewitt] called it Adderall induced
psychosis when I talked to [him).

Q: And that \‘;Jas in May of 2008?

i
|

I
When asked what Dr. Dewitt did “wrong,” McMaster stated,

“[Hle just gave me too much medicine...

A Correct‘

. I 'mean, it was Just
way too much and I didn't know it until it was too late.” The

following exchange then took place:
! .
Q: And that would've been when you went into the hospital

me—,
A: Yeah. i
I

Q: —of 20087

_ |
“A:Right. |

Q: All right. And when you were discharged, did you
know what was wrong wit.h’you'f

A From what I was told, it was Adderall 1nduced
' psychosm '

- This testimony indicates McMaster was aware in May

~he suffered an Adderall ‘induced psychosis due to the -
medicine prescnbed by Dr. Dewitt. As we will discuss,
the record contains no admissible, material facts to the
com:ary Thus we find the circuit court properlv granted
svmmary Judgment because the statute of lumtatrons
began to run in May 2008.

- ‘lecMaster argues a question of material fact exrsts as to when .

his cause of actron accrued because the discharge summary

[p]aranord psychosrs of unclear enology ,. but the dlscharge:

summary from Tune contarned the dlagnoms “Medlcatron or - -
- drug induced psychosis.” He contends that because the May':

discharge summary did not mention medication as the cause
of his psychosis, there is a question of fact as to whether he
was put on notice of a claim against Dr. Dewitt.

We. find any conflict between the discharge sumn_:arie_s'

. immaterial in light of McMaster's deposition testimony.

Specifically, McMaster testified Dr. Dewitt told him in May
he had “Adderall induced psychosis.” McMaster certainly
knew Dr. Dewitt was the one who prescribed him Adderall.
This information, regardless of the diagnoses in the discharge
summaries, “would put a-person of common knowledge and
experience on notice ... that some claim against [Dr. Dewitt}
might exist.” Knox, 362 §.C. at 570, 608 S.E.2d at 462.

*4 McMaster also argues summary judgment was improper
because there is evidence indicating Dr. Dewitt did not know
in May that Adderall caused his hospitalization. According
to McMaster, the May discharge summary, which he claims
does not link his psychosis to any medication, demonstrates
Dr. Dewitt did not know the cause of McMaster's injury at
that time. Instead, he argues it was not until June that Dr.
Dewitt determined Adderall was the cause of his psychosis;

"as evidenced l)y the diagnosis in the June discharge summary.
- Therefore, ‘McMaster asserts it. was not possible -for him:. "
- to know in May that he had- suffered an. Adderall induced . - N
psychos1s because not even Dr Dewm knew the cause of hrs o

'May hospnahzanon '

"L 'Q And you were drscharged at the end of May 2008 from .

the hosprtal”

" A: May 2008. The first time, yeah.

W_e reject _this argument. First, the record does not support _
the assertion that Dr.. Dewitt did not know the cauge -

. WestlawNext © 2015 Thomson Reuters. No claim to original U.S. Government Works. -~ IR -4
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of McMaster's .May hosﬁitali_zation. McMaster testified
in his‘deposiﬁo:n that Dr. Dewitt fold him he suffered
an Adderall induced psychpsié in May. In addition to

' this testimony, |medical records- from McMaster's May

‘ hospifalizaﬁon indicate his illness was “lﬂ(eiy substance

induced from [prescription] pills” and due to “overutilization

of Adderall » Furthermore, the May discharge summary—

'Wrmen by Dr. Dewitt—stated, “It was felt that the patient’
had been overusing his Adderall ... [and] that mrght have .
o ‘precrpnated thrs delusronal condmon

{10} Secondi :.even. assummg McMaster's arlegatron
regardmg Dr. Dewm's knowledge to be true, this would not

_give rise to a genurne issue of material fact. See Town of '

‘Hollywood 4031S.C. at-477, 744 SE2d at 166 (“[1]t is not
. sufficient. for a party".to create -an issue of fact that. is.
. not genume’ ). Dr Dewms knowledge is 1mmater1al to our

'deterrmnatron of when the statute of l1m1tauons began to

run. Lnstead under Lhe dlscovery rule, the focus is on what
) McMaster knew and when he knew it--not how and from
whom he- leamed it—and the record demonstrates McMaster
knew the cause é)f his injury in May.
: o
. |
1. MéMasfer_"s argument also confuses the event that
triggers the running of the statute of limitations under the
discovery rule. McMaster claims the statute of limitations
did not begin to run until he discovered that Dr. Dewitt's
negligent conduct caused his 1nJury Under the discovery
. rule, however, the event that commences the running of
the statute of limitations is the injury, if the facts and
circumstances are such that a reasonable person would inquire
into whether tlre injury gives rise to a claim against the
~ defendant. See Knox, 362 S.C. at 570, 608 SE.2d at 462;
see also Arant . Kressler, 327 S.C. 225,229, 489 S.E2d
206, 208 (1997:) (rejecting appellant's contention that “the
time of discovery is the time when the treating physician's
actual negligenée becomes known”). Here, the “injury” is the

May'hospitaliza.'tion. 3 Thus, the question before us is whether
“the facts and :circumstances of [the May hospitalization]
would put a perSon of common knowledge and experience on
notice ... that s<:>me claim against [Dr. Dewitt] might exist.”
Id. (citatibn omitted) We find as a matter of law McMaster's
May hospltahzatlon coupled with his knowledge that it was.
mduced by Adlderall put. him on’ notice of a ‘claim against

-Dr. Dewm and commenced the running. of :the- statute . of-A :

B.Sham Affida\_'it

*5 [12] McMaster also argues the Vcircui.tdcoun erred in
granting summary judgment because it're_fused to consider his
affidavit, which contained evidence that he did-not know in
May he suffered a medication induced psychosis. We find the
circuit court acted within'its drscrenon

[13] A tnal court-. may excmde an. afﬁdavrt when 1t
was «ubmmed ‘0 co'm'adrct that partys own. prior swc"r

statement” in an ‘attempt to ercate a-sham issue of materia] -

fact.” Cothran, 357 $.C. at.218, 592 SE2d at 633. Our
supreme court delineated ‘the followmg consrderanons for

K “d1st1ngurshmg between a sham afﬁdavn and a correctmg or
_ clanfymg afﬁdavrt

' ':(1) thmer an eXplanatxon ls:offered L

. for the ‘statements that com.radrct prior .© o

sworn statements; (2) the importance

to the litigation of the fact about which

there is a contradiction; (3) whether the

nonmovant had access to this fact prior

to the previous swom testimony; (4)
the frequency and-degre_e of variation
between statements in the previous

swom testimony and statements made

in the later affidavit concerning this

fact; (5) whether the previous sworn

testimony. indicates- the witness was

confused. at the time; (6) when, in
relation to éummary judgment, the

second affidavit is submitted.

Id.

[14]  [15] The circuit court listed these six considerations

in its order and made findings to support its ruling. First,
the court found McMaster “has not offered an explanation
for his contradictory statements.” We agree and find this
consideration weighs in favor of excluding the affidavit.
A deponent * ‘cannot create’ a conflict and resist summary,
Judgment with an afﬁdavn that ... does not givea satrsfactory

g explananon of why the tesumony 1s changcd ” Torr es v, EJ B
Dupont De Nemours & Co 5219 F 3d 13, 20 (lst CH‘ 7000)‘ _
"-(crtauon ormtted) Explananons that may-. be sausfactory S

: hrmtanons ‘ , . include the ‘need, to correct: rmsstatemems made dunng the’-
’ ' deposmon Man‘m v Menel! Dow. thm Inc, 851 Fo2d-
703, 705 (3d Cir. 1988) to “elaborate[ ] upon or clanf[y]
. 1nformatron already subrmtted ™ Cole v. Homier Distrib. Co.,
WestiawNext [© 2015 Thomson Reuters. No claim to original U.S,, GovemmentWorks. 6
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-599 F.3d 856, 867 (8th Cir ’?010) and to alter testlmony _

based on the drscovery of new evidence, Ralston v. Smith &

Nephew Richards, Inc., 275 F.3d 965, 973.(10th Cir.2001).

McMaster's affidavit co‘ntains no justification. In fact, the
* affidavit makes no reference to his deposmon testimony at all:
See Torres, 219 F 3d at 20-21 (affmmng decision to strike
contradictory afﬁdavrt .because it provided no explanation
.and made “no reference to the contrary statements in [the]

- deposmon at all”)

McMaster "comeﬁdea in his Rule 55¢e), 'SCRCP motion and
argues on appeal the circuit court erred i m finding he offered
‘no explanation’ because Dr Dewitt “could not have told him
. :a diagnosis of dru g mduced psychosis’ until at least June 25

’

B - 2008” based on the d1agnoses in ‘the May and June discharge
summanes Th1s assernon with no. accompanylng allegauon'

consideration.

*6 [16] The second Cothran con51deranon requires the
circuit court to take into account “the 1mportance to the
litigation of the fact about which there is a contradiction.” 357

S.C. at 218, 592 S.E2d at 633. Under this consideration, the
more importantithe-fact contradicted by the affidavit is to the
outcome of litigation, the more likely a circuit court will be
justified in refus:ing to consider the affidavit. See Ralston, 275
F.3dat973 (ﬁndlng affidavit was a sham when it contradicted
deposmon testlmony that was- “demmental to [plaintiff]'s
sole remaining icause of action”); Martin, 851 F.2d at 705-
06 (disre gardmg affidavit because the contradictory- fact
contained in the affidavit was “of considerable importance”
to the litigation). The circuit court found “the date on which
_[McMaster] had notice of his claim is a central issue in this
case.” We agrée. The statements in the affidavit claiming
- McMaster did not know in May that he suffered a medication
induced psychosis directly contradict his prior testimony on
a fact that is pi.votal to whether the statute of limitations bars
his claim. ThlS consrderatron wexghs in favor of excludmg the
. affidavit. EE

: Regardrng the!' tIurd Cothran conmderanon—‘-‘whether the -

. -nonmovant had access to thls fact prior to the prev1ous sworn

’ ;testrmony,” 357 S C. at 218, 59’7 S.E. ’7d at 633 —the circuit
g court d1d not make a spec1ﬁc fmdlng However it is, obvrous -

'McMaster‘ “had access to this information bécause it was

within his own personal knowledge. Thus, this consideration
weighs in favor of excluding the affidavit.

As to the fourth consideration—“the frequency and degree

of variation between” the deposition testimony and the-
statements in the affidavit; id.—the court found. the - -

“testimony in his prior deposition varies greatly from the

staternents in his affidavit.” The record supports this ﬁndmg -
McMaster tesuﬁed three tlmes he knew in May that he: was
hospitalized for ‘Adderall mduced psychos1s and he never -
expressed doubt during the deposition as 10 when he: learned T
V this. Because his statement in the affidavit— “Nelther Dr. .

Dewitt} nor anyone else at that time [in May] suggested that

Adderall or other medications had caused-me to have paranoid

psychosm —directly contradicts his deposmon tesnmony,

-- this c_onsrderanon_welghs in favor of excludlng t_he afﬁdavn. -
. that his pnor testunony was in. erTor; .does. not explam why Co T . :
; McMaster ] testtmony was contradrctory Because McMaster )

~ * has prov1ded no explanatron for hrs contrary staternents we:
find 'the record. supports the circuit: court's finding as to t}us )

V.Regardmg the couns ﬁndmg as “to the ﬁfth conmderatnon'é;_
"— [t]here has been no 1nd1cat10n that [he] was confused )
durmg his deposition” —McMaster asserts that-on several-

occasions during his deposition, he stated his “memory was
faulty,” which he argues is adequate to show he was confused

at the time. We décline to address this argument because

McMaster did not assert to the circuit court that this portion
of his deposition indicated he was confused. See Hill v. S.C.
Dep't of Health & Envil. Control, 389 S.C. 1,21, 698 S.E.2d
612, 623 (2010) (stating “a matter may not be raised for the
first time on appeal”). Additionally, the record on appeal does
not include the portions of McMaster's deposition testimony
in which he supposedly made these stateients. See Rule

210(h), SCACR (“[T]he appellate court will not consider any.

fact which does not appear in the Record on Appeal.”).

*7 Finally, McMaster submitted the affidavit containin'g-
this new information “two days before [the motion for
summary judgment] was scheduled to be heard.” The last-
minute submission of the affidavit indicates McMaster was
atternpting to create an issue of fact for purposes of summary
judgment. See City of St. Joseph, Mo. v. Sw. Bell Tel., 439

- F.3d 468,476 (8th Cir.2006) ( “The timing of the affidavit ...
- indicate[s] that the [plaintiff] engaged in a last- minute effort
to create a genuine -issue of material fact t6 prevent the .. -
- entry of summary Judgment in [the defendant] s favor ”). This -
_consrderatlon weighs. i in favor of exc]udmg the afﬁdav1t ’

We ﬁnd the circuit court acted Wllhln its dlSCI‘CUOﬂ 1n refusmg‘ B g
10° consider the afﬁdavrt The evrdence 1n the record suppons] ER
" the circuit couit's ﬁndmgs asto each apphcable consideration, *

" and those findings. support the court's concluslon that the_'

- t‘éestiawhﬁe;f@ZO‘:SlThomson Reuters. No claim to‘original U.S. Go_ve'rnment_Works.' T R A )
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affidavit was submitted in “an attempt to create a sham issue  the applicable statute of limitations.4 Thus, the order of the
of material fact.” Cothran, 357 S.C.at 218,592 SE.2d at 633.  circuit court is AFFIRMED.

Iv. Conclusxon

We find the ClICUlt court properly granted summary judgment '
because there was no genuine issue -of material fact
regarding whcthjer ‘McMaster's claims .were uutimely'under

[F8)

4

" THOMAS and LOCKEMY, J1., concur.
Parallel Citations

A DR 2014 WL 6789885 (S.C.App.)

.Foomotes L |' S ' T
1.
g

The record .tﬂects that Adderall is an amphetarmnc

. 'See Ng uylen A Blondo 508 chAppx 93’7 (11th Cir 2013) (stating “[t]hc district court also did not abuse its dlscreuon when it st.mck .
[the) affidavit” because it “was entitled to dxsrcgard [the]} affidavit as a ‘transparent sham’ ”); EBC inc.v. Clark Bldg. Sys., Inc.. 618 )
, F3d q53, 27()—71 (3d Cu.2010) (rev1cw1ng district court's dec151on to exclude an errata shee( that contradlctcd prior testnmony and L g
- -applymg tbP “sham affidavit” e to find dlstnct court did not abuse its dxscrctmn in refus.ng to consider ... phc] cUntradxctory errata, L
sheet”); Cole v. Homler DLstrzb C 0., 399 F3d 836 867 (8th ClI ’2010) (addressmg dlsmct court's dec1snon to exclude contradxctory R

'afﬁdavnts and staung “[wle rcv1ew ‘this holdmg for- abuse of dxscrenon”) Delaware Valley FIor alGrp., Inc.v. Shaw Rose Nets, LLC

" 597F. 3d 1374, 1381 -82 (Fed Cir. 2010) (holdmg appcllant‘ “fail[ed) to dcmonstratc that’ thc district court abused its. dlscretnon in

excludmg evidence that contradicted pnor sworm tcstlmony) Wolfev. Jarmgan 357 Fed.Appx. 6’)1 623 (6th Cir.2009) (addressing
whether district court improperly considered a sham affidavit and stating “[w]e review the district court's decision to entertain or reject
afﬁdavns on this ground for abuse of discretion™); Scottsdale Ins. Co.v. Moreno, 133 Fed. Appx. 415, 417 (Sth Cir2005) (finding
district coun “abused its discretion by striking portions of [the] affidavits as shams™); Ralston v. Smith & Nephew Richards, Inc.,
275F 3d 965, 973 (10th Cir.2001) (“[I]t is not an abuse of discretion to concludc as the district court did—that these subsequent
afﬁdawts . fall within the ambit of creating a ‘sham fact issue.’ "); Kalis v. CoIgate—Pa]mohve Co., 231 F.3d 1049, 1055 (7th

Cir ”OOO) (*We review a district court's decision to strike or disregard parts of an affidavit in opposition to a motion for summary

Judgmen’t for an abuse of discretion.”); Torres v. E.I. Dupont De Nemours & Co., 219 F3d 13, 20-21 (1st Cir.2000) (finding “no

abuse of discretion” regarding “district court's decision to strike the affidavits” because they were contradictory to prior testimony

and provnded no explanation for the contradictions).

Mc\dastf:r expressly stated at the summary judgment hearing that his May and June hospltahzauons constituted the same injury:
[T]t's no question that this is an entire psychotic event that is occurring ... from May 13th all the way up until he is dlscharged
from the second hospitalization on July 10. The fact that he was dismissed and then had to come back shortly thereafter does
not mean that they are not connected and that he was not continuing to be under that disability during that entire period of time.

Under McMaster's. own theory of the case, the June hospitalization was a continuation of the May injury. Thus, his May
hospitalization is the relevant injury for determining when the statute of limitations began to run. Cf. Benton v. Roger C. Peace
Hosp!, 313 8§.C. 520, 523-24, 443 SE.2d 537, 538-39 (1994) (holding that when injuries constitute two separate and distinct
harms, the statute of limitations begins to run at different times for each injury).

We deciinc to address McMaster's argument that summary judgment was inappropriate as to Carolina Psychiatric due to its failure

to plcad the statute of limitations as an afﬁrmatwc defense. McMaster did not raise this argument to the trial court. See Hill, 389

SC.at {21 698 SE2d at 623.° ’
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