The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT - COLUMBIA, SOUTH CAROLINA
: 29211
BRENDA F. SHEALY 1231 GERVAIS STREET
CHIEF DEPUTY CLERK COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
www.sceourts.org

May 30, 2012

The Honorable:Connie Reel-Shearin
Clerk of Court -
180 N Irby St MSC-E Rm B11
Florence SC 29501-3456
i REMITTITUR

!

Re: Emmanu?el McFadden v. The State
Lower Court Case No. 2011CP2102391
Appellate Case No. 2012-208887

Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or trlbunal A
copy of the Judgment of this Court is enclosed.

Very truly yours,

Enclosure

cc:  David A. Spencer, Esquire
Mr. Emmanuel McFadden




"The Supreme Court of South Carolina

Emmanuel McFadden, Petitioner,

State of South Carolina, Respondent.

ORDER

Petitioner has filed a notice of appeal from an order of the circuit court
denying and dismissing petitioner's fourth application for post-conviction
relief (PCR). Petitioner has also submitted the explanation required by Rule
243(c), SCACR. We find petitioner has failed to show there is an arguable
basis for asserting the determination by the lower court was improper.
Accordingly, we dismiss the notice of appeal in this matter.

Moreover, we hereby prohibit petitioner from filing any further collateral
actions in the circuit court challenging his 1984 convictions without first
obtaining permission to do so from this

<

Columbia, South Carolina

April 18,2012

cc:  Emmanuel McFadden #124011
Assistant Attorney General David Spencer
The Honorable Connie Ree}Shearin
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State O7ﬂ South Cam//}qo

in_the Jupreme Court

Appeal from._Florence. .

Frmanuel Mefadden,

_Petitioner,
VA9, '

State_of South Carolina,

ﬂfﬁ[)@ndam

The_Petitioner received +he Order on /192011, of_the

Circuit Caurr defermmed that +/7/s action (s _barred as bemo

he afatuye of

imitotions. Rules ;243((1) 5CAL/% féOUIF(fﬁ Lou 10 orouzde aQ

LU!‘I‘I"ILCI’) exolor)ohon Q3 1o LUhLIJ Thm defcrmmm‘/m wAas

: :momoer This 6mlonohon must_Contain su#‘/cmm‘ 7[‘067‘5

amumcn+5 and_Citation 1o /em/ aufhmm 10 _shouwl that

+h€ré ) (MJ_QEQMQDLL@LS fOr Qs serfmn Hwaf d€+ermma-

tion by the [ouser Court was improper.

Hisfom{ |

The_applicatinn for fhst Conuiction RBelief (PLA) filed
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The Petitioners arqument thot +h/5
Qction is not barred as bemg SUCCESSIe
hased_on the_ Mandate set forth. in

_ﬁ/lﬁq vs. State of South Carolina.

... 0N September (47, 2011, " (fes” this is applicant’s ... is in:his

%urfhdoo 1cQtion 1o Court but the Petitioners Omu‘mmf

that this action_is not barred Qs DP//’)O 5ur/’555/v5 based

upon_the Mandate set fourth in T//eu s State of South

Carohno, The_Petitioner submits 1his 5uCC£55/(/6, application

pursuant,to_the Mandotes that are set fourth_in Tilley vs.
States, 311 S.€._32nd. 193(1999) Tn which +he Fetitioner file

under Tilley vs. State, who filed four PC.R _Hear /na

application, +h€ state fal led 10 _address all the /55U65 in_this_

(‘()56,7%07‘ make [+ mandatory for a BCA Qftorney 1Q

make sure_that_oll availaoble amunds are_raised _in_the

1Post Conviction Poceedmn u/h/ch was._not_done_in._the

applicants _initial P.CA Hea/ ing. MOndoforujoma/ Enroke.

|The court held that State Foum‘s fa//urﬁ t0_inform
detendant_Qbout /Y)Ondomru Parole _term pror 10_Quilty {

|Plea, and showing thot defendants wwould not have. oed

guilty,had he bem 50 aduised. warrant Habeas Beliet. see.

Blo:r . /Y)cCaﬁhu 381 Tad 6L02(9+h Cir 1935). als0 see;

{United State_v. u/olah 510 Tad 14 (bth Cir.1915),_a

debendont must_be._informed of +he. Maximum _possible

period_of /n(‘()r(‘PFOhOr’) and oﬁw direct Consequences
OP Q ()tuHu ple. '

Trial Counsel misrepresentation of the_maximum ﬁ

<
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penalty on counts of_indictment,which deferdont pled

ou:/fu conﬁﬂfufed Ine#e(’ﬁw Asamﬂmce OP Counse/ _and

Fad 197.(th Cir.1985), 0 o S SC__f_LgaaLcannof_fﬁere Ov%/

Tile ony further ol COCIUJQLQL)CY any_omendment 10_his

oor)hcohon muUSt_be_made by Coum_b State v. Sanders, 237 |

SE.and 53(1971), Fosfer_,_;ita:te_,ﬂﬂ_ﬁ._E._QdQOl(_/_%_QL___

lthus_if st Conuiction Coun sel_does not_amend the Pro Se
application,the applicotion has no way fo_have all

5ur>oomm ()munds heard. The om/mamL have et +o

recelve Q nfu/ bite_of the aple. of the Justice Tree, and

10 not have q full bite would prejudice _the gpplicants

;COSF.

New Discovery Evidence

1In this case  the mhmncr could not have been d/jcoveren’ ‘

lbedore trial, because counsel [ failed to order a_compentent

‘h€OrmO This material o ta heart Of the case,and issue of

ourH Or_INnOCence +ha+ counsels failure to seek _expert

+esﬂmonu from a document examiner prior to trial

.eﬁv‘obhshfd a_lack of due diligence., thus_undecmining

his_Claim. that. Post-+trial 6x0@r1‘ assistaonce 1o the @7%&

that the documents. State v Allen, 279 S.E. 2d.365,3btk-67

‘(qul)f SCRCrim P 39(B)

FAYAWAN B, TN o)
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The_applicants Qpplication was ol rm(ju properly amended

and_included within_his appendix for courv‘ session. The

applicants o#omfzu did not_raise_the_omended amumm+

LUIH’?H’) the Court 5655/()/’) t0_proye_the 70007‘5 7‘/’)6 /55UF

within_ the Qrguments wWas nOt mentione) were. ... G

dedendant mu5+ be_adyised of +he Conghmhom/ Fizo ts

he_or she_is wajuing. The opplicants sixth Ommf/mfm

R/am to Effective Ass:smnce of Counsel.

On_and about January the_planti wos involved in a

Ccar_accident and _in the accident he_had o serious_head

trama_one_or two days before, this_incident of #is case.
11Once_the oo/’nﬁ# had entered +he hospital the doctor

did_o_number Of tests The family doctor stated thar

he_had blood._in_the_{brehead_once he took the Cot

Jcon._of _his head.all of #his information wuas withheld

from_the Prli iminary Hmnm because_the attorney

failed_to _do_q d/smucm of +hf plaintitts cond/f/cm

bf’f()rf ()nm() NG [)/m
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Sufficient Facts

Under new! y drs(‘oucru of evidence_ e are. sub- oeonmm

l+he_old records brom the incidents ofJan. 1934 - also the

insuronce Compand has records_that will reflect informa.-

ton_on this mc/dem all of +his_informaotion is_valid and

shows_of creditable information. that #is court should |

cansider, before_end of Jurisdiction of Case

(issue) The Court must concern, Qt ¢ time_thot the Plaint# wias

olead/na 10 this chorge he was suffmm trouma to_the head

Ond h€ was on_three +uo(>5 of medmaﬂ@n His O#{)mm foilec +o

make the courts awore of his_condition_before mo/cma the pleq,

all of #is mformmf/m wWas withheld me the PCAR Hear/na and ‘
also_the Plaintitts cannat move frward. until the_court allows

the_Plaintiff 10 _havwe a +horounh [nestigation of the (Nsurance

compony, and the hospital he 0/50 IS makma a Alotion at

1Hhis +//Y)C 10 subnoma thi's valuable mf()rmaf/an fmm e

nsurance company and the hospital in_ Orcler for the

Plointiff 160 move- forward in a Wit of Certirorari .

(Lau)) Defense Counsel failed to ask for Psychiatric Evalution of

Petitioner, fall be*"ore oreva;/mo professional norms and constituted

ineflective assistance. The standard of proof-in +his Case_was

hased on prpoaderance of evidence. Bouchillen_v. Collins, 907 F

2d 599 (5+h_Cir. 1990)

(Law) The "End of Justice ': stated +wo turther 00NLS should

PRGE5=5



... be noted Ft'rsf,fhc 7[()1”?90/}’)9 enumeration (s not _intended +o

be_exhoustive, the test (s ” The End of Justice"ond i+ cannot

be_tGo ff’nfilq ,O()N/'('u/()r/zfd _Second,_the_burden_is on the

application 1o shou +haot a/fhr)ughfhe gmunds of e new

application o show. . ‘

I\Iemlu Dlscoueru

Insann‘u Defense

. Coumcl’sfo[lurc to enter the Tnsonity Defense Ofter houing seen

letter from. Psuchimrm stating that deterdont was _manic._and

o<ucho+/c i Jhen he mmm/ﬁed the crime_betore odwsmn defendam

10 oleod quilty constitutes Tnetectie Bssistance of C{)(méf/ US.v.

Kau#‘mgn 109 E 3d_(806.(3rd Cir.1997). Coersion, of atfarney t0_take

a_plea agrffmm% whith was ambiguous, amounted_to. Inefective

Assistonce of Counsel, US. V&Bgr:detsﬂg_ﬂid_i(ai@w/n_my_‘

[Trial Counsels_inetfectiveness constituted. cause” ond court's

failure along with the_prosecutars foilure , +o ac/e%um‘e/u
| mfomq deremdam that _mere presence, Gt the time Crimes

weee._ Committed did not constitute_the _elements of - the

mfwcéme amourtted 1o o tundanent m/;s'('a/"r/mﬁ ot Justee

and rmu:red Eurdem‘zoru Heormo see., Nevarez Diaz v, 5. 8970

£.2d LH?( 1th_Cir. 1989), undar nm) C//S(‘OUFru euidence._af_the

gocument. Lab 1-84-029 , F- 84-6320-14_+hi5 report Shows fua
(2) itferent QunS3, see Marked _34- /0/ and 3L4 -10-2. 777@

Ph @?(Z" 5 -



s Plaintiff roised a procedural and o substantive claim of

incompetency Gt the time 10 take Q Plea_of Gu:'/ﬂ/ ond arques

thot the state trial court violated his Procedural Due Process

Aight undler Fote v. Robinson, 383 U.S 375 865¢t 936151 Fd

Qd 315(1990). The (L5.C.A fourth teenth amendment.

Pr esenting 10 Due Process ‘Clause” prohibits the State

from +ruma and consisting mentally .incompetent

J
defmdam&s see, Jome v, Smo/cforu c/fe as QS? F.od 1562

(1ith Cir.1992). See, Hoz/dm&aiew

SJMeJkEdemH_io_iE_gld_a_U_,;éegm_ia tate v,

Pierce, 20,3 S.C. 23,2071 S.E. ad WY.(1999). State v. South,

uwum_m_y_@am_m_

325, 256 S.E. 2d. ‘737 (1979)

—PACE -3




Conclusion

Tn, the conclus 'oh Of ‘H’)é Explanation of +he

sublicient ond facts of +his case, should _be_granted,

on_Q _number Of_issue.and the substance Of the

Claims brouoh% 10_the courts aftention, The Petitioner

Qlso mammmed that the evidence was relevant. +o

\
|

nis QU/HU Or_innocense._because. he. did not . receive

(Dmocﬁm‘ h(iOf/rmJ)nd counsel fallure o /r)form the

Potitioner betore mf@rmo quilty plea, that Sentence

erh+ he_undler the amfenc/no Gwdf/mc Constitute

Treflectie Assistance " The End of Justice” reowre

Federal Court. 10 _entertain successive ocf/f/om ()n/u

where_+he Petitioner makes o co/afzm/ 5howma 070

factual innocence. The Petitione 4or a Wit of”

|Cetirorari should._be gmnffd.

ﬂ@p@@ﬁ/_gicmmﬁéd,_

l

’,
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Emmanuel MeFodden # 124011 o
Turbeville C.I. TAWCA B-i54 S S 65

P.O Box 252 | iy L S i
Turbeville, 5.C. 29162

.'n' ) A
HO J .:’ A .::, h: :Z) TTRASTETRT PTINEY HOWES
A cAba b 02 1M $ 00.65°
BN RNy 0008001110 APRO2 2012
T VNET % MAILED FROM ZiIPCODE 28162

Clerk of Court

Supreme Court of 8.C.

P.O. Box 11330
Columbin, 5.C. 292

‘;?c_r.f’._i l G M TR T 'Illl“l‘llbl’l‘lllll']lH”Ill“ll“lll”l”lllll”l”l”lllh’
’ L ; P R R AR




i

The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
BRENDA F. SHEALY (803) 734-1080

CHIEF DEPUTY CLERK FAX (803) 734-1493

March 7, 2012

Emmanuel McFadden #124011
Turbeville Correctional Inst.
P.O.Box 252

Turbeville, SC 29162

Re: McFadden, Emmanuel v. The State

Dear Mr. McFadden:

This Office has received a notice of appeal in the above post-conviction relief
action. Since the order of the circuit court determined that this action is barred as
being successive and as being untimely under the statute of limitations, Rule
243(c), SCACR, requires you to provide a written explanation as to why this
determination was improper. This explanation must contain sufficient facts,
argument and citation to legal authority to show that there is an arguable basis for
asserting that the determination by the lower court was improper. The failure to

make a sufficient showing may result in the dismissal of this matter.

I ask that you provide the explanation required by Rule 243(c) within twenty (20)
days of the date of this letter.

Very truly yours,

CLERK
DES/jj

cc:  Assistant Attorney General David Spencer
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State of South Carolina ) FEB 28 2017

County of FLORENCE. )
) 5-C. SUPREME coypy
) IN THE COURT OF COMMON PLEAS

, : )
APPLICANT, ~
: CASE# 201-¢H-21-239
Vs. '

NOTICE OF APPEAL
"WRIT OF CERTIORARI
s2) Rule 203 SCACR.

Rule 243, SCRAP.

STATE OF SOUTH CAROLINA
RESPONDENT

i
S N PN

Tﬁe Applicant is file a notice of appeal base on
the rule 203 and 243 of the court. and the service and filing
defined by rule 262 time for service. The notice of appeal shall
be file with the clefk of the lower court and with clerk of the
Suprema Court,this fee is not reguired for criminal appealé or
appeals by the Stats of South Carolina or its departments or
agencies. and under Rule 243, ©Notice of appeal énd Ordering
Transcript, and shall obtain from the court reporter a transcript

of the proceeding in the lower court.

DATED THIS 237*-DAY OF I lnt aonr ,20_12.
RESPECTFULLY SUBMITTED

By Oni o and subscribes baiore me this
rd‘d~ycf T , 2002 .

. (L.S.)

i\’ulal o Puisho Ir_zl Souan Cer olina .

My Commission Expires: g--2. 20 j{,




RECEIVE]D)
| R 282012
STATE OF SOUTH CARCLINA.

3.C. SUPREME GOURT
COUNTY OF FLORENCE.

) IN THE COURT OF COMMON PLEAS.

Applicant, ) Case;# ZOil- P~ 21-239

vS.,

STATE OF SOUTH CAROLINA. AFFDAVIT OF SERVICE BY MAIL.

Respondent.

R

(1) I am an inmate at Turbersville Correctional Inst.
{2)Regular communication by mail exists throughout the. State
of South Carolina and that this 1is a proper circumstance of
service by mail.
{3) I havethis day served 'a copy of the Notice of Appeals in the
above-captioned matter on the following person(s) by depositing

same in’ the United State mail.postage prepaid.

To,Attorney General Office. Clerk of Court.
Post Office Box 11549 Att;Connie R Sheorin.
Columbia S.C.29211. 180 N.Irby st MSC-Room

B-11 Florence S.C.29501.

Clerk of Court Office.
Supreme Court,Bldg,Suit 305.
Columbia S.C. 29201.

Dated thisgga““éay of feb,2012.

fjgpectfully Submitte?. N
éf,~1vuwnﬂvxqu//¢4 azaz ~
SWOE‘?:! to and sub<cnbed before me this .

, 2012
(LS)

Nokary Pubftc for Scutt

My Commission Expireé: 4.27-20)k




State of South Carolina

)
County of FLORENCE )
)
) IN THE COURT OF COMMON PLEAS
)
APPLICANT, )
) CASE # 201 -¢9-2\- 239
Vs. '

NOTICE OF APPEAL
WRIT OF CERTIORARI
Rule 203 SCACR.
Rule 243, SCRAP.

STATE OF SOUTH CAROLINA
RESPONDENT

.\;
'L
e

The Applicant is file a notica of appeal base on -’
the rule 203 and 243 of the court. and the servica and filing
defined by rule 262 time for service. The notice of appeal shall
be file with the clerk of the lower court and with clerk of the
Supreme Court,this fee 1is not required for criminal appeals or
appzals by the State of South Carolina or its departments or
agencies. and under Rule 243, Notice of appeal énd Ordering
Transcript, and shall obtain from the court reporter a transcript

of the proceeding in the lower court.

DATED THIS 23 %pay of e son ,20_12

RESPECTFULLYS MITTED;; :

SWIURN 1o and subscribed beiore me this

rd-day oi L2002 .
i C&ﬁh O (s

:’:' [ :*t),,".- Seendt
Nutary Putic for South Carolina

My Commission Expires: 4 -2+. 20,




STATE OF SOUTH CAROLINA.

COUNTY OF FLORENCE.
IN THE COURT OF COMMON PLEAS.

Applicant, Case:;# zoll. ¢P~ 21-239

VS,

STATE OF SOUTH CAROLINA. AFFDAVIT OF SERVICE BY MAIL.

Respondent.

R N

(1) I am an inmate at Turbersville Correctional Inst.
(2)Regular communication by mail exists throughout the State
of South Carolina and that this is a proper circumstance of
service by mail.
(3) I havethis day served ‘a copy of the Notice of Appeals in the
above-captioned matter on the following person(s) by depositing

same in the United State mail.postage prepaid.

To,Attorney General Office. Clerk of Court.

Post Office Box 11549 Att;Connie R Sheorin.
180 N.Irby st MSC-Roon
B-11 Florence S.C.29501.

Columbia S.C.29211.

., Clerk of Court Office.
Supreme Court,Bldg,Suit 305
Columbia S.C. 29201

Dated _tthQifdéay of feb,2012.

Respectfully Submltrég
/prpz P4 S 2N z'(f//tqc «Jé/

fore me this

nd sud
3 fg ‘Y;).e.'h.. 40_1.__
! m%:; (LS)
v PUD Scuth™arciina

My Commission Expires: 4.2 201k
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FORM 4
STATE OF SOUTH CAROLINA o * JUDGMENT IN A CIVILFCAS2012 -
COUNTY OF FLORENCE™=5" "~ -1, ¢ 87y CASE NUMBER 2011CP2102391
IN THE COURT OF COMMON PLEAS - 8.C. SUPREME COURT
Emmanuel Méfadden R DFC 30 AH11:5L | State
| COUNIE REEL-SHEARIN
ColP & GS
£LORENCE COUNTY. SC
PLAINTIFF(S) , DEFENDANT(S)
Submiitted by: [] Self-Represented Litigant

Attorney for: [_] Plaintiff [ ] Defendant , ‘

DISPOSITION TYPE (CHECK ONE)

modify arbitration award,
'DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)

: ] Affirmed; D Reversed [] Remanded; -] Other:

[] . JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

n DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered.

[0 ACTION DISMISSED (CHECK REASON): [J Rule 12(b), SCRCP; (] Rule 41(a), SCRCP (Vol. Nonsuit);
[J Rule 43(k), SCRCP (Settled); ([ other:

[0 ACTION STRICKEN (CHECK REASON): [J Rule 40(j) SCRCP; '] Bankruptcy;

- [)-Binding arbitraticn, subject to right to restore to confirm, vacate or (] Other:

)

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order; (formal order to follow) [ Statement of Judgment by the Court:

ORDER INFORMATION
This order ] ends [_] does not end the case. _ Additional Information for the Clerk:

CPFORM4M
SCCA SCRCP Form 4C (Revised 10/2011)



p lNFORMATION FOR THE PUBL[C lNDEX

1 fere.is no J.udgfh‘ent mformatlon, mdlcate “N/AY i one of the boxes below S

Judgment in Favor of Judgment Against Judgment Amount To be Enrolied
(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

. 12/30/2011
Circuit Court Judge Judge Code Date '

For Clerk of Court Office Use Only

CPFORM4M
SCCA SCRCP Form 4C (Revised 10/2011)
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This judgment was entered on December 29. 2011, and a copy mailed first class or placed in the appropriate attorney’s box on
December, 2011, to attorneys of record or to parties (when appearing pro se) as follows:

David A. Spencer S.C. Attorney General's Ofc. P.O. Box

Emmanuel Mcfadden P.O. Box 252 Turbeville, SC 29162 11549 Columbia, SC 29211

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

(i Roel Shenon

Connie Reel-Shearin - Clerk of Court

Court Reporter

CPFORM4M
SCCA SCRCP Form 4C (Revised 10/2011)
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STATE OF SOUTH CAROLINA )'l“lN THE COURT OF COMMON PLEAS
(E&ETH JUDICIAL CIRCUIT
COUNTY OF FLORENCE 2011 0EC ;9 PH}E 3_01 [-CP-21-2391

CONMIE REEL-SHEARH N 11_n0. = 1= 223G |
Emmanuel McFadden, SCDC No. lzé%;{& "CPP%’(J,%T‘%\A 'ﬁv \ C’ P z!
Y SYUFINAL ORDER

Applicant, )

)

2 )

)

State of South Carolina, )
)

Respondent. )

)

This matter is before this Court by way of an application for post conviction relief

(PCR) filed September 7, 2011. This is Applicant’s fourth PCR application challenging

" his 1984 murder, armed robbery, and criminal conspiracy convictions. He is alleging

ineffective assistance of counsel. The State made its return and motion to dismiss on
October 12, 2011, moving to dismiss this application on grounds of being successive and
filed beyond the statute of limitations. After careful review of the pleadings from both
parties, this Court issued a Conditional Order of Dismissal dated October 28, 2011. The
Conditional Order was mailed directly to Applicant on November 3, 2011 and served
personélly on Applicant by SCDC on November 16, 2011 (see attached Affidavit of
Service). Applicant made his response to the Conditional Order on November 29, 2011
in the appropriately entitled document: “Objection to Conditional Order of Dismissal”.
Applicant admits “Yes, this is Applicant’s fourth P.C.R. application.” Applicant
argues that his claims of ineffective assistance of counsel are “newly discovered”.
Primarily, his claims allege defects in the plea proceedings. Certainly, these claims were
discoverable in prior PCR applications. Applicant also alleges counsel was ineffective

for failing to utilize a SLED ballistics report. Applicant has failed to indicated why this

Page 1 of 2




f

alleged report could not have been discovered with due diligence in a time frame of less
than twenty-seven years since the convictions and could not have raised the issue in one

ol his first three applications, the third being filed as recently as 2006. This Court finds

Applicant has not provided sufficient reason why the Conditional Order should not -

become final and therefore dismisses this application with prejudice.
[T IS THEREFORE ORDERED that, for the reasons set tortn above and in the

Court’s Conditional Order of Dismissal, the application for PCR is hereby denied and
dismissed with prejudice.

This Court hereby advises the Applicant that he must file and serve a Notice of

Appeal within thirty (30) days of the service of this Order to secure appellate review. See

Rule 203, SCACR. The Applicant’s attention is directed to Rule 243, SCACR, for the

procedures following the filing and service of the notice of appeal.

AND IT IS SO ORDERED this 27 _day of //jé&

,2011.
Ve
Z, %
S
Ladbr” %f
MidKael G. Nettles
Administrative Judge
Twelfth Judicial Circuit
L 2
- 4 -
g [ } AT
. 2283
, South Carolina.- Reom © o=
59z N f
Mgy VP e
Zg?‘r-l- — § s
Zm2 = oo
TN ‘
Z oz W
g D Y
L GO
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FORM 4

. STATE OF SOUTH CAROLINA T TR . JUDGMENT IN A CIVIL CASE
COUNTY OF FLORENCE '1‘“ ", g E CASE NUMBER 11CP2102391
IN THE COURT OF COMMON PLEAS ()%9/\
ey O
" Emmanuel Mcfadden AITWEOT -3 Fridral State - Q ‘% V)
COMINE Bhil
FLox
PLAINTIFF(S)
Attorney for: || Plaintiff D@Wt /’4
Submitted by: - [[] Self-Represented Litigant :'
DISPOSITION TYPE (CHECK ONE)
[C] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
0O DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered.
[0 ACTION DISMISSED (CHECK REASON): (] Rule 12(b), SCRCP; [J Rule 41(a), SCRCP (Vol. Nonsuit);
(] Rule 43(k), SCRCP (Settled); [] Other: ‘
[[] ACTION STRICKEN (CHECK REASON): (] Rule 40(j) SCRCP; (] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or (] Other:
modify arbitration award;
. [ DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[] Affirmed;  [J Reversed; [} Remanded; [ Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [J See attached order; (formal order to follow) [ Statement of Judgment by the Court:

ORDER INFORMATION
This order [_] ends [_] does not end the case. Additional Information for the Clerk:
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or if'any amount should: be enrolled.: ]

'i§'no judgment information; indicate “*N/A®in one of th LR R S
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details.

11/3/2011
Circuit Court Judge Judge Code Date
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CPFORM4M
SCCA SCRCP Form 4C (Revised 10/2011)




3

STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
) TWELFTH JUDICIAL CIRCUIT
-COUNTY OF IFLORENCE ) 26H=CP-21-239 qq
) -0 P-21 -2 F 1+
Emmanuel McFadden, SCDC No. 124011, ) & ¢ IR
) CONDITIONAL ORDER -0 7
Applicant, ) OF DISMISSAL S @
) =
v. ) N
) o
State of South.Carolina, ) o
)
Respondent. )
)

This matter is before this Court by way of an application for post conviction relief
(PCR) filed September 7, 2011. This is Applicant’s fourth PCR application. He is
allegingvineffective assistance of counsel. The State made its return and motion to
dismiss on October 12, 2011, moving to dismiss this application on grounds of being
successive and filed beyond the statute of limitations. |

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Florence County Clerk of Court. Applicant was
indicte:d at the June 1984 term of the Grand Jury for Florence County for conspiracy to
commit armed robbery and/or murder, attempted armed robbery, and murder (1984-GS-
21-525). Applicant was represented by B. Hicks Harwell, Esquire and Allen Lewis,
Esquire. On June 20, 1984, Applicant pled guilty as charged. The Honorable John H.
Waller sentenced Applicant to consecutive sentences of life imprisonment for murder;
twenty years imprisonment for attempted armed robbery; and five years imprisonment

for conspiracy. Applicant did not appeal his convictions or sentences.

CLERK OF COURTC.P& G.S
FLORENCE COUNTY, S.C.
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1992-CP-21-1391

Applicant subsequently filed his first PCR application on September 17, 1992
(1992-CP-21-1391). The Respondent filed its Return on November 17, 1992. Applicant
raised allegations of ineffective assistance of counsel and involuntary plea. OnVOctober
20, 1993, an evidentiary hearing was held before the Honorable James E. Lockemy, at
which the Applicant was present and was represented by Jerry Angelo, Esquire. By
Order dated December 30, 1993, Judge Lockemy denied and dismissed the application
with prejudice.

A timely Notice of Appeal was filed on the Applicant’s behalf and a Petition for
Writ of Certiorari was submitted by the South Carolina Office of Appellate Defense. On
April 11, 1995, the South Carolina Supreme Court denied the Petition.

3:95-1993-18BC

On July 3, 1995, Applicant filed his first Petition in for Writ of Habeas Corpus in
the United States District Court for the District of South Carolina (3:95-1993-18BC). In
the petition, Applicant raised allegations of involuntary guilty plea, ineffective assistance
of counsel, and a due process violation based on the length of his sentence. On August 6,
1995, Respondent made a Return and Motion for Summary Judgment. On February 29,
1996, a Report and Recommendation by the Honorable Joseph R. McCrorey, United
States Magistrate Judge, was entered. In the Report, he recommended that summary
judgment for the Respondent be granted. On March 11, 1996, Applicant made objections
to the Report. On March 29, 1996, the Honorable David C. Norton, United States

District Judge entered his Order granting summary judgment for Respondent.
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Applicant appealed to the Untied States Court of Appeals for the Fourth Circuit.

On August 6, 1996, the Court dismissed the appeal by unpublished opinion. Emmanuel

McFadden v. Michael Moore, et. al, No. 96-6642 (4™ Cir. August 6, 1996)(Unpublished).

1996-CP-21-1143

Applicant filed his second PCR application on September 9, 1996 (1996-CP-21-
- 1143) raising allegations of involuntary guilty plea and after discovered evidence.'
Respondent made its Return and Motion to Dismiss on December 18, 1996. A
Conditional Order of Dismissal was entered by the Honorable J. Ernest Kinaid on
December 30, 1996, conditionally dismissing the application as successive. A Final
Order denying and dismissing the second PCR application with prejudice was signed by
Judge Kinard and filed on March 12, 1997.

A timely Notice of Appeal was filed on the Applicant’s behalf and a Petition for‘
-Writ of Certiorari’ was submitted by the South Carolina Office of Appellate Defense. By
Oider dated November 7, 1997, the South Carolina Supreme Court denied the Petition.
The Remittitur was issued on November 25, 1997.

3:98-2540-18BC

Applicaiit filed a second Petition for Writ of Habeas Corpus in the United States
District Court for the District of South Carolina on August 7, 1998 (3:98-2540-18BC).
On November 16, 1998, Respondent made a Return and Motion for Summary Judgment.
On February 9, 1999, a Report and Recommendation by the Honorable Joseph R.

McCrorey, United States Magistrate Judge, was entered. In the Report, he recommended

' The after-discovered evidence allegation concerned the conditions of his confinement.
2 The Petition for Writ of Certiorari was submitted pursuant to Johnson v. State, 294 S.C. 310, 364 S.E.2d

201 (1988).
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that summary judgment for the Respondent be granted. On February 26, 1999, Applicant
made objections to the Report. On March 3, 1999, the Honorable David C. Norton,
United States District Judge entcred his Order granting summary judgment for the

Respondent.

Petition for Writ of Habeas Corpus - Florence County

On November 7, 2000, Apblicanf filed a document captioned “Petition for Writ of
Habeas Corpus”™ in the Florence County Clerk of Court’s Office. Respondent filed a
Return and Motion to Dismiss on May 4, 2001. On October 7, 2003, a hearing was
convened on the Motion to Dismiss. The Honorable John M. Milling found that because
a state habeas corpus petition must be filed in the original jurisdiction of the South
Carolina Supreme Court, the petition had to be treated as a PCR action. Judge Milling
- specifically found the trial court had subject matter jurisdiction to accept Applicant’s plea
and denied and dismissed the Petition with prejudice by Order dated November 25, 2003.

A timely Notice of Appeal was filed on Applicant’s behalf and a Johnson Petition

for Writ of Certiorari was submitted by the South Carolina Office of Appellate Defense.
By Order dated April 20, 2005, the South Carolina Supreme Court denied the Petition.
The Remittitur was issued on May 6, 2005.

2006-CP-21-1309

Applicant filed his third PCR application on August 2, 2006. The State made its
return and motion to dismiss on May 15, 2007. The Honorable Thomas A. Russo issued
a Conditional Order of Dismissal on May 23, 2007. Applicant objected in writing with a

pleading dated May 29, 2007. Judge Russo dismissed the action with prejudice on June

22,2007.
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DISCUSSION
This Court finds that this Application should be summarily dismissed because it
is both untimely filed and s'uccessive.
Statute of Limitations
This Court finds the statute of limitations applicable to post-conviction relief
actions bars the entire application. Under S.C. Code Ann. § 17-27-45 (Supp. 2000), an
inmate is required to file a post-conviction relief application “within one year after the

b
.

entry of a judgment of conviction . . For convictions prior to the July 1, 1995
effective date of the statute, the applicant was allowed one year after the statutes effective

date to file an application. See Peloquin v. State, 321 S.C. 468, 470 S.E.2d 606, 607

(1996). For such a conviction the application must have been filed prior to July 1, 1996.

As shown above, the Applicant’s conviction and sentence occurred in 1984. The
Applicant should have filed this application on or before July 1, 1996. As shown above,
the Applicant filed this post-conviction relief application on September 7, 2011,
exceeding the applicable statute of limitations by fifteen years. Accordingly, since
Applicant did not present these alleéations in a timely manner, this application should be
summarily dismissed with prejudice as barred by the statute of limitations.

Successive Application

This Court finds that the application should also be summarily dismissed because
it is successive to the previous application for post-conviction relief. Successive
applications for post-conviction relief are disfavored. Land v. State, 274 S.C. 243, 262
S.E.2d 735 (1980). S.C. Code Ann. § 17-27-90 (1985) states:

All grounds.for relief available to an applicant under this chapter
must be raised in his original, supplemental or amended
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application. Any ground finally adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived in the proceeding
that re_sulted in the conviction or sentence, or in any other
proceeding the applicant has taken to secure relief, may not be the
basis for a subsequent application, unless the court finds a ground
for relief asserted which, for sufficient reason, was not asserted or
was inadequately raised in the original, supplemental or amended
application.

Under this statute, successive post-conviction relief applications are forbidden
unless an applicant can point to a "sufficient reason" why new grounds for relief were not
raised or were not properly raised in previous applications. Aice v. State, 305 S.C. 448,
409 S.E.2d 392 (1991). Any new ground raised in a subsequent application is limited to
those grounds that “could not have been raised . . . in the previous application.” Id., 305
S.C. at 450, 409 S.E.2d at 394. If the Applicant could have raised these allegations in a
previous application, then the Applicant may not raise those grounds in successive
applications. Id. The Applicant bears the burden of showing that the allegations could
not have been raised previously. Land, supra.

Applicant could have raised the issue of ineffective assistance of counsel for
failure to file an appeal in his prior applications. Applicant has failed to present any
reasons why he could not have raised the current allegations in his previous post-
conviction relief applications. Accordingly, the Application should be dismissed as
successive.

CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this

Application with prejudice unless the Applicant provides specific reasons, factual or

legal, why the Application should not be dismissed in its entirety. The Applicant is

granted twenty (20) days from the date of service of this Order upon him to show why
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this Order should not become final. The Applicant shall file any reasons he may have

with the Florence County Clerk of Court and shall serve opposing counsel at the

following address:

David Spencer, Esquire
Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

AND IT IS SO ORDERED!

Michael G. Nettles”
Chief Administrative Judge
12" Judicial Circuit

/%W , South Carolina

2% 2011
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