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May 31, 2012

The Honorable:Jeanette W. McBride
Clerk of Court .

PO Box 2766 -

Columbia SC 29202-2766

{ REMITTITUR

Re: Jenkins, Ronald v. The State
Lower Court Case No. 2009CP4002452
Appellate Case No. 2010-171147

Dear Ms. McBl_jide:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours,

LD

CLERK
Enclosure

cc:  Wanda H. Carter, Esquire
Brian T. Petrano, Esquire




The Supreme Court of South Carolina

DANIEL E. SHEARQUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
BRENDA F. SHEALY (803) 734-1080

CHIEF DEPUTY CLERK FAX (803) 734-1499

April 18,2012

Deputy Chief Appellate Defender Wanda H. Carter —
South Carolina Commission on Indigent Defense

PO Box 11589

Columbia, SC 29211

Re: Jenkins, Ronald v. The State
Dear Counsel:

The Court has issued the following Order on your Petition for a Writ of Certiorari
in the above entitled matter:

“Petition for Writ of Certiorari Denied.

s/ Jean H. Toal C.J.
For the Court ,
April 18, 2012.” —

The remittitur will be sent to the lower court as provided by Rule 221(b) of the
South Carolina Appellate Court Rules.

Very truly yours,

Yy (7
CLERK

DES/jj

cc:  Assistant Attorney General Brian T. Petrano (Robert Corney)
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ISSUE PRESENTED

Trial counsel erred in failing to develop a mental illness defense in the case because it was
clear that petitioner, who had lost his house, car, income, and inheritance, and had suffered
imprisonment per his unfavorable divorce settlement, became so mentally incompetent that he

burned down his ex-wife’s lawyer’s legal office without being cognizant of his actions.



STATEMENT

Petitioner Ronald Jenkins pled guilty to stalking, second degree burglary, and second degree
arson during the February 9, 2009 term of the Richland County General Sessions Court before the
Honorable G. Thomas Cooper, Judge. Petitioner was sentenced to imprisonment for an aggregate
period of twenty years. App. 1-50. Petitioner did not appeal his convictions and/or sentences in the
case.

On April 3, 2009, petitioner filed a post-conviction rélief application with the Richland
County Office of the Clerk of Court. App. 52-66. The respondent filed a return requesting that a
hearing be held in the case. App. 67-83.

A hearing was convened on April 15, 2010, at the Richland County General Sessions Court
before the Honorable Clifton Newman, Judge. App. 85-111. On July 19, 2010, Judge Newman
issued an order of dismissal in the case. App. 113-133.

Petitioner appealed. This petition follows.

W



ARGUMENT

Trial counsel erred in failing to develop a mental illness defense in the case because it was

clear that petitioner, who had lost his house, car, income, and inheritance, and had suffered

imprisonment per his unfavorable divorce settlement, became so mentally incompetent that he

burned down his ex-wife’s lawyer’s legal office without being cognizant of his actions.

After the state alleged that petitioner broke into and burned down his ex-wife’s attorney’s
law office, petitioner pled guilty to second degree arson and second degree burglary. App. 1-50.
However, petitioner testified at the PCR hearing that he did not know who burned down the law
office. App. 98, lines 24-25. Also during the post-conviction relief hearing, petitioner explained in
effect that the anger and stress he experienced per his divorce warranted a mental evaluation and
would have established the basis of a mental illness defense in his case. Petitioner testified that his
ex-wife’s divorce lawyer was responsible for “throwing [him] out of [his] home” among numerous
other indignations, and thus resulted in the formation of “[his] state of mind at the time the
offense[s]” were committed in the case. App. 91, lines 2-15. Petitioner stated that due to the stress
he suffered from the divorce action, counsel should have re-scheduled his imitial mental evaluation
appointment, which was cancelled prior to his plea. Petitioner testified in effect that he was open to
the presentation of a mental illness defense in his case. App. 91, line 21 — p. 92, line 2; App. 97,
lines 11-12.

Trial counsel admitted that petitioner’s scheduled mental evaluation was cancelled and
added that since petitioner’s stress was so high [that] he wanted to burn down an attorney’s office,

then this-“would be grounds for an insanity defense.” App. 103, line 13 —p. 104, line 9.



The facts of the case supported petitioner’s need for a mental evaluation. During the plea
proceeding, the solicitor apprised the court of petitioner’s dismay over his ex-wife’s attorney’s
settlement in their divorce proceeding that finally which ended in July 2007. Apparently, petitioner
interpreted the settlement to be a total loss for him, i.e. the loss of his home, car, income, and
inheritance. Petitioner responded to this perceived defeat as insurmountable and reacted by calling
his ex-wife’s lawyer’s law firm twenty-eight times leaving threatening messages, and by appearing
at the law firm and threatening the attorneys who worked there. Petitioner’s behavior continued and
then culminated on August 31, 2007, when he doused the law firm in question with gasoline and set
the office on fire. App 8, line 17 —p. 16, line 18.

During the plea proceeding, petitioner explained himself as follows:

Petitioner:  [The ex wife’s attorney had me] signing a Quit claim
deed, signing over my interest in the property to my wife...that
meant that my name was taken off the deed but I remained
responsible for the mortgage and all on the home...I would have no
ownership interest in the property, but yet still that mortgage loan
would still be in my name if she defaulted on that loan —

. and [there has been] a lien against my mother’s estate ...[and]
over 20 some thousand dollars in spousal support occurred, and over
— this is just an estimate — over $20, 000 in attorney’s fees she was
not awarded but had accrued upon the divorce; [and counsel has]
taken out liens against my mother’s estate. [and] ...paid off liens for
two cars that were repossessed. One car which was only in my
name...so now [attorney] got $7,000 attorneys fees, $20,000 in
spousal support; plus, them two cars come out of that $65,000 in
liens on my mother’s estate. ~ Those are some of the things that
drove me to anger that he did, with all this stuff, just knowing what
he’s done. ...they were just out of anger...I was fighting mad at the
attorney... | was making $25.000 a year working on cars and stuff.
There is no way I can pay this, no 700 or $800 a month for the rest of
my life. There was no way. There was no way 1 could afford to do
that. plus live myself.

App. 37, line 12 —p. 42, line 2.




During the post-conviction relief hearing, petitioner explained his mental state as follows:
Petitioner:  [His ex-wife’s attorney] took my name off my house
without me refinancing it. He — there were car liens on my house in
Columbia that were over $27,000...and he’s got those liens placed
against my mother’s estate to get them paid off. He’s — he had my
wife alimony put in that $27,000, he had his attorney fees put in that
$27,000. So now there’s a lump sum of $65,000 in liens on my
mother’s estate and all the money is coming to him.
App. 98, lines 10-25.

Regarding the mental illness defense issue, the post-conviction relief judge ruled that the
petitioner did “not present any evidence of a current evaluation to show that he was or is affected by
any mental issues” and thus denied relief on that allegation and all other allegations of ineffective
assistance of counsel. App. 130.

A defendant is guilty, but mentally ill if, at the time of the commission of the act
constituting the offense, he had the capacity to distinguish right from wrong; and a defendant is

insane if at the time of the offense, the defendant, due to mental disease or defect, lacked the

capacity to distinguish moral or legal right from moral or legal wrong. State v. Hartfield, 300 S.C.

469, 388 S.E.2d 802 (1990). In Hartfield, the court found error where the trial judgé did not allow
the defendant to present an insanity or guilty but mentally ill defense where the defendant desired to
present evidence that his drug use caused permanent and irreversible brain damage which
manifested itself in a mental illness.

As a rule, counsel has a duty to conduct adequate and appropriate investigations in a case.

Strickland v. Washington, 466 U.S. 668 (1984). Also, with respect to cases where mental issues

abound, counsel has a duty to investigate, prepare, and present evidence of mental illness on behalf

of the defense. See Von Dohlen v. State, 360 S.C. 598, 601 S.E.2d 738 (2005), where the Court




found that counsel was ineffective in failing to provide the psychiatrist who testified at trial with all
the defendant’s extensive medical records and information, so that the defendant’s true mental
diagnosis of major episodes of depression with severe symptoms of anxiety and psychosis could
have been presented during the penalty phase and a death sentence avoided. Also, compare

Wiggins v. Smith, 539 U.S. 510 (2003), where trial counsel was found ineffective in failing to

expand their investigate into the defendant’s background with sufficiency in order to learn of the
defendant’s diminished mental capacity and childhood abuse, rape, and molestation in order to

show his impaired mental and psychological state. Compare further, Davenport v. State, 301 S.C.

39, 389 S.E.2d 649 (1990), where the Court held that counsel was ineffective in failing to develop
an insanity defense when the state’s psychiatrist diagnosed the defendant as legal insane. In the

federal court cases of People v. Coroma, 80 Cal. App. 3d 684, 145 Cal. Rptr. 899 (1¥ Dist. 1978);

Ramseyer v. Glodgett, 853 F. Supp. 1239( WD.Wash. 1994), and Hull v. Hyler, 190 F.3d 88 (C.A.

3PA, 1999), the courts found counsel ineffective in failing to investigate into evidence establishing
client’s mental incompetence.

Clearly, a mental evaluation for petitioner should have been re-scheduled by counsel and a
mental illness defense pursued in the case. Here, counsel’s failure to investigate into and develop a
mental illness defense constituted deficient legal representation that was below the range of

competence demanded of criminal attomeys. Hill v.Lockhart, 484 U.S. 52 (1985). But for

counsel’s error in this regard, there was a reasonable likelihood that petitioner would not have pled
guilty and opted for a trial by jury. In this instance, petitioner was denied effective assistance of

counsel in violation of the Sixth and Fourteenth Amendments to the United States Constitution.



CONCLUSION

Based on the foregoing argument, petitioner's writ of certiorari should be granted in order to

allow full briefing on the issue.

Respectfully submitted,

ATTORNEY FOR PETITIONER

This 25™ day of March, 2011.
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THE PCR COURT CORRECTLY DENIED RELIEF WHEN TRIAL COUNSEL DID
NOT ERR IN FAILING TO DEVELOP A MENTAL ILLNESS DEFENSE IN THE



STATEMENT OF ISSUES ON APPEAL

WHETHER THE PCR COURT CORRECTLY DENIED RELIEF WHEN
TRIAL COUNSEL DID NOT ERR IN FAILING TO DEVELOP A

MENTAL ILLNESS DEFENSE IN THE CASE?



STATEMENT OF THE CASE
The Respondent agrees with Petitioner’s statement of the case for

purposes of this Return.

Petitioner Ronald Jenkins pled guilty to stalking, second degree
burglary, and second degree arson during the February 9, 2009 term of the
Richland County General Sessions Court before the Honorable G. Thomas
Cooper. Petitioner was sentenced to imprisonment for an aggregate period of
twenty years. App. 1-50. Petitioner did not appeal his convictions and/or

sentences in the case.

On April 3, 2009, Petitioner filed a post-conviction relief application
with the Richland County Office of the Clerk of Court. App. 52-66. The
respondent filed a return requesting that a hearing be held in the case. App.

67-83.

A hearing was convened on April 15, 2010, at the Richland County
General Sessions Court before the Honorable Clifton Newman. App. 85-111.
On July 19, 2010, Judge Newman issued an order of dismissal in the case.

App. 113-133.

The Petitioner filed a Petition for Writ of Certiorari on March 25, 2011.

This return follows.



STANDARD OF REVIEW

The proper standard of review of a post conviction relief evidentiary
hearing is whether "any evidence of probative value" exists to sustain the

post-conviction relief judge's findings. Cherry v. State, 300 S.C. 115, 386

S.E.2d 624 (1989). In a post-conviction relief proceeding, the applicant bears

the burden of proving the allegations in their application. Butler v. State,

286 S.C. 441, 334 S.E.2d 813 (1985).

Where ineffective assistance of counsel is alleged as a ground for relief,
the applicant must prove that "counsel's conduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied upon as

having produced a just result." Strickland v. Washington, 466 U.S. 668, 104

S.Ct. 2052 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). The

proper measure of performance 1s whether the 'attorney provided
representation within the range of competence required in criminal cases.
The courts presume that counsel rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment.

Strickland v. Washington. The applicant must overcome this presumption in

order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

A two-pronged test is used in evaluating allegations of ineffective
assistance of counsel. First, the applicant must prove that counsel's
performance was deficient. Under this prong, attorney performance is

measured by its "reasonableness under professional norms." Cherry v. State,




300 S.C. at 117, 386 S.E.2d at 625, citing Strickland v. Washington. Second,
counsel's deficient performance must have prejudiced the Applicant such that
"there is a reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different.” Cherry v.
State, 300 S.C. at 117-18, 386 S.E.2d at 625. A reasonable probability is a
probability sufficient to undermine confidence in the outcome of the trial.

Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). Even with respect to

guilty plea counsel, the applicant must show that there is a reasonable
probability that, but for counsel's alleged errors, he would not have pled

guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S.

52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).



ARGUMENT
THE PCR COURT CORRECTLY DENIED RELIEF WHEN TRIAL
COUNSEL DID NOT ERR IN FAILING TO DEVELOP A MENTAL
ILLNESS DEFENSE IN THE CASE

The PCR court correctly denied relief as to the Petitioner’s claim that
counsel was ineffective for failing to develop a mental illness defense in the
case. The PCR court found that plea counsel’s testimony at the PCR hearing
was credible and that the Petitioner’s testimony was not. (App. p. 128). At
the PCR hearing, plea counsel testified that he “didn’t think [they] had
grounds for” an insanity defense. (App. p. 102, 1. 16 — 18). Plea counsel
further testified that he scheduled a mental evaluation for the Petitioner but
then canceled it due to the Petitioner not wanting to get evaluated. (App. p.

103, 1. 17 — 20).

As the PCR court explained in the Order of Dismissal, the Petitioner
did not present “any evidence of a current evaluation to show that he was or
is effected by any mental issues.” (App. p. 130). The PCR court correctly held
that the Petitioner, in order to establish prejudice from the trial counsel’s
failure to have a mental evaluation of the Petitioner, must bring forth a
favorable witness or testimony at the PCR hearing. “The [Petitioner's] mere
speculation as to what a mental evaluation would have been cannot, by itself,

satisfy his burden of showing prejudice. Clark v. State, 315 S.C. 385, 434

S.E.2d 266 (1993); Glover v. State, 318 S.C. 496, 458 S.E.2d 538 (1995).”

(App. p- 130).



The Petitioner has not met his burden and has failed to provide any
evidence of probative value that would require a reversal of the PCR court’s

findings; accordingly, the Petition for Writ of Certiorari should be denied.




CONCLUSION
For the reasons stated above, this Court should affirm the PCR

Court’s Order and deny the Petition for Writ of Certiorari. However, if this
Court grants certiorari, the Respondent requests permission under the rules

to brief the issues discussed above fully.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY ELLIOTT
Assistant Deputy Attorney General

BRIAN T. PETRANO
Assistant Attorney General

P.O. Box 11549
Columbia, SC 29211
(803) 734-3737

Columbia, South Carolina
July 1, 2011
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Return to Petition for Writ of
Certiorari has been served upon opposing counsel, Wanda H. Carter by mailing two (2) copies
addressed to: South Carolina Office of Appellate Defense; 1330 Lady Street, Suite 401;

Columbia, SC 29211; with postage prepaid, this 5t day of July, 2011.
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SWORN to before me this 5"
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The Supreme Court of South Carolina

Ronald Jenkins, Petitioner,

State of South Carolina, Respondent.

The Honorable Clifton Newman
Richland County
Trial Court Case No. 2009-CP-40-02452

ORDER

‘Petitioner moves to relieve his counsel and have new counsel
appointed. The motion is denied.

IT IS SO ORDERED.

FOR THE COURT

Columbia, South Carolina

September 1, 2011

cc:  Assistant Attorney General Brian T. Petrano
Deputy Chief Appellate Defender Wanda H. Carter
Mr. Ronald Jenkins, #333126
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330
Facsimile: (803) 734-1397

May 24, 2011

Mr. Ronald Jenkins #333126
McCormick Correctional Institution
386 Redemption Way
McCormick, SC 29899

Re: Your recent letter

Dear Mr. Jenkins:

Thank you for your letter regarding your extraneous legal action. [ can't
understand how these matters would affect your pending appeal. '

Sincerely,

Wanda Carter
Appellate Defender

WHC/kam

RECEIVED)
AUG 30 2011

8.0, UBREME COURT
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA. SOUTH CAROLINA 29211
BRENDA F. SHEALY ' (803) 734-1080

CHIEF DEPUTY CLERK FAX (803) 734-1499

August 17, 2011

Deputy Chief Appellate Defender Wanda H. Carter
South Carolina Commission on Indigent Defense

P O Box 11589

Columbia, SC 29211

Re: Jenkins, Ronald v. The State, 2009~CP-40—02452

Dear Counsel:

Enclosed are copies of correspondence filed by Mr. Jenkins. Since you represent
him in this matter, no action will be taken by this Court this pro se filings. Miller
v. State, 388 S.C. 347, 697 S.E.2d 527 (2010); Jones v. State, 348 S.C. 13, 558
S.E.2d 517 (2002); State v. Stuckey, 333 S.C. 56, 508 S.E.2d 564 (1998); Foster v.
State, 298 S.C. 306, 379 S.E.2d 907 (1989).

To the extent he may be asserting that he has good cause to have you relieved as
counsel, then that is a matter that he will need to raise by appropriate motion to this
Court. That motion will need to comply with the requirements of Rule 240,
SCACR, to include providing a proof of service showing that the motion has been
served on you and the counsel for the State.

Of course, if he needs assistance in 2010-CP-40-04168 or 2008-CP-40-09130, he
should contact an attorney to assist him in those matters.

Very truly yours,
CLERK
Enclosures

cc:  Assistant Attorney General Brian T. Petrano
Mr. Ronald L. Jenkins, #333126
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
BRENDA F. SHEALY (803) 734-1080 ..
CHIEF DEPUTY CLERK FAX (803) 734-1499 I
August 17,2011 I

Deputy Chief Appellate Defender Wanda H. Carter
South Carolina Commission on Indigent Defense

P O Box 11589

Columbia, SC 29211

Re: Jenkins, Ronald v. The State, 2009-CP-40-02452

Dear Counsel:

Enclosed are copies of correspondence filed by Mr. Jenkins. Since you represent
him in this matter, no action will be taken by this Court this pro se filings. Miller
v. State, 388 S.C. 347, 697 S.E.2d 527 (2010); Jones v. State, 348 S.C. 13, 558
S.E.2d 517 (2002); State v. Stuckey, 333 S.C. 56, 508 S.E.2d 564 (1998); Foster v.
State, 298 S.C. 306, 379 S.E.2d 907 (1989).

To the extent he may be asserting that he has good cause to have you relieved as
counsel, then that is a matter that he will need to raise by appropriate motion to this
Court. That motion will need to comply with the requirements of Rule 240,
SCACR, to include providing a proof of service showing that the motion has been
served on you and the counsel for the State.

Of course, if he needs assistance in 2010-CP-40-04168 or 2008-CP-40-09130, he
should contact an attorney to assist him in those matters.

Very truly yours,
CLERK
Enclosures

cc:  Assistant Attorney General Brian T. Petrano
Mr. Ronald L. Jenkins, #333126
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. STATE OF SOUTH CARC

COUNTY OF RICHLAND

- Robert M_P. Masella,

Ronald L. Jenkins,

(Please Print)

Submitted By: Andrew S. Radeker
Address: P.O. Box 50143, Columbia, SC 29250

NOTE: The cover sheet and information contained hercin acither replaces nor supplements tk'e filing and service of plmhi gs or’dther papers-
as required by law. This form is requnired for the use of the Clerk of Court for the parpese of Eockenng 1t must be fil
signed, and dated. A copy of this cover sheet must be served on the defendant(s) along with the ‘Summons and Complai

DOCKETING INFORMATION (Check all that apply)

JURY TRIAL demanded in compiaint.

H

)] IN THE, COURT OF COMMON PLEAS

) \

)

) CIVIL ACTION COVERSHEET

Plaintiff(s; ) L
) 2010-CP - 40- LS
Vvs. ) '
)
)
Defendant(s) ) .
SC Bar #: 73743 g = .
Telephone #=  (803) 779-224% < :
Fax#: | (803) 77%236 ~
Other: : feus :
: =

E-mail: i drew@hamaenﬁrm com T

*If Action is Judgment/Settlement do not complete

ut cn@letely,

X} NON-JURY TRIAL demanded in complaint.

This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.

0
(] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
b
O

This case is exempt from ADR. (Proof of ADR/Exemption Attached)
NATURE OF ACTION (Check One Box BeIow)

Contracts Torts - Professional Malpractice
0 Constructions (100) {0  Dental Malpractice (200)
[0  Debt Collection (110) 0  Legal Malpractice 210)
[0  Employment (120) [J  Medical Malpractice (220)
(] General (130) Previous Notice of Intent Case #
[0  Breachof Contract (140)  20___-CP- -
a Other (199) 0  Notice/ File Med Mal (230)
O Other (299)
‘Inmate Petitions Judgments/Settlements
0 PCR(500) 0  Death Settlement (700)
] Mandamus (520) a Foreign Judgment (710)
{J Habeas Corpus (530) a Magistrate’s Judgment (720)
{0 Other (599) a Minor Seftlement (730)
] Transcript Judgment (740)
0 Lis Pendens (750)
O Transfer of Structured
Settlement Payment Rights
Application (760)
Other (799)
Special/Complex /Other
{7  Environmental (600) ] Phamacenticals (630)
[0  Automobile Arb. (610) {3J  Unfair Trade Practices (640)
O Medical (620) [0 Out-of State Depositions (650)
0 Other (699) 3 Motion to Quash Subpoena in
an Out-of-County Action (660)
[0 Sexual Predator (510)

Submitting Party Signature,~—_~ Q/I Z

SCCA /234 (10/09)

onooOooor

ooooooo

, Torts — Personal Injury
" Assault/Slander/Libel (300)
Conversion (310)
Motor Vehicle Accident (320)
Premises Liability (330)
Products Liability (340)
Personal Injury (350) -
Wrongful Death (360).,
Other (399) :

[y

Admipistrative Law/Refief
Reinstate Driver’s Licenst(800)
Judicial Review (810)

Relief (820) :
Permanent Injunction (830
Forfeiture-Petition (840) -
Forfeiture—Consent Order (850)

Other (899)

o

¢
“

2

Date:

ooocooooa

OO0 o oooQoaoo

June 23, 2010
Pace 1 nf

Real Property
Claim & Delivery (400)
Condemnation (410)
Foreclosure (420)
Mechanic’s Lien (430)
Partition (440)
Possession (450)
Building Code Violation (460)
Other (499)

Appeals
Arbitration (900)
Magistrate-Civil (910)
Magistrate-Criminal (920)
Municipal (930)

- Probate Court (940)

SCDOT (950)
Worker’s Comp (960)
Zoning Board (370)

Administrative Law Judge (980)

Public Service Commission (990)
Employment Security Comm (991)
Other (999)




STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
4
COUNTY OF RICHLAND CASE NO 2010-CP-40-
Robert M.P. Masella, Masella Law Firm,
PA, and MFox, Inc., o
e <o
Plaintiffs, > =
o = e
o = .
Vs, _ SUMMONS o
) . - (3%
Ronald L. Jenkins, . o =
' ' o w
Defendant. , r’;‘:_ n .
4 = &
TO THE DEFENDANT ABOVE NAMED: : ™

YOU ARE HEREBY SUMMONED and required to anS\ ver the Complaint in this action,
a copy of which is herewith served upon you, and to serve a cppy of your answer to the said
Complaint upon the subscriber, at his office; P. O. Box 50143, Cc)lumbla, South Carolina 29250,
within thirty (30) days after the service hereof, exclusive of the idlay of such service; and if you

fail to answer the Complaint in the time aforesaid, a judgment by default will be rendered against
you for the relief demanded in the Complaint.

Respectfully submitted,

/f/z

“ndrew S. Radeker
HARRISON & RADEKER, P.A.
Post Office Box 50143

Columbia, Soiith Carolina 29250
(803) 779-2211

(803) 779-67C9 (telefax)
drew(@harrisoafirm.com (email)

ATTORNEY FOR PLAINTIFFS
Columbia, South Carolina

June 33 , 2010



STATE OF SOUTH CAROLINA | INTHE COURT OF COMMON PLEAS

COUNTY OF RICHLAND 1 CASE PO 2010-CP-40-
Robert M.P. Masella, Masella Law Firm, S ‘; i‘é’
PA, and MFox, Inc., > =@
O =
o =
Plaintiffs, o, Ao
COMPLAINTgo == «
Vvs. oL =
. we
. o W
Ronald L. Jenkins, ‘ : X
o S
rm
Defendant.

The Plaintiffs, complaining of the Defendant herein, allege:
1. At times material to this action, the Plaintiffs were citizens and residents of the
County of Richland, State of South Carolina, and business entiti":'fes having their principal places

5

of business in such county. 2

. 3 .
2. The Defendant is a citizen and resident of Richland County, South Carolina, and is in

the custody of the South Carolina Department of Corrections.

3. .The real property subject of this action is located in Richland County, South Carolina.

4, Acts of the Defendant subject of this action occurred ‘in Richland County, South
Carolina.

5. The Defendant broke into a building owned by Plaintiff MFox, Inc., without
permission, and intentionally éet ﬁre to that buﬁding.

6. The building is located at 917 Calhoun Street in Colunbia, South Carolina, and was
the place of business of Plaintiffs Robert M.P. Masella and Méasella Law Firm, P.A., which
t

2
i

operated a law practice at that building.




7. In addition, the Defendant repeatedly threatened Plaintiff Robert MLP. Masella with
bodily harm and engaged in a pattern of harassment of Plaintiff Robert M.P. Masella and staff of
the Masella Law Firm, PA.

8. All of the Defendant’s said actions were without any s;awful excuse or lawful reason

i
therefor.

»
!

9. The Defendant did these acts for the purpose of causing injury, discomfort, and

anguish to the Plaintiffs.

10. The Defendant’s actions have caused injury to the Plaintiffs, including, but not

necessarily limited to:
a. Loss of use of the building for an extended period of time;

b. Loss of items of personal property that were contents of the building;

c. Loss of productivity of the law practice at issue;
d. Loss of profits of the law practice at issue;
e. Loss of materials belonging to clients of the law! practice;

f. Replacement of items of personal property that ;iere contents of the building;
g. Replacement of the darﬁaged portions of the building; and
h. Anxiety, anguish, and suffering.

11. The Plaintiffs are entitled to judgment against thé Defendant for actual and punitive

damages.

" FOR A FIRST CAUSE OF ACTION

12. Each assertion set forth in this pleading that is consistent with the following is

incorporated herein by reference as if here set forth verbatim.

13. Conduct of the Defendant placed Plaintiff Robert M.P. Masella in reasonable fear that
il
the Defendant would inflict bodily harm upon him. o

H



14. The Defendant’s conduct that gave rise to this fear of bodily harm was willful,
wanton, and without justification or excuse.
15. Plaintiff Robert M.P. Masella is entitled to recover actual and punitive damages from

the Defendant for this assault.

FOR A SECOND CAUSE OF ACTION
16. Each assertion set forth in this pleading that is cénsistent with the following is
incorporated herein byr réferenée as if here.set forth verbatim.

17. The Defgndant did convert property of the Plaintiffs to his own use, such manner of -
conversion including, but not being necessarily limited to, by desfroying the same and by making
possessioniof the same by the Plaintiffs impossible.

18. The said conversion was without the Plaintiffs’ ﬁermission.

19. The Defendant had no lawful authority to so convert the Plaintiffs’ property.

20. The said conversion was willful and intentional and was accomplished with conscious
indifference to the rights of the Plaintiffs.

21. The Plaintiﬁ"s are entitled to recover actual and punitiiie damages from the Defendant

for this conversion.

FOR A THIRD CAUSE OF .ACTI(‘).N

22. Each assertion set forth in this pleading that is consistent with the following is
'mcorpbrated herein by reference as if here set forth verbatim.

23. The Defendant intentionally destroyed and damaged real and personal property
belonging to the Plaintiffs. |

24. The Plaintiffs are entitled to recover actual and punitive damages from the Defendant

for this damage and destruction.

(W3



FOR A FOURTH CAUSE OF ACTION

.
1C
>

25. Each assertion set forth in this pleading that is consistent with the following 1

incorporated herein by reference as if here set forth verbatim.
26. At all times material hereto, the Plaintiffs were actually or constructively in lawful

possession of the building at issue in this action.

27. The Defendant voluntarily and without permissior; of the Plaintiffs entered the

i
Y

building and damaged the same and the contents thereof.

28. The Plaintiffs are entitled to recover actual and puﬁitigle damages from the Defendant

for this trespass. ' ‘ :

FOR A FIFTH CAUSE OF ACTION

29. Each assertion set forth in this pleading that is conmsistent with the following is
incorporated herein by reference as if here set forth verbatim.

30. The Defendant’s conduct was extreme and outrageous and exceeded all bounds of

decency and was atrocious and utterly intolerable in a civilized society.
31. As a result, Plaintiff Robert M.P. Masella suffered extreme emotional distress.

32.As a direct and proximate result, Plaintiff Robert MP Masella is entitled to recover
) _
actual damages, punitive damages, and the costs of this action. ﬂ,
i
f

y
13

WHEREFORE, the Plaintiffs pray:
a) For judgment against the Defendant awarding the Plaiﬁﬁﬁs actual damages;
b) For judgment against the Defendant awarding the Plaintiffs punitive damages;

¢) For judgment against the Defendant awarding the Plaintiffs the costs of this action;

and

d) For such other and further relief as the Court may deem just and proper.-



Respectfully submitted,

Andrew S. Radeker

HARRISON & RADEKER, P.A.
Post Office Box 50143
Columbia, South Carolina 29250
(803) 779-2211

(803) 779-6700 (telefax)

drew@harrisonfirm.com (email)

- ATTORNEY FOR PLAINTIEFFS
Columbia, South Carolina

June Z: % , 2010



RoseRT M.P. MASELLA
Aisc Liczused th GEORGIA

S. PrenTiss COUNTS

917 CaHoun STREET
Cowumesa, SC 29201
(803) 748-9990

1045 WEST OaxLWD AVENUE
Roce Hite, SC 29732
(803} 980-4400

FACSIMILE
{803) 743-9548

MASELLA LAW FIRM, P.A.

January 28, 2010

™y o7 "
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sl oL
Jacquelyn Bartley, Esq. 2
PO Box 11896 FEB 0 3 2010
Columbia, SC 29211 Jabber & is
o GRS adsans, PA,

RE: The Estate of Elizabeth Grant Jenkins

Case No.: 07-ES-40-00349

Dear Ms. Bartley:

‘Enclosed you will find a copy of the Motion, and Order Information Form and
Cover Sheet and viotion to be Relieved which are hereby served upon you regarding the
above-referenced matter. If you should have any questions, please feel free to contact me.

Sincerely,

ROBERT M. P. MASELLA, ESQ.
MASELLA LAW FIRM, PA
917 Calhoun Street

Columbia, SC 29201

P

RMPM/e/jg)

Enclosures as stated

Uameika Isaac Devine, Esq.
‘Maria Jenkins

CC:

PR




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) - FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) :
) CASENO.: Q8_-CP-40;9130
) ; _
Jerome Jenkins ) MOTION AND ORDER INFORMATION
Plaintiff, ) FHRM AND COVERSHEET
vs. ) ;
)
Mana Jenkins and Masella Law Firm, PA )
Defendant )
Plaintiff’s Attorney: Defendant’s Attorney:
Jacquelyn Bartley, Bar No. Robert M. P. Masella, BarNo 8655
Address: 3 Address:
PO Box 11896, Columbia, SC 29211 917 Calhoun Street, Columbia, SC 29201
Phone: 376-1260Fax 376- 1557 Phone: 748-9990 Fax748-9948
E-mail: ____ Other: E-mail: rmaseiia@masellalaw.comOther:

_IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
XIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and IIT)
[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

" SECTION I: Hearing Informatlon
Nature OfMOtlon Motion to be Relieved -
Estimated Time Needed: 15 minutes. Court Reporter Needed: [XJYES/[ ] NO

SECTION II: Motion/Order Type

January 28, 2010

Signatufe of Attomey for [:] Plaintiff /<] Defendant Date submitted

[ JWritten motion attached.
XIForm Motion/Order

I hereby movg/for relie

as set forth in the‘attached proposed order.

SECTION III: Motion Fee
(] PAID — AMOUNT: $_ 25 -9
] EXEMPT: "[J Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic'Abuse or Abuse and Neglect
[ }Indigent Status =[] State Agency v. Indigent Party
[] Sexually Violent Predator Act  [_] Post-Conviction Relief
(] Motion for Stay in Bankruptcy ,
"I Moticn for Publication 1 Moiion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court pcr judge’s instructions
Name of Court Reporter:
. [] Other:

JODGE’S SECTION |
[ ] Motion Fee to be paid upon filing of the attached | JUDGE CODE _ __

order.

[ ] Other: Date:
CLERK’S VERIFICATION

Collected by:_ Date Filed:

[ MOTION FEE COLLECTED: $
[JCONTESTED — AMOUNT DUE: §

SCCA 233 (11/2003)



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

'FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND - Case'No. 08-CP-40-9130
Jerome Jenkins,
Plaintiff,
vs. '  MOTION TO

RELIEVE COUNSEL

-~

Maria Jenkins and Masella Law Firm, PA,

Defendant.

TO: DEFENDANT MARIA JENKINS, PLAINTIFF JERCME JENKINS, AND HiS
ATTORNEY, JACQUELYN L. BARTLEY:

PLEASE TAKE NOTICE that the counsel for Defendant, Robert M. P. Masella,
Esquire, individually will move before the presiding Circuit Court Judge for the County of

Richland, at 1701 Main Street, Columbia, South Carolina 29201, at o’clock in the

____m. on the day of , 2010, for an Order Relieving
Counsel of Record. Counsel for Defendant Maria Jenkin'; makes this Motion on the
following grounds: ‘
1. The Attorney Code of Ethics will no longe; allow counsel to continue
representation of Defendant Maria Jenkins. | |
' Accordingly,‘the ﬁndersigned counsel of record, Robert M. P. Masella, prays for an
Order allowing. him to be relieved as counsel of record.
YOU WILL PLEASE TAKE FURTHER NOTICE '!that this Motion may also be
based upon the South Carolina Rules Vof Court, case law, and any other evidence or

testimony that may be allowed at the time of the hearing of this matter.

Page 1 of 2




MASELLA LAW FIRM, PA

i

p ,4/ YIVA

Robert M. P. Masella, Esq.

917 Calhoun Street

Columbia, South Carolina 29201
(803) 748-9990 [Telephone]
(803) 748-9948 [Fax]

ColumBia, South Carolina

January 27, 2010

Page 2 of 2




CERTIFICATE OF SERVICE

I, Eva J. Glenn, Paralegal for Masella Law Firm, PA, do hereby certify that a copy of the
Motion to be Relieved was served upon the parties listed below by depositing said paper(s) in the
United Sta_tés Mail, Columbia, South Carolina on this 28" day of January, 2010, with the first

class postage duly affixed thereto and addressed as follows:

Jacquelyn Bartley, Esq.
PO Box 11896 ‘
Columbia, SC 29211 : , i

Tameika Devine, Esq.
PO Box 50343
Columbia, SC 29250

Maria Jenkins
2 East Lake Ct.
Columbia, SC 29209

/lq A W

Glenn L{Q
MASELLA LA IRM, P.A.
917 Calhoun Street
Columbia, 5C 29201
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ALAN WILSON
ATTORNEY GENERAL

July 5, 2011

S.C. Supreme Court

Honorable Daniel E. Shearouse

Clerk of the Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211

Re: Ronald Jenkins, 333126 v. State of South Carolina
2009-CP-40-2452

Dear Mr. Shearouse:

Enclosed please find the original and six (6) copies of the Return to Petition for Writ of
Certiorari in the above matter for filing in your office. By copy of this letter we are serving
opposing counsel with this Return today.

Sincerely,

£
Brian T. Petrano
Assistant Attorney General

Enclosures

cc: Wanda H. Carter, Esquire

REMBERT C. DENNIS BUILDING * PosT OFFICE Box 11549 ¢ CoLuMBIA, SC 29211-1549 « TELEPHONE 803-734-3970 » FacsiMILE 803-253-6283




The Supreme Court of South Carolina

Ronald Jenkins, Petitioner,

State of South Carolina, Respondent.

The Honorable Clifton Newman
Richland County
Trial Court Case No. 2009-CP-40-02452

ORDER

For good cause shown, the request for an extension until June 8, 2011 to
serve and file the Return to the Petition for Writ of Certiorari is granted.
Pursuant to this Court's order dated March 18, 2009, any further extension
request must be based on a showing of good cause and must be signed by the
appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY HKivw J AL
, C’,éﬁ /(Q%au%/ Clerk -
Columbia, South Carolina

June 9, 2011

cc: Assistant Attorney General Brian T. Petrano
- Deputy Chief Appellate Defender Wanda H. Carter



ALAN WILSON
ATTORNEY GENERAL

June 8, 2011

The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina S.C. Supreme Court
Post Office Box 11330

Columbia, South Carolina 29211

RE: Ronald Jenkins, 333126 v. State of South Carolina %
2009-CP-400-2452
Dear Mr. Shearouse:
The Return to Petition for Writ of Certiorari in the above appeal is due to be served
and filed on today. However, this is to respectfully request a 30-day extension until July 8,
2011 in which to serve and file this Return.

This extension request is not intended for the purpose of delay. Rather, this
extension request is necessitated by a heavy workload.

Sincerely,

MK llicrry

Brian T. Pétrano
Assistant Attorney General

BTP:jri

cc: Wanda H. Carter; SC Office of Appellate Defense

REMBERT C. DENNIS BUILDING ¢ PosT OFFICE Box 11549 +» CoLumBIA, SC 29211-1549 « TELEPHONE 803-734-3970  FacsiMILE 803-253-6283



STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY

Court of Common Pleas REC S

The Honorable Clifton Newman, Circuit Court Judge

8 2011
Case No. 2009CP4002452 S
Upre C
Ronald Jenkins, ........cocuvevoeeeeeeeeoeeeeeeeeeen! e e Petitioner, Ourt
V.
State of South Caroling,............ouuivniiieniiniiiiee e, Respondent.

MOTION FOR EXTENSION OF TIME TO SERVE AND FILE
RESPONDENT'S RETURN TO PETITION FOR WRIT OF CERTIORARI

COMES NOW the Respondent above named, by and through the undersigned
counsel, making its motion to Relax Rule 227(g), SCACR, would show unto this
Court:

L.
An extension request was filed on May 12, 2011, requesting 30 days

additional time to file the Return to Petition for Writ of Certiorari. By Order dated
May 13, 2011, this Court informed the Respondent that the Respondent’s filings
were due by June 8, 2011.

The Respondent respectfully requests another extension to file the Return to
Petition for Writ of Certiorari. The Respondent has been working diligently to

properly handle all (non-capital) PCR matters on behalf of the State for the 5th



circuit. The Respondent i1s currently engaged in a term of PCR court with The
Honorable James R. Barber, III presiding.

Accordingly, and not for the purpose of delaying the Petitioner, the
Respondent respectfully requests an extension of time to properly research for and

prepare the State’s Return to the Petition for Writ of Certiorari.

I1.

In view of the foregoing, it is respectfully requested that this Court relax Rule
227(g), SCACR, and allow the Respondent another extension of time to file the
~Return to the Petition for Writ of Certiorari.

WHEREFORE, it is respectfully requested that this Motion be granted.
Respectfully submitted,

ALAN WILSON
Attorney General.

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY ELLIOTT
Assistant Deputy Attorney General

BRIAN T. PETRANO
Assistant Attorney General

P.O. Box 11549
Columbia, S.C. 29211
(803) 734-3737

_/“'

ATTORNEYS FOR THE RESPONDENT
Columbia, South Carolina

June 7, 2011



The Supreme Court of South Carolina

Ronald Jenkins, Petitioner,

State of South Carolina, Respondent.

The Honorable Clifton Newman
Richland County
Trial Court Case No. 2009-CP-40-02452

ORDER

The request for an extension until June 8, 2011 to serve and file the Return
to the Petition for Writ of Certiorari is granted. Pursuant to this Court's order
dated March 18, 2009, any further extension request must be based on a
showing of good cause.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY%

Clerk

Columbia, Soﬁth Carolina
May 13, 2011

cc:  Assistant Attorney General Brian T. Petrano
Deputy Chief Appellate Defender Wanda H. Carter




RECEIVED)
MAY 12 2011

ALAN WILSON
ATTORNEY GENERAL

S.C. Supreme Court

May 12, 2011

The Honorable Daniel E. Shearouse

Clerk, Supreme Court of South Carolina

Post Office Box 11330

Columbia, South Carolina 29211 C

RE:  Ronald Jenkins, 333126 v. State of South Carolina
2009-CP-400-2452

Dear Mr. Shearouse:
The Return to Petition for Writ of Certiorari in the above appeal is due to be served
and filed on today. However, this is to respectfully request a 30-day extension until June 8, -

2011 in which to serve and file this Return.

This extension request is not intended for the purpose of delay. Rather, this
extension request is necessitated by a heavy workload.

Sincerely,

Assistant Attorney General
BTP:jri

cc: Wanda H. Carter; SC Office of Appellate Defense

REMBERT C. DENNIS BUILDING ¢ PosT OFFICE Box 11549 ¢ CoLuMBIA, SC 29211-1549 » TELEPHONE 803-734-3970 ¢ FAcSIMILE 803-253-6283



The Supreme Court of South Carolina

Ronald Jenkins, Petitioner,

State of South Carolina, Respondent.

The Honorable Clifton Newman
Richland County
Trial Court Case No. 2009-CP-40-02452

ORDER

For good cause shown, the request for an extension until April 6, 2011 to .
serve and file the Petition for Writ of Certiorari and Appendix is granted.
Pursuant to this Court's order dated March 18, 2009, any further extension
request must be based on a showing of good cause and must be signed by the

appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

BY Mg)\

Clerk

Columbia, South Carolina
March 8, 2011

cc:  Assistant Attorney General Brian T. Petrano
Deputy Chief Appellate Defender Wanda H. Carter




a)

) ORIGINAL

STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

Certiorari to Richland County

Clifton Newman, Circuit Court Judge MAR ¢ 7 2011
S -
C. Supreme Court

RONALD JENKINS,

PETITIONER,

V.

STATE OF SOUTH CAROLINA,

RESPONDENT

g
PETITION FOR EXTENSION TO FILE (
PETITION FOR WRIT OF CERTIORARI
AND APPENDIX

The undersigned counsel would respectfully request a thirty day extension in which
to file the petition for writ of certiorari and appendix in the above-referenced case. In
support of this motion, counsel would respectfully show the Court the following exigent
circumstances:

1. Petition for writ of certiorari and appendix in this case are due to be served
and filed today, having been extended by one prior order of this Court.

2. Counsel will be filing the petitions for writ of certiorari and accompanying

appendices in the cases of Devario Marshatt Simpson v. State, Walter Martez Thomas v.

State, Vaughn Williams v. State, Terry J. Hardin v. State, and Darrell Keith Emory v.

State today. Counsel filed the petition for writ of certiorari and accompanying appendix




5

in the case of James Matthews v. State on March 2, 2011. In addition, Counsel filed the

petition for writ of certiorari and accompanying appendix in the case of Anne Gordon v.

State on February 28, 2011. Counsel filed the petition for writ of certiorari and

accompanying appendix in the case of Timothy Tyrone Murray v. State on February 22,

2011. Counsel filed the initial briefs of appellant and designations of matter in the cases

of State v. Robert Upchurch and State v. Johnnie Jones on February 18, 2011. Counsel

filed the petition for rehearing in the case of State v. Leroy A. Brown on February 16,
2011. Additionally, Counsel filed the initial brief of appellant and designation of matter

in the case of State v. Arnold Ward on February 14, 2011. Counsel filed the initial brief

of appellant and designation of matter in the case of State v. George Jones on February 7,

2011. Counsel filed the initial brief of appellant and designation of matter in the case of

State v. Jennifer Rayanne Dykes on February 4, 2011. Counsel filed the Brief of

Petitioner in the case of Brian Gebhard v. State on February 3, 2011.

3. This request is made in good faith, and not for purposes of delay.

WHEREFORE, the undersigned counsel would respectfully request a thirty-day
extension in which to file the petition for writ of certiorari and appendix in this case.
Counsel requests that the time limits for filing the petition for writ of certiorari be held in
abeyance pending a ruling on this motion.

Respectfully submitted,

Tt

Deputy Chief Appellate Defender

March 7, 2011



STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

Certiorari to Richland County
Clifton Newman, Circuit Court Judge

RONALD JENKINS,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies the petition in which to file the petition for
writ of certiorari and appendix in the above referenced case has been served upon Brian
Petrano, Esquire, Assistant General, Office of the Attorney General, Rembert Dennis
Building, 1000 Assembly Street, Rm. 519, Columbia, SC 29201, this 70 day of March,
2011.

anda H. Carter
Deputy Chief Appellate Defender

ATTORNEY FOR PETITIONER

SUBSCRIBED AND SWORN TO before me
this 7 day of March, 2011.

oo — (L.S)
Notary Public for South Carolina
My Commission Expires: _October 2, 2013 .




The Supreme Court of South Carolina

Ronald Jenkins, Petitioner,

State of South Carolina, Respondent.

The Honorable Clifton Newman
Richland County
Trial Court Case No. 2009-CP-40-02452

ORDER

The request for an extension until March 7, 2011 to serve and file the
Petition for Writ of Certiorari and Appendix is granted. Pursuant to this
Court's order dated March 18, 2609, aﬁy further extension request must be
based on a showing of good cause.

IT IS SO ORDERED. ,
JEAN H. TOAL, CHIEF JUSTICE

BY  Asedte S Sk,
3. Clerk -/
Columbia, South Carolina 26 7 ?’ :

February 7, 2011

cc:  Assistant Attorney General Brian T. Petrano
Deputy Chief Appellate Defender Wanda H. Carter



L) ORIGINAL

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330

Facsimile: (803) 734-1397 RECEEK‘,;EB

February 4, 2011 FEB 04 2011

S.C. Supreme Court

Honorable Daniel E. Shearouse
Clerk, South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211 ({‘
Re:  Ronald Jenkins v. State of South Carolina
Dear Mr. Shearouse:
The petition for writ of certiorari and appendix in the above-referenced case are due to be
served and filed today. Because of my present workload, I respectfully request a thirty-day

extension of this deadline. No prior extensions have been requested in this case.

By copy of this letter, I am informing Brian Petrano, Esquire, of the Office of the Attorney
General, of this extension request.

Thanking you for your cooperation and assistance in this matter.

Sincerely,

Wanda H. Carter
Deputy Chief Appellate Defender

WHC/kam

cc: Brian Petrano



SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSF

Division of Appellate Defense
1330 Lady Street, Suite 401
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 28211-1589
Telephone: (803) 734-1343
Facsimile: (803) 734-1397

The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court

Post Office Box 11330

Columbia, SC 29211

Dear Mr. Shearouse:

Robert M] Dudek, Chief Appeliate Defender
Wanda H. Carter, Deputy Chief Appellate Defender
Joseph L. Savitz, lll, Senior Appellate Defender

RECEIVE])

December 6, 2010 DEC - 6 2010

S.C. Supreme Court

i
|
]
i
|
1

The following case falls under the 60 day rule for appeals, and the date we received the

transcript 1s listed to the side.

Ronald Jenkins v. State of South Carolina i 12/6/2010

I would appreciate you beginning our time limits from the above date, and if you need
additional information, or have any questions please contact me.

Thank you for your assistance in this matter.

Sincerely,

orfene French i

Legal Services Coordinator




SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSF

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332 Joseph L. Savitz, lli, Senior Appellate Defender

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803) 734-1397

RECEIVED
SEP 16 2010

September 16, 2010

Ms. Hilda M. Jordan S.C. SUPREME COURT
Circuit Court Reporter
PO Box 435
Lexington, SC 29071

Dear Ms. Jordan:

Our office has been requested to perfect the appeal arising out of:
Ronald Jenkins v. State of South Carolina Case #: 09-CP-40-02452.
County: Richland Date of Trial: April 15,2010

Presiding Judge: Clifton Newman

It is my understanding that you were the court reporter at this time. That being the case, |
request that you send this office the original trial transcript along with your bill. If you send a
copy to this office, please bill us accordingly. To ensure prompt payment of this bill, please
prepare it on the enclosed CID FORM 3500 (Substitution for SCCA DI-4) and include the
original criminal case number (Indictment number) where the space is provided.

We request that the lines on the paper be numbered from 1-25, and that you include in the
transcript any and all recorded motions, pre and post-trial. Additionally, please transcribe the
jury selection, and the State and defense counsel's opening and closing arguments. We have
found that even if there are no objections, we need to review both opening and closing arguments
for appeal.

If you are aware of the existence of co-defendants not listed in the prior captioned case,
please contact us prior to transcribing the transcript. In this manner, we can consult our records
to ensure that in ordering a transcript, a duplication has not occurred. In addition, if the
Attorney General's Office has already requested an original transcript, please notify us.



Ms. Hilda M. Jordan
September 16, 2010
Page Two

[ am sorry for any inconvenience this may cause, but I appreciate your assistance in this
matter. If you have any questions, or problems, please contact me.

Thank you for your kind cooperation in this matter.

Sincerely,

Qriege French

Legal Services Coordinator

cc: S.CSupreme Court
Attorney General's Office




1250 AMELIA ST. 1345 GARNER LN. STE 202
COURTHOUSE PLAZA JEFFRIES LAW FIRM, LLC. P(/& COLUMBIA, SC
ORANGEBURG, SC
BRYAN S. JEFFRIES PHONE: 803-772-7300
PHONE: 803-531-6300 LAKESHA W. JEFFRIES MalL: P.O. Box 646
FAX: 803-536-6001 JEFFRIESLAWSC.COM ORANGEBURG, SC 29116

September 4, 2010

The Honorable Daniel E. Shearhouse 01 2010
Clerk of the South Carolina Supreme Court SEP )
P.0O. Box 11330 OURT
Columbia, SC 29211 oG g UPREME G

RE: Ronald Jenkins v. State of South Carolina
09-CP-40-2452

Dear Mr. Shearhouse:

Enclosed for filing is a notice of appeal in the above case. Also enclosed is the Proof of
Service of the notice of appeal on the respondent.

Should you have further questions regarding this matter, do not hesitate to call.

Sincerely,

Bryan S. Jeffries
Attorney at Law

Enclosure



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY
In The Court of Common Pleas

Clifton Newman, Circuit Court Judge

DOCKET NUMBER - 09-CP-40-2452

gCBIVELD

STATE OF SOUTH CAROLINA. . . . . . . . . RE ONDSEEI\{)T%PZ,N\Q
-VS-— UR“'

Ronald L. Jenkins. . . . . . . . . . . . APPE@@@EPREMECO

NOTICE OF APPEAL

Ronald L. Jenkins appeals the Order of the Honorable
Clifton Newman, denying Application for Post Conviction Relief for
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- PROCEDURAL HISTORY

This matter comes before the Court by way of aﬁ Application for Post-
Conviction Relief filed April 3, 2009. 'The Respondent made its Return on July 8§,
: 2009. The Applicant filed a pro se amended application for PCR on J};ly 27, 2009.
An evidentiary hearing‘into the matter wa_.sAconvened on April 15, 2010 at the
Richland County Courthoﬁse. The Applicant was present at the hearing and Waé
represented by Blryan Jeffries, Esquire. Brian T Pétrano of the South Carolina
Attorney General’s Office repfesented the Responden.t.

At the hearing, the Applicant testified on his own behalf. The Applicant’s

trial counsel, Micah Leddy, Esquire also testiﬁed. This Court had before it the

records of the Richland County Clerk of Court, the transcript of the proceedings

against the Applicaht, and the Applicant's records from the South Carolina -

Department of Corrections.
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The Applicant is presently confined in the South Carolina Department of
Corrections pursuant to orders of commitment of the Richland County Clerk of
Court. The Applicant was represented by Micah Leddy, Deputy Public Defender.
On Febrﬁary 9, 2009, the Applicant pled guilty and was sentenced by The

Honorable G. Thomas Cooper, Jr. to the following:

25511&110110(3) 2! Arson / Arson - Seoond degree”

i 008816114)312(8) 15 Burglaryl Burglary(\ﬁolenl)(AﬂerOﬁl20/85) Seconddegree

.|zoo7Gs4()a423 240616-0&1730(!\) 5 A Aggravated Stalking

The Applicant did not appéal hié guilty plea or sentence.

Apart from any overlapping issues that were otherwise presented at thler
hearing, this Court cannot cqnsider any allegations made solely in the Applicant’s
Apro se amendment, fﬂed June 30, 2009. Rule 11, SCRCP, requirés every pleading,
mofion, or other paper of a party represented by counsel to be signed by at least one
attorney of record who isran active member of the South C_aroiind Bar. If a
pleading, métion, or other paper is not signed, "it shall be stricken unless it is
signed promptly after the omission is called to the attention of the pleader or

movant." Rule 11, SCRCP. South Carolina does not recognize any right to hybrid




representation at trial or on appeal. See, e.g., Jones v. State, 348 S.C. 13, 558

S.E.2d 517 (2002); Foster v. State, 298 S.C. 306, 379 S.E.2d 907 (1989).1

In his PCR application the Applicant makes the following allegations:

9. Staie conclsely the grounds on which vou base vour allegation that vou are being held in custodv unlawfully:
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10. State concisely and in the same order the fagts which support each of the grounds set out in (9): '
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15. If any ground set forth in (9) has not previously been presented 1o any Court, State or Federal, set forlh the
ground, and state concisely the reasons why such ground,has not previously been presented:
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18. State clearly the relief you seek in filing this application.
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' This Court is fully aware of our Court’s recent ruling that “Rule 11 of the South Carolina Rules of
Civil Procedure does not apply to PCR proceedings.” Hiott v. State, 381 S.C. 622, 674 S.E:2d 491
(2009). However, this Court interprets the Hiott decision to be narrowly tailored to the issue(s)
presented in Hiott [sanctions] and not to negate any and all applicability of Rule 11(a) for PCR
proceedings. This Court, respectfully, does not interpret Hiott to implicitly abrogate Jones v. State,
348 S.C. 13, 558 S.E. 2d 517, (2009) or Foster V. State 298 S. C 306 379 S E 2d 90’7 (1989).
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At the evidentiary hearing, Applicant proceeded, in part, on the allegations stated

in the application for post-conviction relief.




FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and
has heard the testimony at the post-conviction relief hearing. This Court has
further had the opportunity to observe the witnesses presented at the hearing,
closely pass upon their ;:redibilit'y and weigh their testimony accordingly. Set forth
below are the relevant findings of facts and conélusioﬁs of 1éw as required pursuant

to S.C. Code Ann. § 17-27-80 (1985).

The Applicant testified that he pled guilty and received a twenty (20) year
sentence and that he understépds that he couid be subjected to a longer sentence if
his piea was Vaéated and he was later retried and convicted. The Applicant claimed
that there was a conflict of Vinterest and that the plea court should not have accepted
the plea because tﬁe Viéfim was a supposed high' profile ,léwyer -and e);-
magistrate/clerk of court/solicitor... The Applicant explained thaf the victim
defrauded him and that there were issues stemming from the victim’s
| representation of the Applicant's wife during their divorce proceeding(s). The
Appiicant claimed plea counsel was ineffective for failing to have him evaluated,
‘that there was an evaluation scheduled but that it was canceled. The Applicant\
testified that he thought he was going to plea in front of Judge Childs but that the
victim and/or the Solicitor’s office had that scheduled plea continued. The Applicant
claimed that the Solicitor’s office is also biased. The Applicant explained that he

thought the case was going to be treated as if he set a crack house on fire. The
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Applicant testified that he met with plea counsel four (4) or five (5) times but that
he never saw the discovery materials or discussed the evidence with the plea
counsel.2 The Applicant complained that he was not indicted within the proper time
frame of his arrest. The Applicant complainéd tha.t he was threatened with
consecutive sentences and that he thought he could ask for a lesser charge of
attempt. to burn. The Applicant complained that plea counsel refused to present his
“fraud” evidence at trial, but that he was told if he pled guilty he could explain the
“fraud” claims to the plea court. The Applicant explained that he pled guilty so that
V'hecould present his “fraud"’ evidence but that we do not really know who burned
down the victim’s law office.

Plea qounsel testified that he recalled his representation of the Applicant and
that he and the Applicant discussed the family court matter(s) extensively. Piea
counsel explained thét at first the Applicant did seem to want to go to trial, that it
is not easy for most defendants to accept an open plea. Plea counsel explained that
he thoﬁght at one point there was an offer but that the prosecution was handed off
-to a highep level solicitor and the offer (that had not yet beeh acceptéd) was
withdrawn. Plea counsel testified that he did not see how the family court matter
[motive] was relevant to the defense but it waé immensely important to the
Applicant to discuss the family court issue(s). Plea counsel testified that the

Applicant insisted that he did not need an evaluation that is why the evaluation

2 This is directly refuted
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by the plea transcript. (Guilty plea transcript, p. 7).
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was canceled. Plea counsel testified that he advised his client that that he could say
pretty much anything he wanted at the end of a guilty plea, so if he wanted to
explain the family court issue(s) that would the best opportunity to do so. However,
plea counsel testified that he warned the Applicant not go on too much because it
would be apparent that he still held a grudgé[

In a post-conviction relief action, the Applicant has the burden of proving the

allegations in the application. Rule 71.1(e), SCRCP; Butler v. State, 286-S-.C. 441,
334 S.E.2d 813 (1985). Where ineffective assistance of counsel is alleged as a
ground for relief, the Applicant must prove that "counsel's conduct S0 undermined

the proper functioning of the adversarial process that the trial cannot be relied upon

as having produced a just result." Strickland v. Washington, 466 U.S. 668, 104

S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334 S‘.Ev.Zd 813
(1985). |

- The proper measure of performance is whether the attorney provided
representation within the range of competence réquired in criminal cases. Courts
presume that counsel rendered adequate. assistance and Iﬁade all significant
decisions in the éxercise of reasonable professional judgment. Butler, 286 S.C. 441,
334 S.E.2d 813 (1985). The Applicant must overcome this presumption to receive

relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). When there has been a

guilfy plea, the applicant must prove that counsel’s representation was below the

standard of reasonableness and that, but for counsel’s unprofessional errors, there




1s a reasonable probability that he would not have pled guilty and would have

insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59 (1985); Alexander v.

State, 303 S.C. 539, 542, 402 S.E.2d 484, 485 (1991).

Courts use a two-pronged test in evaluating allegétions of ineffective
assistance of counsel. First, the Applicant must prove that counsel's performance
was deficient. Undér this prong, attorney performance is measured by its
"reasonableness under professional norms." Cherry, 300 S.C. at 117, 385 S.E.2d at
625, (citing Strickland). Second, counsel's deficient performance must have
prejudiced the Appli(;ant such. that "thefe is a reasonable probability that, but for
counsel's unpfofessional er_rbrs, the result of the proceeding would have bee_n
different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625._ As discussed above,-the
Applicant has failed to carry his burden in this aétion.. Therefore, this Court finds
that the application must be denied and dismissed.

Beyond his review of the undisputed procedural history, this Court finds
Applicant’s testimony is not credible. Plea counsel’s testimony is credible.
Accordingly, this Court finds Applicant has failed to prove the ﬁrst prong of the
Strickland test — that counsel failed to render reasonably effective assistance under
prevailing pro'fessional norms. This Court also finds Applicant has failed to prove
the second prong of Strickland — that he was prejudiced b'y couhsel’s performance.

This Court finds that the Applicant’s testimony was not credible. The

Applicant’s testimony was directly refuted by the plea transcript. Also, his claims of




a conspiracy were things he knew when he entered the plea, so there can be no
prejudice because the Applicant necessarily waived any issues with the case by
pleading guilty. A guilty plea is a solemn, judicial admission of the truth of the

charges against an individual; thus, a criminal inmate's right to contest the validity

of such a plea is usually, but not invariably, foreclosed. Blackledge v. Allison, 431
U.S. 63, 97 S.Ct. 1621, 52 L.Ed.2d 136 (1977). Therefore, statements made during a
guilty plea should be considered conclusive unless a criminal inmate presents valid

reasons why he should be allowed to depart from the truth of his statements.

Crawford v. United States, 519 F.2d 347 (4th Cir.1975); Edmonds v. Lewis, 546 F.2d
566 (4th Cir.1976). An applicant may attack the voluntéry, knowing, and intelligent
character of a guilty plea entered on the advice of counsel by demonstrating that

counsel's representation was below an objective standard of reasonableness. Porter

v. State, 368 S.C. 378, 383-84, 629 S.E.2d 353, 356 (2006); Roscoe v. State, 345 S.C.
16,- 20, 546 S.E.2d 417, 419 (2001). The “prejudice,” requirement focuses on whether
counsel's constitutionally ineffective performance affected the outcome of the plea

process. Hill v. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985). In

other words, the applicant must prove prejudice by showing that, but for counsel's
inadequacy, there is a reasonable probability he would not have pleaded guilty and,

instead, would have insisted on going to trial. Suber v. State, 371 S.C. 554, 558, 640

S.E.2d 884, 886 (2007). The Applicant in this case has failed to demonstrate

counsel’s performance was deficient or that he was prejudiced. The Applicant




merely voiced his complaints about the victim. The fact is the Applicant admitted to
burning down the victim’s law office (and an accompanying 27 degree burglary) and
he also admitted to aggravated stalking. (Guilty plea transcript, p. 16 — 17). The
Applicaﬁt explained that he felt it was the victim who enraged him so much and
that is why he threatened him and burned down his office, i.e. what “motivated”
him. (Guilty plea transq_ript, p. 34 - 44).

| The Applicant claims. plea éounsel was ineffective for failing to have him
evaluated yet the Applicant has not presented any evidence of a current evalugtion
to show that he was or is effected by any niental issues. Pfejudit:e from counsel'sr

failure to interview or call witnesses cannot be shown where the witnesses do not

testify at post conviction relief. Underwood v. State, 309 S.C. 560, 425 S.E.2d 20

(1992); Bassette v. Thompson, 915 F.2d 932 (4th Cir. 1990), cert. denied, 499 U.S.

982 (1991). The Applicant's mere speculation as to what a mental evaluation would

have been cannot, by itself, satisfy his burden of showing prejudice. Clark v. State,

315 S.C. 385, 434 SE.2d 266 (1993); Glover v. State, 318 S.C. 496, 458 S.E.2d 538
(1995). An Applicant must produce the testimony of a favorable witness bor '
otherwise offer the testimony in accordance with the rules of evidence at the PCR
hearing in order to establish prejudice from the witness' failure to testify at trial.

Bannister v. State, 333 S.C. 298, 509 S.E.2d 807 (1998).

Finally, The Applicant contends that the indictments were void because the

State did not obtain indictments within ninety days of the Applicant’s arrest. This




allegation does not warrant relief. The grand jury returned each indictment. The
failure to obtain an indictment within ninety days of arrest does not render it void

for lack of jurisdiction. State v. Culbreath, 282 S.C. 38, 316 S.E.2d 681 (1984). The

Applicant has not shown that the sentencing court lacked subject matter

jurisdiction to accept his plea.




CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant
has not established any constitutional violations or deprivations that would require
this court to grant his application. Counsel was not deﬁcjent in any manner, nor
was Applicant prejudiced by counsel’s representation. Therefore, this application for
post conviction relief must be denied and dismissed with prejudice.

Except as discussed above, this Court finds that the Applicant failed to raise
the remaining ailegations set forth in his application at the heaﬁng and has,
thereby, waived them. As to any and all allegations that were or could have been
raised in the application or at the heariﬂg in this matter, but were not specifically
addressed in this Order, this Court finds Applicant failed to present any probative
evidence regarding such allegations. Accordiﬁgly, this Court finds that Appﬁcant
waived such allegations and failed to meet his burden of proof regardi_ng them.
Accordingly, they are dismisséd with prejudice. A waiver is a voluntary and

intentional abandonment or relinquishment of a known right. Janasik v. Fairway

Oaks Villas Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A

waiver may be express or implied. "An implied waiver results from acts and
conduct of the party against whom the doctrine is invoked from which an

intentional relinquishment of a right is reasonably inferable." Lyles v. BMI, Inc.,

292 S.C.V153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicant's failure to

address these issue at the hearing indicates a voluntary and intentional




relinquishment of his right to do so. Therefore, any and all remaining allegations
are denied and dismissed.

This Court cautions the Applicant that he must file and serve a notice of
appeal within thirty (30) days from the receipt by counsel of written notice of eﬁtx‘y

of judgment to secure the appropriate appellate review. See Rule 203, SCACR.

Pursuant td Austin v. State, 305 S.C. 453 (1991), an Applicant has a right to an
appellate counsel’s assistance in seeking review of the denial of PCR. Rule 71.1(g),
SCRCP, provides that if the applicant wishes to seek éppellate review, PCR counsel
must serve and. file a Notice of Appeal on the Applicant’s behalf, Applicant an(i
counsel are directed toARuIes 203, 206, and 243 of the South Carolina Appellate
Court Rules for the appropriate procedures to follow after nbtice of intent to appeal
A 'has been timely filed. |

IT IS THEREFORE ORDERED:

1. That the Applié_ation for Post-Conviction Relief must be
denied and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the
- - Respondent. -

~ 1 ot DUy 20
AND IT IS SO ORDERED this dayof - /f , 2010.
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The Honorable Clifton Newman

Presiding Judge
Fifth Judicial Circuit

)/\ ; "‘J‘\.};( {“-South Carolina.
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