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STATEMENT OF ISSUES ON APPEAL
I.

Any error in admission of hearsay testimony is harmless in light of Bauman’s
confession to law enforcement and his detailed admission of sexual conduct with Victim to
a jailhouse informant.

1.

Bauman’s allegation of improper influence during cross-examination of the State’s
witness opened the door and ultimately made the witness’s written statement admissible as
a prior consistent statement.

STATEMENT OF THE CASE

Appellant Bauman was indicted and tried by jury for criminal sexual conduct with a
minor in the first degree. The jury convicted Bauman, and he was sentenced by the
Honorable Edgar W. Dickson to twenty-five years imprisonment.

Bauman appealed his conviction and sentence. The Court of Appeals, following

oral argument, affirmed the conviction and sentence. State v. Bauman, 2014-UP-346

(S.C. Ct. App. filed October 1, 2014). Following the denial of his petition for rehearing,

Bauman filed a petition for writ of certiorari. Respondent’s return follows.



STATEMENT OF FACTS

Victim’s mother (Mother) was giving Victim a bath with Victim’s brother when
Mother saw Victim, with mouth open, lean forward to her brother’s lap. Mother
described what happened as follows:

I was giving [Victim] and [Brother] a bath one

evening and [Victim] was sitting in the tub facing [Brother].

And she proceeded to lean forward with her mouth open and

[ stopped her. . . . Her mouth opened towards Jeremy’s lap

and I stopped her and I asked her what she was doing.
ROA. p. 90, lines 9-13. Victim said “I'm going to suck his pee pee.” Mother asked her
where she learned that from and she said “Uncle Jason”. ROA. p. 90, lines 22-24.
Victim’s Uncle Jason is Appellant Bauman, Mother’s brother-in-law. ROA. pp. 90-91.

Before the bath tub incident, Mother had noticed Victim was “becoming aggressive
at home, acting out and hitting, and . . . had noticeable behavior changes at school reported
by her teachers.” ROA. p. 94, lines 1-3. Mother also testified that one time she found
Bauman and Victim alone after Mother and her husband returned from seeing a movie.
Bauman and Victim were alone in the living room on the couch. The other two people
present in the house, Bauman’s father and Victim’s sister, were asleep in the back
bedroom. ROA. pp. 92-93.

Mother also noted Victim “was displaying interest in body parts as far as breasts
and genitals. She also was flashing her private part . . . to her brother.”” ROA. p. 94, lines
4-7. Mother also noted other disturbing behavior. Victim would gag a lot when she ate a
meal. She wet the bed twice one night. ROA. p. 95.

Mother described how Victim acted around Bauman as follows:

She would show signs of not wanting him around.
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She would become agitated, angry; not really wanting to
have anything to do with him.

But it was more like a — kind of like a love hate
relationship. She would talk to him but yet she didn’t feel
comfortable.

ROA. p. 95, lines 6-11.

Unsure what to do, Mother discussed the bathtub incident with Nurse Practitioner
Amy Young. Pursuant to mandatory reporting laws, Nurse Young contacted law
enforcement. Law enforcement in this case was the nurse’s husband, a Summerville
Police Officer. ROA. pp. 162-163.

Law enforcement did its duty and investigated the allegation. This included
interviewing Bauman. He was interviewed by Detective Gebhardt and Detective
Gibbons. Detective Gebhardt testified that Bauman appeared to understand the Miranda
warnings and what was happening. Bauman appeared to be able to read — Detective
Gebhardt noted Bauman was following each line as they went along. ROA. p. 172.
Detective Gebhardt testified that Bauman’s intelligence was not an issue during the
interview. ROA. p. 193. Initially, Gibbons started to interview Bauman, but the
interview was not productive, so Gebhardt started interviewing Bauman instead. ROA. p.
175.

Detective Gebhardt advised Bauman that four-year olds do not make these things
up — four-year olds do not have the experience to make an allegation like that, something
had to have happened. ROA. p. 176. Bauman told the detective that children do not
always tell the truth. Bauman then told Detective Gebhardt that Victim is a sexual person

and suggested that Victim learned this at school. ROA. p. 178. Bauman told the

detective that Victim “stick[s] her tongue out at him and tries to grab his dick.” ROA. p.
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178, lines 4-22. Bauman told Detective Gebhardt that Victim is “a very attractive girl”
and “that when she sits on his lap it makes him hard.” ROA. p. 179, lines 1-3. Bauman
told Detective Gebhardt that Victim pulled his penis out of his pants, that she put her mouth
on the tip his penis “just for a second” and that it took Bauman “a lot of willpower to make
her stop.” ROA. p. 179, lines 5-17. Bauman told Detective Gebhardt, “he thought it was
wrong but at first he thought it felt good.” ROA. p. 179, lines 18-20. Bauman, at
Detective Gebhardt’s suggestion, wrote an apology letter to Victim’s mother. ROA. pp.
180-182.

Dr. Allison Foster testified as an expert in forensic clinical psychology. She
testified that pre-school children will often engage in what she termed “imitative play”
where children will act out things they are learning. “Imitative play is sort of their first
language really before the spoken word.” ROA. p. 137, line 19 — p. 138, line 3. Dr.
Foster would later explain imitative behavior is how children will learn, “it’s literally kind
of reenacting behavior to make sense out of it.” ROA. p. 143, lines 5-7.

Dr. Foster further testified that a sexually abused child will often exhibit behavioral
changes, termed adjustment reactions. Children may become more clingy or needy, they
may regress in their skills — such as wetting their beds again, and having increased fear and
anxiety. They also may become preoccupied with their private parts. ROA. pp. 138-139.

The State then elicited the following testimony from Dr. Foster:

Q: In your opinion as an expert Doctor Foster if a little girl
four years old goes down on her brother as if she is going to
perform oral sex on him and states to her Mom I was going
to suck his pee pee, in your opinion as an expert in that

hypothetical question what significance does that event have
with regard to any sexual abuse?



A: It has significance and is the sort of imitative behavior
that is not typical of preschool age children and would give
rise to the hypothesis that sexual abuse or exposure
something that — some kind of environmental exposure to a
behavior that we do not typically observe in preschool age
children.

ROA. p. 142, lines 16-21.

Adam Buhle has had trouble with the law in the past and he was in jail when
Bauman told him all about the things he did to Victim. At first, Bauman fibbed and said
he was in jail for stealing cars. But he then told Buhle he was there for his niece. He
started touching his niece and having her touch him. He would watch pornography with
her and try to have her play with him. ROA. pp. 215-216. “And after he would gradually
move her into it she would start sucking his dick.” ROA. p. 216, lines 17-20.

Buhle gave a statement on August 12, 2010, relating this information. That was
before Bauman even received his discovery. Buhle testified that neither the prosecution
nor law enforcement promised Buhle anything for his statement. ROA. pp. 217-218.

Buhle testified that he later pled to forgery and his probation was concomitantly
revoked. Buhle testified it was an open plea, he was facing zero to eight years at the
discretion of the judge, and received three years imprisonment. ROA. pp. 220-221.
Buhle was interviewed by the prosecutor nine days before he was released from prison.
ROA. p. 229. When Buhle testified at trial, he was no longer incarcerated and was

employed. ROA. p. 213, lines 19-23. It appears at the time of trial he had nothing to gain

but the satisfaction of seeing justice done for Bauman’s sexual predations.



ARGUMENT

Any error in admission of hearsay testimony is harmless
in light of Bauman’s confession to law enforcement and
his detailed admission of sexual conduct with Victim to a
jailhouse informant.

Bauman complains testimony by Mother was improper hearsay testimony.
Specifically, after Victim told Mother she was going to “suck [her brother’s] pee-pee,”’
Mother asked where she learned that and Victim responded “from Uncle Jason”.

This testimony was harmless in light of the fact that Bauman confessed to law
enforcement and offered a detailed account of his grooming and abuse of Victim to fellow
inmate Buhle.

“When guilt has been conclusively proven by competent evidence such that no
other rational conclusion can be reached, the Court should not set aside a conviction
because of insubstantial errors not affecting the result.” State v. Bailey, 298 S.C. 1, 5, 377

S.E.2d 581, 584 (1989). Admission of improper evidence is harmless where it is merely

cumulative to other evidence. State v. Haselden, 353 S.C. 190, 197, 577 S.E.2d 445,

448-49 (2003); State v. Johnson, 298 S.C. 496, 499, 381 S.E.2d 732, 733 (1989).

In the instant case, Bauman’s admissions to law enforcement’ and Buhle provided

ample evidence of guilt. When other properly admitted testimony reveals essentially the

1 This portion is indisputably admissible under SCRE, Rule 803(3) as a statement of the declarant’s then
existing state of mind.

2 Bauman’s admissions to law enforcement were sufficient to establish the crime, contrary to his argument.
However, the admissions were worse than a mere confession.because Bauman made incredible assertions
about the four year-olds’ sexual proclivity and admitted that he got an erection when the child sat in his lap.
Bauman’s claims that he has a 71 1.Q. appears to be based on a hearsay statement made by a member of his
family to law enforcement. ROA.p.22. In light of the rest of the record, Respondent doubts the veracity of
this assertion.



same information, the jury’s exposure to improper evidence is harmless. State v. Brown,

344 S.C. 70, 75, 543 S.E.2d 552, 554-555 (2001). Therefore, the Court of Appeals

correctly affirmed the conviction and sentence.



IL.
Bauman’s allegation of improper influence during
cross-examination of the State’s witness opened the door
and ultimately made the witness’s written statement
admissible as a prior consistent statement.

Bauman argues the trial court erred in admitting Buhle’s statement (State’s Exhibit
#3) into evidence, arguing the defense had not made an allegation of recent fabrication
sufficient for the statement to be admissible as a prior consistent statement. However, any
error was subsequently cured as the statement became admissible to rebut the allegation
made during cross-examination that Buhle relied on Bauman’s S.C.R.Crim.P. Rule 5
discovery materials in providing information in the statement.

On cross-examination, Bauman’s counsel questioned Buhle about whether
Bauman received his discovery and whether Bauman reviewed this discovery before
giving his statement. ROA. pp. 231-232. The prosecution established that Buhle gave
his statement on August 12 and that Bauman did not receive his discovery until August 25.
See State’s Exhibit 4; ROA. p. 234; p. 236, ROA. pp. 258-259.

The statement was admissible to show that Buhle’s statement preceded receipt of
discovery, refuting the allegation that the statement was fabricated by Buhle utilizing
Bauman’s discovery materials. Accordingly, the statement became admissible under both
Rule 801(d)(1)(B), SCRE and under the open the door doctrine.

When a party introduces evidence about a particular matter, the other party is

entitled to explain it or rebut it, even if the latter evidence would have been incompetent or

irrelevant had it been offered initially. State v. Foster, 354 S.C. 614, 582 S.E.2d 426

(2003). “When a party introduces evidence about a particular matter, the other party is



entitled to introduce evidence in explanation or rebuttal thereof, even if the latter evidence
would have been incompetent or irrelevant had it been offered initially.” State v.
McEachern, 399 S.C. 125, 137, 731 S.E.2d 604, 610 (Ct. App. 2012).

Further, the statement was admissible to rebut the allegation of improper influence
(use of discovery to manufacture the jailhouse confession). Under Rule 801(d)(1)(B),
SCRE, “a hearsay statement is potentially admissible if it is consistent with declarant’s trial
testimony and ‘is offered to rebut an express or implied charge against the declarant of

recent fabrication or improper influence or motive.”” State v. Jeffcoat, 350 S.C. 392,

565 S.E.2d 321 (Ct. App. 2002) (emphasis added).

In Jeffcoat, the defense raised the issue of coaching by asking the victim if she
practiced before testifying and whether anyone told her what to say. Defense counsel
specifically asked whether the victim’s mother and the solicitor told the victim what to say
at trial. This Court found the statement was admissible as the line of questioning
constituted an allegation of improper influence. This Court further found that the
statement arose before the improper influence arose. 1d., 350 S.C. at 397-98, 565 S.E.2d
at 324.

United States v. Pena, 949 F.2d 751 (3™ Cir. 1991) is instructive. In that case, the

Fifth Circuit found that admission of a DEA agent’s handwritten notes from an interview
with Pena following Pena’s arrest was not error. The Fifth Circuit found the notes were
admissible under Federal Rule of Evidence 801(d)(1)(B) to rebut assertions that the agent
inserted information learned after the interview into Pena’s statement. Pena, at 757. The
opinion quoted favorably the advisory notes to the rule as follows: “If the opposite party

wishes to open the door for its admission in evidence, no sound reason is apparent why it
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should not be received generally.” Id. (quoting FED. R.EVID. 801 advisory committee’s
notes). The Fifth Circuit concluded: “Defense counsel clearly intimated that McDaniel
may have attributed his own knowledge of the drug operation to Pena.” Id.

In the instant case, by suggesting that Buhle relied on discovery documents to make
his statement to law enforcement, defense counsel opened the door to the statement coming
into evidence to show that it was made before discovery was provided to Bauman.
Therefore, any error is not prejudicial as the statement ultimately became admissible, even
if initially inadmissible on direct examination. Any error was subsequently waived by

defense counsel’s cross-examination.
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CONCLUSION
For all of the foregoing reasons, this Court should deny the petition for writ of
certiorari. Should this Court see fit to grant the petition, Respondent would respectfully
request permission to more fully brief the issues herein.

Respectfully submitted,

ALAN WILSON
Attorney General

DAVID SPENCER
Senior Assistant Attorney General

DAVID M. PASCOE, JR.
Solicitor, First Judicial Circuit

ID SPENCER

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT

February 20, 2015
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