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STATE OF SOUTH CAROLINA ) > 3
COUNTY OF CHARLESTON ) IN THE COURT OF COMMON PLE%E S
) S.C. SUPREME COURT .
) T v N
abolal ) 2011-CP-10-4986 . 5. . J
Herbert Palmer, #26696+ ) N X .
) N B
Applicant, ) ) -
)
V. )
) FINAL ORDER OF DISMISSAL
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed July 14, 2011. The Respondent (the State) made its Return and Motion to Dismiss
on May 23, 2012, requesting that the Application be summarily dismissed. Pursuant to this
request, and after reviewing the pleadings in this matter and all of the records attached thereto,
this Court issued a Conditional Order of Dismissal filed June 8, 2012, provisionally denying and
dismissing this action, while giving the Applicant twenty (20) days from the date of service of
said Order in which to show why the dismissal should not become final. The Applicant was
served a filed copy of the Conditional Order of Dismissal od June 26, 2012,

In a document captioned “Applicant’s Objection to Conditional Order of Dismissal” and
dated June 21, 2012, the Applicant argues: .

e Trial court committed a structural error in issuing constitutional defective burden shifting
jury instruction.

e Trial counsel failed to object to instruction pursuant to Belcher v. State.

* PCR counsel failed to amend his application. A
» Plain meaning of “disfavored” in Land v. State is not an absolute bar to the filing of a

successive application.
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* # This Court has reviewed the Applicant’s response to the State’s motion to dismiss in its

4o 3 €ntIety; in, %onjunction with the original pleadings, and finds that a sufficient reason has not
R AN 4
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been shown why the Conditional Order of Dismissal should not become final.

This éourt finds the Applicant has failed to show in his response why his claims
regarding trial counsel’s ineffectiveness and the validity of a jury instruction pursuant to Belcher
could not have been raised in his first post-conviction relief proceeding. This Court finds further
that inetfective assistance of post-conviction relief counsel is not a claim that is properly purs;ued
on post-conviction relief. See Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991) (holding the
PCR rules “contemplate an adjudication on the merits ot the original petition, one bite at the
apple as it were and “the contention that prior PCR counsel was ineffective is not per se a
“sufficient reason” allowing for a successive PCR application under § 17-27-90); see also

Coleman v. Thompson, 501 U.S. 722 (1991) (holding the sixth amendment right to effective

assistance of counsel does not extend to state post-conviction relief actions). This Court finds no

reason why the Conditional Order ot Dismissal should not become final.

[Order continued on the following page.]
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IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional
Order of Dismissal, the Application for PCR is hereby denied and dismissed with prejudice.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,

SCACR. The Applicant’s attention is directed to Rule 227, SCACR., for the procedures

following the filing and service of the notice of appeal.

NI

The Honorab R. Markley Denm‘;
Chief Admmlstratwc Judge
9th Judicial Circuit

o Gt Zv
ANDIT IS SO ORDERED this_ 0 day ot/ 2o e e \ , 2015.

/’)
y" /C/ f«zcg/b 'CMM-'L;’ South Carolina.
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