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Samuel LAMENT WHLITNER ... cccne e coe onmbace cvvoneoe ‘,ch\lan’r
V.

The Division of Appellake Defense oonivenneen... nefendant

The OfFice OF the f\H’oVV\c\.{ C:c.nt_ra\ of seuth C,r\(o‘mc.\) e v Defendont

R0 SE MoOTION oF WALVER OF
R\:PRES[NTA\'\ON ConSOLI QATED PURSURANY To

AULE Y2 Loy, SC RLP wLTH PRELIMINARY
INJUNTION @uP\SUI\NT To L5 (o) SCRCP

wovn would rcspa,. ‘u“‘\{ Moeve.

The. Petitioner f\/\.’oucs\m ths \)ro S Mol

before. Hais Heworable court ond proy of Hus Honeroble couet te (3(0«\*

The. heven veov;csh:c\ \)rc_\\m.nmr\{ m‘ud.uc_ \'c_l.c",us well as reb\;cdku\\y

meve. te waive owny ond all courl A\\Pmnhcl rq\.’cscn'\’a\ioﬂ From the
seuth caveline Comn’u.‘SS\ov\ on Lndx%cv\f Dc(u\ge_ fovr the Fm’cc‘jo;r\o\'

veasena thal ave prox/m‘ec\ below withun this motien .

STATEMENT  of THE FAC
The Pehitioncr was W\A\C‘Cd for o S\V\%‘Q count o? CV;M;V\Q\ seXual conduct

ec. . the PeJ fioned weas CQ\\CA le ‘\’\C\I for

willh & wiinor w tue Eivst c‘cqr
© 1008 “65’13 IGW_ bd’ore_. the.

s c(‘{u\{;c,, on tlovech (1. 1009 Cosc No.

Honovahle Victor Y Y le.
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Assistant Public Delender. .. 5 Chaistopher D. Scc\lzo) l’c?*(cjc.n*’c,é the ©T L

lehitioner. Assistant sohic tov chvishy Sustokev fdf";rcprcscnf‘cA the. State

Howeve(, The soliciter had wode o vchen ‘o odmit o suvreplitious "apc_ai
vecorded 'Tc.\c?\\cw\c, conversolion between the Petifieney ond s daueikfet/-

The Honereble €. victer Pyle Jv, devied the shabe’s tetion., the solicitor had
thenn mode. an }\«\'c(‘@co"o\fy D.Ppco_\:’, Yhus QPPC&““% lhe trial court order
of denial of stote’s totion for cm\m;ss\\n]\‘\h( of the i\\cao‘.\ Surrq\‘\‘iﬁous
wiretap. The state then filed o wotice of o‘)pc::\ ta the Seuth Covolina Courl

of Appm\ on the 18t doy of March 1009, Alterwney General Withom M.

Blitch T, had Su\)se_q/ueﬁ“\( on March ’L‘?ﬁ“’ ’Looq.,Pi\cc\ a Motien to

Vacate Juclc‘e. P\(\c;_s SUP‘]V&SS;OV\ crdet cmcl ollews Petitioner to ¢Q\¢a

Supp(cssion motion with the Court sf ﬂPpco\ P\_J'I’SUQV\f e S.C. Code onn, i

{T-30-10 (A). .. .":7, Rebhert ™. Dua\ckg whom ol /"\(\{. Yime. was D"—E\ﬂ'!

chiel Appellate defender for Copital Appeal; ) Fov the South Caroline

ccmmiss;6m en L\Alzjaml' hcpcnst’.’\}u_h'(c;h :"Ro\scri" M. nudek hod (iled and
op\)cs:d the Stote's wmolion wihin ot Return to fhe Motrion fo Vacate and

allew o teotionn le be scvved and pn\cA ‘\uwsuan" o Sed’fom§\7‘30*“0,a\ncx

o}auc_d therein thol “[Tlhe slate should nol be C\WmfeiCG‘ o Sccov‘\c; bite

.

. . . )]
ot the opple wev vewovded for its Sandbagging the trial Juécy’,. The
statle’'s wotion wos %ruvﬁccl by written ovdey pev the court of Appco\s

dated Jume L. 2009, The Court of A(x‘)cols found that Fhe civent cour’
lacked SUblacf vaotter ju/isd}dﬂm\ cad that (] hed exclusive ... -.
ju((sdicﬁon te heav o wotion ta Suppress based on a vielation ef the
seuth Covolina wivebap stotute ond vecated Socl:jc PY‘C“IS orﬁj;nn\

SUvaessicm cveler.,

On ju‘y 12 .20049, o mohon Yo Suppt’c_ss the ;V\"Ct’(..(iph’_é

Vc.co(dcd COV\\/C’_\(SQ\’;D\’\ o\ama with & M e o rondum owc law ‘.n
support of tic metian was Filed with The coeurt of Appccxls by defense
Counsel, ‘Sca\m on behalf of the Pehtioner. The assistont selicitev

fled a veply on fhe, beha\f of The stele. Defense counsel fled a
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vespence. fo the state veply...

on July 22. 1009, o SUvaess'\onMecw'mq wos held befove the Couvt
of Appeals. The stafe wWas veprensented by assistant seliciter Clavisty
: SustekevitdhiThe Pehitioner was reprensented by defense Counsel
chnistopher D, Scalzo. The Court of Appeals issued o wnitten oveer

en Tuly 17. 2009, de’“Y;”? fhe BRhtionci?s wetion to s\s?prcfss; .

The trial had then vecon énzd: from November 1= 2608, cose Ne -

1009- 6S~-13-01072. before frua‘g&' Lews v whichh the Pehibioney was

found 3x)i\\"y and gentenced teo r\,\;(h{ yeovs.
A divect a‘)pca\ was _(i\e.cﬁ witlh The Southh Cavalina SUP{cmc couvt.

(—»\/\V;Sfoplnc_/ D. scolzo Esc»@m:u; and Robert ™M Nudek ESC\uivc) Pc_v’&:d’ed

the QPPCC\\. The. South cavoline Supm’.mc Courl offivmed the Petitioner's
appeal on July 11. 201D, See Stafe v whitner 399 5.C S47 131 sead 8bl
(1011). The fRemiHhitir wes sent on jAu“./ 17 20V0.

The. Pehibioned then fited for poaT conviction Relief on Februavy
8. 10\3) an c.vb\du\ﬁo\(\{ hca(;me) wos held an the 1qth c\cn{ of Juwve.. 20\4.

However the fefitioned was nal secved with A;S\nos.\ﬁon of the

PCR. Proc.e,e.d.‘mii. W HEREFORE, Thi g re_%uc,sfed '\v\;&um?’i\/c, velief heveby

follows.

T
GAOUNDS FOR WALVER ©F

REPRESEMTATION, PER THE
APPELLATE 0OEFENSCE..

wWhen Hic stale had 1w Fioted o inteclocutervy appca\ bhefore The seuth

cavoline, Court of Appuﬂs, the Pc.\'i\“\ome_v was pmmc\eA=W.fh (‘-P"Q‘S,ﬁ"f’\\'dhg’n of

1. A pre se P\/c_“vw.u/\cu(y 1niund’;m\ Hhat was chSo\iAcxfccl puron\r\T to Lule (o)

SRR with o Motion fo velieve was filed to the cour® of comwmen Plens on July 3

1014 which was Subnmiited befove the V.C.R court hed (endered o ovder of dispos}l’;(w\

of the P.LA action tase No -+ _‘)_01\3*(;(’-'13*00%5_ Move soevey the P.C.R. couvt hac‘....

abawdav\f_A to iss\u,a ru\x\q COV\(_ﬁ»’V\;V\S ﬂ/\is injumc_\t(ow
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conflict of interest, and wiich tus vepresentotien hed so derived
from the Division of Appellate Defense . |
Hewever the Pehibioncr respecfully Contends thal the om%n:
of the conflich that which it “impuhz\'iov\” hod se devived, »{?mJ;
foilure. to oblicye. by a \eﬂcx\ oh\ic)ai‘iovx te P(c_\/c\n\' fhe Courf'oF ‘Appaﬂﬁ

from \)t,(,oVV\iV\S a po\ﬁnc( witla i\\c_ga\ conducl withialTHE STATE V.

WHITNER. /-\P‘)cl!afe, case No.: 209 ~ 12115893 Scﬁ_(ze\bard V Cal. 197k
Q1 .S.ct 135TE, ‘

wWhen the stole lad imbhated own O\P\\ca\ befove. the court of

l\\_)pco\ls,)upcn subwithing o Melion e Vocole, ownd ollow o Motion te

be scvved and filed [)U(SUO‘V\" Yo Scchion 31730~ 110 Scc(E)(h;b}f 1.1),
( ‘ .
v which the state mfgucc\ taat (H1he .fcwvcl.mg wos O\pD(OPﬂC\\'Q

undev a theory of Vicavious consent as c:xprcsscc\ ‘n Pollack v Pollock
2

154 Fad 6ol (6Hy cir 1998

Tne state had contend ed wiH/\;n s HMotion that a civeuit coud

lo.cleed jurisdich‘en to lhcar e wotion to suppress a rccorc\ma under He

the S\"o.fc \N;vc,\’ap I\(.t, Scc(Ex\'\'\\\\\‘ 1 A).

Howevel, Robhert ™M pudek. F-sqvui\/c) whom ofF time Wgﬁ ;‘.Dc‘)u\'\( chaf

Appellale d"éfféndé.»/':) had foiled to ‘)VCVCV\"; Hwos aﬂ“impuh\'io;v\ of conflick
of interest) veqavding the petitiones” as well as fwe Court of Appeal, and
He Scuth Co\(c\{mcxuc,omm;ssiov:) on ]:_nc‘;(:]c_n\'_ D«:fev\sc) upon Robect M.

Dudck Esc‘yirc,o\ci‘i\/d\{ s’epmﬁcn‘ﬂncl Con(lidimﬂ interest for reasons

L Tire Pelitioner was edlitled to o pvc\;m;nm’\( N n;!\;'r'\\"\qn* m-jai‘nsf' the stale use.'_’
or discleser of the Suvrcp\'&k‘ious vecorded conversahon scc wWilliam v Poulos
D. Me 1990 301 F. Supp 867 and 18 U.5.€ 31520

3. The call was {’opcd' without the Pebibioner's \'\now\c.dga or Consent ewd 1t

vielated the Pehtioners vla\n\' te P‘/“ vacy under Hhe U.S.C.A 4 omenaime_aif'
and 8.€ constitutien Actical LLID '
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bc:ng (1). Robert M. Qudek Esthfe.,wl«om at the hwe was GCPU"Y cheif

Appellate Dc(—cndcv did not Pr’oxudc, Ueonflick free’ refnrcse_n\’o\'\mvx upen nof

O\SSUJ(V\S that the court of IppC.o.\ o be quY QPPY\SCA W

fh law concerm ney

low full Yacereditabion of juv-lsd'id'\‘onﬂoF the Court of APPCa' te entertaine the

state’s /\ppco\ pumucm\’ to S.C. code onn $17-320-110.- Gcncr’ol\/ the statcs

m‘)pml wos not cognizant under $.€. code ann 311737330 5ce STATE V.
~J

wuerER;A‘x;)é:i‘\‘o\\'e Cosc No.: 12009111543 ..

Howevev, Rehert M. Dudek Escwirc) o ted to \)ro\/ide, Has wital
factor hefore the seuth cavolivia court of Appm\s,,whc_m e l\\)pc”ol’c

counsel subm ted tae Retuvn te the Mah'em;\'o vacote order and allow
Mation te be sevved ond Filed \m\’s\m\\f te sechion 311-30-10, whea chpoﬂAeo‘

and OPPoSaA the states molion awnd oppca\ seelfxhmbit. L).

Movesocrer, The Court of Appeal had needed fo be a\:pr{sc_d of
fhe vvmvxa\atovx( rtq}mvcmcnf Hhal arc p(oscnhcd per $.C. code ann 3\"('30 105

hebove the Court of A\)pco\ ceuld have |Qw(uHY tole Juwschd'mu\ of Hne_

stales ivx\'cr‘ocu}ov'\{ Qppca\ purSuo\wf Yo 9.0 Code ann 214-3-330 os well as
317~30~110.

S.C. Code ann 31136105 whicl wn poet veads

As regquived by federal law, the contents of any

intevcepted wive,ovel jor clectronic Commuwication; or
evidence derived thaefrom wust vel be veccived mn
evidence or otherwise disclosed in any frial \nmmr\c:l,

ov other P\’OC&(‘.C\W\%.S; unless coch party ol lesst fkan\ Fen
days before the heoving er Proce,c_el\nrj ond wnet \esS then

‘Hms’h( dm{s pr\o‘/ te tvial lhas been Furmshed with o copy

of the. Courf ordev and QCCOMPaﬂ¥ % PP ;gtggn undc(

which hae m\‘chﬁ.Phcsn wos avthovized ov appmvcé

This V&qfui(c.m&nf !‘S\_r_y'\'o;:c"a’rory te be pmvidcé before the South Covolina
court of Appeals pursuant te 5.C code ann 31T-30-110 (A). As previc\ed
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" pat f <.¢. Code ann 2UT=30 =110 (AI(3)

b= = . . X .
Lulpon veceiving the Motion, the revicwing

auﬂ«a/i\’\{ wust no\"}f\( Hae (ssui‘-\% ;Ludgg whe must

transfer cop'\as of the content of all rccovo!lmas,

ow)\@c:aHoms? orders, ond other docusments rc\cmea

. . ‘ : . . 11 I
o the 155vmee of Twe'ordey of outhorization. sSce

%
S.(. Code ann SAT-230-110 (A) B

Twis wondatery veauiviment concerns the Aftovney Geverol to obfoin o
t Y 1

ovder ond c\c(.empamy\ng app\icoH_M\ under which e intervceplion 1s to be

((_{Pp(gvad’, wivcla 1s thae foctor thal Serves os the Kc\(skonc to \uwPu“\(

Suppert the Juvisdichon n arder for The €ourt of Appeal te cafertan

on QPPCL\\ whi b rcgo(o\s, te $.C. Code owmn 117720110 (~) (3) .Hw

Movesoever own ordey authovizing oY oPpro\/cd of the wirclop

had nel heen gmnhzd pev qudgg of o comPci'cmt’ 3\;r(sd§chon sce S.C

code. ann NT-3A0-70(A) ond $1T-30-15(8).

The nitiol tvial .fnm;'c?}‘\ﬂ* of vecovd helare the Honorable
C victor Pyle Jv held Marcch 11 Lnod Casc Ne.® 1008-G5= 13- 01071
(E-i\'\;h-\\' LAY s voicl c(l Sho\/»/.\v\a a‘: cvidence ‘\'\Ao\' P‘roV;d&S that an
cxc.cpﬁon to the w]v&h\p\sf;ii\jfc; The Pefifianer woas unawersc that s

Conversation had been ivx\'uce\a\’cc\. sec Chomndler V. 1S Army 115 F3d

1196 . 1306 -0\, olso sea Thompson V- Dulavey 238 F.Supp. 1535 (0. utah -

1aa3) Hus im\'e’(:c_biﬂfdh] wios nol withn the excephions of Fedeval

¥ The soubih covolina Sopreme. Couvt'i/:“«)'un}M’cnﬁm«a\\{ Ne;ﬂiecl”e_cl te rccogniz.c_

the mecessily of thus req/uire:mmnf for an applicatian o opprova\ Sce 18 USC
151 (1) SC code onn §17=30 =105 . Robert M. Dudel E.f,c\;nrc winown ot
fime wé;_s‘ the é.kn.'f /*-?Pcilc\\fi Defendev F’c{\\cc; o PYOV-\At’« hefove the
Courl of I\\)pm\ os well s befove the Suprvewe. Couvt with the focks _’
and evidence. That tihe Pehibioners (.QV\\./C»/SQ‘\\.GV\ wos \’apu:\ withoul

the Pefifioncer's \mow\cdae or Concenl -« See he State v. whifner

Appellate case No.. 2009 -1115a3 also sec The State v w il bney 349

SC 547 731 SE.1Ld 361 (LOIL)
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Wifci'anim% lovs... As Pro.schbcc‘ per $.C. cede ovnt 1 T=20- 68 (A)

whith thevein veadSeows

vihen ever any wive. oval or clectronic communicahion hos
heen in’\’ucc.v\'cd ne port of the contents of the communication
and no evidence devived Ferefram woy be veceived in
evidence in any trial, hcn({v\j, ov ofher p/o.ccc,d{n% W oy
befove any courty (3\’0\\/‘\0\ ju\'\(,. dapo.’hrﬂe_n\', QFC\-(_C."G cx%e.ncy,
(e,gu\ah:nry body, legislative committec, ov athher cquAé(i\'Y

af te stafe; ov o pelﬁ‘;(o\ subdivisien \‘ho/e_oF, F the disclesuve.

of thot information weuld bhe i vialabion of tuis C‘r\o‘ﬁc(. The

prot«Rhi\-iev\ of use as cvidence prav{c\cd i s section dees

nol apply in coses of prosecution fav criminal interception

tn vielation of the pvcsvis;nnﬁ of tais cho\pfc(‘

This code aun 1< idevkical to 18 U.5.CA 32515, However, hr.\ncs «s the Pelitioney

weas unaware that s Coviversation with hig doug\n\—e{ had been \’C\Pcd withoo!
RS "\V\OWlCdeC« or cOnccv\\') upen fhc?_'g;ﬁts“é\égi:ntj /ﬂ:\c:, contents within the initial
trial \){ocudiﬂcjﬁ held March 11 1609, hefove the Heownevohle € vicher -?Y\c_

Iv. 'LOOQ"C:S"LB—MQVIJ os wetl as hefore the Seouth covolina Couvt of

Appeols sce State V Whitneri Appellale Casc No.: 2009711 593 . its disdosure

s P“’m“\(}c“t& s o vialahion Pm’suan\” e §VT1-30-LS (A)
1r
DISCUSSION of LAw
violafion of €t cal tondard s of

P(o ("ess;o\/\a\ C,omcl uc.t,

A court has o “duty to mainteun the \«{3\«.5\' ethrical standards
of pre Pessional Conduck te insure ond prescrve teust 1n the integaty
of  the hav,see Tnve Asbestes coses 514 F supp 119 918 (ED. va.1481),
Ching Silver (.\fW\(S\e.( P\\(mcu\'\«,imc_ v. Chraysler Maters corp.y 518 F.2d

781 (Lnd civ 19T8). Laflam v. Matthew. NoS. GL.0%-Cv-019aS8~ IMC,
L.o8 -cv-063183 JMC, 201l wL SLbeq oF ¥ (0.5.C TJonuary L. 104}
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Twe chef Pppc\la\t de fendery did so r«a‘ove_smfacl e Pehitioner "

both scpavated but velafed oction (1) hefore the south Caveline Court
of AP\’)(Q\ Se.c_ stote v. Savwel wintner: Appellate Cese No. t Teod — 1L593

QQSQ(QJ upon divect appealy see. Stake V wWirtidney 344 S.C. 540 732 SE 24

) (1012). ww(_\n s violative as pmv‘dccl l;Y Hot Qvochsumc\ CQV\Q\ud'
Rule 1.9.() seclExmbil. T). The fehtiones did not waive s vight to

o conflich Fvcc(ve\)faéz;'+or;,;9..- sec (Exhuibit. N olso scc Rule 1.9 (1)

ond Role 1.7 (4) 4067 ProFfessional conduel S.CA.C.A.

+ -y . (L. 1)
“Eor puvposes of the Rule of pvoFe,ssmma\ Condud the terw Bivina
denotes lawyevs i e low partnership; pro Hessional Lm/po»fa\‘iovx,&o\c.
pvopmc_hwsb\\p ov obther asSc)c'\o\im\ outherized ‘o Prc,\d‘(cc law o0 (a\wxfc(s

employed o \(,130\‘ Se_r\ItCCS see CommienT (LT of Rule 140 40T pr rofes
cond. S.CA.CR.

fule LiB(e) allows pregqrams proviclma |Lc5a\ services fo

indiacmfs ro‘,&fgiia""‘flmpu ted clisc\,uq\hc;cahom by Scrcemima lawyexs from
(,ompncﬂmj wattey within fhe office sce Rule 1.0{1). sece CommENT (1] of
RU\C.'L.lO JH6T pro@cssiena\ condudt S.CA.CA.

As onscrihed of Rule Lo () (;l-_slc{ce_ncd” denctes the isolation
of o |0wYc|/ from any Po\vﬁci paHom wm a moelter Hmfoucah the Hmc,\\( I\VﬂPOﬁ‘lHOV\
of Preccduv’cs within o fiven Hhal ave VCL\,SO.V\Q\)\\{ odeq/uu’re: under te

tivcumstances Yo Pro‘h:cf aformation thal the 1selated lawyer 'S
ol;ll%nt‘cd to Pro*’ec_\’ under thesee Rules or other law.”

(AY. ACTILVE REPRESENTATION of ConFLTCT oOF
INTEREST WITHIN THE PROCEENTNG BEFORE THE

SOUTH CAROLINA COURT OF APPEAL' Appellale
Cose Ne.: 2009-121593

The Pehtioner \/\cxc,bY 5&"’&;/‘5‘\« [_Ws] veasoans {‘ov \fccvucshnﬂ P()v waviev

Fiom pev the South Covelino Com WMISSION  ov ;mA(cJeV\T defense

8 oF 14



A< ‘)raschbcd of law the division of the /’\\)\)C“Ql‘e, defense does

. . ¢ - N o, . S]]
not funchion ov exist as ofparticulad,” nov os o discvete um\)) bot
1 .

however, the Appellabe defense operotes as o conshibuent Fhob winch
1S c_mpowcrcoi per e South Coveline Commision on :mo\fgtv\f'
defense; Thc division of the Appetlate defense s obliqated by law
eawd oc\ﬂn ond as well as conskituhonally enbrusted af@ed.va\\{ as well
as  witia c.e%n\\'{nm to uphold the cticol standards and evold um\)u\’ahtm

of conllict. see 40T Professiownal Conducl, Rule L.10 (e). Rule L.43.

As stated of Yo7 pm?csmm\ conduct Rule 1.0(a) a3 vead

M(‘[K]ﬁewinﬁ\\( ;H&&naw‘\'\“ or lkunews” denotes actual \f\now\aést
of the foct n qye.sﬁom. A pc,rso.n‘s \(nowluﬁ\je, Y be infevved Prom

Civeomstances. .-
Robert M. Dudek qu/U\\’(’_ whem as’ the DLPU{”Y C\f\UF APPCNO\'C

defender was with km:wJ\c.clcjc’_ Hat the wive "QP 'S t\\c_ac\\ bol w.\\fu\\\(

foiled Yo c\ppvmc the Courl of /\ppm\s that thevc QXle ne cxe\equa"c.

VCW‘CA\,/ b low within the Stafe's oppeal.see The stote V. Whilbnev

Appellate Cose No.:1009-10593.. Robert M Dudek ESq/ui\foL was wiltlun

Kv\cw|cd3c that the Petitioner's  conversehion with s daug\nh:( was
taped without the Petitionels \/\vmw\e.e\ﬂe ev CoV\CCV\f, os well as with
knowledge thal an application of ordev of autherizolian pursuant Yo
S.C. code. ann 217-30-T78 had wot as well as Could wol " be - 3\founfe_c‘

pev a Judad_ of o Compdtn" Ju(\sdtchow\ sce 5.C. Code ann,d 1T-30718(3),
whevefove juvmdudmn do net as well as con not exsist for the Court of
Appcals to entertane a eppeal Purﬁuov\f fo 5.C. Code cwn §17=3D- 110,
priov te the fach thal unlawfoll disclesuve of contents of an i\\c.au\

ivx!‘cycf.Ph:A w{ve_fcxp 15 o violation of the Fedevol wWe_fo\P statute

pursuamf & '8 usc 2815 -2526 S.C. Codeavmsl‘l'iO'LQ.)§l7'30=‘HB;

3T-30-65
Title TIL of the Gmnhus Crime Control ond Safe S\Vef-f

9 ofF 19



Act of 1968. Title TL probbifs the' [ilnterception and disclasure
of wive j aval ; and electvomc Communi cation uw_pT as pmv;dc_
by the statute .
I .
Actuel know\cdga of an UNLAWEUL eblained
Conversational wiretap, thet which 1S gBvoLUTION

'S onv;dcc‘ pcr’ the im\'io\ T&’;o\ YC(,O(A held Mavch
l\-lOOquago/& tHhe. Honovable € vicler Pyle Jv

Ccose No.. 1Looa-(28—13~ 01071 ..

A(_(,orc“vui fa the wihial Yol vecord that which was \'\E‘A
\Jc,Fovc, Hae Hanorvoble € victor Py\c T on March 11 Loeq,Case
Ne.o 2.004-GS-13 = 1071, thet which \\»fovidcs that W 18 Un&cxu'woc_a\\\(

sbvious thal the ;XP&:E%OH@N of privocy- s, frustrated. see .S,

v Tecobaen 104 S.ct of 1658 ~8a, ths Fral h/onschp‘t' was ol the

P\PPC.HQ\”:._ Counsel's ‘xroxima\ upow Robhevt M. Dudck Eéal/u{a:7 P&“%
1 oPpos'\'\‘mm a%o}ns\‘ Fhe statc oppco\jaud wmotion to vacabe the

Honovoblc Py\e"s order of Suppv‘cssiov\. See Exhibnt. A . Page. 13

See Extuibit. 1.4 ond Exhibili.1 - However the. tvial i‘rQV\SL\/iPT' of
the. Mavcky 11,2004 Fvial onct(’_o\MoS ove Qirect evidence thal docs
prove that” the tntercepted private conversahion hetween the \Sc\\A:_

Petihioner ond lais Aaujh‘t\/ s net within the excephion Yo the

Federol wirafop law. See. Witham V. Poulos 0. Mc 194L 201 FSu)Dg 261,

18 u.5.c $1810- Lt was ir\a‘\Pu’oPho\'c for

tihe stote \3-\/ \aw Yo opp\\{
the. theovry of Vicarious consenl as c,th’e.SSe.o\ w Pellock v,

Poltack. 184 F.ad 6ol (6T ¢iv 1998) .-

As pmvielcd of Scchion 217-30-2D (W) whanchh Hnde.e(:
veods. .

“{1Intrentionally uses or o.\'\"amp\'s Yo usc the
contents of any viver .+ orel a¢ electronic
€ avamunicalicn \(now{n% ov \nm/fm:j veason to
Know Haal the informahion was obtained through

Hae ivx\”crctzp\‘;on of o \~/§w¢’of'a\ ov eleclvonc

R . . . . y . . N
communicalion n vislatien of this Subsecthion.
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/\aalv\ with w;%arols Yo the vutind taal WQ!’\SC(;P‘— o{: vecord held March -

1. 2009 case Na.: 2009-GS - n-mvf am\w\:ch Hus brial provides
thab Prie( to the jury be_;mca swavin, the sohicitor for the shate hod
moved to adwmitt the illeqol surrepitifous vecorded Conversation
befween the Pehitioner and s daughter os evidence nte trial. Sec

Extubit. Ao Page 18 ond however had d;Svagm(ch the faet thal the

)
rc.cordma of twhe phenc. call wos wade b\{ the Pehifiencer c\o\uﬂhfc/\s

mother's  hushend v vielation of tue Sout cavolina w{«cfap ad

Codificd at section 31T-30-10 4 el sce ( Supp 1008) sec Exhibit . A .
Pq%c 1§~19) the! Henevable Py\c had inctuire_c\ of the state “Twihat

. ) . N Y
n-g\n\f docs thol person have Yo un\mou/mg\y vesords., the conversalion ?

S¢cc E_X\A;\\;".A PC\S(_ |&ond P\';ox/ "O H’\iS .IV\CVR;(Y H\S HOV\D((Ah[&PY\L \f\C\C\
also iv\q{\}iv'zd ofF o vq,c\/uir(_mcnf' an.\\‘ wold allew o\c\miSSiu\d.\\ﬁY_S_zi

Exhihit A. Page 18. The state had va{c\ccl thal o rccw.ircmcy\f or an

exception had wet heen ok which Yo olow admissibility Sce Exhibit A
Paae 18.).

The Selicitov C\/\vis?’r Sustakeviteh was withwn \&now\cdgajf;;};{ also
well within veason te Knew fhat the Pehibioner's private conversohion
with lis a\muﬂ\nhw which was toped withoul fthe Petitioner’s consenl

ov "\V\n,w\e.dac, 15 o violohen of low \)u/swonf fo S.C.code ann 3171-30

18 Sce Thewmpsen V. Duloncy D. utah 1993 338 F.Supp. 1535 139 ALR

Fed ThS. o | -
The sohicitor hod conbivmed thal thes \V\\'Q.fc_c_\)hov\ vielates

the \NW(JQP starule , upen th':ivm}na Fhat the Pebibioner’s pr-'\\/ah_ phm-\e_

conversohion wilth s daughler” wes taped withoul” {wisl knowledge

* Exhibit A). teentiFiceds os the The Prc_hﬁ-a\ \'\m\finc\ h/cxmsurip" Yan
Conboines o\n\\( page numbers wneb lines to cife. Which was held on

He Hﬁ\dm( of Mavdh 1004 hefove the Honorahle ¢ victor P\(\c. Tv
sec Exwihit. A)
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o consent” within the stales vesponse to Hre Pefifionels motion to

supprvess thal whncha Wos Biled befove the court of I\ppcox\s on the
tsfhda\{ of July 1004 Sce App.p. 4181

Ths stotcd within the states vetuyn,sce Rpp. ."188:,1

“(N]eiﬂ«u Petitioner nor the vichim knew the pkone_
Call was vecorded. The Stote onjue.cl the ¢oll was
‘_t_)dm;ss.\b‘l pursnmm'f to Section \1-30-30 )

—J

Upowi the statre Qva;S.lv\g the seuth Cc\\’o\;ma Cou(" QF /\A)ﬁpc_a\s o‘p H\lS ‘?q(_f

Cwibun s rd’uw\)d{c\ s0 unA{stLc\Y offivims thal, witheut an ordey 'o{:' ‘rkc,-
“authevizalion or appreval, PurSUmﬁ to SC.cCode Bnn 811-30-105, that

which {5 o bhe Oj\/cwxfecl bev a$udn& of o. (.om\ae_fcv/\f jUY;sA;(.\’\.OV\. See

5.C. Code amn 217-30-TD (A and §17-30-15 (8). The pvc\,\}b\f{am of law

purSUQM' te SIT-30~210 was wed e umr_q/u'waco\\\\/ clear befove the courV

Appc_o\', e S\'od’u*‘orY V{Pc_vxc.( was wcomplefe to sck facthn \_M_F_u_\_ _

lurisdiction , i ordey for the southh covolina couvt of Appeal te
4

entortonn  a o?pm\ Pursuoa% te §17-30-110. Movesoever the Solieator
heod prono\cA hefove the Court of I\ppe.o\\ withh the S*Q*chf;furp’ to the

Petibioner's wobian to SuPpVC.SS)\“\«\oJ’ Fhe law 15 V‘\o\o\\'g;!.a

As pro\/;c\c:,\ within the states i:’."-c,i:\_)(‘n:l_.)(ﬁcc_ APD.D.SOW'

" [ulnder the Petitioner's theory of the wirelap stotute; o
Completely absurd result’, one offechng evidence admissibility
as well as the possibility of criminal chacges and el
Couses of ackion. wauld heppen in this case: 1) The call of o
defendant n\ao\ooj;w_inoj Yo \ais ;inus‘r\."i‘e;("* for o heinous Crime
would be supp/cssad: a) fub\n'\c_u“»ﬁ hier mother and S{'tpgoﬂna’

The solicitor for Hee stote had wode vindichive cx\\e_sod*;ow\ tirat the Petilioner

had confessed within the state's mewoavandum of law filed ow the 15th day of

Iuly 1009 . Sce APPD ‘131, Prio/ fo e Sup})vess;mn \f\&a(ima be fove tie Southh
Covolina. Couvt op l\ppca\s o whach

Yesh monmcs weve woade b\( fhe_ln\’e\’cnpﬂmg
pav’r\{ Haal The Pc\'&\'lovxe_( had never confessed Yo cammlhvxa any scxual ahuse
on the 2274 clm{ of 3-0\\!/ 2004

1LofF 29



w:»u\d have (_omm;H‘cA mcr:m;nu\ QL" ‘Pov rccordmﬂ

the coll 1w Hae fivst P\o.c_c. under state low bub net
che,mi \ow:’”--

see The Skote's responsc to Fetitioner < motion fo suppress App. p. 188~

508.):- i, solicitor did wot pravide any evidence within tue inihal tral
pmcccd:ﬂﬁ before tae Henorable ¢ victor Tr on March Il 1009
nor hefore tie Court of Appcals Haol the Petitioner had enltered into

a agreemenky ar hod knoullcd%c_ that [hm] daughf’c_rs o ther's
husband mh;.fc:_Phn3 his private (.nvxvarsAnon)\ V\/\H\ s dauam’e_r’
Sce 1% UscA §1511 €AVEC) . S.L. Code onnelT=30—-30 (C) sce Grigqs .

nycm v. Svwatta CA L1 (re ) 1900 804 F.Ld UL, alse Chendlev v U.S. Army

128 F.34d \ack. SQCTL\omPSQV\ V. Du\av\c\{ 238 F. Supp.\Sl’)S

v..
AcCTlvE REPRESENTATION OF ACTUAL

CONFLICT wWITHIN DIRECT APPLAL
BEFORE THE SOUTH CAROLINA SUPREME
COouRT. sec,dtate v. whitiner 392 S.C. 547
732 SE.0d 861 (2012)

Upon fhe South Covolina Court of Appeal vocating fhe original
suppression order thot was rend@red per the Hovnovable € Viclov Pyle
3v, ond also e Court oft Appeals had ovdeved for o motion to ..
suppress o be Piled before South Covolmo Court of appeals. see App.p
YspW A ‘\u‘)pn’_sﬁ\ov\ \Amrmcj was held before the south covolina
Court of Appeels o the 12nd doy of Tuly 1009. The €ourt of Appeals
lccued o written order on thc 117%™ doy of doly: 1009 denying the

\.)(‘.\’l\ﬂcmc(\s woetion to SUPP(CS‘-{" see The State V. 5HMUEL» whaitner”

Agpe,\\o&e. Cosc Ne 1004 -111543

The trial lhad then veconvened from November A-4. 12009 Case No.:

1608 -GS~ 213~ C\0TL hefove ‘J‘uoiﬁc. 'Fe_w‘) wm which the Pebitioner was
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found guil fy ond sentenced to thivky yeovrs

A divect oppeal was filed with the Sooth Cavolina Supreme.
Court He Pehtioner tral counsel] Chnistopher D Scalzo Esquire,as
well as Rohext 1 Dudek Esquive, Pcfpod‘e.cl the. Appeal. The South
Carolina Supreme Couet offirmed the Pchibioners cxppc;.\ on July th

20t Sce Stafe V. wibner 399 S.C.541 131 5E24 86 (10\1).

As stoted of vule 4o Fro?essio»'\o\ C.ow\ducr Rule 1.4 (c) ﬂ\o’cjﬂ

‘1A lawyer who has formerly \'e,p(e,Sc.vd'eA o client
in a woltey or whose pre_scmf ov fovmer Fivm has
#ov»vmf\Y Ye.p(cs(:v\\'ed o chient w a malter Shell
not thereafter™

UPO\/\ Robc(" ™" Dudek Escu:ire, \/e,\.we_s«f,nhmﬂ the Pchﬁonc( on direct o.Ppca\

see The State V. wintner 399 5.C. 547 131 SE.24 861 (2013) and olso V&P(C.S&V\"CA
the Pehtioner within o veloted ochion Sce 5"'0\'& V. whtner f\P\)e_\\offc, Cosc Neo.t

2609~ 111843, And loweve? Fwe Pehitioner did not wauive s r;sm fo o

conflicd free reprcé‘“&;ﬁjia‘ﬁ; cee U.S. v williom Bl F3d 1321 1324 (4t v 199%)

with vcs":w_c‘r to infornmotian relaking to the vc‘arc,Scﬂ\'aHon per Roberl
M Ducle_\«.Es%u;m,’Whe_m {he Appellate Counsel rcprcﬁrm\’cA fhe Petitioner
on divect oppc:;\ before the Suprewe court; does Concern fhe APP\;\\Q\L
Counsel’s pgrsonc&\uknow\cégc’:‘,o? o prolihifed act as Proscvlbe_o\ of S.C.

Code onn §17-30-20 (3) (). that whneh ths on\n\h'.\’&on and the veosen fov

the Appellate counsel Ho have Wnowledqe of s actuelifyy but willfolly fodled
te profect” the Petitionec’s vights pursvent to the U.5.C.A 6, fhos Fhus
Such rc‘arc,mznh\'(om)‘:rovid\es thot the Appellate Counsel had indeed
Ye_prcscvﬁ'e;d Actual conflict, \ac‘w'\cj'as Rebart ta \)udqr__\f\ Esc"f‘/u‘lwa, was within
know\e_clse, ond with veason o know thal theve @;éf wo odtagmhz
vemc&\( alt law Fowccra«{.,‘a an "\\ega\ w'\vc\'ap@2\:{&.6\1.1:_‘30}‘\_1_:..«\"‘H«Ic /\Ppc”a\'c
(,ouvv;c\'5'‘.711:‘;)?:1::e,mhxhcu/\w befove e Court of (\Ppm\g see The Stafe

V samuit wiHiTNER . Appkllate case We .t 1609~ 111543, Move soevery
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Ro\)c(\’ M. Dudek ESC‘UA\(Z lhead  Sa ;mP\CW\CV\"CtJ aiSQo\vanl'o\ﬂcﬁ aso.:V\ST

the Petibioner bcima 05 (1)1.The Pehitioners hg\nfs weve viclated as well
os the South cavolina Cownstitutien Artical L 810 and U.S.C.A yth,

ond (L. f\aa(n. the op

\\c\\o\e. counsel was with k./\ow\c,daa and olso

hod veason that low was violated \)\;rsuomf 5.C. Code 0nn 31730~

10 (3)
(4) $17-30-b5,517-30-70, 1% U.5.C.32513-

Howevel dISC\dvanfaacs wWeve implv_mcnkcc\ mjodnsf He
Petition v when Robert -M Dudek ESchV

¢ had Sub5¢c\/uc.nﬂy reprascnl’ecl
Hh

P;_Tm'mm;/ befove the Soubh-Cacrolina Supreme Court See The

stafe v. Samuel whituer 393 S.C. 547 731 SE 1d 861 (1612} in which the
Supreme Courk’s in*m’ah

\'\( waos undermined See Hawkins V. Bruwno Yo.cht

sales Tnc. 353 5.C.3\ 4L, 877 SE.ld TOL-TBEIABAITT T

As \aeld bY the Soulhh Cavrolino Su‘:rcmc, C_ou(\".’fi’q\rcé
within [it's] O\)ivxiow op.Ns.I LTIML Heord Octobev 18 2011 ...,

[TYhe cauple decided to record telephene Calls between
APPch«d’ ond the victim. Severol dc\Ys \ah:r, Maolther

Consented to 5+:.P{3aﬂ\c\/ vc.co(dincj o telephone Conversation

bebween the vichim and l\‘upe.“om" withoul the vidhimn

knowledae ov Consent. Duhn«a the H«W\’Y-nnc_- wanute
Conversation, f\ppd\cn\' odmutted the Sexuel cbusc ond

Stoted thot the tnardent was o wustake he dcc,p\\(
reaelted

* Justice Pleicones, had upan cavxc_-ur(n:3 with the vesults veoched
by the. vvxo:]orify) fhat which 5\’0fc53(((ijn i o“HAiwA Eo«’*!“ sceks Yo
hove cvidence excluded os obtouned in vislotion of the wive fap Act’
The Pebibancy wos wol wiade owave that LWis Pwiva“a. conver sehion with -
s am,awr_w was to he vecorded b\{ the Stepfotrer whowm by law within

Has casc 1s the Haird Pm{\':{,“(i.e_ The 5\'C_P£&HACY Whom is refered te
within this courls OF;V\;aV\ No .. ATi4L.
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The Pebitioneyr Ycﬁkw_(,H’u\lY od monistees Has Honowoble court thal Hais
\Pindima 1s contrary Yo the focts \icj\n\' of enidence with vujm/ds fo o
Conbession.

Withia Hhe wivetap hearing thal wos Weld before the South
Corolina Court of Appeals on the 22 wd day of July 1009 The tMother

ownd S\"c_prcx\’\r\c_() thot which 15 vefered to within His courts Opinien, No. XTIHL

(c. the \m«\'\{ whom ntercepled fhe Pefitioners private telephowne Conversotion
with s dougl«i—er'). Scc Stale V. Sowwel Whiteer. 6p No.t LTIHL ot 399 S.C. §47
732 SE.2d 8bl (2L012). '

The Pehtioner Vcspcd’ﬁs\\\( z\mpkosizc_ the fact thal” (11 The.
wother ond Shﬂ)ﬁx\“hcx whom hed ir\*c»/ccpﬁ_é the Petitioner's Privale phone
Comversation hod so teshifide thol the Pehifiencr did net odwii fo ony
Sexual ohuse upen inhzrce,\:\'in:i the phene Cownversahion bebween Hie Petifioney

and \is doucjh\t/ sce Exlhibib. B PA:3C, (4. Ln 1L-25. Pa 17, L. T- 1L

And howevel thwe Yestimenies thal weve -Of@dcd per Hhe Mother

ond S\'cp{:d\’\«av" QH’&SHV\S to the ch”od*'\{ o? o none Compc SS;(‘:V\ bY tae
Pc_HHonc(’ was stated within Hae SUPP\/(‘.SS\-OV\ \aco.rivu) wore. then & himes

w The vecord See Exlmbib.®). ijcu‘ Ln -15) (’%. 15 Ln =2\

T“\e_ hfav\sc({\:;t‘s oF Vccﬂ_i'cl olf Hhe Supp(css;ov\ "\cav;n% was ot

the ’\‘)P(.Ha"c. Cowansel P./ox{wn‘ Prio,/ Yo the South Coavslina Suprame.

enl on The 18th d‘ox{ og OcYober 2011,
|

Cou\’\' kcxc\ \nc\A o-’o\ o(cat;e_wa

Forther move. . olse stated within the south covelina Squ’e.mc

Court's order see 0p.we.. LTIML.. State v. Whilher 399 S$.C.547 731
1 "
SE. 14 36! (101L) The Sup\/c.mc. court vuled Hf\c\\';..7

¢ [sleveral AQYS latey. Mother Consented Yo

S+CP paH«c./ ch,o\/d‘ma o \’e_\cp\r\m\c Ce\A\Ie\’Sa\’;om
befween the vichm ond A.Ppcl\anf withoul the

Vickion \‘\v\ow\eASc, ov Consent’ []n

l\ﬂc{.n. Robert ™. Dodck Escluivc waos  with \/\v\o\ule_c\zje_ ond with vessown
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Yo kvow thal the recorded h:!e.‘)hovxc_ conversotion thal” wes in\—ucc_‘ﬁcé
pev the. Mobner ond 5&_\)?0\’\1(_/ was To\‘sccl w}‘f\r\ouf, hoth  the Pc.i\'{mf\c/‘,

. . . ( .
(.. whem 15 vefered to as H/u;( APPc“om‘P“ within tais Coud™s ordevsee

State v. wiibner 0¥. No .t 17\‘%1”7 ond witheot his Am:ahi’cfﬁ \/\V\ov\/\edg&
oV CowScn""

Tt was held also per the Supremc Court bus (Stated within)
e shate V. Whitner see Op.Ne.t 27142%. The SUP\/CVWQ Court vuled ( _ .
: Y T

“[A‘_\Ppc\\qn‘\' olso confends the ivﬁcvccpﬁon of Hae P\mnc“
Conversafion was onunveosswable ivasion of Pa/;\/ac_Y under’
the. additonal Pm\'e;d’io‘ns offerded b\( our sto¥e's constitubon
See S.C. Const. ort"1.8 10 (“The. r‘iém’ of the pco‘)\c, to be
Secuve in theiv persons. houseS. papers. ond effedd o.ajc{ms\'

4

unrcosonoble Scavthes ond Seizures ond unreasonahle
iwvasiens of privocy shall ne¥ he Vieloted . .. V). We
'diSoﬂrcL. /‘\N\c_\\o\v\f)s m/auw\enf iS A?.Pc.vx.c\&n" upov\ o
fcje.d“ion of the vicarious Consent of o miviof child .

M
Appellonts ;ons\".fu\*icna\ orqument imust” be (;'\cc‘\'té.

Teshmoniol evidence were ol the /’vppa”o\h Counsel prox\vna\ that indeed
suhstanhiotes that the *"O\Pé,;nc‘x of te Pd‘ii‘iov\a._("s P(ivdfc. Cownvevsahoen |
with \is e\ou%\/d'c,\/ 'S H\caa\ due to the fad that hae .mfe.t’capﬁnv\ ACY'\VC‘A.
from octs of &ovasdropm% that which the Mether and Sﬁcppah,\e_r lf\.ao\ :
2ofFeved, teshimonies hefove: the South coroline Court of Appeal s that
VH_I\C,, Petitioner {io.s” unawore thal The Mother and S"q)?a*"hzv’ hod vecorded
\'uj\s converiahion see
AL

GRounD FOR A INJUNCTIVE

RELIEF, REGARDING A APPEAL

BEFORE THE SouTH CARBLINA

SuPREME COMRT.!. P\Ppcr_\\odc
Cose Na. 10M-00145\ ...
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The Petitioner had Filed Pov Post convichian Rc\ir{‘ on the

g th ém{ of Fc\wuon( 2013 /A 2013 -¢c V= 23-00765. an cvida_n'h'm/\/

hmriv\ﬂ wos held 19th o\a\/ oF June 2AoiM.

Howevev, Hre. Pebibioney was_ wel cevved with a d(sposihov\

ofl Hae PCR Proc_cco\imﬂ.

Movesoever. & proe Se Pr@\im}nawy Iv\juv\chom which was with o

7 Conso‘(olq’\frc;ﬁ;‘)ursuanf to Qule 42 (o) S.CcRCP, with a mation Yo velieve

was Filed to the court of Common Pleos own July 31, f).OH)w‘mc.h ndecd

T
wos submitted before the P.C A court hod vendeved onm order of the
disPosiﬁan of the PCR ackion /A Ne .1 2013 =.C.P- 23-00 765

Howeved., the PCR court had obondened to 1ssue a ruling
(_o.nc,crn{r\ej this i\/\jundiom.
The Pehibioner had wmph'ul PCV'SC, with the F,vocwlum\ avm
that ave onsr_(i\sc_c\ per the uniform Posk convichion Act.

The Pehbioner hod voirsed 1s5sues of iméFFc(_"iVC oss(sfomcc.

of Appcilate counsel within bis P & ochion.C/A 1013-CP-13=007LS5,
bu\' IWO\S wnol QAAVC.SSCA \M.LQUSC o{: \M(SCDV\C\UCJ Hhal was ;mp\cmeﬁ“CA

pev the Pelitioner's court O\PPOM\’CA P.CR councel.

Tine Pctitioner wove to cownselidate below the Qrc\im§nm’¥
inium.h’nv\ whick wos consolidated with o wotion Ve velieve that

that was subwi Hed hefove Yhe couvt of Cowmwmon Pleas Haus te PYQF'F;/

for Sr_ranY pev Hhus Howovable couvrt.

The. Petitioner PC.1R counsel did nel served the Petiticner
with o copy of twe PCR court dis‘)os\’r'\omo\ ordav, Conccmi\nﬂ Hhe

Pehtiowners Post conviction ackieovt €ase Ne.. LOIR—CP- 1300765

ond wWhich Hie Pehitioney vemoans unsevved - -
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State of South cavoline IN THE COURT oF CoMMoN PLEAS

Co_\mhf of Gveenville

Sa ' ‘ |
wuel anw:m‘ whithey Cosc Mo 2013 -CP-13-00T65S

APplimnl‘
Motion te velieve quyxsél w.H«.
V. consa\{dn;fo'm pursvant to Rule
| 42 (o) S.C.A.C.P. of o pre_limmary
The. Stafe. 8f Seuth Cave lina Lnjunc_ﬁom
Respondent”

The ﬂpplimnf' fnémby meve hefore Haig Honovable court to velieve.

s P.C.r Coun <el

A. e_v;dc.n Hoxy hem/{./\a had convened on the (4 ﬂ"duy of June

pLIER Howevery thevein the Appl{ca«\k“ had Pre5cnh-:cl be fave The Court
menT, to present f&n3§ble_ é_\/;Ae_vxce, which ave the .App“cank

pkonc rc.cords} ond the courl had ordcrc.& the record te veman

open within o lmitebian of ﬂ\;rk! dcxxs, brom the initial doy that .
which the PC.RQ Lqec\./{.na b\c\d Com/cnecl; which ta allew Hie Applf&avﬁ'

fe have fthe opportumity te present fhe requestcd phove vecords |
os cvidence that which the Applicant had asserted that = Chis] o
phaue recards are essential] thus for the Applicant fo meet fhe
burden of p@F thot will sahsfy [his] ineffechve of assistance
Clain, that s setforth within the Applicant’s P.CR. Application

“ond supplement with attachments wiieh was Filed to ths court .
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Pvio/ to when this kcovinc) had convened . |

upen the 'P.L.if\ counscl) Esq, Cavoline M. Harl beck conprcn}a+{¢§n
with the Applicant, which teok place within o ample amount of tme
Prior fo when this P.C.A. heaving head cav\v‘e.ne_cl’ He Apph'cm/\f d d
it formed  the covansel, that the Applicant’s phone reeords needed ho -be

ob¥ained, heconsc the Applicant phone_records  will pro\lu‘dt hefove the

court exculpatery factors) (e_aaro“nci +he Applicant's 3u{lf.) an d
discrediting; te the sfate’s claim of defense) thus contending
that the APP‘,{_(&“*\S daugMc(‘S mothcr had octed with good fa it
basis when the Applicant’s davghterss mother hod surieptitiovsly

faped the Applicant conversahiorn withoaut the App)i&on‘}‘s knowledge

or consent.

However, prioc te the court’s ordel for the vecord te remown:

open; P.L.M. tounsel had stoled befare the court fhal the: Applicants
phone. records werve wneo longer occessible,and Can nel be obtaned,
this asserbion that which was }mP\\-Co‘\'cé by the P.C.A. counsel upon
confending that the requesied phene records could not be ebtained
" waog ve_puHccl‘; by occordance o the Applicant sister whem was

prcsc.vd’ ot the P.CQ. b\eor;n% ond attest to the Poct thot the phene

vecovd con be ohtained.

L This court had ovdeved fov the P.CR. vecord to vemain 6pen ond
inskvucted the P.CR counsel to obtain the phene veLordS ond brief
an avf%uc_me,nf, which to p\’ov.\cx\e. Hre court with evidence, that .\/qi\\
cobstantiates the incffective assistance of counsel claim, with ve_garcl

to the Sood faibtn bhostis c,owcuv\\ma vicavious (onsent.
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The PR counsel had fowarded o Tune 16 2014 Cor/espona/ance,

to the Applicant informing the Hpplicant thol the burden to obtan

fhe ewidence (ie the flpplicanls phene recovds) was placed wvpon the

Applicanl’s  sisler (see Exhibf, 1)

I.

The P.cA. Covnsel’s inadverfent rcprc.scr;/d/foﬂ within the P.CA
hear/ncj’ that 197 day of Jone 1014, will estahlish a cavse for o

procedvral dcf&u/f, Covnicerning Fhe procedural mandales vegarding

due process of low pursuan/' te the Uniform Fost~ Conviclion

[vocedlure Act. see Harl/&\y{ v. South €arolina (1970 DCSC 310 F supp

83. The inordinatness administered per Esq Caroline M. f/or/bcc](;
provides o unjustFied delay within the state correchve process,
which will result to Ffrustrate He rights of the Applicanl and be

suth a ciccumstonce as to vender that process ineffective see

Allen V. Leeke (197/ DCSC) 328 F supp 291, also see MqA’incL V.

Ryan - S.Ct 21011 wi 912950 (U.S)). Tt was held by the

= . «
Martinez Courf; that for the APP[:CQV\t [1’]0 prcSCnf o C’oim of
ineffeckive assistonce at tvial in occovdance with the stote’s rules

: . : , ) »
then a prisoner |.l<c|\/ needs on e ffective uH‘QW\ey.

Upon the App’/tnmf‘s counsel p|¢>(¢:}n3 He buvden upon the

&Pp“r_o\n\“ﬁ po\m”\{ toe wmeet tecioJ expectotion and %UQ“FIIC_QHO“
of tial which Hie P.€.A. cowunsel is vested of.. and b\/ duhl/

bc_inc) as ESC’L.'C.o«olM& M. Horlbeck was court QPPOIV\RA to

vepresent  the A‘)Plicanf, ond however, Mchlec,anj a lmuyc(‘s
obligation, te assure thef vital evidence s before the courti.
The #Applicants ﬁam)f\/ is “wnlearned”in the law, and_which

will eveate o high risk that the Applicants family will unknowly

fail fo.mmph( with Cstate ] P(oceduo‘ vules see Cf., e.q.,y1d.,
ot 620~-621, {25 S.ct 1881, CiHV\n! Marhtinez v Ryan ___ sct

. ucelq



LOIN wL aiL950 (US.)). The Applicant phane records ave evidence

 hhat tousist eutside the trial vecovd. see Marfinez supsra,.

The P.L.R.counsel conduct ohshvuct e App“mnf‘s ability tfe
comply with Lstate’s 3 establiched preceduve. see Sfr;c.klcr.\/,

Greenc 527 u.§. 163,284,114 s.ct. 1936, 144 L.E.1d §37 (1943).

1I.

SURSTANTIVE GROUND FOR THE P.C.R COUNSEL
Yo RE ARELICVED-.,

As shtoted wiivn  S.L.R.C.P. Ti. 1. (d) €e)

(i Tf offer Hie state hos Filed bs return the
' a‘xplicoh’om presents question af law or fact

winichh wi il rcaLu;rc, o heaving the tourt shall

‘M’DW\APHY oppoint counsel ta assist the applicant

iF he 1s indigent. Councel sholl he qiven oo
veasonable hwme ta confev with the applicant

counsel shall vnsure that all available Svoumsls
fov velief ove included 1n the application and

Shall awmend Hae opp\;cah'on W necessavy -

T\n; Applicant had Filed s P.L.R. Qgp“caﬁo‘m on the 8ﬂ‘d0~\{ of Februavy
1013, ond Supplmm(_nf and Supporﬁmﬂ facts ownd attachment was

filed before the courvt onthe 1ath day of Febvuowvy 1614, and thevein
Applicants  supplement the P.CR. counse!l was aduised to

. PR - .
ame.vyd all (s5ues sce Exibit X Page 3 ). However withim the P.CR.

AL see Patac.-B of tre Sup\)lcme_mi‘oc 1ssues (Extibit X 1 and Rule. 71.1(d)

s.Cc.R.c.P. Nonmmp\iqv\m pux’ﬁuomi’ to &M_LLA_\'_,(AW providc.'moofs

te the e ffecks Phat i s c_xpcc_t‘os‘ oF vule 59 (e) 5-C~R-C-P,5c¢ Nr_(.ullb\)g‘/\
v State .310 S.C. 270 7271 4L SE.La 3¥o 241 (14945),.

92,624



\!\uwima on That [4fh dmy of June 2014. The PC.R counsel had -

contended Hal the cose was rcady to proc,c'co\ with He heaving.
P.CRA counsel, did %0 prot.ccd, with cohevence, with d(SVe_aords

C.owcem;v\a the Appla‘(_anrs pjoce_duva‘ ngkrs pursUmn\’ !’o, S.c
code. ann &17-17-20.(6). The Appl;cnnf*s Couvnsel =had So Fa'\-"iéd '

te omend Hre Snpple_man\'a‘ and oftach ments os eVm\e_V\cc with

p:srﬁuom!‘ to &.C. €codec. ann & (7T-27-40— 317~-17~ 50 Upon the

APpl;c.av\\'\S counsel wneft amend\nﬂ fhe issve setforth w.ann Hie
APpltLan’(\S Supplement before the PLCR \(\e_o(ins \mcﬁ convened on
that 121 day of une 101, Frustvates the vight of -E‘Qjé'&f{’.ﬂpp'icani‘
Pursuani’ to U.S.CA 14" amendment and  3.C. consk Arbical £53

The Applicant contends that the P.L.R. counselS willfull misconduel,

is Cons/dered p/e.Judrcml fo opphcamf purSuoml“ fa ‘“Nule of law”

See.: In re HaHey 400 S.C. 470.735 SE.1d 438 also Sce S.C.A.C.Q
4om Professional conduel Rule 3.4 (ad(e)(£). Such wistonducl does

provides passible theeat of underm.}\ing of Hie Courts {nfcgrff( See

Howkins V. Brune Yockt sales Inc 383 S.C.31.42. 897 S.E£.2d

101 .1208 (103). elso sce Quinn V.

Sharen Carp. 343 S.C. T4 S4b
SE.1d 474 (ct. App Lo01). Articel 133 of S.C. conshitutian

3 Sauth coveline Rules of civil pvca-.dm/c. Ui ins\'vud's Hie pochS

t» follaw Hie vules of civid Pmca:\ure_, fo H\e_ exrent \'\nc\( Aave
mot tmconsistent with the P.C.R. Ach

The Applicant must meet the horden to prove the o\\uac\hon in e
Apphmv\ks opp\sc.ahov\ <ee. Matthews V. state BLS SE. 2d e

1R o U4



3uovanh_cd that defemdent could ceel a weme.dY for the vialation of V;SHS

in & Collateval oncccc“ng’ see U.S. V. Mewvvisend49 US. 361 B TALY (lqgl)-.,

The. P.C.R. counsel hod velieved the I\Ppc.\\ni’e. counsel of his presence

from wiithin the. Posk Convichipan kwr;nﬂ that 14T AOAI OF TUV“’—, 1014

. b)
did net wawe. ,wov wove to waive ony tasuc hat wes raised within

Hae A‘:P\Ir_omt"s application and S_!.o_ppltm:.nf- This decisian was nof

without first consulting  with the App“c.cmt move saevey; the Applicant

Secured with the &Fpﬁc.avxf's Ccmcc:nf, prior fo or vpon taking action
within the Postk coenvichen \r\mvivwa on that 191h daY of “Tune 101v. A

wauver of i1ssue had wal been meode by the APP“C.QW+ pev se omn tHhe
vecovd that lqﬁ‘dm! of Juine ')_Olj.q

MOTION FOR CONMSOLLDATION of A PRELIMINARY TN TUNCTION mesuAN{\
RuLE 42 la) S.C.R.C.P

The Suprewme court has V&Pcﬂ\’ecn\{ vemnded all invelved pch<

Heat ‘Ledausel pvq\av{ma a pvaposcA order sheuld be wmehculous in Aoiu\ca_
se, evpasmq counszel should call any omission to Hhe alfeation of Hie PR

(_our\”.'pn'a:f te iSSUavICE oe Hie ovder sec Hall V. Catee 20 S.C 353 A6k

Lol SE2d 338 34\ (1005) al<e sec. S.C.ACR 501 dudidal conducdt, cannsn

* The Applicant” had edmonished His Honevable court of this evvor ne;-.ﬁg,_z’x;.v-.a
reqarvding P.CR counsel’s wnisconduch within a July 9% 1014 correspondence

fo ths Hovovable court, with cechificate of service. cerkifing thal
all PcwHeS had bcen <erved o copy of Hie same.

14 ee24



3’.8(‘7)(&)\,&\50 scc,(EA\n\bif WY, The App\(t_sm\‘ had Povwovded a 7-9-1014
mvwespondencc, te Hais court while Hie vecord had vc?Auiv\eA gp@ that

which was b\( ovder of this court, see (Exhubil K ). And whicl thal 7-9-1614
Covrespovxdev\(’_e_v had =o addvessed o definite 1wmmatu vih/ resqrélu'nci

ngg“ce_.h}\{h‘/ ol law in Pmrsuow\f Foe &.C.cCode ann §|"I"L’1‘807 for
several rveasons thaty (1), The wisconduct pev the P.CA counsel ta act
unlawFul\Y; Wus“['_faciﬂ\(]" befave Hie Courl lhad waived tae Appl{(unfs
isSue.) upon failing to subpoena Hae Appc,llmhz counsel to \’hg Posf_
convichion hearing  that 19th doy of Tune 1014, ond wm furthererance (2.

The. Appl{canf did nel offev o waivey, thus for any Issue to he addressed..

(3). The issucs that concevned nefbechive assistance of Appellate coonsel

Hot was voised within the Applicants P.C.R c\PplimHnn,onc\_ Supp\memts
was net oddvessed because the Appellate counsel whom had vgp(cscmh:c‘
the. Ap‘n“mvxf on divect appeal, befave the seouth carelva  Suprewe
caurf) was net vequived pev the court fo be pycscn’rf within He Post

convichan pwoc.ae,dim:] thus te offer fcs\’imova. see Euitts v Lucey 469 U.S,
AR7.105.5.Ct. 830.383 iF.2d 221 (1a88),,

— ( subject mater pursuant te 8.C. cede §17-17-80,1s unvipe for tas

court consideration of order )... -

Suhjcd Mattev jurisd{r_Hom is the pewer te heov ond detevmine coeses of

aenc\ml class to whach He Pr&ce,cc“na bc.\m/\g. sec Dema v Tenel

Phusicion Services = Hilfon Head Ing,., 383 S.C. 115,010,675 SE. 1d

“43a, 933 (1004q). ﬂne_jur’lhsd{c_l—lnon of o cour‘l’ over the Subjccf' maH‘C"\/
of o Procccchns s .Jeh:_rmimed by fhe "COdgf\Tufia'v\.7 and the laws of
the state. Duckett v. Goforth 3T4 S.C. 44w, 456, ¥ SE.Ad 11,177

€ ct. App. 1007 ). Lssues mvelving Subjccf walter jur(sd{cHom way

he voused ot cny"‘ +ime Sce Avnal v Fraser 3Tl S.C. SI’L,SIV n. Ly

L1 SE.14 419, 4 9 (1e0T),

a8.6F 49



The cardinal vule of S\‘a!’ufary inhufprchﬁmn is o ascertan and effectuote.

He intent of tHie lua.‘slah.m. Slean. v Hevdee 371 §.C. H4495. 498 (40 SE 1d

457. 459 (1007). "All vules of sh;h)i*on{ construchon eve Subservient
toe the ene that Hie \e.siskah\/e. inbtent wust prc,.vn}\ F F con he
YmSnnob\Y d_iS(_ove,rcc] v the \onguast vscd, ownd thalt \‘W\SUO‘}& must

.\AE-. tonstrued 1w \{(3\/\\' of the. intended purpese of Hie statube! Stote v
Sweat 38b S.C. 339,350 &8 SE2d s56a. 575 (1o10).

The wisconduct which woas oadwiwnisted bY the P.C.A. counscl Esq

Covoline. M Horlbeck, provieled & couse for a proceduval defoult which

prm\n;\a'\fs Hus court te onddress all issues vonsed by the Applicawf aviel
xjrenHY ineveased tue chonce Hiot the svder will Lol toa moke appvooriafc_

ond spé.cmc eir\c];vua with the (g;'s;pccf to eacl 155U Prcscn*cé sec Pruitt a0

S.€. of 186,413 SE.1d at 118! Sce olse Marler 275 S.C. ok 410 653 SE. 2d

ot 167 and Rule 81 (6). S.C. R.C.P. The Applicant’s PR counsel wiseanduct
proviales d.’m.'nisl«“'nﬁ cPlects ts the P.CA. courts'jun'sdich'on to lawFully
setfortia pn‘nd-‘mi ovd veasons for thesc pind\'mcss os Ve_ew;ved by. s.c.
Code S1T-2T- 80 Sec Bclavey v. stote 128 SE24 679, The Applicant was

de,Pvive_ of & Poir bite of the '}udiciml ogp‘c)whue.fo-vc_ on evder olva Fled

b\( the po\/\‘;d of Hais Po;nf’ will held §.¢. code ann 317- 27 - 80, will
be m«(igc for the P.C.R G‘uclcje_ considevation.

WHEREFORE The #pplicant vespecf fully prey thet Hais Houevable court

to velicve the counscl from repdesenialion of the i&ppl(can\"‘s case
due to the ohave u;.mP\a;nts of miscondud fcgnrdi“% the connsel's
Vepvc_ch\h;Hm/\J awnd re;uppoivxl’ counsel..

The Applicant herchy prey fov this Honovehle courl_with ‘o -

. . . PRV -4 . . 4
tonsolidoation of a prc_hm'\nar\/ :_V\Jun(hon with - this wchoen to

8-/5.“1’ O.

;njnv\d'_ﬁovx thatwhich to allow the Applicant fo |ow?u|l\,
Complete & prime Ffoacic Showivua which the Applicont may ‘-’anl\r

substantiate the ineffective assistance of both tvial os well as



Appclluh'_ Covnsel. thatr which Hae Appellate Counsel

(g
presevEe wibun
the. P.C.R hmn’nc} 'S rctv.n‘ftc‘ seoa

Zm o Lol Fe e ——

Sawmeel Lavy\avxf Whih.\es’#’u,“\obb
B.R.L.T waT 443

1160 Broad River Ad
SWORN AND SUBSCRIBED To BEFORE ME columbia $.C. 29210
_ISA\'A&Y of ’i‘\'\/ M 1014 |

é 2
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STATE oF <outH CARGLINA
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Coun#y of CreenviIle. |

Soamue!l Lament wWhitney

Case Na 12013-cpP~123 -00965"
Apph‘mnr :

CERTVFICATE oF SERVICE.
The State of Seuth Ccavalivia

Keﬁ[\o vml e.nl’ J

T the above S"a"cA l\[_\P“CAV\t_ L(\crc_bY Ccr*;[\( tHat L\ovc. I(’n(ccl o W\c!’t'ou'\

s

titled: Motien to relieve counsel with cowvsolidation Puu/suanf fe Rule

41 (a) s.c.r.cp of o P(c“mo\r\{’]:njpncﬂom] ond 1s dcposih'ng o copy

W the U.S wail on the Gt ‘:Z“A.,Y of Joly 0. addres<ed
fo the Cleck of Couvh. Faol B. Wickensimey ofF Greewville Covuly
Courthouse 05 East Nevth sheel Gueenvlle S.C. 29606/-12]35,

and ccrHPy that all partics below bos been served Hie Same

Esq Coveline ™M Horlbhecld Kew )
I0I Wiitget st. laven C Raligan

Greenville S.C. 19651 officc of Afterncy General
6f <euth Cavelina

Rembevlt € Qennrg Bouldivia
0. Roxn 11549

C-fuern Ann su(ﬁmﬁfn REFORE ME. Bniid Mo o
T @DM’ OF, |

=S PP

=/ ONNGn é—(\*@/ .

N = — Y -
NoTe\Y PURLTC FDOA <ouTw CARDLINA

| My Commr‘ssion Expires
March 5,2018



Ex is’rinq Justiciable contvo versy

The Pebitioner maintains thet the ax(sﬂn«a jusﬂciablc. conPlict

s with V(.Spc.d' te the Omnibus crime contvel and Safe. strect Act

of Iqbﬁ.T'iHc.IIT_ prohihits the iv\fucapﬂom ond disclosure of wive.

or oval and electronic Communicab on chc_e_Pf o5 prov(d@d \’JY statute..

The. [mpl{(.ah'om of the uU.s.c.A LI”)‘ were broughf’ aboul
becavse the Pehitioner's V"c\‘kf thet cencerns e_xpcc:t’oﬁom of privocy has

been frustrated sce UG v Jocobsen [0Y 5.ct ot 1658 -59. However the
Conh/ovgrsr which 1s before Has court

' 'Provlolcs Hiel this ir(cchrabl(i
how m will ke Vepcﬁhous O’ncl Continue Yo be envo\d{m% upon rc.vi\tw,

See. curtis v. stete s4a sead sa1 (5.¢. 1.

001 ). Meresoeaver) the nc_SS:zcifY

for the herein fe_cLue_sfc.A injuvl(.’('l‘ct'\ 'S prominent thus due fo Hhe hevein

stated contentions thal ave scﬁbrﬂq within this molion doeecs indeed

propo/’riom&ro{’e_\y decreases the need of slnewing irrepc\»’ab‘a hovm

See. RocForol N("q.. Ltd Beanel 2003 1494 F Supp 1d L§l.

(1. Wheve fove the Petitioner va,spcc,fFully pray to this Hownorable
- eto 9mnf a pn:\im\'nlar\(' thLu'\cﬁavx thus te detevimuine the léamhshc of
Suvm‘)ihﬁ’fﬁ'hs imhrccpfac\ phene coviversiatian betweenm Hac Petitioner
ond s daughter with pursuant te federaly and state wivefap statute
o prevent further use par the shate.sece williom v Poules D Me
1391 %01 F. Supp 867 see 13 UsSC §2510.

(V). Whevefore the Pehitioner vc.spc,ch"u“\( meve hefove Hms Honorable
court Yo WQ;va umprcscmhﬁ{ow from tae Seuth Covolina on Md{gcv\\’ defense.
the Pehitioner do \'w_w_lm{ dt_or\\{ ound umaq/ﬁvoca\\\( bhas onv(de,cl lhevein

tas wobion of [hig] \f’;q\r\\' of self chvc.scy\"oHon fer o wawver to he
ch“d.

13 oF 19



£3). The Petitioners \«\crchy proy ta this ta cavomf a mjun(_hovx that which ts
allew the Pebibiownar to |cxwﬂ,l\\{ Com‘\lde. the Pr.ma Bacie shcm/m&i

with in Tost Convichion echion: crA LOIA~CP-23-0076LS \mm{
a'so subsl‘mx’nnh po-u\\( 1L\e_ mcFFcc,hvc_ QSS\SfCW\C,Z, oi: boﬂl\ h’m‘

as well as the Appetlate counsd thet which 15 per law ﬁmf
which the Appclla’rc_ Counscl’s Prc:chxSc: within the PCR hmrm%

\S WC_%JH’CA

Rasfle(.f‘ﬂ;\ l\( Submitted - . -.

Sworn to C\nd 5uh5E ibed befove me.
day of LQ {QQ(V 1014

v DY

NoTor\Y PUBLI(. foK SOUTH ZCAR (_AROLLNA
sy Commission Expires By

s

r 18 7 ) -
March 5,20 pmscé(mu/ Pl
SAMUEL L WHITNER
BRCL WAT 1M3
4960 Brood River Reod

Columbia SC. 190
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* STATE. OF SOUTH CARGLINA

TN THE SUPAREWME Coufl

A013~cP=- 13~ DO TLS

Am\c”a‘h:. Case No.!. ADIY -001451

Sumuel Lamonl Wl«n'hztc/...............,.............-APPe“mnf

V.

The Division of Hhe Appcllod‘c Defense vonninianonnnonne. o Defendant

The office of tue Af‘fomcy General of &QM Coroliva .. ceieeaaana Defendant

CERTI\FICATE oOF SERVICE

T the ahove Appc”anf lf.ch/'n( c:thY that T have submtted o pro se.
Mation titled! MOTION OF WALVER oF RERRESENTATION. CONSOLY DATED

PURSUANT TD RULE %1 (o) WITH PRELTMINARY TNIUNCTION FPURSUANT To
6S () SCRCP. and hcn:by dcposifecl svch mohion |n Mie V.3 Mail addressad

fo: Post office Box 113206 Coelumbia S.C 292 an ﬁne'_duy 6(}
10158 and L\achy c:rHP\( Hat e bedow [isted Pqﬁ‘]cﬁ

has been served the same.

Kavém c Rahtjnv\ ﬂfob‘m H. Shvouna

o{iﬂ;& 1-13'\{’\ /\H'o‘v"'ncy Geneval ‘ Dn'w:'ion of Appc_l/ofa Defense.
;)\L ohu/r C:\/DDW\S . . 1320 Lacl}l Stveel Suhtc_ Go1
w De. envi s vitaing Columhia S.C. '1q10f"3331

£0. Box 1549 Po. R 11589
.U, oX

s

n to and ;&b%«;m hefove. me.
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