STATE OF SOUTH CAROLINA IN THE COURT OF CO Y
COUNTY OF RICHLAND Case No. 2008-CP-40-fig/ih
John R. Rakowsky

Plaintiff,
vs.
Law Offices of Adrian L. Falgione, LLC,

James Spencer, Estate of Doris Holt, FINAL ORDER GR/

Nick Williamson, on behalf of RSC, INTERPLEADER
Irene Santacroce, Rodney Keith Lail, AND RELATED RELIgE:
Marguerite Stephens and Ricky Stephens, (Concludes case)

Michael Hartness, Horry County, S.C.,
Eugene Chewing, and Glenn W. Harrison,

\/vvvvvvvvv\ s N St N S S

Defendants,

This order addresses all remaining issues pending before the Court in thi}
Plaintiff Rakowsky’s request for interpleader and equitable distribution are granfg

herein.

By prior order dated June 23, 2014, filed June 27, 2014, this Court directe £l

of remaining litigation funds, which concluded one aspect of the litigation pj

|
interpleader action. Certain parties objected to the order and by email dated July

everyone an opportunity to submit a proposed order!. Defendant James Spe

l
|

submitted a proposed order. By order dated September 9, 2014, 1 declined to vadig

2014 order.

Plaintiff Rakowsky (hereafter “Rakowsky”) complied with the order and i3

i

James Spencer for the remaining litigation funds. Spencer acknowledges recei

Certain defendants represented by attorney Michael Sribnick have appealed that o

! No motions were filed pursuant to Rule 59 or Rule 60, but because the June 23,2014 Ord

P
copied to all parties prior to its issuance, | gave everyone an opportunity to submit proposed orde:i
addressed by the June 23, 2014 order.
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Carolina Court of Appeals. The appeal does not divest this Court of jurisdictirﬁ -

remaining issues, which are unaffected by the appeal. Rule 205, SCACR.

The remaining issue before the Court relates to the Rakowsky’s requig

settlement funds received by him, in his capacity as co-counsel for the then—pl#ﬁ

remaining issues no later than July 25, 2014. He did so. No other party filed brigii}

the scheduling order. Instead, certain defendants filed “Omnibus Motions” whi

the Court on August 20, 2014 and denied by Form 4 order dated September 10, 2 .

By email dated September 12, 2014, my law clerk notified all parties to [§ b

orders no later than October 1, 2014. Rakowsky’s counsel requested an extensif

6, 2014 because she was in trial, and that request was granted. Sribnick requestef H

claiming he did not understand what proposed orders were being requested.

Sribnick or Spencer arguing various positions, none of which have merit. Spenft

the integrity of the Court and the judicial process and, while not expressly saying |

on provoking the undersigned into recusing himself from the case.

This court has no bias against Spencer or any of the parties, including those| |

represented themselves as pro se and who are now represented by Sribnick. Spe

belief that this court’s prior rulings, which disagree with his position, somehow ev}

by this court, are simply wrong. Silvester v. Spring Valley Country Club, 344 S.C. :
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563 (Ct.App. 2001). This court has carefully considered all arguments made by d

addressed all matters presented based solely on the evidence and the law. This Cdlli

v. Pardus, 551 U.S. 89 (2007). This Court has done the same.

I gave all parties until October 26, 2014 to submit proposed orders on the reldini
which are Rakowsky’s request for interpleader and his motion for equitable [§ Ir

seeking attorney fees for the pursuit of this action. This order rules upon the last 1‘: ‘

arising from Spencer’s 14 years of litigation following his 2000 arrest in Ho

Carolina.

History

In a prior action in United States District Court for the District of

R. Bryan Harwell on May 9, 2007. (Doc. 475).

Since that time, numerous motions have been filed in the District Court (a

Circuit Court of Appeals) by one or more of the Southern Holdings plaintiffs a
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aside the settlement. United States District Judge Bryan Harwell has 1ssued Eih

|
i
|
confirming that the settlement is final, the latest of which was filed on June 1 1

While an appeal has been filed with the United States Court of Appeals for t !

[ I
(Spencer v. Horry County, No. 14-1666), no stay has been requested or issued.f !il .. R. App. P.
s
8(a)(1). The finality of the 2007 settlement is clear, as a matter of law, and no stj ‘ ‘ 1 llin effect.
During the litigation of this proceeding, certain of the defendants, pr ly James B.

Spencer (Spencer) and other defendants now represented by Michael Sribnid] { E
attemnpted to collaterally challenge the settlement in the Southern Holdings ca

l
f
i
k
il
i
| '
I

ilvi

4 m

(JI

engage in discovery to try to prove the settlement was not authorized or is not ¢

finality of the settlement is not before the Court. To the extent that it is raised (48

I
to be raised), the finality of the settlement cannot be challenged in this proceedijil

Sribnick are collaterally estopped from challenging the finality of the settlement i '

Nelson v. OHG of South Carolina Inc., 354 S.C. 290, 580 S.E.2d 171 (Ct. App. 24

quire, have

empting to

!ceable. The
Will continue

iSpencer and
|

|
; malpractice,

Additionally, Spencer, et al. also sued Rakowsky and Falgione for le || ;
Il

alleging that their consent to the settlement of the Southern Holdings case was “c c; ﬂi” ! d.” Spencer
1. J'

etal. v. Rakowsky ef al., Case No. 2011-CP-40-5384 (Richland County Court of el nmon Pleas,

Complaint dated August 15, 2012, §43)2. That action was dismissed pursuant

by order of the Circuit Court filed August 23, 2013. The finality of that case 4

tule 12(b)(6)
operates as

bnts that the

collateral estoppel, and prevents this Court from considering the repeated arg E]
Southern Holdings case was not settled or was not authorized to be settled. The sig E ; icance of the
u
|
legal malpractice lawsuit, however, is that Spencer and certain of his associates acl ﬁ i} wiedged the
il 4
i
118
': i
il
2 The legal malpractice action was transferred to Lexington County, where it was assigned f§ E e No. 2012-
been dismissed numeroj f?

CP-32-03428. Inquiry to C-Track indicates that the appeal in that case has
present has been reinstated. g[
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settlement occurred; they claimed their consent to the settlement was “coerdbdlt| /d They,

therefore, acknowledge the settlement occurred. ke
Lastly, the United States District Court for the District of Columbia has|j ﬂ the finality
of the settlement in the Southern Holdings case. While Rakowsky and Falgiongi iy te not parties

to that action, Spencer was a plaintiff, as were Sribnick’s clients. Lail. et al. . Gov't, 771

F.Supp.2d 49 (D.D.C. 2011).

Interpleader Generally | ‘ |

The United States District Court for the District of South Carolina ( sheld that the
jurisdiction in an interpleader action can extend only to the funds sought to be di ‘; gited in court
and “cannot embrace . . . issues of liability that go beyond the fund.” Prefe iRisk Mutual

Insurance Co., v. Greer, 289 F.Supp. 261 (D.S.C. 1968). Thus, the multiple effjj} 5 by Spencer
and others to introduce collateral issues is barred by procedural precedent, ek if collateral

estoppel did not prevent the attempts to litigate issues related to the settlement it ’

The only issue which remains for determination is Rakowsky’s request : %ﬁe settlement
funds in the amount of $55,000.00 be paid into the Court. Only one claim has filed in this
action against the funds, that being Rakowsky’s claim (to be shared with Falgione}} : $22,000.00,
which constitutes a forty-percent (40 %) attorneys’ fee from the settlement proc : Rakowsky
also seeks an award of equitable indemnification to recover from the net settle I funds (after
payment of the $22,000.00 attorney fees due to him and his co-counsel Falgione the original

settlement) his attorney fees in bringing this action and pursuing it to conclusion. |
Notably, neither Spencer nor any other defendant has filed any claim tof ‘ $55,000.00

settlement proceeds. il
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Motions Which Remain Pending

At a motion hearing on February 25, 2014, the Court heard argument
Rakowsky, Falgione, Horry County, Holt, Lail and Santacroce, and from Spenc
had the benefit of detailed filings by Spencer and Rakowsky. The Court took the
under advisement?: |

A. Motion for Jury Trial, filed July 14, 2011;

B. Motion to Amend Answer and Counterclaim, filed August 29/30, 20

C. Motion for Sanctions (against attorney Stephanie Weissenstein) ﬁl;

2011.

In addition, Rakowsky filed a Motion for Equitable Indemnification dﬁt
That motion has not been argued and no response to that motion has yet been i
reserves the right to reply to any responses that may be filed to that motion, |
memorandum.

A. Motion for Jury Trial, filed Julv 14, 2011

A request for jury trial must be made “not later than 10 days after the s¢
pleading directed to such issue.” Rule 38(b), SCRCP. The last operative plvz*adiﬁ5

Defendants’ Response to John Rakowsky Second Amended Complaint for In )

i
t
i
|
i

m counsel for
éhe Court also

fwing matters

d

ecember 20,

bly 24, 2014,
I Rakowsky

Supplemental

e of the last

f the “Certain

eader” filed

January 18, 2011% No request for jury trial was made in that filing, and none; d been made
f

previously. The request filed July 14, 2011 was untimely and is denied. Shaw lantic Coast

Life Insurance Co., 322 S.C. 139, 470 S.E.2d 382 (Ct. App. 1996). f

3 The motion regarding the “uncontested” litigation funds was resolved by this Court’s ord l ted June 23,

;‘j : 1;-“ 1 The counterclaims and other material were stricken from this pleading by order of Judge dated July
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B. Motion to Amend Answer and Counterclaim, filed August 29/30, 201} :
By motion dated August 30, 2011, certain defendants® (Spencer, Estate of] ;
Santacroce, Ricky Stephens, Marguerite Stephens, and Rodney Lail) moved
Answer to Second Amended Complaint for Interpleader. The argument made § i
Amend falls into three (3) categories:
1. Arguments about alleged wrongs done to Doris Holt prior to her death;
2. A desire to add counterclaims based on discovery of “evidence (after]
supporting counter claims (sic) against the Plaintiff. . .’; and |
3. Counterclaims aimed at vacating Judge Seal’s order dated July 25, 2011.
1. Alleged wrongs done to Doris Holt
With reference to the alleged wrongs done to Doris Holt prior to her deg
already litigated these claims against other parties in his lawsuit in the District off
lost them when the District Court issued its ruling on March 24, 2011. See Lail

!
Government, supra.5 Collateral estoppel prevents the assertion of any claims -%

Estate of Doris Holt for her alleged mistreatment in connection with her treatmg

Nelson v. QHG of South Carolm

45 Holt, Irene

5
fpmend their

e Motion to

Wy 12, 2011)

, ISpencer has

lumbia, and
nited States

half of the

while in the

custody of the Department of Social Services. L, SUDra.
2. Counterclaims based on discovery of “evidence (after J uly 12 1 ! :ll)
supporting counter claims (sic) against the Plaintiff, . % |
i
|
At the time of the motion to amend, Spencer and the Estate of Doris Holt h& ! ’ ecently filed
(on August 15, 2011) an entirely separate lawsuit against Rakowsky and Falgiong; l l t serting legal
’ i
|
i
5 The original Answer to Second Amended Complaint was also filed by Nick Williamson d : s ’ half of RSC.
He was not listed as a moving party in the motion to amend. ’* il

6 While the decision in Lail v. United States Government lists only Rodney Lail as the plal
the PACER record reflects that the “ez al.” plaintiffs included Spencer and The Estate of Doris Holf
Court’s order of March 24, 2011 denies “plaintiff’s motion for leave to file a third amended compl

1
! %
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malpractice in Richland County (Case No. 2011-CP-40-5384), to which no respf dive pleadings
had yet been filed”. Spencer and the Estate had the opportunity to amend that 2§ +| as a matter
of right to assert any claims they wanted to against Rakowsky pursuant to Rule 1 CRCP. Itis
completely illogical to seek to amend an answer, where the precise counterclaimsjf ; lalready been
stricken, when a brand new action had only been filed days earlier and the claimg | 1d have been
asserted there as a matter of right. The motion is denied. '
3. Counterclaims aimed at vacating Judge Seal’s order dated July ' ,2011.
Judge Seals’ order could have been appealed pursuant to S.C. Code Ann fhotion 14-3-
330(2)(c). It was not. The striking of the counterclaims, and the procedure whi led up to that
(which is apparently the basis for Spencer’s claims of ex parte contact: Judge -II ' review of
documents in camera) is the law of the case. Spencer is apparently seeking to «i‘f: punterclaims
that somehow challenge Judge Seals’ order or the methodology by which he arr' ] at his
decision to strike certain matter from the Answer (to Second Amended Complai ;iated January
18, 2011. Judge Seals’ order is final. Nothing can be added to this litigation to giinge that
This motion is denied. I
4. Motion for Sanctions against Attorney Stephanie Weisse - : jin

The gist of this motion is that Weissenstein, who formerly represented Rako Hm %y in this

action, refused to release “uncontested” litigation funds. As more fully explain this Court’s

order dated June 23, 2014, there were never any “uncontested” litigation funds. J

that Spencer demanded, but the pleadings and orders in this case establish clearl |

! Rakowsky's Motion to Dismiss that lawsuit was not filed until November 3, 2011. Rulis
permitted Spencer and the Estate to assert whatever claims they wanted to against Rakowsky in [

malpractice action.
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denied.

Settlement Funds

jotion is

The issues regarding the settlement funds are framed by the Second Am:r

right to receive the funds until this court’s order of June 23, 2014 was issued. Tpi
i
|
i

)

filed December 3, 20108, Horry County has filed an answer to this action, ¢}

b

interpleader and requesting the execution of a release. The Law Offices of Ads

LLC has also filed an answer consenting to the relief requested.

The other defendants who have responded to the Second Amended u

parties to the matter at this time are: James Spencer (hereafter “Spencer”), Est H

(hereafter “Holt™), Nick Williamson on behalf of RSC' (hereafter “RSC”), R

(hereafter “Lail”), Irene Santacroce (hereafter “Santacroce™), Marguerite Stephe

Stephens™), and Ricky Stephens (hereafter “R. Stephens”) (Answer dated Janua

oppose “Plaintiff’s request to disperse funds in accordance with Plaintiff Rako

for Interpleader.” Id. The gist of their position is, as stated above, there was no | 4

issue has long been determined; the settlement is as final as final can be!’. Nonf{

has filed any claim to the settlement funds.

[
i
i
1t
ifs
|
fiteh
i
\
|
|
J
|

8 Earlier proceedings involved multiple other defendants, who either defaulted or were digl
action.

° Doris Holt was originally named as a defendant. She died during this litigation. By ordy
18, 2011, Judge James R. Barber l1] substituted the Estate of Doris Holt as a party in place of Do|

i

10 According to PACER, Williamson was dismissed as a plaintiff in the Southern Holdingy
so he was not a settling party in 2007 when the litigation was settled.

“ Rakowsky doesn’t mean to suggest that Spencer and others will not continue litigation,
and beyond, but the finality of the settlement in the Southern Holdings case will not change.
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Rakowsky holds a total of $55,000.00 in settlement proceeds for settlerjd

seven plaintiffs from the Southern Holdings litigation. He seeks an order of this)|

B ; on behalf of

rt permitting

the clerk of court to accept those funds under Rule 22, SCRCP and to release hj 1

to those funds.

Rakowsky also requests that $22,000.00 of the settlement funds be paid 'E
|

attorneys’ fees in accordance with his fee contract with his former clients. In hig
December 12, 2013, Rakowsky introduced the applicable fee agreements, whic I

claim for $22,000.00 in attorney fees. The only opposition to Rakowsky’s clain}

their argument that there was no settlement, but also argues various other groungs

Rakowsky’s fees should be denied. Primarily, it contains a “Declaration” by Spf

|
defendants Santacroce and Lail (Objection dated January 26, 2014). Their obje ii i

t

|

!

drafted the “Addendum” to the fee agreement, and that he didn’t intend Rakows

be paid unless certain circumstances were present. Spencer’s declaration cannof

the terms of the fee agreement. }I
|§.i ;

The fee agreement provides for a 40% contingency fee after trial begx o

noted by District Judge Bryan Harwell, when the settlement was placed on ‘.

I»

subsequent written orders, the jury had already been impaneled and trial was red

quon filed
|
l port his

from

mcorporates
y which
er that he
l :»r Falgione to

i
il
lused to vary

ililias repeatedly

i

I
irecord and in
i
i

Il

it begin. The

addendum to the fee agreement reaffirms the original fee agreement (which incl l u Mark Hardee,

who formerly represented the Southern Holdings plaintiffs). The closing paragrgg

fee agreement provides that Rakowsky will be paid via quantum meruit if he 1§

has never been discharged as counsel, and Judge Harwell denied his request to |

Interpleader
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i
iy

Interpleader is an equitable remedy available to a third party when he hg I

is unclear to whom the money should be paid. Symmes v. Graham, 167 S.C. Jl |

H

(1932). Interpleader provisions should be liberally construed as to best effectualit}

|
|

First Union Nétional Bank of South Carolina v. FCVS Communications, 321 S.G

for multiple claims against the funds in question, interpleader is appropriate. Id

613 (Ct. App. 1996), reversed in part 328 S.C. 290,494 S.E.2d 429, As long as ths i

i

Spencer, Holt, RSC, Lail, Santacroce, M. Stephens, and R. Stephens opp : ,
I

interpleader on the grounds that there was no settlement. There was a settlemen x'i )

L
i

I
1

I
clearly established. Notwithstanding any allegations to the contrary, and setting ‘ ; e the

!

collateral estoppel effect of the prior rulings of this and other courts, the Southe

plaintiffs are bound by the settlement that was placed on the record by their atto t o

Yarborough, 281 S.C.570, 316 S.E.2d 416 (Ct. App. 1984). i

r
Rakowsky’s motion to interplead the $55,000.00 in settlement proceeds ;1 t i

1 i
Rl
Il

necessary by the refusal by his former clients to consummate the settlement; Jud 1
|
|

orders detail the proceedings following the settlement in glaring detail. The settij
|
’i

Horry County and the settling defendants in the Southern Holdings action are er] j
!

release for payment of settlement funds. Rakowsky is entitled to be relieved of }§

|

il
\
I
|

the settlement funds and should be permitted to pay them into court as pleaded i 1,

»‘ 1
the $22,000.00 attorney fee to which he is entitled. lm

Rakowsky’s claim for equitable indemnification seeks an award of attort ’ia;.
costs against Spencer, Estate of Doris Holt, Nick Williamson on behalf of RSC, )
Santacroce, Rodney Keith Lail, Marguerite Stephens and Ricky Stephens, to the \ )

balance of the interpleaded funds is not sufficient to indemnify Rakowsky. He ##
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wrongful efforts of these parties to refute the settlement in the Southem Holdingglg ! e made the

bringing of this action necessary. There can be little doubt that is true. The ordekis|k

Harwell in the District Court case make that abundantly clear. What should hav}

interpleader action has been made into dramatic, complex, and tortured litigatio
other defendants. Rakowsky is entitled to his fees and costs for bringing this actif

conclusion. Byrd v. Livingston, 398 S.C. 237, 727 S.E.2d 620 (Ct. App. 2012). ||

Rakowsky has requested reimbursement for attorney’s fees in the amoun , ;5_66,1 72.35
(through the date of filing the motion). Having held Rakowsky is entitled to reco “ 5 l;s attorney’s

fees and costs, this Court must examine that request in light of the factors set foigli 1 Jackson v.

Speed, 326 S.C. 289, 486 S.E.2d 750 (1997). The billings for time Rakowky’s coltl l worked on

this case are reasonable (and excludes all billing prior to April, 2011) and are i | et modest in
light of the work that has been required.

This case was filed in 2008 after Rakowsky attempted to pay the interplg = r funds into
Federal Court. Since filing this case, Plaintiff’s counsel has necessarily filed d defended
numerous motions and attended numerous hearings. After nearly six years, the Cg | gs file on this

liriount of fees
s entitled to
an award of attorney’s fees and costs, that amount should not exceed the amount o ‘ interpleader
funds. I therefore find an award of $33,000.00 is appropriate for Rakowksy's attc v's fees and
costs. |

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follo

A. Rakowsky’s Request for Interpleader is granted;
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|
i

B. Rakowsky shall be paid $22,000.00 in attorney fees from the settlemd

his representation of the Southern Holdings plaintiffs in the Southern|i

litigation. These funds are to be shared with Falgione in whatever di

agreed upon. Allocation of these funds between Rakowsky and Falgi

this Court;

. Rakowsky’s request for equitable indemnification is granted in part.

an

the award above, Rakowsky shall receive the amount of $33,000.00
toward his reasonable attorney fees and costs incurred by him in bri

prosecuting this matter to conclusion;

} (

Rakowsky is discharged from any further obligations regarding the -!

b [ E:
I
s
i

¥
{

|

'

|
i

proceeds he received in his capacity as counsel for the Southern Hold

Any and all claims which might have been made by any persons who

il
i
i

been parties to this action against those funds are extinguished.

The Clerk of Court is directed to execute a general release in favor of [l

n'
\‘

I

and the settling defendants in the Southern Holdings action on behalf <‘ r |
it
Holdings plaintiffs, to be prepared by counsel for Horry County. The|i#

shall release those defendants from claims that were brought or could ||
brought in the Southern Holdings litigation.
G. This order concludes this action in its entirety.

IT IS SO ORDERED.
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Presiding Judge, Fifth Judicial Cirg !

Doyet A. Early III
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{3 * Desa Ballar

o ET> @aaﬁ'ﬁ & Watsomn Harvey M. Watson !
Rl Attorneys at Law
"% PERSISTENT. UNWAVERING.

Post Office B8 ’;8 | West Columbia, SC 2917

P

226 Stat ﬁ |$ Pt | West Columbia, 5C 2916
ph 803.796.9299 | fYiitiid.796.1066 | desabaliard.cor
~ December 23, 2014 | ’
i
il
Via U.S. Mail [
Honorable Jeanette McBride N Hm }B‘D
Richland County Clerk of Court ﬂfﬂf i’ i.‘ )
Post Office Box 2766 :

Columbia, South Carolina 29202

RN,

Re:  John Rakowsky vs. Adriann Falgione, er al 5C G
Case No: 2008-CP-40-6656

Dear Ms. McBride:

AINE
1 gt
| o
i1k
i

i

i}

i

i

I

I

ik Linite
[ il
i

i

|

/

I

i

|

|

i

Enclosed please find the Cértificate of Service for the Final Order Gra
and Related Relief concerning the above referenced matter. A copy of the ab

|
also been enclosed. Please clock and return the copy to us in the self- adl
provided. ‘

1g Interpleader
document has
pssed envelope
1
Thank you for your time in this matter. If you have any questions o1

ncerns, please
do not hesitate to contact me or Desa Ballard. With warm personal regards, 1if

>

Sincerely yours,

’ﬁ i

i H s Jia’\ ~ } d
Beth Cogan, Patalegal [l
beth@desaballard.com

cc: (all via U.S. mail)
Honorable Doyet A. Early
Michael Sribnick, Esquire
Benjamin Bruner, Esquire
Andrew.Lindemann, Esquire
Marguerite Stephens
Ricky Stephens
Nicholas Williamson
James Spencer
John Rakowsky, Esquire (via Email)
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STATE OF SOUTH CAROLINA )
)
COUNTY OF RICHLAND )
)
John R. Rakowsky )
) Case No. 2008-CP-
Plaintiff, )
)
) CERTIFICATE OF §
Law Offices of Adrian L. Falgione, LLC, )
James Spencer, Estate of Doris Holt, Nick )
Williamson, on behalf of RSC, ) T 7
Rodney Keith Lail, Irene Santacroce, ) R ECE?VEE )
Marguerite Stephens and Ricky Stephens, ) e
Michael Hartness, Horry County, S.C., ) PR 2600
Eugene Chewing and Glenn W. Harrison, ) .
Defendants. )y SCCouriciAgpes's
)

I, Beth Cogan, an employee with the Ballard & Watson, Attorneys a

certify that on December 23, 2014, I served a copy of the Final Order Granty

and Related Relief, in the above-captioned case on the following individuals
Mail, with sufficient first-class postage affixed, addressed as follows:

Michael Sribnick

IN THE COURT OF COM

IN PLEAS

3 Kenilworth Avenue
Charleston, South Carolina 29403

Andrew Lindemann
Post Office Box 8568
Columbia, South Carolina 29202

Benjamin C. Bruner
Post Office Box 61110
Columbia, South Carolina 29260

Marguerite Stephens
2455 Moores Mill Road
Aynor, South Carolina 29511

Ricky Stephens
2455 Moores Mill Road
Aynor, South Carolina 29511

lidw, do hereby
& Interpleader

bl United States




Nicholas Williamson
8005 White Ash Court
Oak Ridge, North Carolina 27310

James Spencer
7001 Saint Andrews Road
Box 183
Columbia, South Carolina 29212

04 1 Ae 1
W~ AL

Beth Cogan, Paraleghl

December 23, 2014
West Columbia, South Carolina




IN THE COURT OF COMMON PLEAS
Case No. 2008-CP-40-6656

RECEIVELD)

VER 20201

SC Cour: c Appeais
ORDER GRANTING
PARTIAL RELIEF e

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

John R. Rakowsky

Plaintiff,
Vs.

Law Offices of Adrian L. Falgione, LLC,
James Spencer, Estate of Doris Holt,
Nick Williamson, on behalf of RSC,

Irene Santacroce, Rodney Keith Lail,
Marguerite Stephens and Ricky Stephens,
Michael Hartness, Horry County, S.C.,
Eugene Chewing, and Glenn W. Harrison,

N’ N N N N N N N N S R N N T N ,

Defendants,

Plaintiff seeks an order directing the distribution of advanced litigatidﬁ; fubés that
remained in his possession after his representation of certain parties in a prior matter ended. The
pleadings also seek an interpleader regarding settlement proceeds from the prior matter, but that
matter is not ripe for determination, as explained below. This order addresses only that part of
the action that seeks a determination as to the proper distribution of remaining litigation funds.

This case was assigned to me for all purposes by order of the Chief Administrative Judge,
L. Casey Manning filed on December 17, 2013. Following a status conference on that date, I
issued an order dated January 10, 2014 outlining the procedure to be followed by the parties in
preparing to adjudicate all rerﬁéining matters. Defendant Spencer, who is pro se, complied with
the directives of the January 10, 2014 order by filing and serving a memorandum which was
clocked on January 27, 2014. Plaintiff filed a responsive memorandum.

A hearing convened on all motions on February 25, 2014. Based on the memoranda
submitted to me in advance of the hearing, it appeared that one aspect of this matter is premature.

The interpleader sought to interplead two categories of funds: settlement funds from the
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settlement of an earlier civil matter, and remaining funds which had been advanced for the use of
the plaintiffs in that earlier civil litigation. At that time, the Court ruled that the lack of finality
as to settlement funds prevented that issue from being addressed at this time.

SOUTHERN HOLDINGS LITIGATION

The earlier civil action, Southern Holdings Inc. et al. v. Horry County et al., Civil Action

No. 4:02-cv-1859-RBH (hereafter “the Southern Holdings case™), was filed in the United States
District Court for the District of South Carolina by a number of plaintiffs, some of whom are
defendants in this case. The Southern Holdings case was resolved when a settlement agreement
was stated on the record before United States District Court Judge R. Bryan Harwell on May 9,
2007. (Doc. 475). Plaintiff John Rakowsky (hereafter “Rakowsky”) and attorney Adrian
Falgione, who practices law under the corporate entity defendant The Law offices of Adrian L.
Falgione, LLC, were counsel of record in the Southern Holdings case at the time of settlement.
Since that time, numerous motions have been filed in the District Court (and at the Fourth
Circuit Court of Appeals) by one or more of the then-plaintiffs attempting to set aside the
settlement. The most recent motion challenging the settlement was filed on January 6, 2014
(Doc. 775) and remains pending. For that reason, the portion of the matter pending before this
Court with reference to the proceedings from the settlement in the Southern Holdings case is

premature.

ISSUES TO BE ADDRESSED

The issues regarding the settlement funds are framed by the Second Amended Complaint
filed December 3, 2010'. The defendants who have responded to the Second Amended

Complaint and are active parties to the matter at this time are The Law Offices of Adrian L.

! Earlier proceedings involved muitiple other defendants, who either defaulted or were dismissed from the

action

e
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Falgione, LLC (see order filed December 2, 2011%), Horry County (Answer dated December 29,
2010), James Spencer (hereafter “Spencer”), Estate of Doris Holt® (hereafter “Holt”) Nick
Williamson on behalf of RSC (hereafter “RSC”), Rodney Keith Lail (hereafter “Lail”), Irene
Santacroce (hereafter “Santacroce”), Marguerite Stephens (hereafter “M. Stephens”) and Ricky
Stephens (hereafter “R. Stephens™).

Spencer, Holt, RSC, Lail, Santacroce, M. Stephens, and R. Stephens filed a pro se answer
which was clocked in on January 18, 2011%. In their pro se answer those defendants asked that
the Court deny the interpleader. The pro se answer also asserted that the remaining litigation
funds “were solely advanced by ‘RSC,” under the written condition that such funds were to be
expended only under the specific direction of Defendant Spencer. Id. @ 9 10. Those
“defendants seek the release of the entire amount of litigation funds. . .” Id. 9 16. Their prayer
for relief also demanded an accounting of litigation funds and further demanded that all money
in the possession of Rakowsky (both the settlement funds and the remaining litigation funds) “be
transferred forthwith into the trust account of the captioned Defendants’ self designated legal
counsel.” Id. @ p. 6 of 8. The “self designated legal counsel” was not identified in the pro se
answer filed by Spencer, Holt, Williamson’, Lail, Santacroce, Sanders and Stephens. A Notice

of Appearance on behalf of Holt, Lail and Santacroce was later filed by attorney Michael G.

z This order substituted the defendant originally named, Adrian L. Falgione, for his law firm, The Law
Offices of Adrian L. Falgione, LLC.

} Doris Holt was originally named as a defendant. She died during this litigation. By order dated October
18,2011, Judge James R. Barber III substituted the Estate of Doris Holt as a party in place of Doris Holt.

4 Portions of the pro se answer were stricken by order of Judge Seals dated July 25, 2011.

s Spencer, Holt and Williamson had earlier requested that the remaining litigation funds be released by
“certified check” to “the trust fund of Singleton, Burroughs, and Young P.A. to be credited in the name of Irene
Santacroce and James Spencer for use as directed by James Spencer.” Motion for Court to Order Immediate Release
of Funds, filed October 20, 2008). The file does not reflect the consent of any other defendants. The 2011 answer
to second amended complaint requested the release of the remaining funds to Spencer, Holt, RSC, Lail, Santacroce,
M. Stephens, and R. Stephens.

Page 3 of 12 _\?/(_E__
H3



Sribnick on December 9, 2013. Sribnick filed an “objection” to the interpleader dated January
26,2014.

At the motion hearing on February 25, 2014, the Court heard argument from counsel for
Rakowsky, Falgione, Horry County, Holt, Lail and Santacroce, and from Spencer, who continues
to appear pro se. The Court also had the benefit of detailed filings by Spencer and Rakowsky.
The Court took the following matters under advisement:

A. Motion to Release Uncontested Litigation Funds, filed October 20, 2008

B. Motion for Jury Trial, filed July 14,2011

C. Motion to Amend Answer and Counterclaim, filed August 29/30, 2011

D. Motion for Sanctions (against attorney Stephanie Weissenstein) filed December 20,

2011.

Spencer and Sribnick also argued they should be entitled to discovery, although no
formal motion for that relief had been filed. That request was denied, without prejudice, and the
issue may be raised again when and if the Southern Holdings case is concluded, unless the
request to interpleader funds is mooted by the District Court’s ruling. However, the Court
directed Rakowsky and Falgione to provide affidavits and evidence detailing the receipt and
disbursement of all litigation funds that were advanced for the Southern Holdings litigation so
the Court could rule on the pending Motion to Release Uncontested Litigation Funds filed
October 20, 2008.

By email to the counsel and Spencer on February 27, 2014, the Court required “affidavits
and evidence of all monies paid to Plaintiff’s counsel in the original lawsuit for litigation

expenses be provided to the Court no later than 10 days prior to hearing.”
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The hearing on the Motion for Release of Uncontested Litigation Funds was originally
scheduled to be held on April 28, 2014. However, Spencer notified the Court he had been served
with a subpoena requiring his presence in federal court at a time that would conflict with the
April 28, 2014 hearing. The hearing was postponed to June 4, 2014.

After receiving the submissions from Rakowsky and Falgione, the Court notified counsel
and Spencer that the June 4, 2014 hearing was not necessary and an order would be issued
releasing the balance of litigation funds to Mr. Spencer.

This Court’s mandate to the parties to provide an accounting of litigation funds provided
to Rakowsky and/or Falgione lies in equity. In ruling upon the Motion for Release Uncontested
Litigation Funds, filed October 20, 2008, the Court makes the following findings and

conclusions.

FINDINGS OF FACT®

I make the following findings of fact by the preponderance of the evidence.

1. In his capacity as one of the Plaintiff’s counsel in the Southern Holdings case,
Rakowsky received the proceeds of loans from two (2) different entities for use as
litigation funds on behalf of the plaintiffs.

2. Rakowsky received the sum of forty-two thousand, five-hundred dollars
($42,500.00) from LFC 101, LLC a/k/a LitFunding. (Affidavit of Mara Ballard,
Exhibit A, pp. 5-9; p. 28). These funds were deposited into Rakowsky’s law firm
IOLTA account at Security Federal Bank on June 21, 2005. Id. @ pp. 7-9.

3. These funds were paid to Rakowsky following his execution of a “Contingent

6 These findings of fact are made from the submissions provided by Adrian Falgione dated April 11,2014, of
John Rakowsky and Mara Ballard filed May 28, 2014 and the Declaration of Spencer dated May 24, 2014. The
Court also had the benefit of the entire file of this litigation.
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Advance and Security Agreement” signed by him on June 20, 2005. The loan
agreement contains a “Client Consent Form” signed by James Spencer

authorizing the payment to Rakowsky. Id @ p. 18.

. The Security Agreement identifies the loan proceeds for use of “plaintiff’s” costs

in “the lawsuit.” The lawsuit is defined in the agreement, by name and case
number, as the Southern Holdings litigation. /d @ p. 11. The agreement

identifies the plaintiff in the lawsuit as “James Spencer, et al.” Id.

. The Security Agreement indicated the loan from LitFunding was in the amount of

$50,000.00, although Rakowsky received only $42,500.00. Spencer’ requested
by letter to LitFunding dated June 16, 2005 that $7,500.00 of the loan proceeds be
paid to “1®* Choice Funding” and “send to my attorney the remaining balance of

$42,500.00.” Id @ p. 27.

. Section 3 of the Security Agreement gave LitFunding a “first priority lien” on the

loan proceeds. Id. @ 12.

. Rakowsky received another $25,000.00 in litigation funding from Resolution

Settlement Corporation (hereafter “RSC”), also in June, 2005. Id. @ pp. 29-32.
These proceeds were generated as a result of a loan agreement between RSC and
“Southern Holdings; James Spencer et al.”. Rakowsky was listed as the mailing

address for Spencer. Id. @ p. 33.

. Paragraph 6 of the RSC agreement provides that the borrowers’ attorney

(Rakowsky) is aware of the agreement, but assumes no liability for complying

with it. “[Borrower]’s attorney is solely and merely following [borrower]’s

7

The letter of instruction from Spencer to LitFunding is from “Brian Spencer.” Rakowsky represents, and

Spencer does not dispute, that he is the same person as Brian Spencer.
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10.

11.

12.

13.

instructions . . . attorney is making neither representation no guarantee, inferred,
expressed or implied; concerning either merits or value of the claim. . . attorney
assumes no affirmative duties herein other than ministerial obligations of
disbursement, and conveying information contained herein.” Id. @ p. 35, § 7.
Rakowsky therefore had no duty to RSC.

The check from RSC was made payable to “John Rakowsky and J. B. Spencer”
and was endorsed for deposit by “John Rakowsky and James Brian Spencer.” Id.
@ p. 31. The full $25,000.00 was deposited into Rakowsky’s IOLTA account at
Security Federal on June 29, 2005. Id. @ pp. 29-32.

Rakowsky received no other funds from any other source for the expenses of the
Southern Holdings case. The total litigation funding received by Rakowsky was
$67,500.00. Rakowsky received no advanced litigation funds from LawMax.

The Law Max funds were paid either to James Spencer or to his former attorney,
Ronald N. Serota. Rakowsky signed a document confirming his knowledge of the
loan, but he did not receive any of the funds.

Falgione received no advanced litigation funds from any source for the Southern
Holdings case. He was reimbursed for legitimate case expenses for costs incurred
for the Southern Holdings case on two occasions by Rakowsky from the advanced
litigation funds held in Rakowsky’s IOLTA account. (Affidavit of Adrian
Falgione, { 14).

Rakowsky used the advanced litigation funds to make payments for litigation
costs in the Southen Holdings case in the amount of $57,644.14. (Affidavit of

Mara Ballard, p. 4; Affidavit of John Rakowsky). Copies of the checks issued
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14.

15.

16.

from Rakowsky’s IOLTA account for the expenditures made from the Southern
Holdings funds have been presented to and reviewed by the Court. (Affidavit of
Mara Ballard, pp. 42-43; pp. 50-53; pp. 55-57; p. 59; p. 61; p. 68-70; p. 72; pp.
74-76; pp. 78-79; pp. 85-93; p. 96; pp. 99-105; p. 107; p. 109; pp, 111-112; pp.
114-116; pp. 118-119). Rakowsky’s submission also contains copies of invoices
and receipts for expenditures made from the advanced litigation funds.

As stated above, the Southern Holdings case was settled on the record before
United States District Judge R. Bryan Harwell on May 7, 2005. However, the
settlement may not be final because of multiple post-settlement filings by Spencer
and others.

In light of his former clients’ rejection of the settlement, Rakowsky retained
attorney Desa Ballard to assist him with handing both the settlement proceeds and
the remaining litigation funds. The remaining litigation funds in the amount of
$9,855.55 were paid into Ms. Ballard’s trust account, as were the $55,000.00
settlement proceeds paid by the defendants in the Southern Holdings case. Id. P.
124. An effort to interplead the funds into the United States District Court was
denied.

This interpleader action was filed on September 12, 2008. Among the defendants
named and served, who later defaulted, was Law Max Legal Finance and
Litfunding USA. Law Max and Litfunding defaulted®. The complaint was
amended several times, to delete defendants and add others, with the last and

operative complaint being the Second Amended Complaint filed on December 3,

8

Order of Default Judgment filed July 12,2011. Also held in default by that order were defendants

Southern Holdings Inc., Ronald Serota, David Smith, Harold Hartness, Eugene Chewning Jr., Glenn Harrison and
Michael Hartness. Id.
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2010.

17.RSC was not named as a defendant in the original or any of the amended
complaints. However, RSC appeared in this action by filing an answer (in
conjunction with Spencer and other pro se parties) clocked on January 18, 2011.
No objection was raised to RSC’s participation in this case.

18. Rakowsky has properly documented the disbursements of the $67,500.00 he
received as advanced litigation funds for the Southern Holdings case. At the time
his former clients repudiated the settlement, Rakowsky still held $9,855.55 of the
advanced litigaﬁon funds. The funds were not sequested, however, so it is
unknown whether the remaining litigation funds came from the RSC loan, or from
the LitFunding loan.

19. In accordance with his obligations under Rule 1.15 of the Rules of Professional
conduct, Rakowsky’s obligation, when holding funds to which multiple claims are
made, was to file this interpleader action.

20. After the litigation was filed, an additional litigation expense was brought to
Rakowsky’s attention. Ms. Ballard confirmed this was a legitimate expense of the
litigation and on December 18, 2008, Ms. Ballard paid from the remaining
litigation an invoice from Eugene G. Chewning,, Jr., PhD. After the payment to
Chewning, the balance of the litigation funds which remain are $7,691.78.

21. Spencer has claimed these funds are “undisputed” and should come to him, but

the file does not reflect any affirmative claim by him to these funds® other than in

’ As indicated, the answer to the second amended complaint asked that the remaining litigation funds be paid
to “the captioned Defendants (sic) self (sic) appointed lawyers trust.” The identity of that person does not appear
from any pleadings. The earlier 2008 motion requested release of the funds to Spencer, Holt and Williamson. See

footnote 5, supra.
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22,

23.

24.

25.

26.

concert with other defendants. Spencer relies on discussions that occurred at one
or more status conferences with Judge James Barber. However, the earlier claims
for distribution of the remaining litigation funds make conflicting requests as to
whom the funds should be released.

CONCLUSIONS OF LAW

Rakowsky properly filed this interpleader seeking the court’s direction as to the
proper distribution of the remaining advanced litigation funds.

James B. Spencer moves to have the remaining litigation funds released to him.
While the pleadings make conflicting claims as to whom the funds should be
released, it appears the loans which generated the proceeds that were advanced to
Rakowsky were initiated by James B. Spencer and he may have some residual
obligations on those loans. That matter is not before me.

Rakowsky disbursed litigation funds from the $67,500.00 received by him via
Joans from litigation companies for expenses related to the Southern Holdings
litigation. The issues before the Court did not require an accounting of those
funds, but at the request of the Court, Rakowsky submitted an accounting that
fully supports the disbursements made.

The remaining litigation funds in the amount of $7,691.78 may be released to
James B. Spencer and Rakowsky is relieved and discharged of any obligation to
hold the remaining litigation funds or to account therefore.

Such disbursement shall be made after time for appeal of this order shall have
passed. Should an appeal be filed, the funds shall not be released until final order

of the appellate court.

Page 10 of 12 )f_
' {0



27.

28.

By taking possession of these funds, James B. Spencer shall indemnify and hold
harmless all other parties to this action as well as their attorneys, agents, assigns,
successors,- heirs, representatives and insurers from any and all claims, demands,
causes of actions, payments, bills, charges, expenses or subrogated interests as
may be asserted in against any funds which were advanced to Rakowsky as
litigation funds for the Southern Holdings litigation.

The Court reserves ruling on the Motion for Jury Trial, filed July 14, 2011,
Motion to Amend Answer and Counterclaim, filed August 29/30, 2011, and
Motion for Sanctions (against attorney Stephanie Weissenstein) filed December

20, 2011.

THEREFORE, IT IS ORDERED:

A.

D.

Plaintiff is authorized and directed to release to James B. Spencer the balance of
litigation funds in the amount of $7, 691.78 as set forth herein.

Such disbursement shall not occur until the time for appeal of this order has
expired, and this order becomes final.

Upon receipt of the remaining litigation funds, James B. Spencer shall be
obligated to indemnify and hold harmless all other parties to this action as well as
their attorneys, agents, assigns, successors, heirs, representatives and insurers
from any and all claims, demands, causes of actions, payments, bills, charges,
expenses or subrogated interests as may be asserted in against any funds which
were advanced to Rakowsky as litigation funds for the Southern Holdings
litigation.

Rakowsky is released from all responsibility for the remaining litigation funds or
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any claims thereto.

E. The undersigned retains jurisdiction of the remaining portion of this action which
seeks an interpleader as to the settlement funds from the Southern Holdings case
once the federal court action is final.

IT IS SO ORDERED.

Doyet A. Early I1l
Circuit Court Judge

fune _/2 2014
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ilhis matter came before me on July 11, 2011, %or hearing on several motions. Present
were thift Plaintiff and his counsel, Stephanie Weissenstein, Andrew Linderman as counsel for
Horry Qunty, defendant Adrian Falgione, pro se, and Defendants James Spencer and Rodney
Lail, wift are pro se, but for whom attorney Tom Mosley made a limited appearance. The
relevanfiiinotions before the Court were as follows: Plaintifs Motion 1o Quash Subpoena,
Plaintitfil§ Motion to Strike and to File Under Seal and Defendant Falgione’s Motion to Quash
Subpoer]

RBearding the motions to Quash Subpoena, 1 find that the materials requested by the
Subpoenylll issued by pro se Defendant James Spencer on TFebruary 10, 2011 are privileged
financial (fecords belonging to Plaintiff or his counsel, and the request is overly broad, unduly
burdensoffile and is not likely to lead to admissible evidence. F urthermore, there is no question of

fact that

seventy-elf

the Plaintiff possesses sixty-two thousand. six hundred and ninetv-one dollars and

t cents (3$62,691.78) that is related to the litigation by aund/or between the parties
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Spendgh
in hislg

to leadl

James|@ipencer on February 10, 2011 is quashed for the reasons stated above.

Plaintiff moves to strike the Answer and Counterclaim Complaint which was filed by

o

nts James Spencer, Doris Holt. Rodney Keith Lail. Irene Santacroce, Marguerite

Stepheff¢ and Ricky Stephens, and Michae] Hartness on or around January 18, 2011, Plaintiff

t these defendants have alleged facts and submitted documents containing confidential

assertsfha

and inf] nmatory information that could cause substantial harm te the Plaintiff and which do not

have arffil bearing on this lawsuit. After iz camera review of certain documentation presented by

Plaintifffland of the pleadings in this record, 1 conclude that these matters are defamatory in

nature, |ghnecessary to ensure a fair trial, and have been addressed and disposed of in another

i 5;25 avor of Plaintiff,

with these defendants are hereby stricken. Specifically, IT IS HEREBY ORDERED

THAT allff the allegations highlighted in Exhibit A of Plaintiff's Motion to Strike shall be

redacted {fibm the Response to Second Amended Complaint.
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I

T'IS SO ORDERED.

Iuly di>, 2011
Richiagt County

Ylaintiff has requested that the pleadings in this matter be filed under seal pursuant 0

1{b), SCRCP. That motion is DENIED,

William H. Seals, Jr.
. e e
Judge for the 57 Judicial Circuit
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Certificate of Service

I certify that I have served copies of the both the letters dated February 20, 2015 from James
Spencer, Pro Se and Michael Sribnick including enclosures by hand delivery or U.S. Mail to the
following on February 20, 2015:

Desa Ballard, Esq.
226 State Street
West Columbia, SC 29169

Andrew Lindemann, Esq.

Davidson & Lindemann, P.A.

1611 Devonshire Drive, Second Floor
Columbia, S.C. 29202-8568

James Spencer, Pro Se
Box 183

7001 Saint Andrews Road
Columbia, SC 29212

Ben Bruner

Bruner, Powell, Wall and Mullins, LLC
1735 Saint Julian Place

Suite 200

PO Box 61110

Columbia, SC 29260-1110

Michael Sribnick, MD, JD -REGE‘;{VED

3 Kenilworth Ave.

Charleston, SC 29403 o
FER (A

SC Court ot Appeals

10

<o

By:
4 -
Lo DS 2
4ames B. Spencer
Box 183

7001 Saint Andrews Road
Columbia, SC 29212
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Ballard & Watsomn

Attorneys at Law
PERSISTENT. UNWAVERING.

Post Office B
226 Sta
ph 803.796.9299 | f

December 23, 2014
Via U.S. Mail Only

Michael Sribnick, Esquire
michael.g.sribnickmdjdllc@gmail.com
3 Kenilworth Avenue

Charleston, South Carolina 29403

: e TS ﬁ b

Andrew F. Lindemann, Esquire s *’ﬁ M{& ‘lv La
alindemann@dml-law.com [ .
Post Office Box 8568 B R RAL
Columbia, South Carolina 29202 ‘ | . % 3

| 5C Coulil ASH
James Spencer Nicholas Willia li
7001. Saint Andrews Road Box 183 8005 White Ash E
Columbia, South Carolina 29212 Oak Ridge, No

I
Ricky Stephens 1
2455 Moores Milj
Aynor, South Ca

Marguerite Stephens
2455 Moores Mill Road
Aynor, South Carolina 29511

Re:  John Rakowsky vs. Adriann Falgione, et al.

Case No: 2008-CP-40-6656
Gentlemen and Mr. Spencer:

We received an original order from Judge Early late yesterday and fil
judgment with the clerk of court this momming. Enclosed for service upon yo
copy of the final order concluding this action.

Best wishes for the holiday.

Az~
Desa Ballard

Enclosure

cc:  Honorable Doyet A. Early (Cover letter only via U.S. Mail)
John Rakowsky, Esquire (via Email)

Benjamin C. Bru ,l
bbruner@brune 1.”' t!
Post Ofﬁce Box -}

desab@desaballard.com | t

Esquire
1l.com
0

olina 29260

It

#rolina 27310

pad

na 29511

for entry of
clocked-in

Desa Balla

Harvey M. Watson

8 | West Columbia, 5C 291;
et | West Columbia, SC291¢
fiiB.796.1066 | desaballard.col



