Roil-b02HS

|
STATE OF SOUTH CAROLINA '
|
|

IN THE SUPREME COURT
RECEIVED
Appeal from Greenville County | NOV 18 2014

Robin B. Stilwell, Circuit Court Judge

8.C. Supreme Court

STEVE BAGWELL,

STATE OF SOUTH CAROLINA,

PETITIONER, -

|
RESPONDENT

SUPPLEMENTAL APPENDIX

'WANDA H. CARTER
Deputy Chief Appellate Defender

South Carolina Commission on Indigent
Defense

Division of Appellate Defense -

PO Box 11589

Columbia, S. C. 29211-1589

ATTORNEY FOR PETITIONER

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
Chief Deputy Attorney General
Assistant Deputy Attorney General

KAREN RATIGAN
Assistant Attorney General

P. O. Box 11549

SALLEY W. ELLIOTT
Columbia, S. C. 29211
1

ATTORNEYS FOR RESPONDENT



i

INDEX
INDIEX ..ottt ettt ettt ettt e e et ste et et teeenmeseneeseanseeneesenmee et eeeresneasnsessastesesanessasessaeeessssessnaesesessnn i
DEFENDANT’S EXHIBIT #1 ..ottt eeeee et e e seveesieesnsesesesnsesassessasessssssessassessssssssesasssnsssssesss 1
DEFENDANT’S EXHIBIT #2 ..ottt eeeeeeeasteseeesaeesssesesssssesssessssessnsssssssssssssssssssssssesssesssss 3
DEFENDANT’S EXHIBIT H3 ..ottt sstectestestsses e sessessssassseessessessassessessssssessessessesssnesssnes 6
DEFENDANT’S EXHIBIT #4 ......oooeeetieeeeeeeeeeeceeeteeeereeeevesessesssessssessssssssssssessssenssssssssnes A 9

COURT’S EXHIBIT #1 .........cccovevunee. perserses s s A R e e PRt TR eSS RSB RSEBR RS 32



vﬂ\fl éUaur\/\u\\l\ ,,.\‘ 0S5
Ross & Endeclin ® A
ANDS B Mecdh 3\ “'@\”le)\
G.rcenv'«l\t‘ SCAG86\5

i

DATE:5/6/08

Dear Mrs. Ross,

I have received your letter, and am glad to hear me and Spain will not be
represented together. Enclosed is a copy of the letter Spain wrote me while at R & E. I
still have the original. I hope it will be of value for this case.

I thank you for your time, may God bless you and your loved ones.

Sl cerely

&%7 -

Steve R. Bag&éll e
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 admit to having a worsening headache ov

S " Mar. 29 T3 @4:3536M

-

A (0593

GREENVILLE COUNTY DETENTION CENTER

BAG WELL, Steve

DATI: 09/17/03

pact: 169427
o b%7 -

DOB Y-52-7F

Mr. E agwell tells a story of being attacked by several people and kicked several times in
the head and about the body and face. He states he did loose consciousness and went to
the E. and was released to our-facility. ' :

He hzs a significant amount of periorbital edema and bruising in his left eye. There is
bruisiag on the sclera but not it the cornea. His pupils are equal, round and reactive to
light :d accorumodation. EOML There is 00 cranial nerve damage. There is
significant swelling on the left side of his face and he does have a tremendous amount of
bruising on his scalp and his Romberg’s is. negative. Gait and station is normal. - He does

er the last three days.

" Becase of higtory of loss of consciousness and severe headaches - denies having nausea
_ or Vo niting, we are goiog to get 3 CAT scan of his head as soon as possible.” We are

going 0 start Lortab 10 g4h prn pain. Comfortable using the Lortab because it bas been
3 days and he has not had any significant neurological changes. 2

¢

Rich:rd L. Sherman, DO

RLS/ dh B e
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BAGWELL, Steve 9/15/03 Greenville County Detentlon Center
PACK NUMBER: 159427 ID#687. DOB:

SUBJECTIVE:

OBJECTIVE:

ASSESSMENT:

PLAN:

Mr. Bagwell comes into the office today with pre-détention
injuries from an altercation. He was hit in the head with
shoes and fists. He has bruises and lumps on his head. He
has a significant blue bruise on his left eye with an abrasion

~on the eyebrow, and he has bruises on his left chest on the

side with a bite mark on his back.

Purple ecchymosis over the left eye with edema and an
abrasion over the eyebrow on the left but no laceration. _
There are some very small hematomas on his head that are
resolving. On the side of his chest on the left are the
marKings of a bite mark; it did not break the skin. On his
back are several scratches and ecchymotic areas.

Soft tissue trauma secondary to an altercatwn pre-

.detention.
Motrm 800 mg po TID for ten days prn dlscomfort

DETENTION CENTER - RECORULS

0 COPY

\D. RN, FEN.P., C.S/bjs 'Z,
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
The State,.

vs.
Steve R. Bagwell,

Defendant.

)
»

IN THE COURT OF GENERAL' SESSIONS

Indictment / Warrant Nos??
H-466504 ' }

ENTERED
GCOMPUTER

BRADY MOTION

PLEASE TAKE NOTICE that the Defendant, by and through the

undersigned attorney, moves for an Order'ccmpellihg_thé State to

disclose and, in the case of tangible items, to produce for

inspection and copying by the Défendant, all evidence in the

possession and control of the State or others, which may be

favorable to the Defendant and material to the issue of guilt

or punishment, or which could reasonably weaken or affect any

evidence proposed to be introduced against the Defendant, or

which is relevant to the subject matter of the indictment, or

which in any manner may aid the Defendant in the ascertainment

of the truth; the disclosure and production to be made without

regard to whether the evidence to be disclosed and produced is

deemed admissible at the trial herein; said disclosure and

production to include, but not be limited to, the following

evidence:

1) The statements of all persons who have been interviewed

by an agent of the State in connection with the subject matter of

this case and whom the State does or does not presently intend to

call at trial.




Brady Motion Cont'’'d
Page 2

2) The memorandum of summaries of any oral statements made

to an agent of the State, County Sheriff, or other law

. enforcement Officer, by any person in connection with the subject

matter of this case whether or not:

(a) the statement, if in writing, has been signed, or
approved by the witness, and; _

(b) the statement relates to the proposed subject
matter of the direct testimony of the witness at triai.

_ 3) The statements of persons or memoranda or recordings of
any oral statement of any person, whether or not made to an agent
of the State, County Sheriff’s Department, Or other Law
Enforeement Offioer. o

4) A sunmary reflecting the criminal records or all persons
the State intends to call at trial including all information in

the files of the State Law Enforcement Division (SLED), the

'Federal Bureau of Investigation (FBI), County Sheriff’s

| Department, Police Department, and computer printouts of these

departments.

.5) The-names of all.persons known by the State to be
witnesses to the crime, including all persons present who had
any knowledge or were able to see or hear any part of the alleged
criminal transaction

6) Reports of all drug analysis and/or alcohol tests, as

well as a list of types of tests used.




Brady Motion Cont’d
Page 3

7) . Copies of all tape recordings, as well as,
transcriptions made thereof; and copies of all video recordings

made of the alleged crimiﬁalltransaction.'

Respectfully Submitted,

/O@m a M{ZZMJ
.DOROT A IGAYLT
Attorney for Defefidant
104 Chapman Street
Post Office Box 392
Greenville, SC 29602

(864) 235-7073
235-9630 (Fax)

 Greenville, South Carolina

.September 19, 2003
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T Greenwlle County Sheriﬂ"‘s Office _

4 McGee St
Greenville, South Carolina 29601

VICTIMAYITNESS STATEMENT

TLEATY

Case Number 93 = {3 577 < 9q
Date q"q'ob

[ Cwaas 3 ond D\l , do hereby give freely and voluntarily this statement to
TDER, AunTeR _ and. *AlD SANNNON

, who have identified themselves to
me to be Dcpunes of the Greenville County Sheriff's Office, Greenville, South Carolina.

Iam _\R  yearsold and I reside at __ ' :
VWIE wotr Wep e Ath SARRET swwe:,s AT TUE ERoat D oo A

T WENT TWR. Rned, W uweN T ot Tg s A ‘W\-\—\o T 54w
Xm®  ww¥E cpyd YRV IMs YO oM c:-..s'\- o ¥ twE wpoueh LA <SS

ook, BrBoux e Tap:z &7¢ WAD ovesah\eb TR SRNT Do A

| _)[_E_z.ur_h_g_&z\-s L GrabsED ‘\"Ns-—-a-\o&.‘l_ Dubhe. Aad Y™ e o =R

JALLE D ANE wapaing v RED sa@ Tt cor SRZouN S TholT.
_EVE SUauNG T WE_ANTD X B A X0 EW6Rt Wi TN s s - DEFEaSE.
Aerel = —uT gwn O WE W ENT KND #ﬁmi:-b auvT &‘rw&E&b o T
Jde STeeET. /

_Tah o é—rqﬂ"’ﬁkw‘:‘ T /

Tl

e

/3_/<,¢—-__>)—

!

WITNESS: ' - : -
%@.ﬁéﬂ ;
eNcho (\W *$3 E3)

Swom before me this——___ day of

/

NOTARY PUBLIC FOR SOUTH CAROLINA

GS0 00019




Greeaville County Sherifi's Office -
4McGeeSt.
Greenville, South Carolina: 29601

CVICTIMWITNESS STATEMENT

Case Number__ 2 =~ 57749

" Date Q-t4-0 3

[ S heeE T Lesstron G , do hereby give freely and voluntarily this statement to
N . dystE R and _M/D AN a“ who have identified themselves to
me to be Deptties of the Greenville County Sheriff's Office, Greedville, South Carolina.
fam 27 __ | '

years old and I reside at a2 TN
1T orenED THe FRoNT” book Ann

’5&‘-\) e TTRLL- (b e &
GuY UsEA-Dtl, TME Vel SHIST Bl & out ThE Bhett PATLE
- Tooel. T YEwtEd Fok. cunfls T =»TQT=-§I\H’EM~ e GuyY  BNN Aa:w&
T SDE o Aud Ry Lot P>

Toe Guy THATT bwesh NS T TO usS, © Counbd A SRowal
A G, Oh T cCrend AT Wy Abakithen T, ' /
Tt oF STAYEMENT
N '

\

I

T Daculf | Elmcadw \2~EC

I have read the above statement of;_;_l__ pages and it is true and correct as best as I recall.

WITNESS: |
- i, A8e [

Sworn before me this

day of

NOTARY PUBLIC FOR SOUTH CAROLINA

SEP 1405:15

GS0 00019
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SOUTH CAROLINA LAW ENFORCEMENT DIVISION

S T - . FACSIMILE - S :

TO: SU.SQMN*AN QOSS ' | _ DATE:5/ZI"//0

PHONE: | FA;:g L'__ -2940 _pacs_ ! oF 4 PAGES
: | - R 2= T

FROMM prone; BYe~722./ - rax:

MESSAGE:

SOUTH CAROLINA LAW ENFORCEMENT DIVISION

PO BOX 21308
COLUMBIA, SC 292211358
(803) 737-9000
HEADQUARTERS.............. e, R (803) 8967041
FORBNSICS LAB....uv.ovvovtieeecreeeseeeessemot oo (803) 896-7351
NARCOTICS....ccorsrrrveerabriinencnseresrereesssressesssens s (803) 896-7192
LOW COUNTRY REGION. .......veeeerverernnnns e (843) 797-3662
~ PIEDMONT REGION......ovvreiveeennsieersessssesssssssossesns (864) 467-8121
CIICS . erv et ceeeeese s vt eveees e evese enesasessemss oo, (803) 896-7022
PEE DEE REGION ....c.covviece e e et aeriaas (843) 662-5201
MIDLANDS REGION ....v.vovieerioreeersieneees e essessenes ... (803) 896-7259
REGULATORY .vcuivioeeeceeeeeeees e (803) 896-7037
CONFIDENTIALITY NOTICE

THIS TRANSMISSION [5 INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT IS ADDRESSED AND
MAY CONTAIN INFORMATION WHICH 1S PRIVILEGED AND CONFIDENTIAL, (F THE READER OF THIS MESSAGE IS NOT THE
INTENDED RECIPIENT, YOU ARE HEREBY NQTIFTED THAT ANY DISCLOSURE. DISTRIBUTION, OR COPYING OF THIS
INFORMATION I8 STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE NOTIFY THE
SENDER IMMEDJATELY BY CALLING THE ABOVE TELEPHONE NUMBER. THANK YQU FOR YOUR ASSISTANCE A
COOPERATION.

COURT’S
EXHIBITNO. |
IDENTIFICATION/EVIDENCE

DKT. § .
oaTe: oS This 7
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SOUTH CAROLINA LAW ENFORCEMENT DIVISION

FORENSIC SERVICES LABORATORY REPORT

MARK. SANFORD o St . REGINALDI. LLOYD
Governor . ¢ Director

Inv. Al Cannon ' : DNA ANALYSIS
Greenville County Sheriff's Office _ November 25, 2009
Law Enforcement Center, 4 McGee Street _ SLED LAB: L04-12676
Greenville, SC 29601 : Yout Case No: 03135749
Incident Date: 9/14/2003
[V] Chris Snoddy
(V] Jarrett Armstrong
[S]Daryl Spain
_ [8] Steve Bagwell

This is an official repart of the South Carolina Law Enforccment Division Forensic Services Laboratory and is to be used in
connection with an official criminal investigation. These examinations.were conducted under vour assurance that no previous
examivations of person(s) or cvidence submitted in this case have been or will be conducted by any other laboratory or agency,

Reginald L. Lioyd, Director .
South Carolina Law Enforcement Division

SUPPLEMENTAL REPORT
DNA ANALYSIS
ITEMS ANALYZED:;
7 Oral swabs from Steve Randall Bagwell
1.1 Swab from piece of broken glass
2.1 Swab from piecs of broken glass
3.1 Swab from piece of broken glass
4.1 Swab from piece of broken glass-
5.1 Swab from piece of broken glass
6.1 Swab from piece of broken glass
EXAMINATIONS

DNA analysis was performed on the items above. The results of Short Tandem Repéat (STR) PCR DNA
analysis are shown in Table 1. -

P
(T

P.0. Box 21398, Columbia, South Carvlina 29221-1398 Thone (803) 896-7300 Fax (803)896-7351
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34 . _85/54/2816 14:29 8038967541 - PAGE. 83/04

SLED LAB No. L04-12676 o . Page 2 of 3
November 25, 2009 : _ . _

RESULTS

The DNA profile d.eveloped' from items 1.1, 2.1, 3.1 is from an unidentified male individual and has
been entered into the Combined DNA Index System (CODIS). Steve Bagwell does not match this
DNA profile. L

" . The partial DNA profile developed from item 5.1 is consistent with the DNA profile developed from item
1.1. : ' ' -

The partial DNA profile developed from item 6.1 is insufficient for reliable interpretation.

No human DNA was obtained from item 4.1,

Note: Any remaining evidence and/or packaging will be returned to the requesting agency.

© Kimberly N. McGill
Forensic Scientist

cc: . Greenville County Solicitor's Office

)
LT

P.0. Box 21398, Colombia, South Carolina 292211398 Phbne (803) 896-7300 Fax (803) 896-7351
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SLED LAB No. LO4-12676 Page 3of

Novetaber 25,2009

Table | - Tdentifiler . o
thms | DSt | ouiSit | D755t | CRIRO | DOSI® | THOL | DUSHT 0168529 | 0261358 | Dnssiss | vWA | TPOX | DISSSL | Desaig | FGA e

s o8 Wis | s | s XY

mg‘wu' 1 s | v | op | .(17.,13) 3| wn | oo | o] o
CIIJM W | ome || e | e | s ) s s | we ] s f e on | W
| (;“; e | e | wi ‘10.12 | i o | us | o i wsa o wa | o8 |wms | o | on | oW
G’h‘u w6 | w9 | w0 | W | s | | v | e | s | w8 12,18I noln | w
Gﬂ“' I I % I e @ | o - | sasy l o] o8 | - | o
(;als . S ',(93) S . . ;

()= altelet hetween 75 and 149 oft -= o resulty

P.0. Box 21398, Columia, South Caralina 29221-1398  Phone (303)896-1300 Fax (803) 8%6-7351
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Order to do DNA faxed MCI and SLED w/ Kimberly McGill- offer results
" A. statement by party opponent/ record kept in the regular course of business/

non-jury proceeding/ Order/ out of state subpoena — 1. StED '
b. Brady - testimony from Mike Barcroft in St. v. Spain that state would do DNA
only if turned down offers —never requested DNA-2. B -

IL 17-27-70 reply not filed w/in 30 days Summary Judgment for defense _ _
II.  I0C - conduct below professional standards brings in question outcome of the case
May oVe'r,lap w/ prosecutorial error ' '
a. Failed to test DNA/ or argue Brady/move to supress

1. motion in limine re. DNA since state failed to test can’t argue

ii. no objection to W. inference Steve’s blood on glass p. 62-4

fii. no obj. closing Steve’s blood on glass p.227-8 .

: 1. speculative

2. notin record
3. Brady violation :
4. Can’t be harmless b/c state underlined in closing

b. failed to get mug shot or LEC records cross p-76-9 showing beaten/bite
c. failed to get 911 records p:129-1; E -
: i. ‘subpoenaed by Barcroft recording destroyed pp.149-1.22, p. 151,1. 18
‘because no one requested it w/in 90 days and destroyed no Brady
argument (inc. report say went to location “in reference to a call”) pretrial
ii. failed to object to closing p.228-1 why if Jarret didn’t call police
1. speculative :
2. not in record
3. Brady violation _
4. Can’t be harmless b/c state underlined in closing
d. Failed pretrial investigation
_ i. To complex for pics
P ii. To speak to neighbors
iii. Prepare D. for direct
iv. Prepare defense strategy
} e. Failed to argue biasr. 608 re: Jerry Spain allowed State argument that R 613, then .
no objection in closing p.227-8 when state says “why would thiey beat up???”
} i. Appeal- atty. botched opportunity to cross Armstrong
‘ ii. Appellate opinion says “friends” failed to argue not in statement
| f. Failed to provide assessment of state’s case and maximum
| Failed to object to tv picture/testimony p. p. 49-5; 75-9, year later another apt.
‘ failure to move to sequester witnesses
|
|

B




Prosecutorial Misconduct/Due process violation - guaranteed in the Fifth, and Fourteenth
Amendments of the Constitution of the United States & Art. I Sec.3 of the South Carolina
Constitution — Brady & improper closing arouse passions and confuse jury

a. BRADY- dated 9/19/03 : e

i. Favorable '

i. Available to state — responded to a call

iii. Suppressed

iv. Material

—— e

b. failed to tell TV picture a year later in different apt. p. 49-5; 75-9
i. may have opened questions that fabricated picture
ii. fabricated story

c. failed to reveal changcs in V. statement favorable to defense.110, 1.15 where
Snoddy says that he actually did not see Bagwell even though his statement says
he did p. 111, 1. 10-25, Armstrong (who beat Bagwell after breaking into his apt.

has to justify and sticks to story saw Bagwell), statement says red shirt tall then at

trial says knowri since middle school relied on by Appellate Court p. 39, 1. 13

d. Failed to turn over 911 tape p. 129-2, brady
i. then subversive about fact pp. 149-162,
. ii. then argued in closing p228, I. 2 when p. 160, 1.3
1. solicitor may not rely on statements not in evidence in closing St. v.
Huggins 481 Se2d 114 (1997) '
2. argument so infected trial with unfairness as to deny due process Darden
v. Wainwright, 447 US 168, 181, 106 Sct 2464, 2471 (1986)
e. failed to get blood test ofter order DNA — Brady
i. argued in closing on what would have been shown a lie by DNA cut on glass
ii. p.62-4;p.227-8

f. closing -theme “Why beat Bagwell?”p. 226-17;p. 231-13 when prevented the
defense from telling jury just why they did / closing comment on picture of door
that not authenticated when again State prevented that testimony pp. 164 1. 13;
230, 1. 8 /like 911 call suggestion D. did not make prevented testlmony
Holmes v. SC 547 US 319, 126.Sct 1727 (2006) .

i. tried to ask Jerret Armstrong p. 57-61
‘ii. tried to ask Jerry Spain pp.162-173 prevented by state’s obJ ectionr.613
iii. not can’t say harmless Holmes v. SC 547 US 319, 126 Sct 1727 (2006)
iv. must reevaluate harmless error in light of all
g. closing referénces to neighbors p.221-8;p. 230-p.231-12
' i. notin line with evidence p. p.131-6, said just saw aftermath
ii. St.v.Huggins 481 Se2d 114 (1997
iii. did not cali officer Hunter, first on scene wrote report




STATE OF SOUTH CAROLINA ) |
)  INTHE COURT OF GENERAL SESSIONS

COUNTY OF GREENVILLE )

) Indictment Number 2003-GS-23-9373::: ., -
) ‘
. The State ) NOTICE OF MOTION = = i3
' ) a'nd '..-:l
-Vs- ) MOTION TO REQUIRE DEFENDANT &
) TO PROVIDE BLOOD, HAIR o=
Steve Bagwell, ) AND SALIVA SAMPLES- . ’ -
Defendant. ) . 'ﬁa’f =
4. 8

PLEASE TAKE NOTICE that the State of South Carolina will move before the
Presiding Judge on Monday, May 17, 2004, or at such other date and time as is - '
Scheduled by the Court, that an Order be issued reqmnng the Defendant to submit to the
collection of blood, hair, and saliva samples for use in comparison with evidence that has

been collected and preserved.

THE STATE ALLEGES HEREIN AND WOULD SHOW unto this Court

1. That the Defendant has been charged with burglary 1% degree;

2. That during the mvesngétlon of the alleged criminal offense, the following
evidence was collected from the crime scene and preserved for analysm a
piece of broken glass containing bloodstains;

3. That the comparison of samples of the Defendant’s blood, hair, and/or saliva
against the evidence that has been collected and preserved will produce

matenal evidence in the case; and

4. That the collection of blood, hair, and saliva samples does not violate the
Constitutional laws of this State or the United States in that such evidence is

non-testimonial in nature.

| THEREFORE, the State does héreby request an Order from this Court that the
Defendant submit to the collection of blood, hair, and saliva samples by the State.

Greenville, South Ca:olina
April 29, 2004

Respectfully Submitted,

I QMM%;QM&M
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Greenville County Forensic Division .
CRIME SCENE INVESTIGATION REPORT
AGENCY: Greenville County Sheriffs Office CASE NUMBER:  1.03-135749
- AREA: cll
“INCIDENT TYPE: | Buglary (Residence) - INCIDENT LOCATION: |
: : Follow-Up . ' Greenville, SC )
Ficm: | Armstrong, Jeret ADDRESS: | T L |
. | Greer, SC_
COMPLAINANY: |- . . _ADDRESS: , ' 1
TV OFEICER: | Porter _ '~ 'UNIT NUMBER: = D32 -
NCIDENT SUMMARY/ACTION(S) TAKEN ¢ | PAGE 10f |
On 05/18/04, this forensio officer collected a swabbing of susps blbpd from one of the 'pie__ces of broken glass

recovered at the scene (se¢ original incident report). The swabbing of suspected blood was collected while the

evidence was still in the custody and control of D.P.8. Property and Evidence personnel.
) ; ) . SR R S : :.“':"

Deputy Salicitor Mark Moyet had ré'qn_ested. 8 Phonolpht}pgléiﬁ._' : esmnptwe test be Ic&hd\,m(é'd on one of thé
. broken pieces of glass to confim that blood was present on the glass: Lo Lol

This forensic officer tested the swabbing of suspected blood, using the Phenolphthalein presumptive test, with
positive results. - _ : _ .

Deputy Sclicitor Moyer was advised of the results.

No further action taken.

Al ction taken place between 08350850 atthe LEC.

MRPOARTING QOFFICFER T Wornober ¥ &
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SOUTH CAROLINA LAW ENFORCEMENT DIVISION
FORENSIC SERVICES LABORATORY REPORT

| | O3- 1357749
MARK SANFORD o ROBERT M. STEWART
Governor Chicf
: EVIDE&NCE PROCESSING
DEPARTMENT
Master Deputy Marcus A. Cannon "~ February 3, 2005
- Greenville County Sheriff's Office : SLED Lab No: L04-12676
4 McGee Street - Your Case No: 03-135749

Greenville, SC 29601 - Incident Date: 09/14/03
' ' _ . (8) Spain, Daryl Lee
(S) Bagwell, Steve Randall
(V) Snoddy, Chris
(V) Arrrstrong, Jarrett

. This is an official report of the South Carolina Law Enforcement Division Forensic Services Laboratory and is to be used in
connection with an official criminal investigation. These examinatlons were conducted under your assurance that no previous
examinations of person(s) or evidence submitted in this case have been or will be conducted by any other laboratory or agency.

Robert lM. Stewart, Chief
South Carolina Law_ Enforcement Division

ITEMS OF EVIDENGE:

ltem_1: Piece of broken glass B
. RESULTS: |
o Sample collected and sent to the DNA Department foréb’lood identification.
. ! ; _
Item 2; Piece of broken glass !
RESULTS:

Sample collected and sent to the DNA Department for:blood identification.
S ! '

ltem 3: Piece of broken glass i

RESULTS:

Sample collected and sent to the DNA Department foriblood identification.

)

P.O. Box 21398, Columbia, South Carolina 29221-1398 Phone (803) 896-7300 Fax (803) 896-7351

l
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'MARK SANFORD o Sy g . " ROBERT M. STEWART

Governor Chief
Department of Forensic
Serology and DNA Analysis
-February 10, 2005
SLED Lab No.: L04-12676
Your Case No.: 03-135749
. Incident Date: 9/14/03
MD MARCUS A. CANNON (V) Chris Snoddy.
GREENVILLE COUNTY SHERIFF'S OFFICE (V) Jarrett Armstrong
4 MCGEE STREET (S) Daryl Spain

GREENVILLE, SC 29601 : - {8) Steve Bagwell

This is an official report of the South Carolina Law Enforcement Division Forensic Services Laboratory and {s to be used in
connection with an official criminal investigation. These examinations were conducted under your assurance that no previous
examinations of person(s) or evidence submitted in this case have been or will be conducted by any other laboratory or agency.

Robert M. Stewart, Chief
South Carolina Law Enforcement Division

ITEM(S) SUBMITTED: - RESULTS OF EXAMINATIONS:.
1.1-6.1 Swabs from pieces of - 1.1-6.1 Blood identified.
glass

No further analysis will be performed on this case until blood standards
from the suspects are submitted.

These examinations were conducted by S/A Robin A. Taylor, Forensic
Analyst, South Carolina Law Enforcement Division. o

Robin A. Taylor
Senior Agent

_ 2liojoe

Date
jmJ

cc: Greenville County Solicitor’s Office
Note: Any remaining evidence and/or packaging will be returned to the ;"g
requesting agency. .ﬁ
‘ <
e}
e e
. ) -
- Y !

P.O. Box 21398, Columbia, South Carolina 29221-1398 Phone (803) 896-7300 Fax (803) 896-7351
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(DW) - Denotes Defense Witness
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- time we will select a jury in the case of the State against -

‘a crime once gaining entrance.

related by blood or marriage oOr connected by employment to

Tuesday, April 12, 2005

" “THE COURT: Counsel approach just a minute.

(WHEREUPON, a "bench- conference was held )

THE COURT ' Good mornlng[ ladies and gentlemen At thls."

Darryl Lee Spain and Steve Randall Bagwell.

Mr. Spain, would you, please, stand up and face the jury
panel for me.

And, Mr. Bagwell would you, please, stand. up, . turn
around, face the jury panel for me.

Thank you, you can be seated.

They are each indicted for burélary in the first degree.
The two indictments allege_specifically that on or about

September 14th, 2003 they unlawfully entered the dwelling of

Jarret Armstrong located at — without the

consent of Jarret Armstrong and with the intent of committing|

Now, potential witnesseS'in this case will be Jarret
Armstrong, Chris Snoddy, Marcus Cannon, Chris Wilson, Jefry
Spain; Linda Spain, Nancy Spain, Ronald R. Spain,'Janie
Kyzer, Steve Bagwell, Senior and Mitzi Bagwell. Now, I~woulﬂ

inquire at this time if any member of the jury ‘panel is

either of -the defendants or to any potential witness in "the’

case? Are you .sensible or aware of any bias or prejudice

LNt S
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subject matter of the case? That being an alleged burglary.
- 1" 0r do you know of any reason why you could not give the State

:iand these defendants a falr and 1mpart1al trlal based on the'

that. I would,not place - you on :this jury.. Thank you,.sir,-

_please‘“beLseated,

with respect to the State, to the Defendants or to the

law and evidence to be presented? If so, would you, please}
stand and give me your name. |

‘There was no response.

Do I have.any_member of the panel who has any conneetiqn;
family, business, social or otherwise with Bob Ariail, the
Solieitor-in this case or .with iaw enforcement? Whether_that
be fedetal, state, county or municipal. If_so, would' you,
pPlease, stand and give me your name and the relationship.

THE COURT: .Mr. Taylor.

PROSBECTIVE JUROR: Ron Taylor. I guess acqualntance an# '
frlend of one of the State's witnesses. |

THE'COURT: Would that fact in any way interfere. with
yout.abilityfto'be a fair and impartial juror on this case?:
| .PRosPEcmiys.JUROR: I think it would in this case, Your
Honor. | |

~ THE COURT; It woﬁld?
PRoseEcTIVE JUROR: Yes, sir.

THE COURT: ' Thank you, sir, I appreciate you telling me

Youranamelﬁmafﬁm?
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PROSPECTIVE JUROR: 1Leslie Crews:
THE COURT: All right.

' PROSPECTIVE JUROR Offlcer Cannon 1s a frlend of mlne

.THE COURT JWould that fact in any way 1nterfere w1th

 your ability to be a fair. and-impartial juror on the case?

PROSPECTIVE JUROR: No, sir.

THE CQURTE Thank you, -ma'am, you're qualified-so7far.'

Mike Barcroft-and.Derothy Manigault represent the
defendaats in this case. Do I have anyeclients now or
formally of Mr. Barcroft or Ms. Manigault? If so, would you,
please, stand and give:me your name . s

There was no response.

Do I have any member of the panel ﬁhat's ever been a
victim of a violent crihe?- If so, would'yqu, please, stand-
and give me your name.

There was no response,

Any other questions, Counsel?

MR. MOORMAN: None from the State, Your Honor.
MR. BARCROFT: None.

MS. MANIGAULT: None from Bagwell.

THE COURT: All right, strikes are 10 for the State, 10

for each Defendant.

Ladies-and gentlehen, when your name is called I'll ask
that you, please, come forward to ‘the" podlum, turn around,

face counsel and await further 1nstruct10ns Thank you.

TR e 1

Y

T
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THE CLERK: Number 19, Jonathan Brush.

(Jonathan Brush, a white male, came forward.)

. ;. What says the State?

“MR. MOORMAN: Please present this juror.

THE CLERK: . What says Defendant . Spain?

MR. BARCROFT: Swear Mr. -Brush.

.-THE CLERK: What says Defendant Bagwell?

MS. MANIGAULT: .Swéar Mr. Brush.

THE CLERK: You may be seated in the jury box.
128, Joseph Shell.

(Joseph Shell, a white male, came forward.i
What stays the State? |

‘MR..-MOORMAN: Please present the juror.

'THE CLERK:. What says Defendant .Spain?

- ‘MR. BARCROFT: Swear Mr. Shell.

THE CLERK: What says Defendant Bagwell?
MS. MANIGAULT: Please swear Mr. Shell.
THE CLERK: You may -have a seat in the jury box.

151, John Warner.

. (John Warner, a white male, came forward.)

‘What says the State?

MR. - MOORMAN: Please present this juror.

THE CLERK: What says Defendant Spain?

;- MR. BARCROFT: .Please exdﬁse Mrw:Wanner.from_this.casel

iTﬁEFQPERK== ¥gqﬁre.excu§eq_from,this case.
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Number 82, Lisa Lanni.

(Lisa Lanni, a white female, came forward.)

MR. MOORMAN : Pleasgubféééht ﬁhis'jﬁfor.

. THE CLERK: What says Defendant Spain?

MR. BARCROFT: Excuse Ms. Lanni.

THE CLERK: You're excused from this case.

" Number 3, Doris Andersoh.

(Doris Anderson, & plack female, came forward.)
What says the State?

MR. MOORMAN: Please excuse this juror from the trial of

this case.

THE CLERK: You're excused from this case.
Number 26, Brenda Cauble. |
(Brenda Cauble, a white female, came forward.)
What says. the State?

MR. MOORMAN: Please"ﬁfésent'this juror.

THE CLERK; What says Defendant Spain?

MR. BARCROFT: Please swear Ms. Caub;e.

THE CLERKr What says Defendant Bagwéll?
MS.-MANIGAULT:' Please excuse Ms. Caubie.

THE CLERK:: Youffe'ekéuéed.from'this case.

Number 164, Catherine Williams.

(Catheriné'Williams, 2 black female, came forward.)

What says. the State? -

o




1 MR. MOORMAN: Please present this juror.
2 THE CLERK: What says Defendant Spain?
3 . MR, BARCROFT: - Swear the juror.
4; I.'ITHE CLERK: What says Defendaet.Bagwell? )
5 MS. MANIGAULT: Please swear Ms. Williams.
6 | THE CLERK: You may have a seat in the jury box.
7. Number 35, Michael Couch.
8 (Michael Couch, a white male, came forward.)
9 What says the State?
10 - .MR. MOORMAN: Please present. this juror.
11 THE CLERK: What says Defendant Spain?
i2 MR. BARCROFT: Swear Mr. Ceuch.
13 THE CLERKE: What says Defendaet Begwell?
14 MS. MANIGAULT: Please swear the juror.
15 THE CLERK: You may have a seat in the jury box.
16 Number 116, Leen Polowczuk.
17 , (Leon Polowczuk, a white male, came forward.)
18 What says the State? “
19 . MR. MOORMAN: Please present this juror.
‘ 20 THE CLERK: What says Defendant Spa1n°
21 MR. BARCROFT: .Please swear the juror.
22 THE CLERK: What.says-Defendent Bagwell?
23 ' MS. MANIGAULT: Please swear Mr. Polowczuk
24 THE CLERK: ~You may have a seat in the Jury box.
25 155, Judlth Wllllams.




(Judith Williams, a white female, came forward.)
What sajs the State?

MR. MOORMAN Please present thlS Juror

THE CLERK' What says Defendant Spa1n°

MR. BARCROFT: Swear Ms. Williams. -

THE CLERK: What says Defendant Bagwell?

MS. MANIGAULT:. Please excuse Ms. Wiliiams.'

THE CLERK: You're excused from this case.

Number 77, Michelle'Kelaher.

(Michelle Kelaher, a white female, came forward.)
'What says the State? |

MR. MOORMAN: Please present_this juror.

THE CLERK: What says Defendant'Spain?

MR. BARCROFT: Please excuse Ms. Kelaher.

THE CLERK: You're excused from this case.

Number 42, Timothy Davenport.

(Timothy Davenport, a white male, came forward.).
What says the State?

MR. MOORMAN: Please excuse .this juror from the trial of

this case.

THE CLERK: You're excused from this case.
Number 133, Sandy Simpson.
(Sandy Simpson, a white female, came forward.)

Wwhat says. the State°

MR.'MOORMAN; Please excuse thls juror from the.trial of-
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this case.

- THE CLERK:. You're excused from this case.
Number.156 Sllas Wllllams

(Sllas Wllllams, a white male, eame‘fo;ward.)
‘What eays the State?

MR. MOORMAN: .Please pPresent this juror.

THE CLERK: What says,DefendantlSPain?
. MR. BARCROFT: Please excuse Mr. Silas.

THE CLERK: You're excused from this case.
;08,.Narayanan.B;kshandarkoil.

(Narayanan Bikshandarkoil, a Indian nale, came forwardf):
What says the State?

MR. MOORMAN4 Please present this ]uror

THE CLERK: What says Defendant -Spain?

MR. BARCROFT: :Swear the juror.

THE CLERK: What says Defendant Bagwell?

MS, - MANIGAULT Please .swear the juror.

THE CLERK You may have a seat in the Jury box.
121 Candace Rogers.

(Candace Rogers, a white female, came forward.)
What SaYSchngtate?

MR. MOORMAN: Please present this juror.

THE CLERKi'eWhat says Defendant,Spain?

MR. BARCROFT Swear Ms. Rogers.

THE CLERK- ;Whaﬁieays Defendant Bagwell?
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MS. MANIGAULT: Please excuse Ms. Rogers.

THE CLERK: You're excused from this case.
Number 78 Colln Kelly

(Colln Kelly,'a white male, eame fofwerd”)
What says the State?

MR. MOORMAN: Please excuse this juror from. the trial of

this case.

THE CLERK: You're excused from this case.
84, Linda Lay.

(Linda Lay, a white female, came forward.)
Wwhat says the State?

MR. MOORMAN: Please present this juror.
THE CLERK: What says Defendant Spain?

MR. BARCROFT: Please excuse Ms. Lay from thlS case.

THE CLERK: = You're excused from this case.

Number 22, Gary Caldwell.

_(Gaty"Caidwell, a white male, came forward.)

What says the State?
MR. MOORMAN: Please present this juror.
THE CLERK: What says Defendaht Spain?

MR. BARCROFT: Swear Mr. Caldwell.

- THE CLERK: What says Defendant Bagwell?

MS. MANIGAﬁLT: Please swear Mr. Caldwell.

THE CLERK: You may have a seat in. the jury box.

THE'CQURT Mr. Caldwell take that first seat and serve

22 are1d B
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as foreman from me{lplease, sir.

THE CLERK: Number 8, Richard Batto.

(Richard Batto, a white male, came‘foryard.)
What -says the State? |

MR. MOORMAN: Please presenf this juror.

THE CLERK: What says Defendant Spain?

MR. BARCROFT: Please €Xxcuse Mr. Batto.

'TﬁE CLERK: You're excused in this case.

118, Daryl Ralls.
-~ (Daryl Ra;ls, a black male, came forward.)

What says the State? |

MR. MOORMAN : Piease present'this jurorf

THE CLERK: What says DefendantlSpaiﬁ?

MR. BARCROFT: Sﬁear Mr. Ralls.

THE CLERK: . What says-Defendant Bagwell?

MS. MANIGAULT: Please swear Mr. Ralls.

THE CLERK: You may have a seat in the jury box.
112, Gﬁtierrez Pace. |
(Gufierrez Pace, a white female, came forward.’
What says the State?

MR. MOORMAN: ‘Please excuse this juror from the trial of

this caée.
THE CLERK: .You're excused from this case.
94, Laura Mayfield;

(Laura-Mayfield,;a white fema;e, came forward.)




What says the State?

MR. MOORMAN: Please present this juror. .
,THE.CﬁERﬁ: What says.Defendgﬁpgsﬁain?

VR. BARCROFT: Please swear Ms© Mayfield.
THE CLERK: What says Defendant Bagwell?
MS. MANIGAULT: ' Please swear Ms. Mayfield.
THE COURT: May be seated in the jury box.
Number 33, Kevin Coopér.

(Kevin Cooper, a white male, came forward.)
What says the. State?

MR. MOORMAN: Please present this juror.
THE CLERK: What says Defendant Spain?

MR. BARCROFT: Swear Mr. Cooper. |

THE CLERK: What says Defendant Bagwell?
- MS. MﬁNIGAULT: Swear Mr. Cooper, please.
“THE CLERK: You may have a seat in the jury box.
56, David Glenn.

(David Glenn, a white male, came forwarxd.)
What says the State?.

MR. MOORMAN: Please present this juror.
THE CLERK: What says Defendant Spain?

MR. BARCROFT: Swear Mr. Glenn.

THE CLERK: What says Defendant Bagwell?
MS. MANIGAULT: Please swear Mr. Glenn.

THE CLERK: You may have a seat in the jury box.

M
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Number 50, Elaine Fleming.

(Elaine Fleming, a white female, came forward.)

- What says the State?

MR. MOORMAN:.'Pléése preseht this juror.

THE CLERK: What says Defendant Spain?

MR. BARCROFT: Please exXcuse Ms. Fleming from the case.
THE CLERK: .You're excused from this case.

158, Charles Winfield.

(Charles Winfield, a white male, came forward.)

What says the State?

MR. MOORMAN: Please present this juror.

THE CLERK: What.sayg'Defend%nt Spain?
MR. BARCROFT: Please .excuse Mr. Winfield from this case.|
THE 'CLERK: ‘You're excused from this case.
Number 136,'WilliamnSmith.

(William Smith, & white male, came forward.)

- What says the State?

MR. MOORMAN: Please.present'this_juror.

. THE CLERK: ‘What says Defendant Spain?

MR. BARCROFT: Swear Mr. Smith.

THE CLERK: What says Defendant Bagwell?
MS. MANIGAULT: Please excuse Mr. Smith.
THE CLERK: You're exdused from this case.

154,;David-Williams,

,(quid*Wi;liams,:a.b}ack_male, came forward.)




What says the State?

MR. MOORMAN: Please present this juror. o

' ﬂ;iTHE CLERKL 'What says.Defendant Spa1n°

MR. BARCROFT Swear Mr' Williams..
THE CLERK: What says Defendant Bagwell?

MS. MANIGAULT: Please excuse Mr. Williams from this

case.

THE CLERK: You're excused from this case.
Number 130, Wanda Shipman.
(Wanda Shipman, a black female, came forward.)
what says the State?
MR. MOORMAN: Please present this juror.
"THE CLERK: What says Defendant-Spain?
MR. BARCROFT: Swear Ms. Shipman.
THE CLERK: What Qays Defendant Bagwell?
. Ms. MANIGAULT: Please swear Ms. Shipman.
-fHE CLER&E_ You may have a seat in the jury box.
"THE COURT: One alternate. One for the State two for
each Defendant.
THE CLERK: Number 21, Sonya Burton.
(Sonya Burtbn,;a black female,. came forward.)
What says the State?
MR. MOORMAN: Please present this.juror.
THE CLERK: What says Defendant SpaJ.n'>

. .MR. BARCROFT: Swear Ms.%Burtonq
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‘moment ago. But I need ‘to instruct you that from this point-

‘of the case until you've heard all the testimony to be

-THE CLERK: What says Defendant Bagwell?

MS. MANIGAULT: Please swear Ms. Burton.

THE CLERKfA”xou may'ﬁaVé.a.seapfin the-jury’bo#.

'THE'cbhﬁT?{“sw€5£ the jury, please.

THE CLERK: Ladies and gentlemen, please stand, raise
your right:hand_for the oath in this case.

(WHEREUPON, the jury was sworn.)

THE CLERK: : Thank you, you may:be,sea£ed.

THE COURT: Ladies and gentlemen, there are a couple of
matters that I need to take up before we start the case.
I'11 give you a recess while I do that. Now, you don't know

any more -about this case other than what I briefly told you 4
on don't talk about this case. You don't discuss the facts

presented, the arguments by the attorneys and my charge on

the law. So if you'll be at ease, follow the bailiff and

wé'll'startﬁshortly. “Thank you. | |
(WﬁEREUPON, the jury left the courtroom at
approximately 10:20 a.m.) _

‘THE COURT:'wAnd'Izneéd the balance of the panel-to report

backldownstairs to the'ﬁury assembly room. Thank you.

(WHEREUPON, the jury venire was excused at
-.qpproximgte;y.lofBO a.m.)

THE COURT: Could counsel. approach. just a minute, please.




has a prior record. Specifically, he's got two convictions

" for possession of marijuana.

~ open container -and one conviction  for possession of beer by 3

_admissible under 608.

(WHEREUPON, a_bench conference was held.) .

THE COURT: All right, Solicitor.

of the witnesses we will be calling, Mr. ChrlstOpher Snoddy,
He's got one_conviction'for

minor. All these convictions have occurred within the last

10 years. But it would be the State's position that none of
these convictions are admissible under either Rule 609 or

608. So we would ask the Court---

THE COURT: All right, they'would not be admissible

uhder 404

Mr. Barcroft, you take the position they are admissible

under 6087
“MR. BARCROFT: Yes, Your Honor. I believe they are

THE- COURT: On what specific.ally? What rule?
MR. BARCROFT: Your Honor, I think because the defenses
. position is that there was drug activity that was-takiﬁg
"place-in thislapartment that was broken into.

THE COURT: What part of 608 are you relying on? A, B,
c2 | |
” 'MR. BARCROFT: Yes;'Your:Hono:.'_Iim'reviewing-it;

" MR. MOORMAN Yes, 31r, Yd&r'ﬁoﬁof The State would llke'“

to put the Court on notlce and the defense ‘on notice that one

19
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. before I can rule on that.

-and to be .absolutely candld w1th the Court, I'm told this:

morning that he doesn t have a: contempt of court conv1ctlon.'

Judge, I,thihk it could be admissible under (b) . And
certainly this would be allowable under discretion of the
Court. BeCause_I think.it's going to become -- 1 thlnk that
whether there some drug act1v1ty taklng place in that
apartment is going to become an:issue relevant to this case.
Obviously the State's going to deny it. I anticipate them
denying that. 'But, Your Honor, I think it will go to that —%
it may become relevant under that issue. And I weuld ask youl
~=— I don't know---

THE COURT: All right. _I_need to hear the testimony

MR. BARCROFT: I understand.

_THE COURT: So_just-don't -- let's excuse the jury beforeH
it comes up. |

'MR. BARCROFT: Yes, Your.Honor.

THE COURT: All right. Now there was another matter you |
mentioned?

MR. BARCRQFT: -Your Honor, it_came to my attention
yesterday when I.was given some additional.discovery-by.the
Solicitor!s office that Mr. Snoddy may -- they initially
raised the issue that he.may have a contempt of court problem| . .
in Family Court. .At. that time I wanted to inquire what the

circumstances were of that. i-am'told this morning, Judge,




| child that was born, I think, tested positive for marijuana.

letter on April 8th. 1In which I told him that after speaking

with my witness on the'third occasion that I believe he did
 witness after I sent this letter,'again, asked him if he had

ran an updated criminal hlstory for Mr. Snoddy, there s

But as a result of learning that, Your Honor, I learned that

there is a DSS case, open case, in Family Court that involves)

'-a Chlld A DSS case that was opened four months prlor to the

alleged 1n01dents that we're here on today that lnvolved a

And from what the brief little bit I can gather that there
were some —-— that there may be some credibility issues from
that Famlly Court issue. In other words, they tell me that
he was. told certain thlngs by some DSS people and I can't get
tHe full story.
| And, Your Honor, I don't know what's in that file. There
may not be anything that would be exculpatory but, Your
Honor, I would ask to have an order so that I can at least
review that file. If we can do it this morning, perhaps over
lunch, thén I would have an opportunity to review that and
see if there's any evidence that would be relevant.

THE COURT: Solicitor. |

MR. MOORMAN: Yes, sir, Your Honor.. First to clarify thel

time line of events that occurred, I faxed Mr. Barcroft a

have a contempt of court conviction. I then spoke with my

ever been in front of a Judge He said he had not. We also

e W
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" Mr. Barcroft and Ms. Manigault.

. whatever's in that DSS file is wholly irrelevant to the

would say that any impeachment -- unless Mr. Barcroft can

: be entltled to that information.

absqlutely no mention of any contempt conviction on his

criminal history. So as far as convictions goes, the State's|

position would be that ‘he does not have a ‘conviction for:

contempt. And we were in error when. we first notified

As far as the discoverability of this information, the:

State's position would be that whatever -- basically

prosecution of this case. My understandlng of what happened
is that that file deals primarily with a mother of Mr.

Snoddy S .baby not Mr. Snoddy The initial facts. surroundlng
the contempt issue related to Mr, Snoddy s failure to attend’

certain meetings. Not any- truthfulness or untruthfulness, I

show that there's the likelihood of any exculpatory
information in that file or that it somehow is discoverable

under Rule 5, the State's position would be that he would not

1-THE_COURT: I. agree with the Solicitor and I wouid net'
ellow_that,:Mr. Barcroft. .
All right,.youtready to make your opening stafements:td
the jury? | |
'MR. MOORMAN: May Iluse the rest roqh, Your Honor?
THE COURT: All right. |

(WHEREUPON, a.short break.was taken.)




Okay, bring our jury, please.

(WHEREUPON, the jury entered the courtroom at-
épprokimatelylerSi a.m.)
" IHE COURT: Brief :c.')p'e'h'-'i-.hg_ statement, Solicitor.

MR. MOORMAN: Thank you, Your Honor.

Mr. Barcroft.

Ms. Manigault.

Good morning, ‘ladies and gehtiemen. My name is Andy
Moorman. Seated with me is my Investigator, Ms. Jenny Hill.
‘Ladies and gentlemen, a few moments.ago you took an oathﬂ
You took an oath and that oath'requirés you to éarry out a-
few functions. It requires you to.determine what the facts
are. It requires you"fo apply the law that the Judge gives
to you to"the facts. And it requires you to reach a verdict.
‘Now openiﬁg statements mark the beginning of that process
you're going to use to carry out your oath. Opening
“statements‘ﬁrbvide the-Iaﬁyers with an opportunity to tell.

you what this case is about. And I'm going to do that in

just one second. But before I do I want to talk to you very,|

very briefly about the éharge'in-this case. Burglary in the
'kirst'degree.

Ladies and gentlemen, a person commits burglary in the
first degree if that person ehters the dwelling of another,
'Withouticpﬁéent; with the intent to commit a crime and when

this is dohe at nighttime. “And that's the charge. The State

T PPy P —
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alleges that the defendants, Darryl Spain and Steve Bagwell,

- entered the home of another on the evening or early morning
- | hours of September 14th, 2003, . So let's talk about what the |-

-'-"ea.se '-is'_:a'b-.out.. ‘Let's talk .about the facts. Ladies and

ge'n.tlemen,-the evidence will show that on September 13th,
2003, .Mr; Christopher Snoddy and Mr. Jarret Armstrong were
living in an apartment together on —-in
Greenville County. The evidence will show they. were li_ving
in _ At.-the same time the defendants, Darryl -Spain

and Steve Bagwell were living in apartment — Just

two doors down.

In September of 2003 Mr. Armstrong and Mr. Snoddy worked

together at ‘Applebee's. And that day, like many other days','

they were working. The evidence will show that on September

‘| ' 13th, 2003, Jarret .was working from.5 p.m. to 10 p-m. The

evidence w.1.ll show that Chris, that night, was worklng 5 p.m.

-toj Close _o.r.tnid-—.night. So the two road together. About 10

o'clock Mr. Armstrong went back to hlS apartment on.

- _ and took a shower. The ev:.den_ce will show
- that the apartment on _ was very close to -the

N

‘Applebee'’s. May be @ mile or two. .-So it was no time at all
to get back. .aﬁd forth. After Mr. Armstrong took a showe-r, he-.
.;_got- ‘b.ack in his .cer and went to pick up Mr. Sn_oddy.at work lat
~about 11:45. 'The evidence will show that Mr. S-noddy..didn't‘

get off right at midnight, that -Jai'_ret.had' to wait for him.




'S0 Jarret waited until about 12:15, when Chris got done with

. to go around to the back of the apartment. The evidence will

" ladies and gentlemen? That Defendant, Steve Bagwell.

“glass door which had peen shattered moments before. When

this’happened.the evidence will show Jarret went upstairs to

:Darryl Spain ran out? Chris picked up a pipe and hit Darryl

work and they got in the car.
The ev1dence w1ll show, ladies and gentlemen, that whlle
they weré on’ thelr way home, about 12: 20 in the mornlng,

Jarret received a phone call. At which time he sped'up.' Got

to the apartment.” 'The evidence will show that when he got to

the'apartment; he spoke to some neighbors and he asked Chris

show that after Chris left and went around to the back of the
apartments, the ‘evidence will show that Jarret opened the

front door and who did he see inside? Who'did he see inside,

The defendant he had known for quite a while. The
evidence will show that after Jarret entered Steve Bagwell

became upset and ran out the patio glass door. The patie

see if anybody else was up there, if anything was missing.

While he was upstairs the evidence will show that Chris had
made it around to the back by this time. And he ran out when#
Cchris got there. The evidence will show that Darryl Spain,

Mr. Bagwell‘s roommate, ran out. And what did Chris do when

Spaln CHit h1m at least twist. " After he was hit, Darryl

Spaln got up, cllnched his flSt and went at Chris. There was|

OrPsOs- - Sary: LONCS ja ARe D o
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to 13 and Jarret wears a size 11 1/2 to 12.

.thlS night .and any other nlght, these defendants, Darryl

-at the close of the ev1dence I'm going to come back and talk:

a brief fight and then Darryl Spain_submitted.

The evidence will show that after this.happened/ after
tnis happened, Chris Snoddy and Jarret Armstrong went over to
— and confronted Steve Bagwell. And when they |
confronted Steve Bagwell the evidence will-show_that Chris_x
Saw on Steve's face, a cut‘and blood. - Just when the,argUment
started. The evidence will show that after the argnmentl
started Jarret became angry and struck Steve Bagwell. He was]|.
then restrained by Chris and some other neighbors, went.in |
and called the police. When the police came the evidence
will show that they found a sandal in the apartment. A
sandal that both Mr. Snoddy and'Mr, Armstrong nad seen Darryl
Spain wear on _previous occasions. A sandal that is a size 7

1/2. _The:evidence_will also show that Chris wears a sige 12

In addition to that the evidence will show -- the
.evidence,wiil show that stereo equrpment,had.been moved in
the apartnent and that a TV had been damaged. Both which
occurred efterrJarret went to go pick up Chris that.night.

Finally, 1adies and gentlemen, the ev1dence will show that - on

Spain and .Steve Bagwell did not have permission to be in that

apartment.

Ladies..and gentlemen, at ‘the close of the State's case,-
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'with you. . I'm goind talk with you a little bit more about

'two defendant s entered apartment - on September 14th
:'2003 without permission and with the intent to commit a

-crlme, that this happened in the nighttime and I'm g01ng to

“much.

' 1ook1ng forward to doing on a regular basis. And the average

" jury service. ' I know it's an inconvenience to you, I

-_quallflcatlons but I'm g01ng to repeat 1t to. you because I

als0 belleve, "I think Wlnston Churchlll had said that jury

your oath and your function. I m g01ng "to ask at the close

ask that apply the law and reach a verdlct of gu1lty on both

|} gefendants for burglary in the first degree. Thank you, very}

THE COURT: Mr. Barcroft.

MR. BARCROFT: Ladies and gentlemen of the jury, I
introduced myself to you. earlier, my name is Mike Barcroft i
practice law here in Greenville. And it's certainly my
pleasure to try this case with you today and to represent

Darryl Spain seated over there next to me at that table. I

know that serving on a jury is not something that'everyone-is:

person might never think, Oh, T mlght get to serve on a jury

today or I hope I get a letter in the mail calling me for

understand'that. But I, on behalf of Mr. Spain, I want to
thank you for your service today.' I think maybe you were

told ‘this downstalrs yesterday mornlng durlng the jury

21
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country in peace time and I certainly agree with that. A

..}_because of that I want to. thank for your. serv1ce.'

.maybe-today's the day to buy the ticket. I don't know, your

'great system, our great country and the way we handle

'you that you had taken an oath and he believed part of the
Qath that you -had taken was to determlne the facts in the

‘case And I would take some sllght exceptlon to that becausd

ladles and gentlemen, where you can't decide what might have.

service is the greatest service that you can render to your

BecauseAI know you would rather be somewhere else.and.f.
understand it's a imposition on you. And I can tell by the
looks from your faces that when your number and your name was|.
called and you were .coming up here, it wasn't like you just_

won the lottery or anything ‘like that. Maybe if you do that

number maybe coming up. - But I want to thank you and I do
thank you. .And the reason I say that is I think your service
today will be profitable for you. Why do I believe that?

Because thls is going to glve you an opportunlty to see our

dlsputes in- question.

Now let ‘me -—- hav1ng sald that, let me just talk to you'

truly try the 1ssues in the case Sometlmes there are cases,

happened or dldn't happen Sometlmes there are cases and the

facts are such or the 1ssues are such that for some reason,

s
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your mind about what a witness may have said or didn't say,
- it leaves you w1th the questlon that you really don't kriow - -
: for sure. ' SO sometlmes there are cases when you can't really

| determine what the facts were for certain. And what we call

presented.
 prove the elements -- the evidence of each element of the
crime beyond a reasonable doubt. That the burden that's on

‘to p;esent any evidence whatsoever. Because the burden of

-there maybe questlon marks in your mind.. There maybe

. questions that haven't beern answered. There maybe facts that

for some lack of evidence or a question mark that you have in

that in this country is reasonable doubt, ladies and
gentlemen. So you certainly do take an oath to well and
truly try the issues in the case. And what that means is to
be fair and impartial. That's why the State selected you,
that'siwhy'we selected you and certainly why Mr. Bagwell
selected you as well. Because we believe that you can be
fair and impartial. And what means is as, His Honor, told
you a moment ago is to not discuss or decide the issue in the]

until you have heard all the evidence and all‘the testimony
The State has the burden of proof. They're required to

them. The defense has nothing to prove. Nobody's required

at this table to present any evidence, to call any witnesses,

proof rests entirely on‘the State of South Carolina. And

after they have called their witnesses and put up their case,
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1 charge on’ the law after all the ev1dence 1s presented

‘inclination, we all do that. But you, ladies and .gentlemen,

1- while you are serving.on-this jury you have taken an oath not|

| -.conclusions until .you've heard the:whole case. So that's one
,thing I'll ask you to do.. Please do that.today. Secondly, I

| would ask you to consider as you hear the evidence, as you

.credibility-and beIievability_of the witnesses that thefStaté

what he believeefthe'ﬁapts.tojbe'and whatathe,evidence:willd

you don't know that wouLd-have helped you in some way. And

certainly you can't consider anything that's not presented in

this-case. And the Judge w1ll charge you, he Wlll glve you a

-But I ask you, ladies and gentlemen,;at thls_important
stage, I just ask you to do two things. One ie to keep an
mindq -You know, 'it's our natural tendency, ladies -and
gentlemen, when we read something in the paper often times ‘wel
think, Oh, how can somebody do'that? And, you know,.at the
that moment we've already made a conelusion, we've already
kind of made up our mind that.somebody's done something and

that they're guilty of that. And that's the natural

to do that. You have taken .an.oath to be fair and impartialz-
And that means you that you'll have to affirmatively make a

conscious effort to not make up your mind and form

hea:'the;witnesees,;I would ask you to weigh and consider the

calls to you.

-Mr. Moorman just;went throdgh a 1engthy.dissertation.of
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show. And I'm not going to repeat that because I'm going to

simply say that, ladies and gentlemen, the facts will not

. 'support what he says  The ev1dence; ba31cally, ladiesféhd f

gentlemen,'w1ll ‘not support what" he says beyond a reasonable

doubt. The State's case, led%es'and gentlemen, is built on
the.witness; on the statements of two people; That's
essentially,.that is what there case will be,.I'believef will
be built on. On the statements.of two people. And that's
it.

So I ask 'you as we go through this case, as. you hear the

evidence, ask yourself is this sufficient? Am I really

'convinced? Does the evidence really support what these

statements or what somebody is saying? I think as we go

through the case there will be question marks and there will
be %- clearly there will be reasonable doubt. I look forwar
to trying the case with you. Again, I ask not to make up

your mind or: form any conclusions until the case has been

given to you and you’ve been charged- on the law and then you

go back and gather as jurors. I thank you for your service,

I 1obk-forWa£d to trying this case with you. This is a vefy

interesting. case and I think there are certainly a number of

'thlngs that are g01ng to come out in this case "that are going

[y

to contradict ba51cally the statements that Mr. Moorman made

to you. So certainly what he says is not evidence, it's-just'

what he thinks the evideﬁce3may show:. And I would submit to |
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_trylng the case: w1th you.

"and to the Court from the witnesses or. from the officers,.yo'

1 will have to decide whether~you're-going to believe anything [

next to the~defendants. So they knew the defendants. What
'.ev1dence was found, ‘What eV1dence is g01ng to be presented to
‘you, will it be enough to prove. to you beyond . a reasonable

doubt that my client is, in fact, guilty of burglary? I

you.as we go through the case you will find that not to be

the;ease. ‘Thank you for your service. I look forward to

THE COURT Ms.,Manlgault

MS. MANIGAULT: May it please the cOuit.

Ladiee and gentlemen, my name is Dorothy Manigault, I
represent.Steve Bagwell. My.client is . not guilty. ﬁe has
entered the Court with the presumption of.innocence. The
evidence the State presents to you will have to remove that
presumptlon from hlm ,The State has-presented to you a
summary of neat facts. This dissertation of neat facts,

these facts are not neat. The facts as presented to the Jury

that the State presents. It is not a neat package We

cannot deal with probabilities. The alleged victims live

sgbmit,to.you-right now, right here, - that the evidence
presented will not prove that my client is gullty of
burglery. So we ask that you pay close attention and we

appreciate your service. Thank. you.

.. |THE COURT: All right, Selicitor.
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JARRETT ARMSTRONG-DIRECT BY MR. MOORMAN o ¢ 33

33

4 e crERK

"name for the record, please.

BY MR. MOORMAN:

» 0o P OO P O P OO ¥ O B O B O

MR. MOORMAN: Yes, sir, Your Honor. The State calls
Jarret Armstrong.

°f915Ce'Qoﬁfgiéftzhaﬁéléﬁzfhé;Bible, faiséf&éﬁf.'

fight hand.

Jarret Armstrong, after being duly sworn,

testified as follows:

THE CLERK: Thank you, you maybe seated. State your full

THE WITNESS: Jarret Armstrong.

DIRECT EXAMINATION

'Gpod morning, Mr. Armstrong.

Good morning.

How o0ld are you?

28, *sir.

Where do you live?

A I

Is that in Greenville?

It's in Greer.

Have you lived in Greer your. entire life?
No,'sif.

Where did you grow up?

In Taylors.

How long have you lived on-—?'

‘Since November this year.
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-] front of your apartment complex that you lived in on

‘State’s Exhibit 1 and 2 into evidence?

'BY MR. MOORMAN :

You may want to speak up.

Since November.
fWhere were -you llv1ng 1n September of 20037
—l
(WHEREUPON, State's Exhibit No. 1 and 2 wereJ
marked for identification.)
BY MR. MOORMAN: _
Q Jarret, take a look at these pictures, what's beeﬁ marke&
State's Exhibit 1 and 2. |
A ' (The witness complieé.)

Q Are those a fair and accurate representations of the

September of 20032
A  Yes, sir.

MR. 'MOORMAN:  Your Honor, at this time could we move

THE'COQRT: Any objection?

. MR. EARéRQFT: Not fromlépain.

MS. MANIGAULT: None from Bagwell.

- THE COURT: -Withéut_quéctioﬁ, they're_in-evidéhce.
(WHEREUPON, State's Exhibit No.'s 1 and 2 were

admitted into.evidence.)

Q Jarret, d1d Chris Snoddy llve w1th you at apartment
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A Yes, sir.

Q How didlyou meet Chris Snoddy?

A :iI'met'hiﬁighféughigdfﬂiﬁg‘5tﬁépplégééis.“

é Héw ibné:héﬁé youlgorked Abpleﬁeé;s?

A For 11 years, sir.

Q Which Applebee's?

A Greer on Wade Hampton.

Q How far was the Applebee's from apartment _ on |

20032

A Yes, sir.

Q' Was anybody'else living in the apartment with you?

A . Yes. Jason Goodwin.

Q pid Jason stay there very often?.

A No, sir. Most of the time he was at his girlfriend's

Q Was he there at all the night of'Séptember 13th, 1l4th,

A No, sir.

Q- So mainly you and.Chris that lived there?

I
A I'm not sure exactly, it's not more tﬁ#n a mile, mile aﬁd
a half. |
Q Not very far?
A No, sir.

Q So you and Chris were living together on September 13th

house.

20032

35
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.é4ﬁ':jQ What ‘time did you.go pick up Chris?-
A- _

A" Yes, sir.

Q
A
Q
A
Q What hours did Chris work?
A
Q
A
Q
A

Q

A

Q

a 10 p.m.
Q

a

A Yes, sir.

Q Let's talk about the day'this.happened: On September

| 13th, 2003 did you have to work at Applebee's that.day?

What hours were .you working at Applebee's?
5 p.m, to 10 p.m., sir.
~Did Chris work on that day too?

Yes, sir.

5 p.m. to 12 a.m., sir. |

 Did you all éo to work togethér that day?

Yes, sir.

Who drove?

I did, sir.

How long -- did you work until 10 o'clock that day?
Yes, sir.

10 p.m.?

What did you do when you got off work?

,I-weht home, took a shower, just watched TV until it was

time to go pick up Chris.

Q Did you leave to go pick up Chris?

Yes, sir.

About 11:45.
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Q When did you get to the Applebee's?

T

It was very shortly after that.
- Was Chrls ready to go or dld you have to walt ‘on h1m°
I had to walt on hla, sir. A

How long did you wait for Chris?

Maybe 20 minutes;

So when did you all leave the Applebee's, about 12:15?
'Yeah, that be about rlght 12:15, 12:20.

On your way home what, if anything, happened'>

I got a call from a neighbor saying he heard---

MR. BARCROFT: - Your Honor, I object

THE COURT: I sustain the objection.

BY MR. MOORMAN:

Q After you got the call from your neighbor, what did you

do?
I hurried home, sir.
You sped up?

A
Q
A Yes, sir.
Q " What happened when YOu got to yodr'apartment complex?
A

It was a few neighbors gathered outside and they iﬁforme*.

me---

Q After you spoke with your neighbor what did you do?

A I told Chris to go around the back of the building

because there was somebody in-our house.

m Qj Okay.

37
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(WHEREUPON, State's Exhibit No.'s 3 and 4 were.

marked for identification.)

'BY MR. MOORMAN:
1o 'I'nndofné'tofshow-you WEat's been marked State s Exhlblt

No. 3 and State's Exhibit No. 4. Take a look at these

please.

A , (The-witness,gomplies.)

Q Do those fairly .and accurately represent the back. of your}.

apartment building as 1t exlsted September 20037

A Yes, _.§lr.

MR. BARCROFT: Your Honor, I would object to.the photos

"because there‘s no foundation for them. I understand they

were -—- let me approach Your Honor.
(WHEREUPON a-bench.conferencé.was held.)
THE COURT'" All.r;ght, your objection goes to welght not
admissibility Put them in subject to your objectlon.
MR MOORMAN-- -Thank you, Your Honor
| H:(WHEREUPON State's Exhibit No. 's 3 and. 4 were

-5 admltted into ev1dence )

Q - All rlght let s get back to what- happened So you had

'Chrls go around ‘the back and you went to the front. Did you

open the frong.door?

A - Yes, sir. .-

Q -When:YOﬁjopenea'tnetfrontidoo%{.what did you see or who |
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-'broken glass

» o ® o »®» ©

did you see?

‘A I seen a white malé in a red shirt exiting through the

'Q. Who was thlS whlte male ex1t1ng°

A Steve Bagwell.
Q The defendant?
A -Yes, sir.

o Did you know -- did you know Steve Bagwell prior to this
night?‘ .

A Yes, sir.

Q How did you know Steve Baghell?'

A vaé'known him a long time. I went to elementary school,
middle and high school with him.

Did Steva Bagwell live in that apartment complex?
Yesf:sir;

Where-did-he live?

| A;lartme_fx-f _

Did he have a roommate? -

Yes, Sir. |

Who was his roommate?

.Darrylxéﬁain.

Q
A
Q The other deféndant?
A Yes, sir;

Q

Jarret, I m g01ng to- glve you this laser p01nter, would-u

you, pleasaifuse.the laser po;nter and first 1dent1fy Wthh

I
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A Right here, sir.

.Q-.'That s where you llved°

»A':'Uh~huh

All right. Which apartment is _

Right here, sir.

Q
A
0 And is that where Darryl and Steve lived?
A -_Yes, sir.

Q

Thank you, very much. Now, you said that Steve and_
.Darr-y'l .li.ved in apartment _

Yes, sir. |

Had Steve ever been ever to your apartment before?

Yes, sir.

A

(0]

A

Q How many times?
A Not many but a couple times.

Q And why did you have Steve over those Prior t1mes7
A He was --.I con51dered him not a close friend but a

frlend I've known him for several .years.

Q - So were you trying to be nice?

A Yes, sir, be neighborly.

0 | When was the last ‘time he was 16 .your apartment prior to
September 14th, 20037

A It would be like weeks, a couple weeks before.

Q .Did he have.permission-tolbe_in your apartment that

-.n;gpt?
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No, sir.
Did he a key to'your apartment?

Did he have Chris’ permission to be in that apartment

"that night?

A No, sir.

Q Did'he'héve anybody's permission to be in that apartment

~that night?

A No, sir.

You said you saw Steve run out?

Uh-huh.

What did he run through?

The sharp glass of the patio door.
(WRHEREUPON, State's Exhibit No. 5 was marked
for identification.) |

BY MR. MOORMAN:

‘Q Jarret, I'm going to shoﬁ you what's been marked State's

Exhibit 5, take a look ét the for me, please.
A (The witness complies.)

0 Is that a picture of the door that Steve ran through on

the early morning hours of September 14, 20032

A Yes, sir.

THE COURT: Any objection?
MR. BARCROFT: Your Honor, I have an objection as to the

foundation again,- Who took"the-photo;

41
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‘BY MR. MOORMAN:

Q
Q

THE COURT: Subjebt to your objection, put it in.

MR. MOORMAN: Thank you, Your Honor
(WHEREUPON State s Exhlblt No. 5 was admltted
lnto ev1dence )
BY MR. MOORMAN:
Q This is what he ran through on that night?
MR. BARCROFT: Your Honor, I object to Leading.
THE COURT: Dor't.lead your witness.

MR. MOORMAN: Yes, sir, Your Honor.

Q Now, Jarret, what was Steve wearing that night?

A I remember him wearing a red éhirt.

Q After he .ran through that.window, what did you do?
A

I looked around downstairs looking at the damage to‘the'-

Q Did You .yell anything when you saw him run?

A rg!gaht.l;yellédhto Chris that somebody was céming out.
Ql Aﬁ some.poinF.after that qid you go upstairs?

A Yes{.sir.'

Q ﬁPrior to going upstairs, did you look in your bathroom
-downstairs?

A No, =sir.

Did you look in your kitchen downstairs?

. What did you do whenJyou_were upstairs?




10

11

12

13
14

?15

16

17
16'
19
20

21.

22

23
24

25

vARKLL L ALDIO L OVUNITT VL ADLUL DL v, LA OLN 4~

A

Q

A .
' sventulily did you come back downstairs?
A

2

A

Q
A
Q
A
Q Where did you go?
A
Q
A

I checked to see was  anything missing up there.

pid you find anything missing up there?

" Noy sirl

.

Yes, sir.
-What did you do when you came back downstairs?
I went outside to check on Chris. I went toward around
the side of the building..
pid you meet up with Chris?
" Yes, sir.
What did you do after you and Chris met up?

We came back around the front.

Towards their apartment.
why did you go to there apartment?

Because they had broke in my apartment. I wanted to know

Q Did yoﬁ fun inté Mr;.éaéwell?
A Yes, sir.
Q Did ydu two start to argue?
A | Yes; sir..
MR. BARCROFT: Your Honor, I'm going to ask -~ he's just
leading this witness here, ask him what happened néxt.
'THE COURT: . Well,thatndﬁéstién wag3a11 right: °

' Move on bu£ dbn’t:ié§a;*ff“' a

43
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MR. MOORMAN: Yes, sir.

BY MR. MOORMAN:

Q At some point what, "if anything, did you do to Steve

"Bagwell? -~

A I took a swing at him.

Q Did you hit him?

A Yes, sir.

0 How many times did you hit him?
A Just once. And then the neighbors that weré“out there .
they corralled me and told me that's not the way the handle
the situation.

Q What did you do after that?

A I called the.police. |

Q Prior to hitting the defendant, Steve Bagwell, do you

. remember what his face looked like? - Do you remember - did
‘he have anything on his face?
‘A Scar, blood.running down.

e 'You saw something on his_face;'what did you see?

A Like a scar or something and blood coming down.

BY MR. MOORMAN:

Q  Why didn't you --

THE COURT: Let him identify them_befqre she marks thenmn.

BY MR. MOORMAN:

'Q Take a look at those pictures.

A ' (The witness complies.)
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Q Is that what you saw on Defendant Bagwell's face that

night?

‘A - Yes, sir.

THE-COURfE. All right sﬁowlfﬁéﬁ-£5 tﬁe aéfendaﬁt’AEd“ééé
if they have an objection.
Any objection, Ms. Manigault?
. MS. MANIGAULT: Yes, sir.
THE COURT: What's your objection?
MS. MANIGAULT: Your Honoﬁ, we object  to the foundation.
We object to the way that it's going to be given.
THE COURT: 1I'll allow that one, disallow that one.
" MR. MOORMAN: Yes, sir, Your Honor.
(WHEREUPON, State's Exhibit 6 was admitted into
evidence.)
MR. MOORMAN: Your Honor, at this time, I would move
State's Exhibit No. 6 into evidenée.

THE COURT: All right, it's already in.

- BY MR. MOORMAN: .

0 Is that the mark you saw on Defendant Steve Bagwell's
face that evening?

A Yes, sir.

Q After you called the police, did you and Chris look

around the apartment?

'A (The witness nods.)

0 Did you find anything that was missing?
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A There was nothing m1551ng but things was moved around

Q What was moved°

A The .DVD and the speaker was not -~ it was moved.
Q 7Let me. show you what's been marked as ‘State's Exhibit No.
5. Do you see what's been moved in this picture?

‘A Yes, sir.

Q Would you point it -- use the laser pointer to show the

jury what was moved.

A If you see right here, that DVD player and it'e sitting

on top pf the_speaker. And it's facing sideways and it was:
facing forward. |
Q Okay. Thank you. After you saw that somebody had moved,
did you flnd anythlng -- what, if anythlng, did you flnd in |

the apartment that was not there before you went ‘to pick up

-Chrls?

| A It was a shoe.

There was .a?
A sandal.

A sandal?
Uh-huh.

All.right. Is this the sandal in this picture? Hold on

-one second. The sandal in the picture?

p

Yes, sir. Right'there,_sir.

Q = Had you seen thls sandal before'>

A I seen Darryl Spaln wearlng those thlngs
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Q- You have?

A Yeah.

-TQ!h Had Darryl Spaln ever been 1n your apartment that n1ght7

‘I mean, had he - ever been in your apartment before that nlght° '

A Yes, sir.

Q How many times?

A Not.ofteh. Like I told you before, I knew Steve Bagwell.
And he came over with Steve Bagwell. He ‘introduced me as his

roommate.

0 Did Darryl Spain have permission to be in your apartment

that night?
A  No, 'sir.
Q What -size shoe do you wear, Jarret?

A  Between 11 and a half te 12, depending on.the brand of

the shoes.
After you met up with Chris, did you see Darryl Spain?
'lYes.
Where'was.Darryl Spain?
He came from around the building and passed out. He was

very incoherent. He passed out.
Q. ‘Could you tell whether he had any bruises or anything?
A I really wasn't looking at him like that.

Q0 After the police had left that night, did you notice any

iother damage*either in your apartment or something in your

apartment?

47
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Q What did you notice?

1A I noticed that my telévision.was-damaged. The top left
 corner-was-pushed in.

'Q Is that the television that you had in your apartment in.

- the early morning hours of September 14th, 20032

~ know who took it and I would object, Your Honor. Again,

A Yes, sir.

A Yes, sir.
THE COURT: Any objection?
MS. MANIGAULT: Just one question, Your-Honor.
MR. BARCROFf: Your Honor.
THE COURT:. Yes, sir.
MR. BARCROFT: I would object because my.understandiné

this photo ~- I don't know when the photo was taken. T don't

theré's not been a foundation laid. .

THE COURT: You can cross—e#amine him based on that. "
He's idéntified it and that's the basis from its admission.
Subject to your objection put it in.

MS. MANIGAULT: Bagwell hag the same objectioh..

THE COURT: All right. |

(WHEREUPON, State's Exhibit No. 7 was admitted.
into evidence.)

BY MR. MOORMAN:

Q With fhe laser pointer would you, -please, point out to

the jury where the damage is on the TV?
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- A If you see how it comes straight right here and then

right here it's pushed in in the corner. You see that big

";gap rlght there, 1n the corner of the telev1s1on.

Q Was that plcture of the TV, was that taken ‘that nlght or
later?
A Later.

MR.. MOORMAN: Your Honor, I've got nothing further.

THE COURT: All.right, who's going first?

Mr. Barcroft?

MR. BARCROFT: 1I'll go first.

CROSS—-EXAMINATION

BY MR. BARCROFT:

Q -Mr. Armstrong?

A Yes, “sir. j

Q Whenidid -- you didnft'mention any damege to the police
about any damage to the television to the police that night,
did you? |

A No, sir.

Q Aand, in fact, that photo of this TV was taken just the

other day, wasn't it?

Yes; sir.

pid you take the photo? -
No, sir.

Prosecutor took the photo?

. Yes, ‘sir.

MC ey .21 IR EE NN e A AR
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Q Mr. Moorman?

A Yes, sir.
He came to .your apartment to take it?
Yes, sir.

Q Okay. That was after you moved from one apartment to the
other, is that right?

A Yes, sir. |

Q How many times have you moved since you lived over on

A  Once.

Q All right; And you have, in fagt, you have never
reported to the polipe that there was any damage done to the |
ﬁelevision, have you?

A No, sir.

Q And the night back on September l4th and'the.night of the
13th of 2003 you testified that you were.wofking at
Applebee's; is that right?

A Yes, sir. |

Q' When did you go ‘to work that day?

‘A At 5 p.m.

Q At 5 p.m. So from 5 pP.m. until later that night at
least, you hadn't seen Darryl Spéin, had you?

A No, sir.

Q .Okay. And let me ask you this question, Mr. Armstrong.-'

How many times did you meet with Mr. Moorman in preparation
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“Eime | that he'came o your apartment,
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for your testimony today?

- A Probably like three times.

”EAnd each tlme you met w1th hlm, other than the

the office?

A Yes, sir.

At the Solicitor's office?

Yes, Sir. -

And you went over your testimony, right?

Yes, sir.

And you looked at the photographs that were taken?
fes,-sir.

Is that right?

Yes, sir.-

worked with Mr. Snoddy, Chris Snoddy; is that right?
A Yes, sir.
Q You see hlm everyday, would that be a fair statement?

A- At least -- if we're scheduled for the same shift I see

Q Well that-would-be four or five days a week?

A Yes, sir.

. Sometimes seven days a week. Pretty regular?

Q
"'A Yes, 51r.““
Q

All rlght Aﬂd:yqu and.Mr.”Snoddy dre good friends, is

dld you meet thh him- at |

And since that time, for the last two or three years, youy

51
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that right?

A Yes, sir.

Q Now. you.. testlfled a ﬁoment ago that when you got ‘to, your
apartment'that'there was already a group of nelghbors around°.
A Yes, sir.

Q Is that what happened?

A Yes, sir.

Q Okay. And then I think your testimony was that . these
neighbors had to, I thlnk you said, they corralled you after
you assaulted Mr. Bagwell?

A Yes, sir.

Q Correct?

A Yes, sir.

Q And after they -- what do you mean by that? That they
corralled,you? |

A They apprehended me. They didn't let me hit him.
Q ‘They held you back?
A Uh-huh.

Q Is that correct?
A Yes, sir. |

Q Okay._lBecause you were fixing to let loose on

Mr. Bagwell, right?

A Yes, sir.

Q' ‘And -do you recall grabbing Mr. Spain and letting a few

licks fly_on Mr. Spain?
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 No, sir. The conflict between Mr. Snoddy and Mr. Spain

No, I -did not. No, I don't.

Did you see Mr. Snoddy do that?
No, sir.

You didn't see that?

pened behind the building.
And you didn't see any of that?
No, sir.

How do you know he passed out?

Because he came -- he came around the building and passed{

right there in the parking lot.

After this altercation?

Yes, sir.

That -you didn't see. He then. came around and: passed outé
Yes, sir. |

Ié that your story?

Yes, sir.

All right. And you never saw Darryl Spain in your
rtment, did you?

No, sir.

And you said that you rushed home because of a phone call
got, right? |
Yes; sir.
iOkay; " And who' was the:phone:ca}l=allegedly from?-

A neighbor.
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- from?
A A neighbor.

Q And did you tell -=— you didn't tell -- well let me ask

BOO P 0¥ 0 O O B m

living out there .that.long.

Q - Okay. And but you just moved back ‘in November. So two

‘A No. T mean, I don't know .his real name, I just know the

0 A neighbor?

A Yes, sir.
Okay.
He.tbld me that---

Q No, I'm not asking what he told you I'm -asking who it was

you this, does your neighbor have a name?

Yes, sir,.

Pardon me?

Yes, sir.

.And what is his name?

I don't “know his real name we call him—--.
Oh, come.on now. You don't know his name?
'Weiaiways call him Bam.

Bam?

Bam, yeah.

Bam. You.donlg know Bam's first name?

No, sir. At the time -of the incident he hadn't been.

years gone by.and you still don't know who Bam is?

name thét he téld=me was'Bam.

!
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Q Okay. Well, let me ask you this, isn't it true,

Mr. Anderson —- &xcuse me, Mr. Armstrong, you never told the
: _police'wbo~Bam was-éither; -did you?
--A'{ They'ne#ef asked.

Q They never asked. Okay. Do you see Bam anywhere in the
" | ‘courtroom today?
A No, sir.

Q Do you see any of your neighbors in the courtroom today?

A No, sir.

Q Now you testified that after you got home, was it your

idea to send Chris Snoddy around ‘the back?

Yes, sir.

That was your idea?

Yes, .sir.

Okay: And you went in the front door?

Uh-huh.

Right?

Yes, sir.

Did you lock your apartment before you left for work?
Yes, sir.:

Okay. And you unlocked the door and walked in?

Yes, sir.

'you then went upstairs to-your apartment, right?

A Uh-huh.

And after you saw somebody running out the back, you say,
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'Q You don't remembér?

Q What were you looking for upstairs, Mr. Armstrong?

A I was checking to see was anything missing.

Q Why didn't you cheék around downstairs?

A I did. |

Q But you went upstairs first?

A No. If you hea;d me'correctly, sir, I said fhat I lookeJ

downstairs, I looked at the broken glass then I went upstairs
to see was anything missing.

0 Did you disturb anjthing in your apartment before you
called the police?

No, sir.

.Did you touch anything or move anything?

No, sir.

Did you walk through that glass door?

No, sir.

State's Exhibit No. 5, you léoked at that earlier, I'm
going to ask you, is that photograph exactly the way you
remember seeing it when you got to the apartmént?

A Yes, sir.

Q Okay. Now, .do you rememﬁer what Mr. Bagwell -- not
Bagwell, Mr. Spain .was weariﬁé-that night?

A No, sir.

A (Thé witness shook his head.)

THE COURT; ‘He answered, he said he didn't know,
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Mr. Barcroft.

BY MR. BARCROFT:

Y. @. And you-indicated that. you also had another roommaté

named - Jason?

A~ Yes, sir.

Jjason have a key to your apartment? To this apartment?

Yes, sir.
He did?

Yes, .sir.

MR. BARCROFT: Ore minute, Your Horor.

'BY MR. BARCROFT:

Q Isn't it true that you had a little side business going:
on there from your apartment, Mr. Armétrong?
A What do you' mean?
0 I mean, like you were selling dope.
MR MOORMAN: Your Honor, I object.
THE COURT;” Hold on. Hold on. Take the jury out,
please.
(WHEREUPON, the jury left the courtroom at
approximately 11:43 a.m.)
THE COURT: What's the relevance of this, Mr. Barcroft?
MR. BARCROFT: Your Honor, the relevance is' that he's
selling marijuana from his apartment there'd be a host of
people that-woﬁld have a reason and motive—-—-—

'THE'COURT;f ThaﬁiS too speculative of a questionm for -this
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jury as to whether or not your client and Ms. Manigault's
client did it. You have proof that he was doing that,
Mr. Barcroft? . o .

YMﬁQjBARCROFT: Your Honor, I have -- therefs.witnessea ff

that I spoke to, neighbors, that said people were coming and

going from that apartment all the time. Your Honor, actually

EI've spoken to someone -- I know of one person that's bought

marijuana from that apartment before.
THE COURT: Solicitor.

MR. MOORMAN: Your Honor, there is no evidence that I'm

aware of that Jarret Armstrong ever sold any marijuana out of

that apartment or any other. Deputy Cannon, who I intend on

calling later, spent three years in vice and narcotics, he'll

.testify that when he arrived on the scene, the apartment. was |

very clean. Not characteristic of a place where drugs are
being-sold from. ‘There's just no evidence, Your Honor, that
the State 1s aware of that there was any drug activity in the
apartment or comlng out of that apartment. And the State's
position is that that calls for speculatlon is hlghly —- hast

no probatlve value because there's no foundation that's been

'lald that there were any drugs in ‘the apartment that were

‘being sold. And the State, should the Court agree, should

the Court agree with the State's position, the State would
ask---

. THE COURT: Well what you're trying to do is show third
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other effect and casts a bear susp1c1on or raise a

party guilt, Mr. Barcroft. And I'm going to sustain the
I'm not going to allow that croes—examination or

.any dlrect ev1dence to the effect Because that will have:no=j-

conjectural inference as to commission of the crime by

someone else.

MR. BARCROFT: Your Honor.

THE COURT: Yes, sir. .

MR. BARCROFT: If —- it doesn't go.just to the issue of

third party guilt, Judge. It goes to the issue of this whole}

thing that they concocted about their apartment being broken

into. With the fact that there's nothing m1551ng from their

apartment—--- _

THE. COURT: .Doesn't have to be. Only intent. .Doesn't
have to be anything taken. I sustain.the objection.

Bring the_jﬁry.

MS. MANIGAULT: Your Honor, before ycu bring the jury,
'just oce inquiry, are you going to allow an answer to that
question on the record?

THE COURT: No.

MS. MANIGAULT: You're not. Because when I cross-—examine
I might ask him a question specific¢ to my client.. Regarding
the same issue.

MR. BARCROFT: Your Honor, my client —-- Your Honor, he

sold marijuana to Mr. Bagwell before, Judge. From his
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‘veracity.

'tbﬂﬁisreﬁgfa;4—“”

‘allowed to:answer the 'question.

'donﬂt want -him to?

apartment.’
THE COURT: Whét relevance is that? Whether he did or.
Whethgpﬂhéﬁdidn*t?
:ﬁMRjygAﬁééOfT:- Juééé;;if'he'is selling-ma:ijuéhé4;~' .:
THE COURT: The question is whether of not ‘these two men |.
went into that apartment on this day.
MR. BARCROFT: foqr Honor, it's relative to ‘the trutﬁ.an$
veracity as well. Because selling marijuana is a ¢rime of

moral turbitude. It is donduct that would go to his

"THE COURT: No, sir. I sustain the objection.
- Bring the jury. -

MS. MANIGAULT: Your Honor, we jqin'in-that.
FIﬁE'COﬁRT:  No.

MS. MANIGAULT: Thank you.

.MR. MOORMAN: Isg, Your.anor, inclined to tell the jury

" THE COURT: Yes.
- MR. MOORMAN: Thank you.

' MR. BARCROFT: Just note that I object that he should be .

-~ "THE COURT: I understand.

Solicitor, you want him to'answer-the question or you

T MR, ﬁQCRMAN:'-Your Honor, . .
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THE

-instruc

MR

THE

THE

objecti

Mr. Bar

all

MR..
BY MR.
Q . Mr.
‘door to

| A No,
Q You
A No,
Qn You

and Mr.
MR.

A. No,
" THE

Go

Q_ Thi

COURT: I sustained your objection so I'm going to
t the jury to disregard the question.

MOORMAN '

COURT.F'AiI“ sght
(wHEREUPON, the jury entered‘the courtroom at
;pproximately 11:47 a.m.)

COURT: All right, Solicitor, I sustéin'Youf

on, I ipstruct the jury to disregard . the question by

croft.

right, anything else, Mr. Barcroft?

BARCROFT: Yes, sir.
BARCROFT:-

Armstrong, . did- you -- do you recall kicking down the
Mr. Spain's apartment and going into the apartment?

sir.

don't remember thaté

.sir; 

5aon'£tfémémbér gﬁing in there.and pulling Mr. Spain
Bagwell out of the apartment?

MOORMAN: Asked aﬁd answered, Your Honor.

sir;

“COURT: All right, sir, overruled.

‘ahead. Anything else?
BY ‘MR.: BARCROFT

s gash that Mr Bagwell had on hlS forehead' I think
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it was in one of those photos here, State's Exhibit No. e,

isn't it true that Mr. Garrett (sic).received that gash when

*;:uyou hlt hlm on the forehead w1th a hand gun?
"B No, si¥. Slr,llf you -- lf -~ you -~ ~ could you show the

Ppicture of the broken glass?

Q You deny that he got that gash when he hit him on the

head with azhandguné

A Yes, . 'sir.-

Q Butt of a handgun?

A Yes, sir.

Q Do you have .a friénd named Mr. -; did you have a friend
at. the time that worked at Rentway in Greer? |
A  Yes, sir.
Q -.And-wouldfyou.have told that friend at Rentway ---
MR. MOORMAN: Your Honor.
‘THE COURT: I sustain the objection.

BY MR. BARCROFT:

" Q Do you recall what time it was when you called the

sheriff's office?

a2 . No, sir.
©Q Do you .recall how long you were home before you called

.the sheriff's office?

A No,-sir.

NG Had you;been_the;e 10 minutes, 30 minutes, an hour?

A I sayﬂmaybe it_mightahave been.be.like.lo.minutes, 15
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minutes, sir.

Q Could it have been longernthan:15 minutes?

'Aﬁ- Not really T don't thlnk 'S0

Q Before you called the law or before youmeay you called

the law, had you earlier that night broken into the apartment

of Mr. Spain,. Mr. Bagwell?

‘A No, sir. Why would I do that?

Q Had you earlier that night. assaulted Mr: Bagwell or Mr.
Spain?

MR. MOORMAN: Your Honor, ‘I believe that question has

'peen asked and answered.

THE COURT: I'11 allow it.
Go ahead.
BY MR. BARCROFT:

Q Earlier that night had you assaulted Mr. Spain or Mr.

Bagwell?

“A “No, sir.

Q - Mr. Spain or.Mr. Bagwell?

A No, sir.
MR. BARCROFT: No furtherlquestions.
THE COURT: All right, 'Ms. Manigault.

. ‘CROSS-EXAMINATION -

BY MS. MANIGAULT:
Q" Your roemmate,'Jason;'what is his last name?

A . Goodwin.'
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Q Goodwin. And how long has Mr. Goodwin lived with you?

A He currently lives. with me now.

Q At that time. ~When ybu were living at _ -
- | | |
A About a year.

Q About one year. And how often would you Say that he
dctually stayed at the apartment?

A Maybe.three, four times a month.

Q Are you testifying that you knew Steve Bagwell since
elementary school and longer?

A Uh-huh. Yes, sir.

Q Is 'that right? Aall right. How long have you lived at
— when Steve moved there?

A I had been living there maybe a year or two. -

Q A yeaf-or two.
A

Probably two years, ma'am.

Q And date of this alleged incident is September 14th,
2

0032
A Yes, ma'am. . . . ,
Q How long had Steve 'Bagwe,il lived at —
l-before that date? Before 9/14/037 L
A Not thét long. Maybe three ;-,maYbe three months. 1
guess. He hadn't been living there long at all.

Q Okay. .Maybe three months. -And you testified to the

~ Court that Steve would come -- you allowed him to come down
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to, your house because you considered him not a close friend

Q Wher Steve Caie thY6ﬁ%:h5ﬁ§exﬁhét'ﬁbuld“y'ail:ddéww“

| been doing.

Q
A
| o) Did you do anything.else?-
A
Q

had gathered outside?

A Uh-huh.

scene,

but a friend?

A We had a beer and everything and I asked him about how he

So you would drink peer, have a general conversation?

Yes, ma'am.

No, ma'am.
Now on the night of this alleged incident, September

14th, 2003, you said that there were a lot of neighbors that

A A few neighbors.

Q A few neighbors had gathered outside?

Q'l And”Ydﬁ'ré-investigating'before the police arrived on thei
did you get those neighbors names or what apartmeht-
they lived in? |
'A No, ma‘am.

Q You did not? : Ty

A No; ma;am;

Q All right. When you say a few neighbors, would that be

three, four.or more?

‘A Like maybe four.
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Q

A

Q

A

Q Closer to —s door?
Q

A

Q

Q
A ‘Yes.
Q

Q About four. Were they males or females?

A Both.

| ) :.Both . And when you testified that: somebody pulled you

‘joff of ——:pulled you off of Bagwell or Spa1n°

A Bagwell. -And they didn't really pull me off of him
because .I was never on him. I took one swing at him.
Q What did you swing at him with?
A My hand. |
All right. Where were you when you swung at him?

We were out. in front of the apartments.

Were you in front of _ door, _ door?
We was .closer to — To his.

Yes, ma'am.
Okay. ' And who corralled you?
Chris and one of the neighbors that was out there, Bam.

'S0 Chris .and one of the neighbors, not Jjust the

| -neighbors?

A Uh-huh.

Q I think your earlier testimony was it was the neighbors
.that corralled you. So it was Chris and a neighbor?

A -Yeah. I méan, ma'am, and-~-

‘Just yes or no?

‘Thank you. You testified that you looked at -the broken




10

11

12
13
14

15

16

17
18

19

20

21

22

23

24

25 |

vanno L L LAY L LNWVINAT T [OYEXUTETS IS ¥ By A T CIAN LNV L L

'@ ~When Steve Bagwell came to  your house where would you

. glass downstairs and then you went immediately upstairs to
check. to see whether anything was stolen. What of value did

.“youﬁhave.upstalrs°

‘An- TV;S, VCR,'DVD players " personal itéﬁS'likehéidﬁhéé;'

shoes.

Q pid you have a large sum of money there?

A- 'No. I don't have a large sum‘éf money at all.
o0 At that time did you have a large sum of money at the
house? | |
A No, ma'am.
Q Did you have anything else besides what you just
described? |
A No, ma'am.
_ |
allow him to go in your house?

In the living room. In the living room area.
The living room area?
Yes, mé'ém.

pid y'all ever hang out in the. kitchen area?

A

Q

A

Q

A  No.
Q 'No. Al;'right. Did you ever allow him to go upstairs?
A No, ma'am, |

Q All right. And Bam, the neighbor that called you?

A" .Yes, ma'am.

Q

Is that black male, white male or female? '

67
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e Did you have any specific reason for giving him your
‘phone number?

A He's good with like installing stereos and fixing cars.
:Wwith me or anything - he had my number. If I needed to get in
'Q  That was the only reason that he had your number?

Q .And do you remember giving a statement to the . police

A-  Uh~-huh.

He's Hispanic.
How long had Bam lived there?

‘I would say about a year.

(o e T

but you think now is a year?

A I mean, I guess. .

Q All right.. And why would he havg'your Phone number?
A ﬂé was a friend. |

Q Okay# So when you testified earlier that you didn't know|
him that well, that was an inaccurate statement?

A I mean, I know him well enough to give him my phone

number.

And it was just for access. If he needed to get in touch
touch with him for apything I had his number.

A Yes, sir -- yes, ma'am.

officer on 9/14/20037

Q I'm going to show you this-statement. Ask Yyou to review

it before I ask you a question.

And &oﬁfséid'—~ ybu said he hadn't been living thefe iongf-}”
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‘A (The witness complies:)
‘g Is this the statement you gave to the police? = Is that
‘your signaturé A" the bottom? -

A Yeah.

Q
A ' No, ma'am.
Q

A Chris.

exémination,‘if_i_could.ésk Ms. Manigault to reposition the

Q Now on this statement, there is nothing about you going
upstairs checking for stolen items. There's no descripfion,
is that correct?

A (The witness shakes his head.)

Q All right. Is there a description of a broken television

on that statement?
A No, ma'am.

Is there a description of any other items being moved?

Or positioned differently in your apartment than when you

A No, ma'am.

Q When you arrived home,,did you go'to the front door or
back door?

A I went to the front door, ma'am.

Q Who was at the back?

Q0 Now you testified earlier that --
This is State's Exhibit No.---

" MR. MOORMAN} Your Honor, I'm sorry to interrupt the

6@
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sfatement I'd appreciate it.
BY MS. MANIGAULT:
Q State's Exhibit No. 5, that's a shattered door, is.th§t 
éorrect? . |
A Yes, ma'am,
Q Is. your testimony that you saw Steve Bagwéll run -~
actually run through that door?
- Yes, ma'am.
Okay. That door is where?
In the back.

In the back?

A

Q

A

Q

A Uh-huh.
Q And you actually saw .him run thréugh the glass?.

A Yes, ma'am. |

Q Aﬁd break the glass?

A  No. 'I,seen him exiting through. I said I seen him

exiting through the chard glass.

Q The shatte;ed.glass already?

A Uh-huh.
Q So you had come around from the front to the back?
A No.
Okay. Well explain that to me then?
When I dpened the door I seen him exiting through.
When you opened the front dopr?

Yes, ma'am.
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‘was coming? -

A As I seen him -- as I was opening the door I seen him

©

~was coming out the apartment?

Q All right. And how did you yell to Chris? Did you go

back outside? Did you yell through the house that somebody

leaving. So I just said, Chris, he's coming out.

Q So you leaned back toward the front door?

A Yeah.
Q " Now you just told me that Steve was at the back?
A Yes.
So why would lean toward the front door to say somebody

A Because I was not all the way in my apartment yet. I was|

entering-the front -- I had opened. the front door when 1 seen
him going out the back. If I'm not already in the house all

I got to do is lean back and yell for Chris and he heard me.

Q Okay. I'm going to show you State's Exhibit No. 4.and

State's Exhibit No. 2.. Now what does State's Exhibit: No. 4.
show?

A The back of the apartment complex.

Q What does State!s'Exhibit Né. 2 show?

A The front.

Q All right. So when you were standing at the front door,

you're not inside the apartment, you're at the front door you

just opened it?

A . Uh-huh.

71
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1A Yes,_ma am

Q' Is that rlght°

A If he's not all the way around there yet. He wasn't

around all the way.

A Uh-huh..

. Q 'Alljrignt, *What direction was he going, left or right?

'If your apartment's —

A

Q

A

'Q  Before: he «can get around to the.back?
A

Q

A

i

Q And you Seée .someone running out the glass door that's

already shattered?

-

A Yes,; ma'am.

Q All right. So if Chris is at the back of the apartmenﬁ,

why would you .lean to the front door?

Q So now he's not all the way around there. 1Is that right?
A Yes. |

o] So where was Chris .when you yelled, Somebody's coming
out?- |

A - He wésfgoing around the ‘building.

Q 'He was going around the building?

My apartment — he was going to the right.
To the. right. 'And how many units on that building?

10.

It was: 10 units to the- bu1ld1ng

So you re kind of in -the mlddle'>

In the_m;ddlg.
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Q
A Uh-huh.
Q

Q- I'm going to show you State's Exhibit No. 3, what does

T

S A

| o alirignt. The one where there's a red, looks like

All right. So he has to go---

He's got to go-—-

: Aﬁiieaét,fbur units_down? =»”

And'afound.

And then around the side of the building?

“Then another four units back to get to the back of your
apartment door, is that correct?
A Yes, ma'am. |
Q ‘So you dohft_know exactly where he was when you yelled?

A~ No, ma'am.

that show? |

A .That's the back -- the back of the complei.
Q . Does this picture depict anythiﬁg of your apartment back?
Can:' you #ell whether they have photo'd (sic) the back of your
aéartméht or is that just the back of the apartments? '

A That's the back_of our apartment.

Q All of them but your's not specifically in that one?
A Yeah, it's in there because it's part of the building.
Q  So which one is yoﬁ;'s?
A On this photo?’

-Yes.

‘I would .be right up-here.; Right up there.
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grill, is that a grill?

A

Q

PO

Q
A .
Q

- Yes, ma'am.
. Is that your's?
No}because-I don't.li§é there anymore.
No, at that time. When was that picture taken?
I'm not sure, ma'am.
So this wasn't takgn the night of the incident, correct?
No.

But you believe that where the red outdoor grill is

placed on ‘that picture, that's where your apartment was?

A

Q

Yes, ma'am.

Is that right.. Okay. Okay. If you're looking at the

picture it's to the right far end, is that right?

‘A

Q

y:\
Q
A
Q
A
Q

Uh~huh.

. Now, .which end of the building would Chris have been

.coming around?

Frqm this end.

From this end closest to me?
Yes, ma'am. |
The meost visible fencg?

Yes, ma'am.

Okay. All right. And State's Exhibit No. 7, what does

that show?

A

Q

The television.

All_right.'.Where.waa that_television when that picture
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was taken?

A It's in my current apartment.
;QﬁfﬁAil fidﬁt{€iAndeéuﬁééiafyoﬁ"ﬁaQLﬁSVed?lf
“A '.Uﬁ_hgh_ R . B : . _
Q Did you get a moving company 6r you moved yourself?
A I moved mfself.
Q all right. So this picture was taken thié week?
| A Yes.
Q State's Exhibit No. 72
A Yes, ma'am.
Q All right. And that's after you moved to another
- location? |

A Yes, ma'am.

Q And this incident, alleged incident, supposedly happened

Septembér 14th, 2003, correct?

A Yes, ma'am.

Q All rigﬁt.i pid you ever go'inside of Steve Bagwell's
apartment that night, September 14th, 20032

A  No, ma'am.

Q All right, sirf Didn't you enter Steve Bagwell's:
apartment while he was ésleep on the couch and started to
aﬁtack him?

A- No, ma'am;

Q That's how he got. the cut'éh‘his head?

A .Np, ma‘am..
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Q You didn't do that?

A No, ma'am."

-} Q@ Did you break through his door, break through hi§.d00rﬁi}. f';
Jams? . R

. A No, ma'am.

Q All right. Did you -- you said ‘that you only hit Steve

Bagwell one time, is that correct?

. Yes, ma'am.

1.9 How close is your unit or - or - to the

16 .

laundry mat?

- A'.'Itﬁs.almost —7'the_laundry_mat is at the end of .our

“building."

At the end your building?

Uh-huh.

It's near number 10.

Q

A

Q So is it:near;number 1 or is it near number 107
. .

Q

Okay. All right. After you had hit Steve Bagwell did hé
‘ever go back'intq'his.apartment?

| A Irthink"ﬁe-went.and called the police.

¥es, sir.
ﬁid you bite him?
No.
You didn't bite ﬁim?
(The witness shook his head.)
All right. And the one time you hit him it was outside?‘-
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He went and called the police?
I think he did.

- Qkay. °.

MS. MANIGAULT: Thank you.

THE COURT: Any redirect?
MR. MOORMAN: No redirect, Your Honor.

THE COURT: Thank you, step down.

MR. MOORMAN: Your Honor, the State calls Chris Snoddy to

the stand.

THE CLERK: Place your left hand on the Bible, raise your N

right.

Chris Snoddy, after being duly sworn, testifieq

‘as follows:

THE CLERK: Thank you, you may be seated.

‘name for the record, please.

THE WITNESS: Christopher Snoddy.

DIRECI EXAMINATION
BY MR. MOORMAN:
Mr. Snoddy, Chris, how old are you?
20.
Where do-yéu live right now?
I
How long have you lived there?

Six months.

o ®» O ®» ©O ¥ O

Where diq;you liQe_in September . 2003?

State your
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‘Applebee's?

.A |

1 2.

_ Yes. |

Where do you .work?

‘Five to close or 5:00 to 12:00.

‘When was Jarret working?

- What time did Jarret get off work that night? He get off

Are you from Greenville originally?

Do you have a job?

Yes, sir.

Applebee's in Greer.

How -long have you worked there?

Two years.

Were you working there on September 14th, 200372
Yes, sir. |

Were you working on the evening of September lBtﬁ, 2003?;-
Yes, sir. ;

What were your hours?

That's when Applebee's closed?"
Yes, sir.
When -- was Jarret working that night?

Yes, sir.

He was ‘scheduled from 5 to 1.0.

How .late did -- strike that. What do you do for

Iﬂwashadishes.
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at 10:00?

2 A Yes, s8ir.
3 | @ what did he do when he got off work?

He went. home.

o>
>

5 Q if you could speak up a little bit. Did he éome back?
6 A Yes, sir. | |
7 -Q" Did he come back to pick you up?

8 A Yes, sir. |

9. Q What time did Jarret come back that night?

16 A About 11:45, 11:50.

11 Q Did you get off work right when he arrived?

12 A No, sir. It was about 10, 15 minutes later.

13. Q So when did you and Jarret‘leave to start back to your
14 apartment? | |

15 | A About 12:10, 12:15, somewhere around there.

16 Q- While you were driving back to your apartment did Jarret
17 get a call?

18 A Yes, sir:

19 Q What did Jarret do after he got the call?

20 A He sped up.

21 Q How long from the time you -left the Applebee's was it
22 ~until the time you got back to  your apartment?

23 A Just a couple of minutes. -

24 Q | What happened when.fou_gotﬁback-ﬁo'your apartment?

25 | A There were soime neighbors outside..
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1.0 . What did you do? . What dld you and Jarret do after _you

"spoke to the nelghbors°L-?"

A 10.

- Q So did you have to go around half the bulldlng, all the

-bulldlng, how much of the bu1ld1ng7

- Q As you're going around the building did you hear Jarret

Q Did you and Jarret speak to the neighbors?

A Yes, sir.

- A I went around the back of the apartménts and he stayed in

.‘ ' ‘
|
. I

the front.

Q Let's talk about these apartments. How many apartments

were in your building?

Q So when you went around your apartment, how many
apartments did you have to go around?

A I think 4, 5 maybe. 4.

A  Half of it.

say anything?
A Yes, I"heard;him say'that he seen somebody coming out of
the apartment. .He said, Chris, they're running out of.the
apartment.

Q JDescribe.fqr”ua,.if.yeuwauld,.what the back of that

apartment building lookedtlike?

A They were divided by wood.fences.

Q Are these the fences you're talking about?

A Yes, sir.
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-'A: I couldn't see too well down- there

"o what happened when you turned the ‘building? After you
the building?

'{ecooter or something'like that that I had grabbed..

| your apartment -that night?’

A - Yes, sir.

Q When you turned the corner did these fences obstruct your

view at all? How far could you see down?

heard Jarret yell what happened when you turned the corner of
A I had stopped in between the fences and I grabbed a

0 What did you do after you grabbed the scooter?

A I had crept up to where the apartment was in the back.

0 Why were you moving slowly to the apartment?

A I wasn't sure who was in there or what their intentions
were.onée I got up to the window —- door.

Q What did you eventually.do with the scooter?

A I put it down and I grabbed a'pole that I had seeh.

Q Why did you crab the pole?

A- Self protection.

o When‘ydu“got to the sliding glass door, that went with
your apartment, describe the condition of the door?

A: It was shattered. Glass was covered in the apartment andj
on the outside. | |

Q' 'Take a look at this if you would, Chris. Is that a

picture of the shattered glass that was on your patio inside

81
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THE COURT: Any objection?

MR. BARCROFT: Your Honor, I object again, there's no

THE COURT All ;1ght(“8ubject'to,yourﬂobjection. -Pqtfffl
in. |
(WHEREUPON, State's Exhibit No. 8 was admitteo
into evidence.)
BY MR. MOORMAN:
Q So you picked up a pole?
A- Yes, sir.
Q What happened after you picked up the pole?'
A I sat there for just a couple seconds and I seen the
defendant, Mr. Spain, come out of the broken glass door.
Q What did you do whenlyou saw Darryl Spain come.out of
that door? |
A I hit him.with the pole.
Where did you hit him with the pole?
I know I hit him at. least twice in the stomach and back.
Did you continue to hit-him with the pole?
" No, sir.
Why did you stop hitting him with the poie?
I didn't want to-kill him or anything. So.we ——-after:
that we started fighting.
Q Were both.of you - swinging punohes? Descrioe for us.

A . Once I hit him with the pole he didn't go down, he didn" t
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do

pol

anything, he just kept coming at me. So I got dropped the
e and we got to swinging.
'At“soméfyéint did you Stcpjhiftind?ﬁ'
| Yes, ;i;i“ o - : SR
Why did you stop hitting Darryl Spain?

He submitted it was no point anymore:

When Darryl Spain came out of the apartment,.was he

wearing shoes?

A

Q

A

Q

A

No.

Was he -- did he have any shoes on?

No. |

Aftef'you stopped hitting Darrfl; where did you go?

I went back towards around the front of the apartment,

that's where I met Mr. Armstrong. Coming pack he was coming

towards me and I was going towards him.

Q
A
0

the

What did you and Jarret do after you met up?
" We went back to the front of the apartment.
Where did you.go after you went back toward the front of

apartment?

Towards n_‘

who lived.in [ I

Darryl and Steve.

What happened when you and Jarret got to _
Him and Steve étarted'argﬁing-outside the apartment.

Did Jafret hit Steve?
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Q What happened after Jarret hit Steve?

‘A Me agd a couple of neighbors, we had just grabbed Jarret
by the arm and was like don't worry aboﬁt it, just call .the |
.policegang'they*ll take care of it.

Q Did you call .the police?
_apartment that night?

A No,.s;r.

A Yes, sir.

Q Let's talk about what happened prior to Jarret hitting

'Steve What if anything, did you notice about Steve! S face°.

A" T notlced that Steve had a ~- I wasn't sure if 1t was’

blood or a scratch but .I know he had something that was along|

on the side of his face.

Q . And.you noticed that -- did you notice that before or
after?
A  Before -- while they were arqguing I noticed that it was

on his face.

A Yes, sir. Mr. Armstrong did.

Q Chris, dld you give anybody permission.to be in your

A No, sir.

0 Did Jarret have permission to be in your apartment that:

A Jarret?
Q I'm sorry, strike that. D1d Darryl have perm1351on to be

in your apartment that n1ght°
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Q Did Steve have permission to be in your apartment that

night?

A No, sif.”

0 Did any of your roommdtes give anybody permission to be
in that apartment that night?
A No.

MR. BARCROFT: Objection, Your Honor. I ask that-

‘stricken.

‘THE  COURT: I sustaih the objection to the last question.
I instruct the jury to disregard the last question. |
BY MR. MOORMAN:
Q Chris, what size shoes do you wear?
A 12 fo 13. Mostly 13's.
Q Had anything been moved in the apartment that night?
A Well the DVD player belonged to me so. That's where I
slept is downstairs on the couch. So it was moved. The DVD
player ﬁas moved. | |
Q - How had it been moved?
A It was facing towards the front and it was turned
sideways or whatever.
Q Was-there anything else damaged in the aparfment?

A Later on that night after the police left we had noticed

"that the TV was pushed in.

Q Did the TV still work?

A It worked but the picture was messed up.
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MR. MOORMAN: ' I've got nothing furthér, Your Honor.

- THE COURT: All right, Mr. Barcroft.

_ : CROSS—EXAMINATION
BY MR. BARCROFT: |
Q Mr. Snoddy, at the time that this alieged break-in
occurred, did you have a cell phone?

No.

The only one that had a cell phone was?

Mr. Armstrong.

Mr. Armstrong, your roommate? . -

Yes, sir.

o-F O P O B

And Mr. Armstrong, he didn't-call the law when he got a
phone call in his car, did he?

A No. |

Q Okay. .And your testimony.isythat-after yoﬁ.snuck around

behind the apartment building and first you said you grabbed,

‘Picked up a écooter?

Uhhhﬁh.

That was outside behind one of the buildings?

Yes, sir.
- And you.carried it down .toward your apartment?

Uh-huh.

bo you recall which apartment tha£ you picked it up from?
I think it was the first apartment that I came up to.

: That. would be number 10?2
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A . Number 10.
Q Is that right?
A Yes, sir.

0 You picked up the scooter from huﬁpef 10 and carried it

down to [N

»

.0 All right. And it was your intent to -- was it to hit

somebody. or use it as a weapon?

A I wasn't sure. I was just in case.

Q You're telling the jury you don't know what your intent

. was?-

A I mean, if it came down to that yes I would have, yes.
So I guess yes it was my intent.
(] All right. You picked that scooter up then on your way
down to ﬂ- you found a polé?

Uh-huh.

Right?

Yes, sir. -
. And you picked up the pole?

Yes, sir. |

And your intent with the pole was to do what?

Protect myself. Because I wasn't sure who. was in the .
house or what they had so I bare handed with the pole so.
Q. Were you worried about your safety?

A Yes.

T
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Q
A
."Q ~‘Pardon me? -
A
Q

| @ Why didn't you ask one of the neighbors that you say was
~out there to call the police if you were worried about your

Q I'm sorry?

1 Q Well yeah, you want this jury to believe that you picked'

‘A Yeah, because .I caught him coming. out.

® o PO

Were you afraid you might be hurt?.

Yes. I wouldn't had the pole if I wasn't.

I wbdldn’t*ha#é-grabbed the pole if I.Qasn't}
Why didn't you call the police if you were worried about
your safety?

A I mean, I wanted -- I don't know. I didn't have a phone.

safety?

A (The witness shrugs his shoulders.)

A I don't know. I wasn't thinking about it at the time. 1|
Just knew that somebody was in my apartment and I wanted to

£find who it was.

up a pole. and that you used. it on Mr. Spain and beat him w1tW
that pole. And then Just seconds later went around and
restrained this man and said, Don't worry about it, just call

the police. That's what you're telling this jury?

Pardon me?
Yes, because: I.caught him coming out.
Well I thought you said:you.saw Bagwell  too, right?

No.
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"at me as he came out of- the apartment.
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But -you didn't see Mr. Bagwell?
- No. |

You're sure?

Uh—huh.. |

Dia you see anyone come out after you saw Mr. Spain?

No. |
Q Do you know for sure you just hit Mr. Spain twice with
the pole? |

| fighting him, right?

[ Q Okay. And it's when he attacked you that you then put

' the pole down and went to fighting him?
10 Well, if- I understood what you said, when you hit him tha

'_didn't see'youyiyou just~—4

You didn't see Bagwell?
I never said that.
Did you -see Bagwell? - -

' No. I'Seen Mr. Spain coming out- and Hé”iooked=straigbﬁ

A I'mpretty sure. I mean, it was a pretty heavy pole. ST
I didn't want to do too much damage.

Q. You didn't want to kill him but you were willing to keep

A - Yes, sir. Because he attacked me, yes, I didws

A No, I hit him twice and I put the .pole down.

first time with the pole you kind of -got the jump on him. H@
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-few seconds and I seen him run out. The only reason I did

o P O P O P OO W

Q --kind of came out---

A No. No. That's not what happened. I came around the

corner, I stood in front of the door and that's when he came |

out. It took me a minute to get to the door because I didn't

want to rush up to the door. When I did I sat there for a

Hit him is because when he came out he came out too fast. So
I didn't knpw if he was trying to run or come right at me.
Because when he came out of the apartment we made eye contact|’
eye to eye. So he seen me.

Q Well, did you give a statement?

A Yes, I did.

Q Let me just ask you if you would to review that, is that
a copy of 'your statement?

A Yes, sir, it is.

Q That's a complete copy of the statement that you gave to-
law enforcement? | |

He wrote it and I signed it. Yes, that's my statement.';
Who.wroté'it?

The officer wrote it.

Do you know the officer's name?

If it's on the paper but not by memory.

Not by meﬁory, you'd have to---

Read, yes.

Do you recognize the officer that wrote it?
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A No.

Q You don't?

A No.

'Q Isn't it true that Officer Cannon wrote it, that ‘officer

sitting back there?
A He could have.

Q You don't remember?

.A I mean, my adrenaline was pumping, I couldn't tell you.

Q0 Well if your adrenaline was pumping héw-do‘you remember:
anything?

A I remember what happened in the back of that house.

Q You're sure about that? |

A I'm positive. Because when soﬁebody comes out of broken

glass that was not there before I 'left, I remember.

Q And you're positive you just saw one person coming out -
, y

and that was Mr. Spain?

‘A  That was Mr. Spain.

Q You're 100 percent sure?

A 110 percent sure.

Q All rightﬂ Why didn't you just take a second and look
and-see'if'that's what your statement says? |

A I see what it says.

. Q And that's not what your statement says, is it?

A - No.

0 -'Pardod me?'

TP
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A No.

Q So what is it, your statement or what you say you're 110

percent sure about today?

‘A -Well I know that statement, I didn't read it all the way'

-

through or whatever when: he handed it to me.

Q Now you're saying you signed this and you didn't even
read it?

A That's what I'm saying. He briefly -— he briefly went
over it with me, I scanned it and I signed it.

Q And you signed it?

A I signed it.

Q And in your statement you say you saw two people,
supposedly. 1Isn't that what you're saying here?

A That's what it says.on the piece of paper.

Q You don't say anything in your statement .about picking up
a scooter and cérrying it down to apartment _ do you?
A No. |

Q You don't say anything in your statement about hitt;ngl

Darryl Spain with a pole, do you?

_-————""“h..._,.\,\\ r__/
A No. . ~—

Q You don't say anything in your statement about being

afraid or self-defense, do you?

A  No.

Q You don't say anything in your statement at all about

'fhaving to restrain Mr..Armstrong here from putting a whoppin'
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on Mr. Bagwell, do you?

A Uh-huh. |

Q; fNothlng in here about that, r1ght°

A::Tn. ' e (The w1tness shook his head. )
Q Is that a no?

A No.

worry about it, just call the police?

A No.

Q And there's nothing if your statement dabout saying, Don't

Q And contrary to what you're saying today, your statement

says that you saw Darryl and Bagwell coming out of the

apartment, right?

"A That's what it says on that piece of paper.

Q But that's not what you really saw?

A No.

Q In fact, your statement doesn't even say anything about

Mr. Begwell —-— or excuse me, Mr. Spain being barefoot, does

it?

A I don't think so.

Q .Well, will this help you? You want another minute to
look at that?

A No.

0 Is it in there anywhere?

A No.

0 “'Did you bust into Mr. Bagwell and Mr. Spain's apartment

93
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that night?
A No.
Q Did you kick in their door?
A No. - ”
Did you see law enforcement do anything like that?
No.
- Do you know Bam?

Yes, I do.

Q

A

Q

A

Q Do you know Bam's name?
A Bam.

Q .Bam.

A Bam.

Q

Did you go into the apartment and move anything in the

apartment before the police were there?

IA No.

'Q Did you move this shoe?

A | No.

~Q Are you sure?

A Positive.

Q Positive?

A Didn't touch it.

Q Didn't touch it. Okay. Did you bust the.glass out of

that door?
A I was at work.

Q Did you ever go into Mr. Spain's apartment that night?
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A I've never been in that apartment before.

- Q You've never been in there?

A I‘ve never been 1n there before
Qﬁ- To your knowledge had Mr Armstrong been in that

apartment that night?

'A Hu-huh.

Q Is that no?

A No, sir.
O And let me just ask you finally, is Bam in the courtroom
anywhere today?

A No.

o) Any of your neighbors, are they here in- the courtroom

today?
A- NO. s

MR. BARCROFT: One minute, Your Honor. I have no other

| questions.

THE COURT: All right, Ms. Manigault.

CROSS-EXAMINATION

BY MS. MANIGAULT:

Q All right, Mr. Snoddy, how long did you live with

Armstrong?

‘A About 6, 7 months, maybe.

0 All right. How long were you there before the alleged
incident'on 9/14/20037?

A About two months. .
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A Not really.

Q About two months. Did y'all have a lot of visitors at

your apartment?

Q --Were3you ever present -- did iéu ever Steve Bagwell come | -
to your apartment?

A I never witnessed him come over.

Q You never saw him come over?

A ' No.

Q Now where were you when you said that you.heard'Jarret
Armstrong, your foommate, say, Chris they are running out of
the apartment. Whe;e were you located at that pointé

A I was grabbing the scooter at that time. At-ap&rtment
10. |

Q So you were at the back of apartment 10 or front of
apartment 107?

A It was in the back in between those wooden things, wooden|

fence.

Q So-you were in the back of apartment 10?

A Yes, ma'am. |

Q And you were grabbing a -scooter?

A Yes, ma'am.

Q And where was Jarret when he said that to you?

A I think he was in front. I heard him yell to me from thé..

front.

Q Jarret, your roommate, was in the front?
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A In the front of the'apartment.
Q And when you left him where was Jarret positioned when
you were'headed around to§the.backfofgthe-apartmeﬁtg?;n

1l o  wWhere was who?

Q Where was Jarret standing when you left him in the front.
of the building?
He was going to unlock the. door to his apartment.

He was going to unlock your apartment?

A
Q

A Uh-huh.
Q

A Yes, ma'am.
Q

So you testified that you had to go at least 4, S

 apartments. down in the front side of the building, is that

. correct?

A Uh-huh.

Q One half of the building to walk around, that's your
testimony; is that right?

A Yes, ma'am.

Q lOkayJ So. you had the go past 4, 5 apartments, then'go

down the side of the building?

-,A Yes.

. And th_en come back up 4, 5 apartments to get to _
Yes.
So you_stopped at?
Number 10.
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Number 10 and picked up the scooter?

Q

A Uh-huh.
o} fWhereidld “you stop to plck up the pole7 _

A .:That ;oole Qas at the apartment _ when "I got .'ther.e.
Q Okay. Was it a wood pole, iron pole?

A A little metal pole.

Q Metal pole. Was it a water pipe or?

A I think it was-a'wéight'bench“type pole,'something.like
that. |

Q A weight bench type pole?

A Yes, ma'am.

Q Did you have a weight~bench in:your apartment?

A No, ma'am, it .didn't belong to either one of us.

Q So you plcked up a,little metal pole, how long-was this
pole?

A It was long.

Q  So how “long?

A It Qae long.
Q 'Use the ‘courtroom. 1Is. it as;long as that palmetto staff

stick?

.A - Almost. Almost. I,give-or.takegs, 7 inches but not that|

long. Tt was. a little bit thinner.

Q Okay, 'so if you take off the top nodule off of the gold

looklng p01nted thlng off the top of- this: flag pole---

J A About where that knot-—— see where that knot is at the
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very bottom.

.0 This knot right here?
.A" Yes, ma 'am. Right. there, about'right'thére. It was. a

”préfty"lonﬁnbolé.

Q So the pole was from this knot to the floor?

A Yes, ma'am.

Q How round was the pole?

‘A It was a ;eal small, thin pole. )

o Was it bigger than a quarter, pigger than a 50 cent
piece? |

A Just a little bit bigger than a quarter, ma&be.

Q Little bigger‘than a quarter? ‘

A Yes, ma'am.

Q- ~And you used that pole. 1Is that what you hit -- Qho did
you hit with the pole?

A Mr. Spain.

Q Mr. Spain. All right. Where did you hit him?

A I hit hif in the back I know for sure and in the stomach.

I swung it this way and I went back up.
0 You swung at him?

A~ Yes, ma'am.

Q What —-- I think you testified, is there lights in the
" pack of the apartments?

'A,- Yes.

Q Was there lights that ‘night?
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'.A On.

A I can't remember.

A Yes, ma'am.

Xes.
Was it dark or 1lit?

. Itfwag lit.

: Evéfy;apartment;was Iit.in the back?

Not every apartment.

So you.-- can you recall where the light was from any
apartment? |
A Ours was on.

Q The lights for _ in the back was on?

Q Okay. And any that ydu passed from 10 to 6. Can you

remembexr?

Q - That's fine. All right.. So -- but you said you couldn't

see too well down there when You were headed down toward

Q Now, .what was so 1mportant in your apartment that you .or
Jarret did not call the pollce immediately when You arrived
on the premises?

A  Nothing .of importance.

QI mean, why did you go éround?

A .I.mean, everything I had was in his house. So everything
Igownéd was .in there.

Q :What did you own?




A I owned like same things he had, clothes, DVD players.

We had a few TV's. I had a 27 inch screen TV, he had his TV.
"Q'.'Where-wﬁSiyoﬁt;Z?ainéH;——"
AT 1t \f:’as‘ aowﬁ:s.'i;é?‘ifs"."' Ofi the right—hand 'side of that TV.
. The TV that's broken. |
'.Ql' Excuse me?
IA ',The-TV-that»Was-broken it was-on the right-hand side
.éitting on top of the table.
Q The 27 inch.TV was fine?
A Uh~-huh.
Q And the TV that's shown on State's Exhibit No. --
whatever. |
The one closet to the door?
Yeah, the one that was closet to the broken glass door?
Yes, ma'am.
How big was that TV?
It's pretty big.
32, 42, 542
54 inches.
. 54 inches?

I'm guessing -— I'm not sure, it's bigger than 30.

o ¥.O0 ® O » O B Q W

‘All right. And the 27 inch was'right where. you left it
"though?
 A | Yes.

' Q. So the 54finch'TV,'was-it moved out of place?
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A I can't tell, no.

You couldn't tell or no it wasn't moved?

h“ﬁdkéyf:{So u§uali§3h§Qi4¥;

Q

A --I.couldn't tell if"it was, it was a big TV.
é .

A

If it was moved a couple oflinches I couldn't tell. But .
It wasn't dramatic that I could tell.
Q But the 54 inch.TV was usually positioned on ;he-wall:af?
A -No, floor. o
Q In the middle of the floor?
A Not the middle, it was catty-cornered on the right side
of the door that was broken.
Q Okay. So it was already catfy-cornered?

A Uh-huh.

Q All right. And tell meé where the speakers were or

whatever you said the DVD player that was near the crack

door?
They were beside the'TV;
. Where do‘you usually keep them?
-Same -spot.
Beside the TV?
Yes. .
Okay. S0 in Statefs.Exh}bit No..7; if you're looking at

the photo, which side would the 27 inch TV be placed?

1'A . On this side.

Q. On'yduf“gight?
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A - Yeah, the- rlght

A On this side.

. Q So- you're looking at the photo on the right?

Q Aiiffight: All’ rlght ' The DVD ‘player you'séid was keﬁt'

on the floor, on the shelf or whére?

'A On. the floor.

Q It was kept on the floor?

‘A It was on thelfloor.

Q Okay, And that was right next to the big screen, 54

~inch?

A (The witness nods.)

Q All right. You said you had other TV's in the house,
what other TV's were in the house?

A ... He had-his TV in his room. So there was three TV's.:
Q = How large was that television?

A Probably 20 inch.

Q So it was not a floor model?

A No.

Q It was portable. Now, and that's Jarret's room, correct?

Jarret's room is upstairs?
A ' (The-witness nods.)
Q NQW I think you said you hit Mr.. . .Spain twice, back and

stomach and then he started fighting you. All right. I'm.

" going to- show you again your statement. Just take a -moment -

to review 1t— I'm g01ng to ask you Aa. questlon
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-,-We got here, Jarret stayed at the front door, . I went to the
Vback Is that correct°'.

Q Okay. So in-your statement you said you saw two white

| guys. But in your testimony you said you only saw one personi

A I didn't know. I just know that he had to know that he

'That'egthefenly way I knew he opened the door.
1 Q I dldn 't “hear you, you .dragged off. What did you say?

_ A'_ T sald the only way I would know that he opened the front

A (The witness complies.)

Q All right. On the first line of your statement you said,

Q Okay. Then you said in your statement, When I got to the
back patio‘*-- read that line starts with I.
A I went to the back. When I got to the back patio I saw

two white guys :trying to come out of the burglarized door.

and ‘that was not Mr. Bagwell?
A .Yes. |
Q Is that right?
A Yes, ma'am.
Q All right. Then you said, About then Jarret had opened
the front door and yelled, Chris.
'So you were already at the back sliding glass door?-
A - No. |

Q . Well how did you know that Jarret opened the front door?

ye€lled to :me that somebody waslcoming out of the front.
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door is that he had seen somebody running out of the front.

And he yelled at me that somebody was running out of the

_ffont,dodr,ﬁ.

-

Okay. So when you heard Jarret yéiizéhfigffyBﬁ'ueié%‘

I wasn't even at the apartment yet.

I was getting the scooter.

Q

A

Q Where were you?
A

Q What apartment were you at?
A

Number 10.

Q You were still at number 10? At the end of the building?
A

At. the end of the building.

Q All right, sir. ‘All right. So the person on this

statement you said that somebody went past you and went
around the front, that's not correct?

A Could you repeat that one more time, please?

Q .Look at three lines from the bottom -- two lines from the

bottom. Where it says, End of statement.
A Yes, ma'am.

Q Three lines up-.

A I grabbed it -- just says that I had grabbed the

short-hair dude.

Q@ Yeah. Ydu on this stateﬁehtfyou'said that somebody went

around you, you had grabbéd one person and was fighting them

put somebody else qedﬁ'éroﬁndquu"td:the front. So that's

_ not true?
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A No.

Q Excuse me? °

A No, ma'am,

Q : That's fot true?

A No.

Q So your statement is not true?

A I,duess not, no.

Q And you gaﬁe-this statement on what date?

A 9/14/03.

Q I didn't hear. you.

A 9/14/03.

o] And thatfs the day of the alleged incident, 9/14/03?
A Yes, ma'am.

Q Have you ever been in.Steve Bagwell's apartment?

A No. |

Q - Did you go in Steve :Bagwell's apartment the night of
- 9/142

A -No,-ma'an.

Q All right. ‘When you got finiahed you said beating on
Mr. Spain, what did you.do?

A I met Jarret halfway‘.ne-waa coming around the front and

I was, meeting'him. We ‘had . met sort of halfway.

Q
A .

Jarret was comlng around the front‘>

" He was comlng towards me and I was going back the way

'that I had came around the bu11d1ng
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. Same way you came around?

Q

A - Yes, ma'am.
Q Down by number;lQ?;'-”--"'

N ves matam.

Q .When you met up with Jarret, where was he?
A

He was almost making his way back around to the back of

'.the-apartménts.

So Jarret was at the side of the apartments?

Side.

Was that the side of the apartments?

Okay. So you met him on the side of the apartments?

Q

A

Q

A Yes, ma'am.
Q

A Yes, ma'am.
Q

Did the two of you walk back together towards _ or|

A Yeah, we walked together towards the front of the

apartment.

Q How many apartments did. you have to pass?

'A  Same four. Half of the building.

Q About half of the building. All right. All right. Now,

- who were the couple of neighbors you said Jarret and Steve
-étafted arguing -- excuse me?

”A I'm listening.

Q- Jarret and Steve started arguing, where were they

“positioned?’ |
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A

and

of Steve?

1 ‘back from Steve?

(ORI o B

was

'their_apartment.

Yes, ma'am.

'I knew Bam. I didn't know the other lady.

So Bam pulled -- Bam helped y'all pull -- hold Jarret

NQ-

.Did you .tell the police about any of the other neighbois?

I say about [ aractrent in between his apartment

All right. And they were arguing?

Jarret hit.Steve?
Yes.

And you and a couple of neighbors have to pull Jarret off

We didn't pull him off we just held him back.
Held him back?

Uh-huh.

You said a couple of neighbors? Two people?
Two people. At least two people. |

Did you know whé'these neighbors were?

Yes.

Okay. Did you tell the police that?

No.
That helped -- that was out there and saw some of what
going on?

No.
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Q All right. After -- you said Mr. Spain came out of-that

apartment, you didn't see anybody else come out of that

' apartment? ..

A Hu-huh?

Q I think you testified that you didn't read all this

statément, your statement is like---

A No, I didn't.read all of it that' night, no, ma'am I

-didn't.

Q Eight lines and you didn't read all of your statemeht?

A No.

Q And you're telling the Court that the officer had you
signed. this and he didn't read it fo you either?

A I wasn't paying attention. |

Q You weren't'paying aﬁtention?

A Nb%fat‘the'fimé he read it to me I wasn't paying

attention.

.Q All right. So this is an important event that you're

claiming that happened but you didn't pay attention to what
you signed?
A I was ——- I was in the.heat of the moment. I didn't pay
attention to it as good as I should have.
Q You didn't pay attention- because  your testimony -today is
untrue and your statement---

MR. MOORMAN{: Your Honor, I object.

THE COﬁRT:'aAsk it in a’ form of a quéstipn, don't make a
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A -Yes, ma'am.

-apartment.

1 .apartment?

A No.

statement.

BY MS. MANIGAULT:

Q . Is: your statement today true?.

Q Was your statement on September 14th, 2003; is that true?
A Not the whole'thing, no it's not.

Q It's not. And you never told the solicitor's office nor
the police officer about any discrepancy in your statement?
A Discrépancy?

Q Anything that was wrong in your ‘statement. Did you ever
tell the solicitor?

A Yes, I did.

(0] When?

A We met the first time.

Q Okay. So you'told them that you. did not see Steve
Bagwell?.

A I told them I didn't see both of them coming out of the

Q Okay. Was there anything of your's missing from the

Q Was there anything missing from the apartment at all that|

was reported to the police? .

MR. MANIGAULT: Thank you.
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'BY MR. MOORMAN:
Q. Chris, you said your DVD player had been moved, how had

. it been moved? On cross-examination you said it was where it

" A It was sitting right up- against the TV and on top of the

A I was angry, upset. You know, that this happened.

‘A  Yes, sir..

THE COURT: Any redirect?

MR. MOORMAN: Yes, sir, Your Honor.

" REDIRECT EXAMINATION

was, describe for the jury how it was moved.

speaker and the speaker and DVD player were turned sideways.'-

Q You also said on cross-examination you were hyped up whej
you were asked to give your statement, describe for us what

was going through your mind?

Because it really don't make no sense to me wﬁy it happened.
0 Did you write your statement? |

A No, sir.

Who did'yqu say did,'an officer?

An officer. |

How do you spell your last name?

Snoddy with two d's, S-N-O-D-D-Y.

And'how is your last name spelled on' this statement?

S-0-N-D-D-Y.

o rF o0 P OO P O

. So the officer that wrote this misspelled your name too;

is that éorrect?

111




112

10 ..
11
12

13

14

15

16 .

17

18

19

20
21
22
23
24

25

o O B B oo

MR. MOORMAN: Okay, nothing further, Your Honor.

MR. BARCROFT: Your Honor, I have a question in -light of

| his redirect.

‘PHE COURT: All right.

RECROSS—-EXAMINATION

BY MR. BARCROFT:

Q " You never told the police that your things had been

" moved, did you?

No, I didn't.

The first anyone heard of thét was today, right?
No, the solicitor I told him. But yeah.

"You didn't tell the police that night?

No, I didn't.

When you gave this untrue statement that anything had

| been moved, correct?

A There's a lot stuff that I didn't notice then that I

noticed later. Like the TV. And so forth.

1:Q © .And you didn't call the police when you noticed the TV,
.when you say that the TV was damaged when you noticed that?
A 'No, I didn't call them back.

.Q. ..Even.though the TV.didn't work, a year and a half went

by, the TV didn't work you never called the police to tell
them; did.you? '
A It worksi Tt's broken but it works.

THE COURT: Thank you, step down.
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bond?

All right,  we're going to suspend at this time for lunch.
We'll pick back up after lunch. During the lunch recess do
not talk about this case amongst yourselves or w1th anyone
else. If anyone contacts you and trles to- talk to you about
this case, get their names and addresses and report that to
me. Please keep your badges on during the lunch recess. I
ask that you do that so that everyone involved with this caseH
will know that you are a juror ‘on the case. They should not
discuss the case in your presence because that would be
unlawful. So please keep your badges on.

.Now wieh that I'll ask that you report back to your jury
room at 2:15. 2:15. Thank you.
(WHEREUPON, the jury left the courtroom at
approximately 12:55 p.m.)
THE COURT: See you back after lunch.

MR. BARCROFT: Your Honor, can the defendants remain on

THE COURT: No, 'they're charged wieh a felony, they're in
custody of the sheriff.
(WHEREUPON, a lunch break was taken.)
THE COURT: Okay;.bring our jury, please.
(WHEREUPON, the juiy entered the courtroom at
approximately 2720 p.m.)
THE COURT: All rignt, Solicitor, you may proceed.

-

MR. MOORMAN: ~Your Honor, the State Calls“Detective_'

113
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_assigned'té echo platooh.

._QJﬂ-zou_said,you were master deputy, is there a distinction

‘.deputies.

. Q  What are yourgdgpies;as:a¢master.deputy_in.the uniform

Marcus Cannon to the stand.

THE CLERK: Place your left hand on the Bible, raise your

'Q:MarcusﬂCannon, after being duly sworn,

testified as follows.

THE CLERK: Thank you, be seated. State your full name
for the record.

THE WITNESS: Master Deputy Marcus Cannon.

DIRECT EXAMINATION

BY MR. MOORMAN:
Deputy Cannon, where do you work?
.Greenville County Sheriff's Office.
‘How long have you worked there?
Eight years. |
'_To"what unit,are-youugssigned at this moment?

I am currently 'a master deputy on uniform patrol division

between master deputy and -deputy?
A Yes. Master Deputy is a promotion rank. 1It's the

supervision .on road as-well as responsible for training new

Q' Were you aséighed.to-uniform ﬁat;dl in September, 20037

A Xes,'I_wasL-
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‘with us for field training. We're instructed to teach them -

o pid you respond to [N 1 - IS

A
Q
A Greenville County.
Q

‘A Yes, I met with those out front the apartments right at

patrol division?
A Master Deputy is responsible for training of the new

.deputiés-aftéf they graduate from the aéademy. They ride

the way, policy of the sheriff's 6ffice, the laws and

basically monitor their activity on the road.

Q Did you respond to a call to service in the early morningr-

hours of September 14th, 20032

A Yes, I did.

- in Greenville?

Yes, I did.

Which county is this located?

When you responded did you respond by yourself or were
you with another deputy?
A I had Detective Hunter, a trainee, with me at the time.
Q When you.fesponded-to this location, did you meet with

Jerry Armstrong and Mr. Chris Snoddy?

the sidewalk.

Q What did you do after you met with Jarret and Chris?
A At that time Defendant Bagwell was sitting on the
sidewalk out-fropt of his apartment. At that time that I’

went to him. and kind of scared him.
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Q Describe for the jury, if you would, what was the

Defendant Bagwell's physical state at- the time?

A He was extremely 1ntoxlcated I could smell the odor of

'_alcohol on his breathe, person,-hls eyes were blood shot

intoxicated manner.

Q Did you notice anything about Mr. Bagwell'e.face?

A He had a cut over his .eye and like dried blood down his
cheek.

Q Did you also locate the defendant, Darryl Spain?

A :es. Darryl Spain was located juet inside apartment
number four on the floor at the kitchen area of his
apartment.

Q. Describe for the jury his appearance?

A His.appearaﬁce, he was grossly intoxicated. He would

have been unable at this point to.stand on his. own. He was

just real out of it. I asked a couple of questions but he

couldn't respond to any quesfions I asked him, he was just 

extremely intoxicated---
MR. BARCROFT: Objection.
.THE COURT: What's your bbjectiqn?
MR..BARCRCFT: No. Not.
BY MR. MOORMAN:
Q What, if anything, did you' know abeut his face or his

body? -

‘A He had abrasions and, red marks on. his face and arms.
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| o " when you went to apartrent [ M dia vou notice any
footwear that was-on the apartment, first floor?

A Yes, right inside the apartmeht area in the den, just

- ground, there‘was like a brownish type of, like a Birkenstock

‘about ‘the whole thing, the situation.® They were confronted

upon sométhing that didn't think would happen or they didn't

Q Didgtﬁey'apbeér to be intoxicated to you?

Q At some point did you and Deputy Hunter enter apartment

about a foot.in front of the shattered glass’ that was on the |

type flip flop type shoe that was on the floor.

o) What size Was it?

A Ssize 7 and a half.

Q Yoﬁ said that you spoke with-Jérret Armstrong and Chris
Snoddy. Describe to the jury, if you would, their
appearénce, what you perceived about their appearance.

A Th%ir'appearanCe they were excited, kind of adrenalinei

going. Said that these people they witnessed coming out of

theii apartment. They were not shocked as unable to control |

themselves or anything just, you know, kind of shock,-exciteﬂ

plan for.

A No, sir.
MR. BARCROFT: Your Honor,”I'm going to object the

leading.iu"]&p
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10 -“Did they appear to be.intoxicated to you, Deputy ‘Cannon? .

Q At some. point did-either.you or Deputy Hunter take any

‘statement.

Q After:yqu investigated at the scene, were the defendants

A The defendants were taken into custody then. And then
they were transported to Greenville Memorial Hospital by EMS

| to get. treatment for their wounds, injuries.

THE COURT: Well that question was all right.
Go ahead.

BY MR. MOORMAN:

A No, sir. I didn't smell any alcohol about them. Their

demeanor led me in no way to believe that they were under thel

influence of alcohol or drugs.

statements from Mr. Armstrong or Mr. Snoddy?

A beputy Hunter took two statements. One each from the
victims. |

Q So ybu.did.not take these statements?

A No, sir. |

Q Did.ypu;witngss these statements?

A

I signed it witnessing that the wvictim signed the

-— where were the defendants taken after this?

MR. MOORMAN: Your ‘Honor,, I've got nothing further.
THE COURT: .All right, Mr. Barcroft, you going-first?
MR. BARCROET: Yes, .Your Honor.
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CROSS~-EXAMINATION

BY MR. BARCROFT:

-Q f Were you master'dépuﬁy at the-;ime of the alleged---:. '

A;;:Yes;“'
Q ~-break-in. And as the master deputy were you -- would
it pe fair to say that you were the primary investigéting
officer on this case?

A Not at this time because Deputy Huntef was in-
observation. I was thére to just observe him.

o] You're the supervisor, right?:

A Yes, sir.

Q Okay. Deputy Hunter was the trainee?

A Yes, sir. |

Q Correct. Are you saying that this was -- Deputy Hunter
was the primary person responsible for this case?

A I would have been the primary person but he was in

observation stage of his training. Which I'm just there to

observe him, make sure he's doing things correct.

Q All right. And if he didn't do something correct then

your job would be to step in and make sure it was done

" correctly, right?

A Yes.

Q Okay. So your really the one that was overseeing and

‘responsible for the investigation, isn't that correct?

A Yes, sir.
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Q

And Deputy Hunter you said took some statements from

Chris Snoddy and Mr. Armstrong, right?

A - Yes, sir.

é.' And:yeu witnessed those statements and signed them_as-:
well? |

A Yes, sir.

Q And were you -- were you present when those statemenfs

A

were read to Mr. Snoddy -and Mr. Armstrong?

I don't remember them being read but I was there during

the whole thing.

Q

A

You don't remember them being read?

No, sir, I can't testify that they read them back to

them. I don't remember them being read back to the v1ct1ms

Q-

Well don't -- don t you train the officers to read the

statement back? The officer's the one that writes the

statement?

1a

~-Normally it is procedure but I can't testify that yes I

remember hearing those statement read back to the victims.

o

A

So you're not sure if they followed procedure or not?

It's not a written procedure it's just a good practice to

follow. I can't testify truthfully that yes I did remember

them reading them back.

o

Well you would agree that's the way you would have

trained-Officer Hunter?

A

That's.the how I:train officerS'te do it, yes.
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. then read it baCk-to the-perSon that's giving the statement
'and let them make any changes or any addltlons or any”

“'correctlons, is that r1ght7

'Q But that would have been the way you trained Officer

{ A 'This time I was watching him -- or trainee broke in, you
| their training. Then they go to master deputy for

during this tlme

A Yes.
f.Q Correct?

1A correct.

"Q They're going to write the statement down, write it down,

A That's the way I train them. It's not policy that is

followed that way. .

Hunter? |

A Actually, I didn't do his training I was just doing the
observation period.

Q Well, we keep talking, bouncing back and.forth about this
observation and training. Were you training Officer Hunter

or were you just watching him?

have two training officers for four week period each. That's

observation'geriod’and that‘s-what Deputy Hunter was in

Q And during that observatlon perlod, part of what you do

is you train them. Because if they learn somethlng wrong Or -

if they don't do something right, you are supposed to make

sure that it's done right?
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. trained the députy-to'do it.

| to sign a statement that wasn't true?
-was true.or not true. We were taking it, we had no reason toq
-Q  'Well, would Officer.Hunter-write down something that the

Q  Would he be trained to do that?

-A .No,.sir. .

-Q Thatfs;the.way he's trained?

Q All right. And in this particular occasion you can't be
sure that you told them how to do it right. Or that it was

done right?

A" I didn't say that. "I said there was no policy that you fi

have to read the statement back. 1It's nbt right or wrong,
it's not against policy if you don't read it back. So he

wasn't doing anything improper, it's not - the way I would.have

Q Would it be improper to get someone to.sign a statement .
that they didn't know was true?.
A What are you asking, I mean?

Q Just what I asked. Would it be improper to get a Witness]
A It's not improper because we didn't know if the statement
believe it wasn't true.

witness wouldn't tell him?

A No.

Q So what Officer Hunter would have written downﬂ¥§u;d,havg
been what the witness would.tell him?

A .Yes,-sirg




10

11

12

13

14

15

16

17
18
19

20

21

22.

23

24

25

MARKLUUDT CANNUNTURUDO DL M. pDARLRUL 1 ’ 1L

o ¥ O P O ¥ O » O » O

»

Yes, sir.

Okay. Can you identify those two items, please?

'-Yes,_51r
What are they7
The statements, a copy of the statements.
of whom?
of Chrls Snoddy and: Jarret Armstrong.
Okayr Is that your SLgnature on the bottom?
~ Yes, sir. |
' As a witness?
Yes.
- So you witnessed Chris Snoddy and Jarret Armstrong sign
thosé statements?
A Yes. |
Q Okéy;
MR. BARCROFT: Your Honor, I'd ask to mark these.

MR. MOORMAN: If he's not entering them right now, Your

| Hohor, I hawve no objectlon

MR. BARCROFT: Well I'm about to.

THE COURT: All right. Are yoﬁ offering them into

~evidence? .

MR.. BARCROFT: I am.
_THEQCOURT: ‘Any objectiony Solicitor?

MR. MOORMAN: Yes, sii, I would --= no, sir, I have no

bbjection} _I{m sorry, Your Hénor;iI;have no objecﬁion.
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‘knowledge taken then in accordance wifh the sheriff's

‘procedures and policy?

.incorrect.

‘A - That .was today, sir.

.Q After you learned I was going to subpoena the person from

THE COURT: All right, without objection, put them in.

(WHEREUPON, Defendant's' Exhibit No.'s 1 and 2
| were .admitted into. evidence.)
BY MR. BARCROET: |
Q Would it be fair to say that, Officer Cannon, that these

statements were as far as you know to the best of your

A Yes.

Q Okay. And when you arrived there oh the scene,_what;t;me
were you dispatched to the scene?

A It was around probablylabout S50 after midnight'till abduf
1:00, somewhere in that area. I don't have the report of
times. | |

0 Do you note in your report when you were dispatched?

A Yeah, in the report it's noted as 1:15. I think that's

0 Why do you think that's incorrect?
A - Because I looked at the CAD report and I think it was
like 57 after, 52.affer when I was dispatched.

Q When did you look at.the CAD report?

the CAD report for the records?

A I didn't know you subpoenaed. that, sir.
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Q But your time in your statement is incorrect, right? 1In

A -Yes, that's incorréctp~

'Q Can I look at it priefly? The last two pages that you

‘have - stapled together, are those part of your report that you

o » O » 0O ¥ O »

.A° Not-that form.

.report?

your report itself. You would agree that's incorrect?

o All right, sir. And do you have your report with you
there?

A Yes, sir.

prepared?
No, sir.
Who prepared_that?
That's the forensics unit.
Who is the officer that prepared that?
I don't see a name, sir.
Yod don't have a name on your's?
Not that I can see. I might be missing it.
All right, Did you review that in preparation for your

testimoﬁy today?
A No, sir.

Q You did not?

Q Well, did you -- on that report it notes that —-- that the

condition of the interior of apartment [l B vas neat and

orderly, would you~agree-withfthat descriptionwthat's in

125




11
12
13
.14":_'._.

15

16

17§

18

19

20

21

22

23

vy

25

Al h AANNSL NS A A

A I mean, it wasn't a mess. I mean, I don't know how neat

you're talking about but it wasn't like everything in

[-speC1flc place but it was not ransacked or dlrty *I-wonld-

[ cons1der it neat to my standards

Q You would?

A Yes.

Q  And also in that report it's indicated that---

MR. -MOORMAN: Your Honor, ‘I would object to him reading

from his report when Deputy Cannon said that he didn't

| prepare it.

THE COURT: 1I'll sustain the objection.

BY MR. BARCROFT:

fQ Well, officer, would you .agree that no items were remove
-or disturbed from within -the residences?

A No, sir, I would not.

'fé. You would disagree with that?

A Yes.:

1 0 Did you move the shoe or anything inside the residence

when you went inside apartment _

‘A .No.

1Q Were there any other -officers that been in there before

you .got there, to your knowledge?

A - Not before I got there, no, sir.

0 Were “there. any other officers that had arrived at the

| Scene before you?

.
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| :E Myself a”d-Deputy Hunter, yes.

Q At that tlme when you arrlved there, basically how you:'

'Mr. Armstrong; is that correct?

'Q  Okay. And how did you gain entry into apartment number

- © B

4?

The door was 6pened; I jﬁst seen him ‘laying there.

Whefe was.Mf. Armstrong when you arrived?

He was sitting on the sidewalk outside in front of number
4. 'Kind'of"_ - at the sidewalk.

down a little ways; is that right?

1a 1 petieve (NN 2-< 1 ‘are side by side. I think

A No, sir.

Q You were the first officer-arrived?

learned about this was talking to Mr. Snoddy and

A Yes.

o ' Okay. And what -- your report is based on what they toldr

you; is that correct?

A Yes, sir.

Q Okay. I believe you stated that when you first haq
contaét with Mr; Spain or when you saw Darryl Spain hé was
inside apartment _ | ‘

A Yes .

Q That was -- would that be his apartment?

A Yes, that was his apartment.

o verl, NN no (N ve tosecrer ond -

12]
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_s here and — is like the .door. I could be

mistaken, I don't know.

Q Well, you examined the inside of apartment _

right? -
A Yes.
And did you secure the area?
Yes.
All right. And did you examine the outside of the.afea,
apartments, front and back? |
A Yes.

Q And did you make any notes of what you foﬁnd inside and

outside in your report?

1 A No, sir.

You weren't trained to do that?

Q
A In my report?
Q Uh~huh.

A I don't héve;to document everything I observe in a
repoit.

Q Okay. And but as far as things that were inside or
outside you didn't -do that?

A _-No,isir,

Q When you checked.the_CAD report, Officer -Cannon, did you
happen to check who the call came in from?

A Yes, sir.

Q Call came 'in from defendants, didn't it?
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A There was one call in from them.

Q- The defendants called 911, didn't they? At 12:57, isn't |’

that right?

" MR. MOORMAN: *Your Homor.
THE COURT: I sustain the objection.

BY MR. BARCROFT:

Q- Doesrit~indicaté:whd'madetthé call?-

A- I don't have that CAD-report in front of me.
MR. BARCROFT: I don't have any other questions.
THE COURT: All right, Ms. Manigault.
MS. MANIGAULT: Thank, Your Honor.

CROSS-EXAMINATION

BY MS. MANIGAULT:
Officer, yoﬁ said you wfote your own repo£t?
During this incident I did not type the report.
You did not wrife a report at all?
No, sir.  N6 ma’'am.

So you're relying on the report of any other officers?

Q
A
Q
A
Q
A- The-initial report but memory on the scene.
Q So whose report are you relying on?

A Relying as far as such what information?

Q.° Any information.

A I mean, the information is typed but I can remember the
incident. .

o So thexahéWer*toFthe?questi6n3iéTTWhose report areé you
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A I mean, it's according on what information you’'re wantin%'

‘me to.

-Q Haﬁe ybu'gathefed.information from anybody's report, - .

A I looked at the report from Deputy Hunter but as far as

_A Yes, sir.

Q  And that would include the crime scene investigation

Q@ Not at any time during your investigation?
A No, ma'am.

19 Were you -- did you talk to any witnesses, neighbors at

relying on, anybody?

Officer??

information I remembered what happened, no I'm not actually
going by his report.

Q Okay. Now, is Officer Hunter's report and any other
officer's repért an official report? |

A Yes.

Q A part of this case?

report?

A Yes.

Q  All right. Did you at ahy'time ever review the crime
scene investigation report?

A No, ma'am.

the alleged crime scene?
A Yes, I did.

Q And do you have the names. of those persons you talked to?
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A I didn't get the names because they seen everything. after}

it happened. .They didn't have any information of  the

‘1nc1dent so thelr 1nformat10n was 1rrelevant

;;QT Okay So any lnformatlon from the w1tnesses was

irrelevant as far as you were concerned?.

‘A Yeah, they all -- everyene I talked to came up after it

ﬂaﬁpened'and.their information was just what led up —- I
mean, afﬁef everything was over with.

Q All right; So did you find any neighbor or' any witness
that witnessed any of tﬁe fighting or anybody hitting '
anybody? You found no one with that information?

A Not that told me.

Q They didn't tell you. All right. Did you find any
information -- did you talk to anybody that said they saw -
Mf. Bagwell come out of the apartment beside Jarret and

Chris?

A No.

Q Any neighbors?

A No.

@ All right. Did you find any neighbors that said that

‘they saw the glass being broken? Glass door in the back

being broken?

A No.

Q- bid you find any neighbors that said they saw any one of

- these gentlemeniwalking'around?
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| A Before it all-happened,Jno,-I.did not.

.A' Yes.

'reason to believe that the statement given to you by Chris
A I had no reason.
.Q On September 14th, 2003.

_A That's correct, I had no reason to believe that it wasn't

i:Q All right. And did they ever tell you about a peréon

-0 . a1l rignt.

A No.

Q The building or unit. Including Mr. Jarret and Chris?

Q ALl right. I believe you testified that M. Bagwell was
extremely intoxicated with a cut over his eyes?
A Yes.

Q And was sitting outside his apartment when you came?

MS. MANIGAULT: -Beqg the Court's indulgence.
BY MS. MANIGAULT:

Q All right. And-ybu.testified earlier that.you had no

Snoddy -and Jarret Armstrong was not the truth?

the truth.

named Bam?

A Notfthat I recall.

MS. MANIGAULT: Thank you.
THE COURT: Any redirect?
MR. MOORMAN: - No redirect, Your. Honor.

THE COURT: Thank you, you. can you can step down.

BEESIEIONNG e .
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rlght hand

- photograph, collect items from individual scenes.

| what does that designation mean?

A Senior téch, we have two’ techs, one's a junior, one's a

MR. MOORMAN: Your Honor, the State would call Officer

Chris Wilson to the stand.

* THE CLERK 'Plaeeﬁyeﬁt'left'hEhd'oh”ﬁhe Bible; raise'yeur"

Chris Wilson, after being duly sﬁorn, testifieq
as follows: |
THE CLERK: Thank you, you may be seated. Séete your
full-naﬁe for the record.
THE WITNESS: Jan Christopher Wilson.

DIRECT EXAMINATION

BY MR. MOORMAN:

Offfber.Wilson, who do you work for?

Greéhville County Forensics.

What' is your position with Greeﬁville Couﬁty Forensics?
Currently I'm a senior tecﬁ, senior forensics tech.

' What does a forensic tech do?

We work all crlme scenes throughout Greenv1lle County..

0 ¥ O » O ¥ O

When you say work crime sceres, how do you -- just very,
very briefly, how do you work a crime scene?

A Depending on the scene we process it for latent

Q0 You say that you're a senior forensic tech, what is --

”senior. Junlor is when you start off learnlng the calls, how]

13
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scenes or you can work. all the crime scenes by yourself

worked the crime scenes you responded to?

-or death calls.

A Yes, sir.

Q While you were working, did you respond to the Greenviile

10 Why did 'you respond to the Greenville Memorial Hospital?

to work a call and the equipment. Senior-tech_is-pretty much|

you've managed to learn the equipment; yeu work all the crime|

Q Do you have any other experience in law enforcement prlor'

to_comlng to the forensics department?

A I do. I wo;ked five and a half years with the Anderson
County Sheriff's Office. |

Q Did they have a forensics unit in Anderson County?

A They did. | |

Q As a deputy when you worked for Anderson County, who

A Mostly the officers or the deputies did. Their
forensics, the forensics division. .down there, they would

respond out if ‘the value was 50 much, money value or assault

Q = So you worked a lot doing crime scenes?
A I did.
Q Were you worklng in the early morning hours of September

14th, 2003?

Memorial Hospital?

A Yes, sir.

A In reference to securing_photographs.of individuals that
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were supposedly involved in a burglary incident.
O Who were the individuals you took pictures of that

| morning?i kil

A 'Afgéi”éffiviﬁé?dn'fhé scene I ﬁhbiographed.Stevé Bagwell.

and Darryl Spain.

Q If you would, please, take a look at these pictures.
1A A (Thé witness complies.)

-Q Are these the pictures you took of defendants Bagwell andf
- Spain in the early morning hours of September I4th, 20037
A Yes, sir.

THE COURT: All right, any objection?

.2 MS. MANIGAULT: Yes, sir.

3 THE COURT: What's your objectionf

.4 ' MS.uMANIGAULT; Your Honor}_may we approach?

5 | [HE COURT: Take the jury out for a minute, please.
L6 _ (WHEREUPON, the jury left the courtrooﬁ at
7. 'app;oximately 2:52 p.m.)'

L8 THE COURT: Let me see the photographs, please.

L9 Tell me, Mr. Mobrmén,.who the feet belong to?

20 _ MR. MéORMAN: Mr. Darryl Spain, Your Honor.

21 |- THE COURT: And—.——

22 MS. MANIGAULT: - Your Honor, as to.that photo of my client

23 you already ruled that that was not allowed in.
24 MR. MOORMAN:  Your Honor, my understanding was your

25 ruling was we had not laid the foundation necessarily.
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THE COURT: Well the reason i'had excluded that one
because it appeared to me that it was taken at the police.

station and he was handcuffed. But now I ‘understand that it.

was taken at the hospital: Who and what is that?

MR. MOORMAN: That again is Mr. Spain's heels, Your
Honor.

THE COURT: All right. You have an objection to this
photograph? |

MS. MANIGAULT: Yes, Your Honor.

THE COURT: On what ground?

MS. MANIGAULT: Your Honor, we object. There is already
one photograph taken at the hospital showing the same wound
of my client which is already into evidence. 1It's State's
Exhibit No..

THE COURT: What then is the reason for anqther one?

MR. MOOBMAN: The probative value, Your Hono?, is that
that picture has the red shirt on it that he was wearing that].
evening which 'is also in the statement.

THE COURT: All riéht, subject to your objection that
would be admitted. -

All right, Mr. Barcroft, you object to these photographs?

‘MR. - BARCROFT: No, Your Honor.

THE.COURT: All right, no objection.

Bring the jﬁry;

MR. -MOORMAN: Thank you, Your Honor.
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THE COURT: Go éhead and mark them.

MS. MANIGAULT: Your Honor, for the record my further

objectlon 1s that the report of C P Hunter 1s that I dldn't,

—— Mr. Hornsby reSponded to the hospltal to photograph the |

spspects injuries.
THE COURT: All right.
MS. MANIGAULT: Not this officer.
MR. BARCROFT: I weuld join in that objectien, Your
.'Henor. |
THE COURT: All right.
(WHEREUPON, State's-Exhibit No.'s 9 through 14
were admitted into evidence.)
(WHEREUPON, the jury entered the courtroom at
approximately 2:55 p.m.) |
THE €OURT: All right, you may proceed.
MR. MOORMAN: Thank you,-sir. |
_BYiMﬁ: MOORMAN : °
Q Officer1Wilson,.let me show you what has been marked as
State's Exhibit No. 9. Is this a picture you took that
evening?
A- Yes, it is.
Q 'Where'did you take this pictute?
‘A At the hospital, Greenville Memorial.
Q And whefis.depicted iﬁ“this-picture?

A - 'Mr. Bagwell.  Steve Bagwell.

oAt a7 e e
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‘What does this picture depict?

.the toes, in that area.

Q What's been marked as State's Exhibit No. 13, again,

Q Okdy. Thank you. Officer, was there another forensic

Q Let me show you what's marked as State's Exhibit No. 10.

A That is the “heel of.Mr, Spain. And what we're trying to
ihdicate is ih this area there Were several small lacerations|
to the heel area.

Q When you arrived at the hospital, was Mr. Spain. wearing
any shoes?-

A ..No, sir.

) lWhat does what has been marked as State's Exhibit No. 11,}
what dées this depict?

A That is the:foot again, of Mr. Spain. Agaih, several
small lacerations to that under the toe area to the.heel.
And there's one down at the bottomp

Q Okay. Let me show you what's been marked as State's
Exhibit No. 12.

A That's pretty much the same picture as the one before but

mainly focusing on the heel. The other one was focusing on

another picture of?

A . Mr. Spain's foot. This one is showing the suspected
blood from small lacerations oq‘the right foot. That's
Mr. Spain with kind of abrasions to his cheek, to his nose

and several red spots to his forehead.
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CHR1S W1ILSON-CROSS BY MR. BARCRORKY - 139

‘tech who responded to the ¢rime scene that night?

-

Q
A

“Q At the Greenville County?
. .
Q

. yours?

A He was a cop. Actually he was a senior tech, he would

A We bring it back if we need to test it we will. If not

A There was.

Q'”3th"as”that?fw"

‘It was JSéy:Horﬁ35yJL

Q Where is Joey Hornsby now?

A He is diseased. He was diseased Feﬁruary 13th of this

year.
MR. MOORMAN: Your Honor, I've got nothing further.
THE COURT: All right, Mr. Barcroft.

CROSS-EXAMINATION

BY MR. BARCROFT:
You've been in forensics how long?

A little over three years.

Yes, sir.

Okay. And was Hornsby a colleague or supervisor of

have been kind of a master deputy level over me.

A

Q Okay. - Any evidence that you -- that you take custody of

-

or seize at the scene or when you go out, what do you do withf

that evidence?

we place it in our property ‘and evidence section.

0 = All right. Ahd.did ibﬁ:ever’locate anofher_alleQed shoe?|

139
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1.0 Okay And dld you == to your knowledge, 'was a second

ﬂshoe ever located ot anyth1ng7 Dld;you.ask at .the hospital

Q Dpid you -- so your involvement in this case is strictly

.0f your involvement?

" A Yes, sir.

Q When you say abrasions, what do you mean by abrasions?

_tearlng of the skln.

‘have rubbed up. kind of using some kind of instrument or

_you though 1s that there were abra51ons on his face and

A I never went out to the scene, no, sir. All I went was

to the hospital.

about another shoe or do any checking yourself?

A No, sir.
you took photographs at. the hospital and that was the extent

A Yes, sir.
Q All right. And I think you did point out that there were
a number of abrasions on Mr. Spain's ahead, forehead and his

face, is that right?

A Abrasions most of the times are ripping of the skin or

Q .Okayr So there ‘was a tearlng of the skin to Mr. Spain,
Darryl Spain' s,_face and forehead; correct?

A Kind of on the. cheek where somebody -- something would

whatever could -have -caused that. Or using the fist could
have caused that;

_Q 'Well that?s all pure-speculation. I mean, my question to
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forehead, right?

A Yes.

Q You're not trained in forensics as far as how injtiries’ . :

“might occur ‘or not occur, are you? 'Are you trained in -

forensics or in gathering -- in how---
A Both.
0 --injuries can occur?

:\ We'ré-traihéd in both.

Q Okay. And what you've got there are cuts to the forehead|

and face and bruises and whatnot?

(There was no response.)
I'1l shoﬁ you the -- that's what you pointed out, right?
Abrasions, right. Not cuts but abrasions.
Well you said abrasions were tearing of tﬁe skin?
Lageratidns, cutting of the skin too.
Did you notice abrasions or cuts and tearing to the top
of Darryl Spain's feet?
A Not to my knowledge. I don't remember seeing any, no,

sir.

" Q If any glass had been removed, would you have taken that
.into your possession at the time that 'you went out to the
hospital?

"A If it had been removed and the doctor would have signed

it over, yes, sir.

‘0 " In fact, there wasn't any glass rémoved or -- from
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Mr. Spain was there?
A  Not at the tiﬁe, I believe he was still waiting for
treatment.
Q TWhen you say ﬁot at*the'ﬁimé, let's noE edge here, theret‘
wasn't any glass removed from'Mr. Spain's feet was there?
A No, sir.
Q Not at any time?
A I don't know, I took my photographs and left the hospitél
after I photographed him. |

MR. BARCROFT: No further questions.

THE COURT: Ms. Manigault.

" CROSS-EXAMINATION

BY MS. MANIGAULT:

Q 'Officer Wilson} you said you had no-further contact. with
anybody regarding this .case except for photos at the
hospital?

A Yes, ma'am.

Q And ‘that you had no further contact with my client except]

that?

A That's it.

MS. MANIGAULT: Thank you.

THE COURT: Thank you, step down.

MR.-MQORMAN: Your Honor, at this time the State rests.
THE COURT: All right, take t@e jury out, please.

(WHEREUPON, the jury left the courtroom at




10 -
11 -
12

13-

14

15

16
17
18

19

20
21

23

24

25. | ¢

titL If-that, in fact, was.the'ease, then, Your Honor; I

-would’wantito*prompt the Court that I was -- any exculpatofy;

Court .to inquire if, in fact, the Solicitor's Office was

for theé jury.  And you can argue that to.the jury.

approximately 3:05 p.m.)

THE COURT: Any motions?.

. MR BARCROFT- 'Yes, Your Honor Before ‘I do that 1f I

could, I would llke to 1nqu1re, there was’ earller durlng thlsi““

trial one of the witnesses, in particularly, Chris Snoddy,

‘told. the Court under oath that he advised the prosecutor‘that3

his statement was not true. And that it had inadequacies in

and something that I would be entitled to under due process, -

under the rules of discovery and Brady. And I would like the}

giveﬁithat information. And if so, why we were not advised
of that% |

THE* COURT: Solicitor.

‘MR. MOORMAN: Yes, sir, Your Honor. First off,
Mr.. Snoddyy'he I spoke with Mr. Snoddy on -- whenever I spoke]
with-him-he.did tell me that-there_Were inadequacies in ‘the
statement. He never'indicated to me that they were flat oﬁt
uﬁtruei We'did.provide-Mr.'Barcroft with his statement and
Ms.‘Manigault'his etatement in discovery.

THE'CbﬁRT& ' So what else your -- you cross—-examined him

if what you. say-is true then that's a matter of credibility

. 'MR..BARCROFT: T unde#étahd:that; I wanted to confirm-

143
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‘fallbwing the -inquiry.

- raised and put on.the record up to this point. Your Honor,
-there's —— there's absolutely no .credible evidence, Your
‘Honor, to number.one, to put my client inside the apartment .-

-of apartment _ In addition, Your. Honor, there.is-

. crime even if the Court were to take the position that there
‘only -witness that gives any indication that Mr. Spain may

] have even been in the apartment is -absolutely wholly

}-to go forward on that I think there's no evidence at all that

‘particular case, Judge. - There's no --.if you're referring to}

| the broken window, .and actually there's no evidence that saysT

that he, in fact, advised him of that. Because frankly, I

find that somewhat unbelievable. Your Honor, I thank you for

At thiSﬁtime we move*fér-a.directéd1Verdict“éndii would

say incorporate into that the objections that have been

absolutely no evidence that there was any intent to commit a

was any evidence of Mr. Spain was, in fact, in the apartment.

And clearly any of this testimony from Mr. Snoddy who was thel

incredible I think, Your Honor. And again, even if you were

there was any intent to.commit a crime in the apartment.
THE COURT: Damaging-personal property is not a crime?

“MR. ‘BARCROFT: Damaging personal property is not in this

that he broke the window.
THE ‘COURT: 'Well there was ‘the broken television.

; HMR.-BARQROET:_.Rightﬂ;jipat Was'reportedﬂa yéar and a

A4
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‘even intimated that he may not have told the officer that.

into the apartment. They're conflicting storiés in the best

but I would ‘ask ‘for a few moments to---

half---

THE COURT: I think that's an issue for the-jury,
M%, ﬁarbfof£} 'Yourimoﬁiohﬁis deniéd? o R

THE COURT: Ms. Manigault.

MS. MANIGAULT: Your Honor, as to Bagwell we would also
méve for a directed verdict and all of our objeétions made byl
Defendant Spain. Your Honor, and as far as to the’
'information regérding the statement of Chris Snoddy, -it goes
more particularly to Bagwell because he in his statement said
that he saw both males which would include my client. He

testified today that he did not see —- he did not see him and]

So for my client was very important that we know that. I
understand that we have the entire statement. There is no
indication of intent as far as a crime to be committed.

There is no indication that my client even broke in or went

1ight*for-state, Your Honor. Their alleged vicéims present
conflicting stories and highly incredible. And I would ask
the-Céﬁrt to direct a verdict.

THE COURT: Your motion is denied.

MS. MANIGAULT: Thank you.

THE COURT: All right, you got some testimony?

MR. BARCROFT: Your Honor, I do anticipate some testimonyl

rEte o

g —
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‘THE COURT: All right, I'11l give you five minutes.

MR. BARCROFT: Could I plead for 10, please?

THE COURT: All right.

MR." BARCROFT: Thank yéu, - Judge.

(WHEREUPON, a short break was taken.)

THE COURT: All right, where do we stand with respect to.
testimony from the defense?

MR. BARCROFT: Your Honor, we're prepared to call a few
witnesses.

THE COURT: All right. You're going first?

MR. EARCROfT: Yes. .

THE;COﬁRT: And, Ms. Manigauit, you likewise will have
witnesses?

;MS.:MANIGAULT:. Ygur Honor, I may just have my client but
I would like the -Court to make a ruling on a criminal reéord |
er'me.bef§§e the jury comes in.

THE CQURT: All right.

MS. MANIGAULT: My client was recently convicted in.
Spartaﬂburg County-of.burglary second---

- THE COURT: Recently?

MS. MANIGAULT: Yes, sir. June 2004. June or July 2004.}.

THE COURT: Okay. |

MS. MANIGAULT: So I would ask the Court to include that
bedausetoflthe-c;oégngss of relationship to this crime. 'It's

‘a recent convictipn.anﬁ it might be more prejudicial than




probative.

THE COURT: Solicitor.

MR. MOORMAN: Your Honor, we'wbﬁicpﬁbt - we would not
.seek'to ihttséﬁée éﬁe Bdrglary fécégafJ: T |

THE COURT: Okay.

Okay, bring the jury.

MR. MOORMAN: And, Your Honor, before -- may I inguire aé‘

to date of birth and social security numbers for the lay
witnesses so we can ruﬁ criminal histories?

THE COURT: All right, sir.

MR. MdORMAN: And we have -- we've got -—-

Your Honor, just so you know there's, aside from the
burglary this defendant does have other convictions that we
seek to” introduce.

THE" COURT: All right.

MR. MOORMAN: He's got five fraudulent check convictibns;
he;s got a shoplifting conviction from 1998. Which we would
allege are crimes of dishonesty which would be édmisSible-
under 609.

THE COURT: Ms. Manigault.

MS. MANIGAULT: Your Honor, we would allege that the
frauduleﬁt'check chatgés that they should be excluded because

What was it, ohe-Yeér?

MR. MOORMAN: . These are Magistrate'iével offenses.
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MS. MANIGAULT: They're not one level offehses, Your

Honor. They're Magistrate level so we'd ask---

THE COURT: How about that, Solicitor?

‘MR. MOORMAN ; 'ééur'ﬂonor; I Qéuld direct ‘the Court's
attention to 609(a)2 alleged crimes of dishonesty. The
requirement that the crime be in excess of one year is found
to be under 609(a)l.

THE COURT: So which one are you relying on?

MR. MOORMAN: Crimes over -- (a)2. Let me double check
that.

THE COURT: 609.

MR. MOORMAN: (a)2.

THE COURT: (a)2.

.MR. MOORMAN: Yes, sir. It says evidence that any
witness has been convicted of a crime shall be admitted as
involve dishonesty, false statement regardless of the
punishment. y |

THE.COUﬁT: Howrabéuﬁ that, Ms._Maniéault?

MS. MANIGAULT: Your ﬁonor, we still believe that the
fﬁaudulent check charges are of such a nature that they
should be_egclgdéd_ _

THE COURT: I think it's admissible under 609(a)2.

MR. MOORMAN: ' Thank you, Your Honor.

MS. MANIGAULT: As well .as the shoplifting?

THE COURT:. Yes. .
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' BY MR. BARCROFT:

office; is that correct?

MS. MANIGAULT: Thank you.

THE COURT: All right, bring the jury.

_(WHEREUPON, the ju;y”entéred'tﬂe’cdurtroomhaﬁ[:

aépﬁdﬁiﬁaﬁeiy.Bzésjﬁim.)
THE COURT: All right, Mr. Barcroft.
MR. BARCROFT: Your thor,er. Spain calls Butch Johnson.
MR. SPAIN: Patterson.
MR. BARCROFT: Patterson, excuse me. Joe. Patterson I
think is the name.
Mﬁ; MOORMAN: Your Honor, may we approach?
THE COURT: Sure.
(WHEREUPON, a bench conference was held.)
THE CLERK: Place your left hand on the Bible, please,

raise your right hand.

Joe Patterson, after being duly sworn,
testified as follows.
THE CLERK: Thank you, you may be seated. State your

full name for the record.

THE WITNESS: Joseph Patterson. They know me as Butch in

the sheriff's office.

DIRECT EXAMINATION

0 I'm going to call you Butch too since you're use to goin%

by Butch. Butch, you are here'pUrsuant to request from my.

149
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~you're employed?

back on September the 14th -- 13th and 14th of 20032

A That's correct

‘records show.

A That is correct.

0 All right. And if you would, please, tell the ‘jury where

A "I'm embloyed in communications a£ the Greenville-Couﬂfyl:
Sheriff's Office.

Q How long have .you've been in communications?

A Eight yeérs. |

Q All right. And did -- pursuant to my request did you’

research and check 911 calls coming into the sheriff's office

A Yes.

Q ALl right. And specifically calls related to [N

-lor— » [ -

Q All rlght. Now, weré_there -— was there a 911 call

placed from apartment ] on -- back on that night.

THE COURT:  Hold on.

"MR. MOORMAN: Your Honor, I would object on the basis of
héarsay. |

THE COURT: I'm going to allow him to testify what the
records show.

MR. MOORMAN: Yés, sir.

THE COURT: All right. So.jusﬁ have him relate what the

MR. BARCROFT: Yes, sir.
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BY MR. BARCROFT:

Q Do you have the records with you?
':Yes, Sf%;lh

.Did Qéh.téseatch those técordé7-'
Yes, I did.

Okay. And do the records indicate---
THE COURT: No, you're  leading him. Let him testify és
to what they -- |

. MR. BARCROFT: All-right.

BY MR. BARCROFT:

Q All right. Tell, me, Officer, what does the record

1ndlcate relatlng to any 911 calls back on that date placed

e 1

A A.call from service was taken on September - 14th at 57

-. It was a disturbance call.

All right. Do the records - indicate who made the call?

Q
A | It was made, according to the 'records, by Steve Bagwell.
Q All right. By Steve Bagwell?

A - Yes.

All right. And it was ‘categorized as a disturbance call?

Q
A Yes, sir.
Q

-~ All right. And if you'would; please, what can that

indicate? What can a disturbance call mean?

MR. MOORMAN: Your Honor.

151
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BY MR. BARCROFT:
'@ - What kind of things can be categorized-as a disturbance

callr

'Q - All right. What kind of calls are typically categorized .

BY MR. BARCROFT:

THE COURT: I sustain the objection to the question.

MR. BARCROFT: Well, Your Honor --

MR.;MOORMAN: I renew my objection.
THE COURT: I sustain the objection.
BY MR. BARCROFT:
Q Officer Johnson -- Patterson, did you ——.were you tralne%
in communlcatlons when you went to work at the sheriff's
department?

A Yes, sir.

Q Were you trained in. how to log calls in when a call comes
in-over 9112
A Yes, sir.

Q And are all calls categorized as disturbance calls?

as disturbance calls?
MR. MOORMAN: Your Honor; I would renew my objection.
THE COURT: I sustain the obﬁection.
MR. BARCROFT: Your Honor---—
THE COURT: I sustain the objection.. Move on, please,

sir.
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0 How were you trained on what calls are normally
catggorized as disturbance cal;s?
MR. MQORMAN}i’I'reneﬁ'my-objec@igﬁ; x
i'TﬁﬁﬁéOdﬁT}ﬁ}i éusfain'thetoﬁjécfiéﬁ.'
MR. BARCROFT: Your Honor, I'm going to - I think I wan£
to proffer that.
THE COURT: All right. Take the jury out.
(WHEREUPON, the jury left the courtroom at
approximétely 3:30 p.m.)
THE COURT: All right, go ahead.
BY MR. BARCROFT:

Q Officer Johnson or Patterson, excuse me, Butch. What

calls are you trained -- were you trained that can be
categorized -- that would be categorized as disturbance
‘calls?

A Until we know specifics on a call when it comes in, it
can be categorized anything basically from somebody wanting
someone out of their house, to someone talking loud outside,
to basically anything could be a disturbance call.

Q All right{ Is there a separate category for burglary

" calls?

A . Yes, sir, there is.

Is there a separate category for assault calls?

Q
A Yes, sir.
Q

Is there a separate category for other types of crimes?

153
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call.

the witness --

A Yes, sir.
Q And this call was categorized as a burglary call -- or as
a disturbance call when it was called in?’

A Initially put in by thé telecommunicator as a disturbancel

MR. BARCROFT: Your Honor, I think that he can_testify'tor
that.

THE COURT: I disagree; I disagree, sir, and the
ruling's still sustain.

Bring the jury.

MR. BARCROFT: Your Honor, I think that obviously thé
jury doeén't know the process or.the typical proceedings of
-the.comﬁunications in the sheriff's office as far as
categories of calls. I think for the benefit of the jury
they should be allowed to be educated on what type of calls
or what kind of different categories there are and what kind
of_calls-would.fallfin the different categories.

THE COURT: I disagree.

Briné the jury. -

MS.. MANIGAULT: Your Honor, just one question. May I ask

THE COURT: Sure.
MS. MANIGAULT: For the Court's review, may I ask the
witness --

THE COURT: Go ahead.
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BY MS. MANIGAULT:

' Is that a legltlmate questlon7: N
A What was it she asked?

Q Is a disturbance call andfa burglary call the same thing?|

A No,
THE
MR.

getting

way, an

of call

THE

MS.

THE

Mr. Barcroft to ask it or do you want to?

MR.

THE

THE'

7

ma'am.

"COURT: - Solicitor?

MOORMAN :

-- first,

indirect way to first to get hearsay in by what kind '

was made.

‘COURT: All right, I will allow that one question.
‘MANIGAULT:

‘COURT: Nothing further, okay. Now you want

lCOURT:"All right, bring. the jury.
(WHEREUPON, the jury entered the cour£room-at
approximately 3:33 p.m.) |

COURT: _All right, Mr. Barcroft.

MR. BARCROFT:

BY MR. BARCROFT::

Q 'Butch,

thing? AT

CROSS-EXAMINATION °

Q. ,Is a dlsturban e call and a byrglary call the same th1ng°;

I would object-for the same reasons. We're|

I don't believe —- I think that this is a

Thank you, Your Honor.

Yeah, I'll ask it.

Thank you, YourHonor.

Viﬁlé'Qistﬁfbaﬁce call 'and a burglary call the:same|
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A No, sir.

Q All right. And this was a'disturbancg call?
‘MR . MOORMAN: -Your'Hpnqr, I object.

'Tﬁﬁiééﬁﬁi: That's beén.asked-and answered. Anything
else, Mr. Barcroft?

MR. BARCROFT: Yes.
BY MR. BARCROFT:
Q Now on the -- as the dispatcherzgets_additional
information do they make additiénal notes on the record?
A Yes, sir. According to the. officer at the end of call.
Q Okay. And what does the record shéw regarding -- is
there any additional inﬁormation that the record shﬁw
regarding this call that occurred -- that céme in---

MR. MOORMAN: 'Your.anor, I would objéct.

THE COURT: Take the jury ouﬁ.

(WHEREUPON, the jury left the courtroom at
approximately 3:34 p.m.)

THE COURT: All right, whaﬁ's the answer to that
question?. 2
A Yes, sir, there is..

THE COURT: I want to know what it is. I want to know
what you're testifying to if I allow. _
A We use 10 codes when we .go back and update a call. And
£he first one, of course, was a disturbance that originally

came in. A 1086 which is an assault. 1073, intoxication.
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and then, of course, they called for forensics which is a

. 30B, Bravo. And those were all added to the call before it

s

THEftouﬁf;' SOIiéiESQf;uqq

MR. MOORMAN: Your Honor, I would object because now
Qe've got multiple ‘layers of hearéay. Not only do we have
thé“offiéer who calls in updating‘thé call which would be

hearsay because we've got this out of court statement

"informing the dispatcher as to what was happening. But we've

gdt the statement of the dispatcher memorialized in the

. record itself. So the State would argue we've got two layers

of hearsay and that's excluding the layer of hearsay of the
defendant based on whatever information the officer gleaned
from him. We would argue there are multiple layers of

héarsay*with his testimony. And Mr. Barcroft has not laid a

: sufficient foundation for exception to hearsay-

MR. BARCROFT:,'Your'Honor, I'1l go through and lay the’

' foundation. They're business records and I'll be glad to go

through that. I thought that had already been sort of ruled

on officially. But a business record is an exceptioh to

hearsay and it's not hearsay. Therefore, it's allowable.
The fact that it's hearsay is not a reasonable objection. If

this is an official business record kept in the ordinary

course of business.

' MR. MOORMAN:  And the State's position would be that the

157




158

10

11

12

13

14

15

16

17

18

19
20
21

22

23

24

25

N Nt ded de LT3 L A ASANNIN/LY a4 is A 150 75 LN AN/L L A ° Low

record itself is not the only statement here. We have a

statement that was memorialized in the record from an officer|-

~who's called in to update the record. ' We also have a .

statement ‘from a-aispatcﬁef that entered it into—--

THE COURT: All right, who made those notes, additional
calls, sir? Do you know that?
A -How it was closed out, the primary on call was Deputy
Cannonm

MR. BARCROFT: He's here.

THE COURT: I'm going to allow him to testify to only'
what the record shows. And let him tell what the code number

translates. But that's it. Then 4if you want to put the

.Witness back up.in reply -then you can do that. So all he's

-- he's just going to answer that one qqestion.

MR. MOORMAN: . Your Honor, what's the question again?
What do the records show? ‘

~THE COURT: What does.that record show.

MR. MOORMAN: Okay. . Okay. |

THE WITNESS: ;qudée,.can I ask a question?

THE COURT: Yes, sir.

THE WI?NESS: ;Do-you.want me to say what the 10 codes
are?

THE COURT: .Jﬁst the code numbers that were related to
"you and what.they stand for. IThat's all. |

THE WITNESS: Okay. -
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THE COURT: -
'(WH@REUPON, the jury entered the courtroom at -
<< i approximately 3:37 pLi.)
\THE COURT: right, Mr .
BY MR. BARCROFT:
Q Do your official records there show —— indicate that

there were other 10 codes called in? What we call 10 code?

Yes.

All riéht.

1081.

All right.
information do

information do

A Next one's

intoxicdtion.

Bravo.

Q-' Those were

céll that came
3 Il

A To the best of my knowledge, yes, sir.

Q0 That's what the record show?

A Yes, sir.

Q- -Okay. Now, did ybu'cheék the records to see if there

were any calls

'25.~“TAW'"Yes, sir. .

that came in in relation to -- from apartment

All right, bring the jury.

All right, Mr. Barcroft.

The first. 10 code would be a disturbance?

Then what -- then tell us what other
your records show? Specifically what
your records?

a 1086 which is an assault. 1073 which is

And then, of course, forensics was called 1034

all as a result of the call -- the disturbancq

in from apartment _
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- A - There was none.

'Q  And on the 13th or the 14th, any cal;s'from apartment . [

A  No, sir.

Q On that date?

N

MR. . BARCROFT: No further questions.
THE COURT: Ms. Manigault, do you have any qﬁestions of
this witﬁess?

MS. MANIGAULT: No, sir.

THE COURT: All right, Solicitor.

CROSS-EXAMINATION

BY MR. MOORMAN:
Q Officer Patterson, that record you alluded to earlier,

that doesn't refer to every single call that communications

gets,

does it?

a

Just for this call on this particular is what I have.

. That's all you brought to court today?

l. a It was the same location the normal procedure is to

- update the current call that is in the computer,

- A I don't know if any of that would happen, it‘s possible. |

,Q:
A I brought everything related for the timé that I was
asked to research. | -

Q If another person had called, it is.possible that that

call would not have been entered in.on that CAD system?

Q Are there times when that information is not updated?
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Q- 1If a caller were to call on a cell phone, for example,

would you get the address? Would the. address information

come up on display-autbmétically‘liketit*would from a LANEl“.JT

line?

-A No.

iQ It would not? -
A No.

Q If someone were to call and very shortly they were on the

phone and the.police were to arrive and they said nevermind,

don't worry about it and hung up; - would they have been
recorded on CAD-—--

MR. BARCROFT: Your Honor, I'm going to object to that
question, there's no foundation for aﬁy -

MR.:MOORMAN: Your Honor --

THE COURT: I'll allow it, go ahead.
A No, we would not have put -- if they_said forget about
it, no we wouldn't put it in.

MR. MOORMAN: I've gét nothing further.

THE COURT: Step down.

MR. BARCROFT: Your Honox, if I could in brief response.

REDIRECT EXAMINATION

BY MR. BARCROFT:
o) If one someone were to call on a cell phone and ask for
an officer ét a location as in -- that would be entéred*into

the system, -would it not?

161

A
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\
1 A ' Yes. - . | ' _

2 ] MR. BARCROFT: Thank you.

3. THE ‘COURT: -Step down.

4 :All"}iéﬁt, Mr. Bércroftf

5 - MR. BARCROFT: Your Honor, I ask that this witness be

6 | excused.

7 |  THE COURT: He's excused.

8 MR. BARCROFT: Call Jerry Spain.

9 THE CLERK: Place your left hand on the Bible, raise your

10 right hand.

11 Jerry Spain, after being duly sWorn, testified:

12 as follows:

13 THE CLERK: Thank you, you may be seated. State your
14 name for the record. |

15 THE WITNESS: Jerry Gene Spain.

16 | - _ .DIRECT-EXAMINATIQN

17 BY MR. BARCROFT:

18 Q How old are .you, Mr. Spain?

19; A 35 today.

20 Ql, Okay;U-And what do you for employment?
21 A I'm self-employed.

Zé Q  Okay.

23 A _.Elect;ical cont;actor.

24 Q -HOW'Long have.you been doing that?

25. A.. 6 and a half almost 7 years now.

Coa
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'you see Darryl that day°

. A  Would that be a Saturday? I don't krow the day of.the

- Q All right. And why would - you have seen Darryl on that

‘0 Need to be sure and speak up for me now. Was Darryl
"A- -Yes, sir, they did.

‘A - Yes, sir.. Directly afterj5300 they go home and I go to

1 w1th thelr apartment do you recall on that day’ _

Q And you're related to Darryl Spain, 'is that correct?

A Yes, sir, that's my brother.

TJ:QH.”All rlght ' And back on the 13th of September, 2003, dld"

-----

13th.
Q Well, on Friday?

A Friday, yes, 51r I sure did.

Friday?
A - Becaiise he would have worked a normal working houf shift

with me during the day and then -that evening I would have

paid him. Came by and paid him and the other employees their

money.

living with Steve Bagwell at that time? Did they share an

apartment?

Q  Okay.. And ‘did you go byaand pay Darryl in the normal

course that you —— on ‘that day?

. the Bank I would have gone and got the money and came by and f

paid them accordingly.

o ALl rlght - Now, did'-47WaS tﬁére.any-damage or problems |

t'.. e
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A On Friday?
‘MR. MOORMAN: Your Honor---
_,LIHE?QQURQ:_Jﬂdld Qﬁ:.:ﬁold on.
 Mﬁ;‘M66RﬁAN:' I bbjéé%iﬁb.fhé felevance._
THE COURT: What's the rélevance of this, Mr. Barcroft? .

MR. BARCROFT: Your Honor, if you'd allow me a little

. leeway I;think that we'll be able to show—--

THE COURT: This Friday the 13th was what day in relation
to the aileged offense in this case?

MR. BARCROFT: Your Honor, this alleged offense'happened-
they say around 1:00 a.m: on the 14th. So this was .the
F;iday night into Saturday morning of the alleged offense.

MR. MQQRMANE Your Honor, my understanding the question
is that he's réferring to apartment _ I don't

understand. I could be mistaken but I don't understand what

|.the relevance---

‘THE COU.RT; What's the relevance of apartment —
MR. BARCROFT: Yoﬁr.Honor, the evidence, I believe, is

going to show where Mr. Snoddy and Mr. Armstrong broke---~
THE COURT: ﬁo;'I-sustain the objection.

MR. BARCROFT: -Your Honor, may I be allowed to finish?

':,can I.approach?

THE 'COURT: 'No, sir. - No, sir. That has no relevance to

{ BY'MR. BARCROFT:




Q Did you return to Mr. -- to Darryl's apartment shortly
Y

after the 13th?

‘A I did. I-didt'.FbllowiﬁgJiﬁ'WasfSﬁnday??ffdén“takhew}the.

date.
Q All right. What was the purpose of yOur returning on
. Sunday?

MR. MOORMAN: Your ‘Honor, l would object to the relevance
of him returning to another apartment at least a day and a
half after this happened.

MR. BARCROFT: Judge---

THE COURT: Take the Jjury out, please.

(WHEREUPON, the jury left the courtroom at

approximately 3:47 p.m.)

“THE -COURT: Why does your questioning go to the apartment

of the defendants?

MR. BARCROFT: Goes to the -- Judge, I'm —= I'm -= 1 '
haven't even -gotten the firSt-questlon.and he's objecting to
relevance. And if you would give me aome leewa} I can show
you how---

THE COURT: Tell me what you're going to put in,

Mr. Barcroft.

MR. BARCROFT' Yes; sir, Judge. The day after this
alleged offense, on Sunday, this gentleman returns to my
”cllent s apartment and whlle he s there he encountered Mr..

ffShoddy'or Mr. Armstrong who tells him what ‘happened the day.
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.gentleman -- what Mr. Armstrong told him happened.

] relevant.

h¢to what was told to. him by the alleged ‘victim the day after,

‘question Whethegﬁor;npt,it comports- with .Rule 613 related. to
.a:ﬁrier.inconsistentnstatement In that under 613 if he
wanted to use thlS statement that my victim allegedly made to

|- the brother,.lhbeileve.the apprepriateuway to have done it

before. Now, I think that's clearly submissible (sic).
'THE COURT: All right.

MR BARCROFT I, apologlze, Judge, but---

THE COURT, Well you re not trylng to get any testimony
as to the condition of the defendant's apartment?

MR. BARCROFT: .Yes. Because it will verify what this

THE COURT: Well -you're getting the cart before the
horse. Why don't you get the testimony in---
MR. BARCROFT: Well that's what I'm trying to do and then

he objects because it's a day afterwards saying it's not
THE COURT: Sollcltor, Wlth ‘respect to any testlmony as

is that relevant?

MR. MOORMAN: <Your -Honor, I would question -- I would

would have been to ask my victims during cross-examination
whether or. not they made a statement to .this man.
THE CQURT: “How-ab0ut that, Mr. Barcroft?

. MR.. BARCROFT -No, ‘Your. Honor.

THE COURT “_You have to lay a foundatlon for the purpose .
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of impeaching .him.

'“V-states 1n court one thlng that happens and then ‘hé" tells my

" put it all in the record.

‘A Yes, I did.

' happened when you got to the apartment?

"A Yes, sir.

- MR, BARCROFT Your Honor, the foundatlon is laid. He

cllent somethlng dlfferent that happens
THE COURT: You didn't lay a proper foundation on that,
Mr. Barcroft, I've got to sustain the objection on that, sir.
All right, anything else?

MR. BARCROFT: Yes, sir. I would like to proffer it.

THE COURT: Go right ahead.

BY MR. BARCROFT:

Q Let's -- on the Sunday- after this alleged break-in, whicql

would have been the 14th, did you return to Darryl's

apaftment?

Q All right. And what happened -- what did you -= what

A Well when I got to ‘the -apartment I eventually got out of
the car. At this time I see Jerry standing out in front of

the apartment complex at his door.

Q That's Jarret Armstrong?

Q All rlght

A" At that tlme "% learned that’ Darryl and Steve Bagwell werew'

'not at- the. apartment,_they were actually “incarcerated because'

167
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‘ the apartment did- you yourself have knowledge that Darryl haJ o

‘you had happened?

Darryl Spain, my brother, had.broke into his apartment and

the nights events prior to it. I asked him——-

Q All right. Let me slow you down. So when you arrived at]

been arrested at that point?

No.

You were looking for Darryl and Steve; is that right?
Yes.

And you.didn't find them?

No.

So what happened?

OO P 0 P 0O ¥

At that time when I learned what had'happened to them
through Jarret, I asked him what went on. What happened and
why. He did not want to talk out31de, he asked me to step
inside of his apartment. And he carried on further with the
conversation.

Q All right. Tell the Court what did Mr. Armstrong tell
A He .started off the conversation .with telling me that

his roommates.

0 All right.

A Broke into Jarret's apartment.
Q Okay. |

A At that time he started showing me broken glass, the
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all T saw was broken glass. And he tells me that Darryl

broke in. That he was very angry at him and that he came

1. home and saw them in’ there and: proceeded to go .after -them.

And ended up* beatlng them up I asked him' how bad’ ' He told."

me very bad.
He said, I was mad. I wanted to kill him. He said he

took‘his-butt of his gun and went nmext door to apartment-

- which is Darryl and Steve's apartment. And Steve

was in the recliner and he said he hit him against the head
with the butt of his gun. He also told me through the course
of them slamming -— Jarret told me they beat hiﬁ-up and was
slamming him on the apartment c0mpiex parking lot and
dragging him around.

Who?

Jarret told me this.

They were dragging and beating up who?

_Darryl Spain.

Ail'right.

And he told me again, I wanted to kill him. I shouidl
have killed him. I should have killed him.

Q - Did he tell you why he wanted to kill him?

A  He told me he was angry with him first of all because

Darryl had mentioned to the lady that lived in between the

two apartments; which would be apartment _ that 7

Jarret at apartment _ was selling weed. Marijuana. .
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And he did not like that.
Q All right. Did he tell you anything else at that time?

A .Yes. . He proceeded to tell me a little bit more about the

hflghtlng and what went on, I asked him how _many people ‘were

on him?
And he said; A bunch.

And at that time he told me, I -even had him up, this is -

- Jarret -speaking, he said, I had him up agalnst the brlck wall

L S

with the gun to his head and was going to kill him. That's

huwhat he told me.

Q Speaking of who?
A Speaking of Darryl Spain.
MR. BARCROFT: Your Honor, that'wouid be'extent of my
proffer. | . | | |
THE COURT: All right, I'm going to sustain the objectioh
based on Rule 613. ‘All right.
Anything before I bring the jury?

MR. BARCROFT: Iour:Hpnor, I would just mention,.I know -

that I asked Mr. Armstrong if, in fact, he didn't cause the

injury to Mr. Bagwell by. the butt of a gun.’ And he denied
it.

THE COURT: I sustain the objection.

_Bring the jury.

..MR..BARCROFT: - Your -Honor, while the jury -- one momenthi,'

_./THE. COURT: -Hold .up.
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'Make them part of the record, not as exhlblts, but for the

MR. BARCROFT: Your Honor, I also as part of the-proffer,'
Your Honor, I was going to'put'ih'these pictures.

THE COURT ' All rlght, just put them 1nto the record

record only.
(WHEREUPON, Court's Exhibit No. 1 was admitted
into évidence;)
THE COURT: ’All right, bring. the jury.
(WHEREUPON, the ﬁury entered the courtroom at
approximately 3:55 p-m.)
THE COURT: All right, Mr. Barcroft.
‘MR. BARCROFT: One minute, Your Honor. Nothing further.
THE COURT: Ms. Manigaplt, do you have any questions for
this witness? '
+MS. MANIGAULT: No, sir.
\ THE COURT: Solicitor, any questions?
MR MOORMAN: No, .sir.
THE COﬁRT: Thank yoﬁ, you can. step down.

MR. BARCROFT: Call Ronald Spain, Sr.

THE CLERK: Place your left hand on the Bible, raise your].

right hand, please.

Ronald Spain; after being duly sworn, testifieﬂ

as follows:
_THE CLERK: Thank you, ybu may be seated. State your

name for the record.. -

17|
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| ‘BY MR. BARCROFT:: -

':¥Q Okay, I need for you to make sure you speak up so the

-.days later?

1 A Yes, sir.

~.what his physical description was at that time?
‘A Yes, sir. We were standing between the glass there at
| the -- and he came up, had on his uniform. And he raised ‘his}:

shirt up, you know. He was completely bruised and . skint

-And.- he also pulied up his pants leqg and showed where the
‘front of his leg and top of his feet were skint and bruised
pretty bad.

‘0 All right.

THE WITNESS: Ronald Raymond Spain, Senior.

‘DIRECT EXAMINATION

last juror over in the corner can hear you, okay?

A Yes, sir.

Q Did you see Darryl Spain the night that he was taken to
the jail as a result of this alleged incident?

A Not that night I didn't.

0 When did you see him? _

A It was the Monday following the incident.

Q Right. Okay, the Monday after the very -- just a few

-

Q  All right. If you would, would you please tell the jury

(sic) like on his chest and on his stomach and on his arms. |

A Of course his face was pfétty well bruised up too.




10

Q All right. And-the -- are you familiar -- do you know
what size shoes Darryl wears?

A Yes, sir. .

'Q - What siie’shoés.ddeé Déft?l-ﬁéaf?-f'

A A9.
0 - All right. And this shoe that's in State's Exhibit No.
5, is that Darryl's shoes?
A I'm not familiar with that shoe.
Q Ever seen Darryl wearing that shoe?
A No, sir.
MR. BARCROFT: I have no further questions.
THE COURT: Ms. Manigault.
MS. MANIGAULT: No questions, Your Honor.
THE COURT: Solicitor.

- CROSS-EXAMINATION

BY MR. MOORMAN:

" Q Just one -question. You lovejyodr son don't you, sir?

A Yes, sir.

MR. MOORMAN: Nothing. further.

THE COURT: Thank you, yau can step down.
MR. BARCROFT: Your Honor, we rest.

THE COURT: Ms. Manigault.

MS. MANIGAULT: Beg the Court's indulgence, just a

.second. - . : : S

(WHEREUPON, Defendant's Exhibit No. 3 was

.1_73;;:
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marked for identification.)
MS. MANIGAULT: Your Honor, we have one witness. We call
-Defendaq;fs;eye'Bagwelgl
| ' fHéiCOBRT; 'égm;'éfdﬁnd; pleaée; sir.
THE CLERK: Place your left hand on the Bible, raise youf

right hand.

Steve Bagwell, after being duly sworn testified]
as follows: :
THE CLERK: Thank you, you may be seated. State ‘your
name for fhe record.
THE WITNESS: Steve Randall Bagwell, II.

DIRECT EXAMINATION

BY MS. MANIGAULT:
Talk a little louder. What's your address?

Right now?

Q
A
Q Yes, sir.
A
Q Okay, I didn't Undérstand a thipg you said. ' Say it

Okay.._How old are you?
I'm.28.
- Are you:employed?

Yes, -ma'am.

-'Wheré*:xwy¢u;h9ik?'..
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'Q All right. What time was that?

Q Did you go back to your apartmeht?

JGS Electric.

How long have you worked for JGS Electric?
. For: about - g01ng on’ about four years
Aii rlght Now, d1d you at one tlme llve a-

A Yes, ma'am.

Q Were your living there ‘on September 13th and 14th of
20032 | |
Yes, ma'am.

Okay. And did you have a roommate?

Yes, ma'am.

Who‘was your roommate?

_Darryl Spain.

o » 0 » 0o ¥

Now, on’ the evening of September_13th and.thelearly
morning. of September 14th, 2003, where were you?

A We wasaat the apartment.

Q All right What were you doing?

A Me and Darryl had been drinking a little bit that
evening. We were next door at apartment _ The .gi'rl
that-had:just moved in over there, we was over there with her

just hanging out.

A We left her houseé probably about 11: 00, 11:30, somewhere

through there
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.”.down, started watchlng teleVLSlon - Darryl said he was g01ng

e

. Q - Okay. I'm going to show you a picture 'and ask you if youy

:can identify this picture? ¥es .or no answer.

Q All right.

A Yes, ma'am.

Q " And when you got to your apartment what did you do?

A Got back to the apartment, me and Darryl went 1n51de, sat]

to go wash some clothes. We work durlng the day about seven
days a week so---

Q Tell me what you did?

A Oh. I sat down started watching television and feli
asleep on my recliner.

Q Did you have fﬁrniture in your-apartment besides your
recliner?

A Yes, ma'am.

Q What other kind of furniture did you have in your
apartment? | | |

A I had -- it was a red leaﬁher couch, red leather love .
seat an old coffee table. Dishes; knickknacks sitting all
around, 'you know._ Knickknack stuff. I had an entertainment
center. 52 inch color'television, entertaihmenﬁ.cenfer. AnJ

that's about it.

A Yes, ma'am.

THE COURT: Any objectiop, Solicitor?

MR. MOORMAN: .No,‘sir;-
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A That's my recliner right there. And right there is a

. doorway. right there.
‘9 AlL right. The recliner that -- is that the recliner

' that you were sitting in watching television?
1 @ And you said you fell asleep?

A Yes, sir.

Q. Is that the recliner you fell asleep in?

the TV and I was sitting there watching TV.

20037

" A Yes, ma'am.

MR. BARCROFT: No objection.
THE COURT: Without objection, put it in.
. (WHEREUPON, Defep¢ant;§;E£h;bit-No. 3 was
Admittedwiﬁﬁb éﬁidehée;f L o
BY MS. MANIGAULT:
0 All right, Steve, I'm going to show you what's marked
Defendant's Exhibit and ask you to describe what is in that

picture.
coffee table that we had. Right there, that's ‘a dresser that

Darryl's parents had given us. We had just got.it earlier

that day. And right through there is.the kitchen and the

A | Yes, ma'am, that recliner right there I was sitting in.

A Yes, ma'am. The TV faces right here, the recliner faces

Q And this is on September 13th,- '03 and September 1l4th,

.

_ Q All right. How long .did you stay asleep in the recliner?|

17{
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A I don't know. I probably sleep for about an hour before

I got woke up. 30 minutes to an hour maybe before I got woke

.up.

Q How;dia-you-wake up?

A Jarret was beating on me. 1 woke up Jarret was beating

- on me.

Q . This Jarret?

A Yes, ma'am.
Q Armstrong?
A 'Yes, ma'am.
This chair-waS'iﬁ your apartment?
Yes, ma'am.
.And you were asleep in your own apartment?
.Yes, ma'am.
And you woke up to darret beaﬁing you?
Yes, ma'am.
All right. Tell me what happened after that?
After Jarret beat me up I got up and asked him I said,’

What's going on? You know. What's going on? You know.

He said, Your boy-done broke into my apartment.
I told him I said, Well ain't got mothing to do with me.

- So he left our apartment. As soon as he left out of the

apartment I grébbed_my cell phdne and I dialed 911.

Q You called the police?
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Q

A

had broken 1nto my house I said,'he beat me up. I said,-
they re out there beatlng ‘him up 'I-said, I don't know
what's going on but you need to get somebody down here as

fast as possible.

Q Apd the: police come?
A The police come probably about 15, 20 minutes after.
Q All right. Now, did you --— was your apartment door
locked?
A Yes, ma'am.
Q Did you admit anyone to the apartment, did you let Jarret
in?
No, ma'am.
Did:you let anybody else in?
No, ma'am.
So how did he get through your apartment door?
He busted in my door.
All right. And this was on September 13th, 20037
Yes; ma'am.
September 1l4th, 20037
Yes, ma‘am.
All right. After you called the police,.what did you do?

Did you stay in the apartment. or did you go out of the

- apartment?

And you reported to the police what?

I told the police I said, My next door neighbor Jarret
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A I stayed pretty much in the apartment. There was a whole
bunch of people outside. They was all jumping on Darryl. .
And beating him up.

Q '-Why-did yéu-sfay in the'apartment?

A Because I was scared. I didn't know -- I mean, he done. -

busted in on me and started beating me up for no apparent

reason. ‘And I when I poked my head outside, Jarret had

Darryl up against the ‘wall right next to his door and had a

gun up to his head. And there was probably about 15, 16
other people ﬁhere with him. Just beating Darryl.

THE COURT: Any objection, Solicitor?

MR. MOORMAN: ‘Your Honor, I Qould object at this time

because I don't .believe —- I might have missed it, did Ms.

Manigault ‘ask him -- I ‘don't think she's laid' the necessary |.

foundation.
THE COURT: All right. If she lays the proper féundatibn.
they will-be admitted.
Any objection?
MR. BARCROFT: -No, Your Honor.
BY.MS;-MANIGAULT:
o All-right; When you went into your apartment that night,

how was your door situated?

1 a Everything was-working properly.

Q Was -your door busted, cracked?

] A No, ma'am.
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Q' 'And what do these pictures?
A = These are pictures of my front door.
Q What does it show?
A. It's busted open.
. MS. MANIGAULT: Your Honor, we WOuld‘offer these
. pictures.

BY MS. MANIGAULT::
Q All right, Steve, on pDefendant's Exhibit 4 through 8,
‘what does it show?

A This right-here is a picturé of the door frame where it's

Q Okay, look on the back: of that Exhlblt and tell .me which’

Q Torn off the hinges?

>

No, ma'am.

'“Was thefdoorﬁjam 1n place°

'Yes; ma-ami'the door Jam was “in place

Q

A

Q And the foot hole was in place?
A The foot hole was ih placeeand'everything.

Q I'm going . to show you these pictures'and ask if you can
identify'them? Just yes or no?.

A Yes, ma'am.

THE COURT{' All right, put them in.
(WHEREUPON, Defendant s Exhibit No:'s 4

through 8 were admltted into evidence. )

cracked all. the way down. Right.down here.

_'Exhibit that ;e. Steve, look on.the back of that picture an#-
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tell me which Exhlblt that 1s7

A  This is EXhlblt 4AH, ThlS right here shaows where the --

1where the hlnge that goes on the door where you turn the knobl
':Tand everythlng, iths broken, 1t‘s-spllt-allvthe way'down

~through there.

Q Okay, which Exhibit that?-

A This right here is Exhibit 5A. This. right here shows
where the bottom part, this right here ie for the latch, the
turn latch, it's right where the bottom of the knob is, the
whole piece come off. Tore off .all the way down through 4{
broke down through there. |

Q What's that number?

A That is 6A. Ahd this is 7A where it's ‘torn all the-way

down going .all the down at the bottom where it's split all
the way opened Where he busted it open. This right here
shows where it's more split open. And this right here is 8A.
All right. And did you .cause that damage to your door?
‘No, ma'am. |

All right. Did Darryl cause the damage to yohr door?
No, ma'am. |

How was your door damaged?

Jarret Armstrong broke in,_busted in my door, come in

there beat me up.

1'Q A1l right. - And I 'think there's a State's Exhibit picture

that shows,you_with~a_bruised_head?
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A Yes, ma'am.

@)

This is State's Exhibit No. 9, is that picture of you?

'Yes,.ma am

'Q How dld you get that brulse°
A

Jarret Armstrong come in there and hit me while I was

‘asleep.

_ youagain?

© All right. And State’s Exhibit Neo. 6, is that picture of

Yes, ma'am.
' Ana that's the same bruise?

Yes, ma'am, same bruise.

And how did you get that bruise?

Jarret Armstrong.

And you were in your own apartment°

Yes; ma'am, I was 1n31de the apartment on my.recllner

Alllright. Now when the police finally arrived, did you
get to talk'with'thé police? Yes or no.

A No, ma'am.

MR. MOORMAN: Your Honor, I would -- she instructed the

witness to answer only yes Or no. Which I would say a

leading question and I would objection to the form of the

‘question.

THE COURT: Don't lead your witness.

MS. MANIGAULT: Yes, sir.

'BY MR. MANIGAULT:
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Q Did you talk to the police?

A No.

Q Where were you when the police arrived? wWere Yyou in your

apartment orx out°

A I was kind of like in the doorway waiting on-them.

Q All right. You're apartment _

A Yes, ma'am.

Q Okay. And do you know where Jarree Armstrong or Chris
Snoddy was at that time?

A As far as I know they was over there at there apartment
beating Darryl up.

Q All right. Did you ever go 1nto apartment - l on
September 13th or September 14th?

A No, ma'am.

Q All right. I'm going to show you a picture, State's
Exhibit No. 5, this is a picture of a broken glass door, did
You go into that apartmernit or come out of that apartment’
A Nelther

Q That.door or any othe; door?

A Neither.

Q All ;ight. Let me show you State's Exhibit No. 7, this
is a picture of broken glass, did You at any time see the
broken glass or the door? .

A nNo; ma'am.

Q On the 13th.or 14th?
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apartment is next to your apartment _

A
Q
A
Q
A
Q
A

that there is Jarret's.

Q

watched television and fell asleep? .~

— Did you go back to the back of _

e vL LAGMLLL ULADUL DL 0. GANLSavus Lov
A No, ma“ém.

- Q Now you live in — correct?
A Cérreét;q'
Q- Rightﬂnékt ddOr.”.Oﬁ1Stété'S'Exhibi£”NoJ'2} there are two
doors then -- there's two windows and two doors. So what

That's apartment —

Yes, ma'am.

And so the next two doors would be?
l and l

And l would be where?

You got l-and ll which this is mine. You got l and l and

So Jarret's at the second car?

Yes, ma'am. |

All right. Now, as you that night, did you go around to
back of that apartment?

No, ma'am.

No, ma'am.
pid you go to the back of any apartment?
No, ma'am.

So when ‘'you left the party you went' into your apartment,

185
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enter apartment - to take anything out of apartment

Exhibit No. 7, did you break that .TV screen?

10 When you have gone to Armstrong's apartment, how far did

A Yes, ma'am.

Q When -- did you hear anybody screaming outside or
anything.going on outside before you were awakened?

: No;-maﬁam; I didn‘£ know anything waé-going on.

Okay. Had you ever visited Mr. Armstrong's apartment?
Yes, ma'am.

How many times you gone over there?

Probably .a couple of times a month maybe.

All right. I believe you testified that y'all drink beer
togefher; is that true?

A We may have had a beer one time before.

Q One time before. Did you at any time on the 13th or i4tﬂ

A No, ma'am.
Q I'm going to show you a picture that the State has

introduced of a broken television screen, this is State's

A No,,ma'aﬁ.

Q Did you move that Tv?

A No, ma'am.

Q Did you go into:that-apartmeﬁt that night?

A No, ma'am.

you get inside the.aparpment?
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A I believe he called them. That's the only way I can

figure. Because'they all rolled up at one time.

Q- And had you ever run into somebody named Bam?

A I didn't go no further than the kitchen.

_And when you went there how long would you stay?
‘Maybe”5,510_minutes.ét the most.
I never just went over there and just hung out with them
or nothing like that.
What size shoe do you wear?
I wear a 10 and a half.
.10 and a half?

Yes, ma'am.

o ¥ O P ©

All right. There was some testimony or that there were

some neighbors or people outside when the police arrived, did%

you see-those people? Any of those pebple?

A I don't know about neighbors over there. I know Jarret

had whole bunch of his friends'come over. I know he probably|

had about 10, 11 friends come over there.

Q How did they get there?

Q They drove up?

A Yes; ma'am.

0 How long did you live at that apartment?

A I been living there -- I lived there probably about six

months.

a1 e L rELar 0ol el
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- Q Did you have his house number?’

A No, ma'am.

Q After you were awakened in the apartment by Mr. .

A Ygah,#out_front.

No, ma'am.

Latind-male?

'No,.mgﬂam,=not-that Iaknow of.

Didlyghuﬁéve -— dafret described that he would considéf
you a friend because you went to school together, did you
have Jarret's phone number, cell phone number?

A No, ma'am.

MS. MANIGAULT: Beg the Court's indulgence.

All right, please answer ény questions that the State méy
have. | |

‘'THE COURT: First, Mr. Barcroft, do you have any
questions of this witness?

CROSS-EXAMINATION

BY MR. BARCROFT:

Armstrong, where did you first see Darryl?

A Out -- after he broke in on me?

Q . Yes, sir.

A Whenever he had Darryl-up.against the wall I poked my
head outside to find out what was going on, [ éeen Jarret haJ
Darryl upaagainst the wall-and had a gun up to his head.

Q The front wall of the apartment building?
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Q Do you remember what apartment -— did you hear Jarret say

anything to him?

-A,' I couldn't hear what he sa1d He was say somethlng llke,

t

:I should klll you You know what I'm saylng7: Had the gun up-

thereland'I seen hlm took it -out, hit him with it and then he
fell to the ground. I went back inside. Like I said, there-
was about-lO,lIS people out there.

Q All right. And. the -—- when -- -about what time was it
that you left your nelghbors apartment and went back to o

your's that night?

A- It was around about 11:00; 11:30, somewhere through

there.

1 o0 All right.

MR. BARCROFT: One minute. Nothing.
THE COURT: All right, Solicitor.

CROSS-EXAMINATION

BY MR MOORMAN

o . So, Mr. Bagwell,'is it safe to say, would you agree with

me, that.On.the night of September 13th in the early morning |

hours of September 14th, you and Darryl had a pretty bad

night?

A Yeah.

You're just in your apartment asleep?

Q
A . Uh~huh.
Q

‘And you say Jarret comies in, kicks-in the door and starts|’
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q-HﬁﬁBy ‘the way, you also-said you had been drinking?

-Q And you acknowledge that you and Darryl were roommates at
Q . So Jarret came in, you say starting beating you up--after

1. A Yeah. The whole time he was doing it I was like, What

1 a (The witness nods.)

A Yes.

~Q .. So then you -say Jarret. comes in beats you up and then you

B o » o

beating you?

A - Yes, sir.

the time?

A Yes, sir.

he beat you up, somehow he stops and you get up and say, What]

was that for?

are you doing?
Q So as far as you knew you had no idea why Jarret came

into .your apartment to beat you up, that's your story?

Q Is that yes?

'-say 31multaneously he's got some of ‘his friends out there an

they-re.beatlng up Darryl; is that right?
A (The witness nods.)
Is that yes?
Yes, sir.
‘And for no reason they'were beating Darryl up?
. Xes, sir, as far as I could tell.
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No reason?

No reason.

" So both of you on Eriday'the'l3th;%both.dffybU'guYSIWefej )

ting beat up for no reason?
Yes, sir.

Is that your testimony?

" Yes, sir.

Is that a yes?
Yes, sir.
All right. Bad night. Now, you go out and you say you
Darryl geﬁting beaten up?
(The witness nods.)
Hoﬁ long had you known Darryl?
I've- known Darryl probably about six, seven yeafs.
.8ix or seven yearé, you guyslpretty'close?
Yeah, we pretty close friends.

So you see your friend getting beat up outside. And what

—-do you'do, do you rush up there to help him? No, what donyou{u

| do---

No.

--you go back inside. and you sit down?

. T called the police.-

~ Okay.

I was waiting on the police to get there.

You called the poliée“and the police show up. And'after'

191
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- you were beaten in your house for no reason and Darryl,

according . to what you say was pistol whipped outside by all

ﬁthese strangg;pegple;that you've never seen-.before for no

ieasoﬁfl§bu'all géfzarrested?
A Uh-huh.

Q Bad night continues, right? You all get arrested?

+ A  Uh~-huh.

Q | And you're taken to the hospital. ‘Then you're taken to. .|
Jail?

A (The.witness nods.)

Q Then after you're arrested you get out and you got to do
your own investigation of this burglary, is Ehap what you're
telling us? Or what Jarret.did. 1In other words, let me

strike that;-rth-took.thOSe.pictures'that.your lawyer put

in?
Jerry Spain.
Jerry Spain.. And who is Jerry Spain?
,Dérf&l’s}bﬁéﬁherh“
So you éll'couldn't even get Greenville County forensics -

to take pictures.of your door that night?

A I couldn't -get-Greenville County to do nothing.

Q Just a 5ad_hight for you guys? . -

A Yeah. o |

Q Bad might. . - o
S T 1 ) )

:x@u?;Hpngr,_Iﬁmlgoing to object to his

MR. . BARCROFT:
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'BY MR. MOORMAN

'happened and took the pictures.

- A Yes, sir.

'Q' " And isn't it true that in 2004 you were convicted of

constant reference of bad night.
THE COURT: I sustain the objection.

.;Move:on7=SoLicitdff“_?f~=' Pl

Q So you got to investigate some ﬁhings on your own?
A I didn't investigate I was in jail at the time. They

went over there the very next morning after everything

Q You mentioned jail, do you have é prior record?
A Who me?

o] Ygs, sirc?

A

I've been in jail a few times.

Q In fact, isn't it true that in 1998 you were convicted of}

shoplifting?

Q Isn't it true in 1998 you were convicted of five counts
of fraudulent check?

A Yes, sir.

petit larceny?

A Yes,'sir.
MR. MOORMAN: Your Honor, I've got nothihg further.
THE COURT: Any redirect?-
MR. BARCROFT: No, Your "Honor.

MS. MANIGAULT: No, Your Honor.:
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time to

THE

COURT: Thank you, you can step down.

right, Ms. Manigault. .

MANIGAULT: That's Bagwellfs-case, Your Honor. .
'beRT: Anything in iéply,'Solicitor? |
MOORMAN: Your Honor, could we -- could we have some

answer that question?

COURT: 1I'll give you about five minutes.

Take the jury out, please.

THE

THE
MR.

THE

‘]- charge.

else do

(WHEREUPON, the jury left the courtroom at
approximately 4:27 p.m.)

COURT: All right, take a short recess.
(WHEREUPON, .a short break was taken.)

COUﬁT: All right, Solicitor.

MOORMAN: Your Honor, the.State will have no reply.

COURT: Okay, we'll start a 9:00 have arguments aﬁd'

Do you have any particular request you want to give

I me? I‘m‘going to charge burglary, circumstantial evidence,
-Mr. Spain's right not to testify or present évidence. What

I need? Well if you think of anything give it to :me

in the morning.

MS.

MR.

‘MR.

THE

All

MANIGAULT: Yes, sir.

MOORMAN: Yes, sir.

BARCROFT: I'm thinking, Judge.

COURT: You . don't have to give it to me today.

right, bring the jury.
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nothing in ‘reply; is that correct?

'don't discuss the facts with them or like I- said anyone else.
21
in the-mqfﬁihg. Again,-softhat-everyone involved will know

.that you are a juror on the case and they should not discessf

23 .

‘ready to go in. the. mornlng "Seefybufthenu- Thank you.

MR. BARCROFT: Judge after you excuse the jury we just
want to put on the record renew.our_motion;_
';TﬁEiCOURT‘ Sure. Certalnly
iiﬁs: MANIGAULT ) fhank you, Your'Hoﬁorl
(WHEREUPON, the jury entered the courtroom at
approximately 4:36 p.m.)

-~THE-COURT; All right, Solicitor, 1 understand you have

MR. MOORMAN: Yes, Your Honor.

THE COURT: All right, now, ladies and gentlemen, the
testimony in this case is complete. What we have remaining
is the final arguments by the attorneys and then my cﬁarge oﬁ

the law... We'll do that in the mornind. I'11 ask that you beH

back in {our jury room tomorrow morning at 9:00. Now, please}

remembef&whehiyou leave do not talk about this case amongst
yourselves or with anyone else. If anybody contacts you or
‘tries to talk to you about thlS case, get their names and

addresses and report that to me. You can tell family members

that you're serving on this case, what kind of case it is but

Please have your badges on, have them on when you come back

it in your presence --So please be back promptly at 9:00,

195




10
11
12
13

14

15 .

16
17
18
.19

20 .

21
22

23

24 -

25

(WHEREUPON, the jury left the courtroom at

approximately 4:37 p.m.)
THE COURT:  All right, any further motions now?.
Mr. Barcroft? |
MR. BARCROFT: Your Honor, on behalf of Defendant Spaini-
I would renew my motion for a directed verdict incorporatingA
the basis that I stated earlier as well as the proffer

testimony and the other objections that I made during the

. defendant's portion of the case, Your Honor. And also want

.~to include objections by Defendant Bagwell~aé well.

THE COURT: And your motion's denied.
Ms. Manigault?

.MS;.MANIGAULT: Your Honor, on behalf of Defendant

-1aBagwell we ‘would renew our motion for a directed verdict,

aincorporating“allnour.previous objections and objections of

Defendant Spain.
THE COURT: .And your mqtion's‘denied.
MS.'MANIGAULT: Thank you.
“THE COURT: All right, see you back in.the morning.

‘MR. MOORMAN: Your Honor, would you -- may my witnesses

“be excused?

THE COURT: Yes, they can be excused, certainly.
MR. MOORMAN: Thank you.
(WHEREUPQN,rthe-proceedings were concluded to

'.“'be'xecogygned3ngnesday, April 13, 2005 at




- that I appreciate your paying attention as We went through

‘the case:. Go through the trial I looked over here and it .

,'you that I apprec1ate you not making up: your mind until
you've heard the entlre case. And you'll recall at the

_beglnnlng of my remarks to you at the beginning of the trial,

‘continue to do that.

:you and to p01nt out, present some things to.-you that I thlnk

‘are 1mportant that I would ask you ‘to con31der ‘when you go.

approximately 9:00 a.m.)

Wednesday, Aprll 13, 2005
lTHE COURT | Sollcltor, you walve openlng argument°
MR. MOORMAN: Yes, sir.

THE COURT: All right, bring the jury.

(WHEREUPON, then jury entered the courtroom at |

approximately 9:12 'a.m.)
THE COURT:  All right, who's goingffirst?
MR. BARCROF&: I think I am. May it please the Court?
THE COURT: Yes, sir. |

MR. BARCROFT: Good morning.  Let me begih by telling yod

looked like everyone was listening carefully and paying close

attention. For that I appreciate that. I also want to tell

I asked you to keep an .open mind and to be fair as we went

through the trial. And certainly, I would ask .you to

This is my'opportunity~to basically sum up- the case to
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‘that Mr. Moorman may say to you. And after Mr. Moorman has

_spoken o .you then the Judge will give you the law. He will

. and there was a lady that walked up to the counter and

-commercial frankly. Because I'm left here with lots of
~and spoke to you in his opening - statement and laid out for

1 facts,. some clean box, some clear:cut case that he had, that,

back and begin your deliberations. After I'm through Ms.

Manigault will have an opportunity to speak to you and then

-;,after we. have both have had that 0pportun1ty the prosecutor,?"

lM Moorman, can’ speak to you as well -So certalnly I won‘t'-

have an opportunity to speak to you again. This will be my

last opportunity SO will try to anticipate to have some thing

charge you on.the law of the case and it will then become
your job to apply the facts as you determine and as-best as
you can determine them to the law that, His Honor, gives you |
and to render -a verdict. |

. There .was a commercial years:ago, perhaps it's before
some. of y"all%s tihe-but.not all of you. There was a

-commercial back. at Wendy's, .a. Wendy's commercial years . ago

ordered a burger .and she looked under bun and she 1ooked in

"_there and. said, Where's the beef° And I would submit to you-.

that this case_ls.very much -- well reminds me of that

questions asking where's the-beef’-sMr Moorman got up to you

you-what on,the surface appeared to be some neat set of

Yyou know, some - slam dunk ‘in -essence. And I would submlt.to. .
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‘very little of that I would submit to you, ladies and
' gentlemen, was accurate or true or certainly -- and certainly

‘not consistent with the statements; aAnd you'll have with you

| stard and he was 100 percent sure, he was just positive, he

| bar. And again he says it's for his:protection. Then he

' says that he@s Sténding thére for éﬁféwfsecdnds and he sees.

you, lddies and gentlemen, what you heard from the witness

stand, not withstanding what Mr. Moorman said to you, is not

statement.
We heard the witnesses, we heard the statements,; the

testimony of Mr. Snoddy and Mr. Armstrong and essentially

the defendants exhibits. The defendants put in -- we put in
the -statements of these two State's witnesses.because you'll
see that these statements are absolutely inconsistent with
their testimony. There were a number of inconsistencies.

And “you'll recall that Mr. Snoddy set up here in this witnessﬂ

was adamant that he says he saw one person and, of course, he
says he made eye contact with him. You'll recall his

testimony-that hefs.creeping around these apartments and he

picks up a scooter and he says although he's edgy about itihe(

say, you know, it was in self-defense but he doesn't really
know why he picked it up. You might recall.

Then he goes on down a little bit further from apartment

-10 to — and at that time he picks up a bar, a metal

\

199




_,'.\: . 7_:-_ ,
Lo
ST .

10

11
12
13
14
15
16

17

18.["'Thisﬁis'#he'biggeét1bﬁhch of mess T think I've every heard in|

19
20
21
22
23
24

25

| M. Spain attéékéfﬁim.? None of that makes sense when you

gpeopie coming out of the apartment. Which he absolutely

"he saw'Darryl.Spain.in the apartment. He's the only witness -

-a courtroom as far as what he says in his statement and then

. what he puts on this witness stand. It's absolutely

1 there a§y7$9iéﬁtifidueyidence_ﬁﬁ;a;l.to,say, that would

Mr. Spain coming out of the apartment is his testimony. And

he proceeds to hit him with this bar. He hits him twice he

| says and then: he puts. the bar down even though that he éays X R

-consider what Mr. Armstrong says. And when you put their
statements together absolutely none of it makes since. And
none of if, frankly is consistent with Mr. Snoddy's own
statement. Because he doesn't mention anything in here about].
a scooter, he doesn't mention anything iﬁ here about a Bar.

He doesn't mention anything except that he says he sees two

denies today.
-I submit to you, ladies and gentlemen, Mr. Snoddy's

statement, the only witness in. this courtréom_who says that

heré.who says that he saw that is the most unbelievabie/

incredible witness that the State could. bring up here to you.l.

unbelievable. ' It's absolutely incredible. It's inconsistent].
with what Mr. Armstrong says.and it's inconsistent with what
he say in his own statement.

_Now here's the question, where's the beef? Where is
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" demonstrate, that would prove that Darryl Spain was every in-

' nfblood that they say that from stepplng ‘on the glass7 Where t

| trial. Remember the prosecutor got up here and. he sort of -

You had to do your own investigation. It was a bad day. You]

that apartment° Where are the fingerprints? Where's the.

is there any DNA° There s not a blt of phy51cal, 501ent1f1c
evidence, there's no fingerprints, there's no nothing. What
they:bring to you is they bring you ‘some picture.of'a TV that
they say was damaged a year and a half ago and the Prosecutor

goes out and takes a picture of the TV a day before the
was mocking Mr. Bagwell. So you did your own investigation.

had to do your own investigation. You know who did his own
investigation? Was the Prosecutor the day before the trial.
And the' reason why is because the police'didn't do an
investigation. This thing was investigated by a novice, by %
trainee, a guy named Hunter who they didn't_enen bring into
the courtroom. They can't even bring him up here to testify

to you. Some guy who I don't know where he is, Hunter, who's

a trainee, he's a novice. We know that forensic was called

out there because the first call that came in, the only call |

that eame in, ladies and gentlemen;'was_the call by the:
defenaant. And they called 911 for disturbance and it turneﬁ
into what? It becamenthen an assault call. And then an- |
intoxication and then-a forensic call. Never was a burglary.

'S6 where. is the forensi¢ evidence from the scene? None.
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‘training, observation or whatever. Who apparently didn't.do’

| fit my client, Mr. Spain. You heard Mr. Spain, Sr. say that

‘his son doesn't year a size 7 and a halfﬂ Where was the-

|1 changing all ‘the time. But Mr. Armstrong testified that when]

running out. That was-Mr.-Armstrong's testimony. And why

'eitherd The defense calls the communications officer from

| to tell you what the calls Weregthat came in on those dates.

Where's the investigating officer from the scene? You had
Mr. Canhon up here dancing around about whether he was
anythingwexcept look aroﬁnd}' Wheréfs the shoe? Whé;e“s the

other shoe? There is no other shoe. That shoe doesn't even

other shoe? They want you to think that he went in there‘an#.

broke into their_apartment barefoot. Busting out the glass.

‘Now, I don't know if_they're going to try to say he

busted in or busted out the glass. Apparently they're going' |

to say he busted in, I guess. But, you know, the thing keeps
he opened. the dobr, remember, he says he saw Mr. Bagwell

can't we believe a thing about Mr. Armstrong's tes;imony by'
the way? Because there's another question of where is this.
Where is the 911 call that he says .he made? Where's £hat?
He didn't make one. .He didn't call the police. He nevér
called the police. At leasf that's what the records

indicate. You can't believe a'thing Armstrong tells you

the communications department down here at the law

enforcement center and brought the official records up here
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f:placed by thlS guy over here
'photograph that the State put in. The mystery shoe here.

.whose shoe that "{s. Nor do I know who broke out that w1ndow;

"1 don't think any of us know that frankly. But there's’

top of that shoe. Notice that? Somebody's not wearing that

‘Maybe that shoe was there all along. Probably was there all
“purglary.’

that there was some intent to commit a crime. Because that“#
one of the elements of burglary. An unlawful entering during
‘manufacturé, they come up with this TV that was moved a year

‘| and a'haif*later._'Thére'was”nothihg reported at the time

”thatfenythiﬁé-ﬁeSTmiSSihﬁfﬁﬁhet'anything was broken, that

On the 13th and 14th. There was only one call-that came in

to 911 and that call was placed by the defendant. Was not
- Now I~ want to ask you somethlng else, if you 'look at thlS

I'm going to call it the- nystery shoe because I-don't’ know

interestingly enough if you notice there's glass laying on

that shoe- when they're'going in and out of that door and get
glass laying on that shoe. . That shoe —— maybe that shoe was

planted there by Mr. Armstrong or Mr. Snoddy, I don't know.

along whien this window got broken. I don't know. But it

doesn't belong to my client. It doesn't connect him te'any

Then they come up with a year and a half later about this

v being moved. They've got to come up with a way to say

the nighttime with the intent to commit a crime. So they
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| :
1 1 anything was disturbed. That was never indicated at the tim@
2 .that the officers came out there. None of that.
| 3 | . Now I told youat the beginning of the case that_quody'i
1 4 has to préve themselves ihnoceﬁt. Becaﬁse.there,are |
S5 -circumsténces when somebody cannot be because of injury or --
6 | or whatever. They'ré incapable or they don't have the
‘ 7 ability to prove themselves innocent. This county never
} 8 -: places soﬁeone in the position where you have to prove your
9 } innocent. That is a fundamental, core right that everybody
! 10 ;..has.in this country. And that is a right that is -- you've
‘ 11 ﬁaken an oath to p;otectlwhen:yéu go back into the jury room,
12 . So let's ask what evideﬁce do we have? What did the
13 .State bring to-yqu? The ‘State brought you four witnesses.
14 | Two .of whom are abéolutely - I don't think there's anything:
15 | that we can accept as true, that we can really put any
16 | confidence in at all. Then they brought you the testimony of]

“17 _,5Offi¢er Cannon and then they brought you the testimbny of Mr.
18 . wilson. Wilson's. job, he went out and took photos of Darryl:
19 | Spain and of Mri Bagwell at the.hospital. That was all his
20 _n_inyolﬁementuwas. He -goes to the hospital_and takes pictures.
21 | You look at this guy and I'm going to tell you what, this .guy
22 ,was'beat,-the stuffiﬁg_Was beat out of this guy. He was

23 | mauled. That wasn't being hit fwice. He was whopped. They
24 : takelpictures of his feet. and you can see there's injuries

25 | all .over his feet;,,No;_Qn the bottoms here but there's cuts'.
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" on the top of his feet. Whére are the pictures of the top of

.}“to hlS body where he 'Was drug through the parklng lot?

. You heard‘Mr;'Bagwell testify that he'd been drug-through the]

" of the building and they say passed out. Now I'm going to

drug him into the apartment. Why don't they want to tell you|

have to prove their case} ladles and gentlemen, where's he?
-Where's the glass that would have been removed from Darryl

__Sparn‘s-ﬁeet'if he had been walking on this pile of glass or

his feet? Where are pictures of the injuries to his arms andw

' HlS father told you that he saw hlm two days after that,

went down and visited him and he was cut all up. Scraped up.

parking lot. - They dragged the quy. You know what's

interesting? These guys tell you they went around the side

tell you he-was probably knocked out because he was beat with|
a bar. But then they drag him around there. Becausedwheh
the cops finally gets there, when Officer Cannon arrives,

Officer-Cannon says that he's inside the apartment laying in |
if kitchen floor. Now, how did he get there? Weil they

don't want to tell yoﬁ that they continued beating on him and}:

that? Because-nothing that they stay hoids any water. Yop'
can't put any confidence in anything that Armstrong or.SnoddY'
told us. None. | |

Where's Officer Hunter? This trainee, this investigating

officer? Where's he? Why didn't the State bring him? They:

ruh*through this“giass.' Where's any of have that? The
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the. reason.there. isn't is because Darryl Spain wasn't ever. in|

" Why don't we have that? - Why didn't_forensic collect that? I

there's going to be some evidence of that? There's no

Where's -- if he was bleeding, if his feet were injured,

'.the-othe;fstuff.that,they say was moved? Where's the

officer told you that if the doctors were to remove that they

would have turned it over to them.' That's none of that. . And

that apartment. . Where's the photo of Darryl Spain's —-. his |-

chest and his knees and his elbows and the top of his feet?
Where are those photos? Why don't we have pictures of that?

Why don't we have the full picture? Where's the iron bar?

want to know that. Where's the other shoe? Where's the
evidence, ladies and gentlemen, of any disturbance in this
glass? If somebody's running through this giass you don't

think it's going to be disturbed or moved or slid over that

evidence of that -at all.

‘Where's the scientific evidence, ladies and gentlemen?

where's: the blood inside the apartment? Where's the blood.ohr
;he glass? There's not even any-testimony of any human blood|
let alone any DNA to say who's blood it is. Where are the
fingerprints from this TV? Where are the fingerprints from
fingerpriﬁts from the screen or anything else? There's none.
There's'no_testimony - the?e's no gloves, there weren't any
.sboesn Eh¢;e.woqld be physical-evidence if this wés a

burglary-lffheréls none. .That ladies and gentlemen, .each one
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of these is enough reasonable doubt.

| that guy° Whéfe's Bam°' Why don t we have “him here today°

_‘Bam supposedly held the guy back and sald Don't hit h1m

neighbors? Where -~ did they knock on any doors?  Did you

- Could you tell us what happened? Did you hear any broken

' to know that. Where's the'phone records of this Armstrong

“wouldn't normally do that when you just went home from work.

+. ‘Now let's get to some good stuff. Where's Bam? Who was

again, just call the law. You don't have to worry about it.
Why didn't the State br1ng Bam in here to us? There isn't a

Bam. Where's the neighbors? Where's the names of the-
hear anything? Excuse me, did you hear any disturbance?

glass? - Did you hear anything? NOthihg. There's none of"

that. There's no investigation at all. They didn't -- wherej

is that? Where's the 911 call, ladies and gentlemen? I want:

guy who' says he got a call on his way home and then-he
hurried up. You know, otherwise, they got to have some
reason, right, for this guy,'for their story. They've got to
have some reason for them the say I waited out front and we

sent the other one around the back. Right? Because you

So where's any evidence that he got the call?
This whole thing is just a fabrication. There's no

neighbors. There's no 911 call. There's no Bam. There's no

| Jason. Where's Jason the other roommate? Who had'the~key't0{

the apartment. by the way,-that-eould have let these guys in.

207
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you have served on a civil case, on a civil jury, when

I mean, we can get into all kind of speculation scenarios.
But that's not our jOb to get you to speculate.- These guys
could_have ——-I mean, where's Jason? I mean, the fact is
theyfve get to prove that they didn't haye permission to be
in the apartment. And'they can't prove that because they
don't even have Jasonf To come here and say I didn't give
them permission. I don't have to prove anybody innocent.

Finally, ladies and gentlemen, where's the truth-in Chriﬁ
Snoddy's statement? There s not a blt of credibility that we
can place in elther Chris Snoddy or Jarret Armstrong. None.
And that's all they have They've asked you ba51cally to
flnd somebody guilty on the word of two people whose
statements are absolutely not credible.

Now what is reasonable doubt? The Judge is going to

charge you on reasonable doubt. Our Courts use to say -—_an&l

Courts have said that reasonable doubt is a kind of doubt

that causes a reasonable person to hesitate to act. Now he's

going to -- the Judge will tell you, he'll give you some

things to help you understand what reasonable doubt is. But

one thing I can help you with that possibly and maybe some off

somebody's-sning someone for monetary damages. In those

kinds of cases the burden of proof is proof by preponderance

of the evidence. And if you would imagine a traditional set

of scales, :preponderance of the evidence is if those scales
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tip slightly in one person's favor or the other, that's

preponderance'of the evidence. That's the legal term for

ﬁmore llkely than not._ But 1n a crlmlnal case[ ladieE'ahd3

"gentlemen, the burden of proof is much greater than that.

The burden of proof is beyond a reasonable doubt.

Now, we're not talking about whether the sun's coming up

tomorrow or not. le're talking a whole lot more than more

likely than not. We're talking more than probabilities.
It's not a question of -- you don't go back in the jury room
and decide, I wonder what really probably happened? Or what
probably took place? Folks, that's not the questioh that's
presented to- you as a jury in a criminal case, ladies and
gentlemen. It's not whether something probably happened.

It's whether you are firmly convinced. Whether you are

-firmly donvinced in an important matter. And I'm going .to

tell'you I know I wouldn't buy a used car from either one of

‘these guys based on what they told me. Let alone consider

the weight of what we're dealing with here in this courtroom
today. The evidence is not consistent with what they say.

The physical evidence is inconsistent. And in addition to

"that there's an absolute lack of evidence. There is just

Sverwhelming lack of evidence and questions that's left.

| Where s the’ beef?

Now the. prosecutor is’ 901ng to get up there and say to

ycu;'I expect,.well you've*got'the'testlmonynof an eye;
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"think, frankly, T don't think there was a burglary that . ever

4] going around the building and he's coming around the back.

back. Like he's going to hear that. -And there was a big

witness. You got an eye witness here and, you know, the
prosecutor -- Mr. Barcroft's over there trying to chase

herrings, red herrings. And you chase rabbits or whatever.

This is evidence that they can bring that they should have

brought to you. What they did bring to you was an alleged

eye witness. I questioned them about that because I don't!

took place. .I think there was a fight and that these guys
called the law. And in order to cover. themselves and protect|
themselves from beating the stuffings out of two people, thef-
cbme up with thls.

Their étories are inconsistent about sending one around.

You know, he's going alllthe way down four doors and he's
And remember Armstrong, he .hollers, He's .coming around the

group of.neighbors supposedly. There were several neighbors
out there when they got home. Remember he téld you,
Armstrong,.says when we got back -- because it was one of the
neighbors that supposedly had called hlm on the. phone. Bam.
The guy who didn't know him that well but had his cell phone
and all of that. That all was kind of fishy. .And yet the
officer said when he got there he talked to the neighbors an#-
they didn't know any;hipg. They all got there afterwards. “

Supposedly. "Well you ‘know they hadn't been able to get all
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-thy31cal ev1dence that would be consmstent 1n the case llke

‘Nothing but the word of one guy. Who got up there, Chris

. danced around whether it had been read to him or not or

"and M.B. Cannon who have identified themselves to me as

their stories straight when the officers got there:

. Ladies and gentlemen, where's the beef? Where's the

thlS? None. They call foren51cs out there ' They ‘don't. have"

it. Darryl Spain got the absolute stuffings beat out of him

and was drug through the parking ‘lot and was beat up._-And,he

was injured. Then they're going to try to say that that's
evidence that he was in the apartment. But that's not
evidence that he was ever in that apartment. That's evideoce
that he was beat up. That's evidence that he was'drug”arOUndA

out there. But there's not one piece of physical evidence

that links him to being inside that apartment. None.

Snoddy, “and had to finally admit that whatever he put in his
statement here was not true. And his only explanation was,

well I didn't read it. Remember that? And then the officer

whether it was just handed. Come on. It says here, I do

freely and voluntarily. give the statement to Deputy' Hunter

deputies. I've read the statement and it is true and correct
as the best I recall. I mean, that's right on here that he
.signs supposedly. Then we get in here and it's all junk.

There's reaSOnable'doubt. Overwhelmlng reasonable doubt

'1n thlS case And I ‘ask you, ladies and ‘gentlemen, to return‘;
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‘Wwitness. So I ask for you to please use our own recall as I.

a verdict of not guilty. Because there's absolutely
insufficient evidence in this case. And Mr. Spain is not
required to prove anything to you.  Thank’ you.

| THE COURT: Ms. Manigault. | |

MS. MANIGAULT: May it-please the Court?

Ladies and gentlemen; I'm Dorothy'Mahigault, as I told
you yesterday, I represent Steve Bagwell. As.I_told you
yesterday there would be -- not be a neat package presented
to you. We don't make the facts, neither do you. Your
Honér,-wili'tell you . that you are the trier of the facts and
he_will give you the law to apply to,the“facts that you hear%'
this courtroom. 1In recounting anybody's testimony to you, I

would not intentionally misstate a statement made by a

fecount to you anything anybody said.

I told you yesterday that a persén comes to court with
the presumption of innocence And that- presumptlon remains
with the 1nd1v1dual until you, the jurors, go back to your
jury room.and.dellberate together and come to a unanimous
verdict. .That presumption remains. It's like a trench coat .
that you use in the rain to button up or a rob of
righteousness as referred to in Biblical terms. But it is a
cloak that ‘has to be thoroughly removed and taken from a
defendant dﬁring a trial. If I have a trench coat on you

just canﬂt,pnbuttpn it and have it hanging off my shoulders
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evidence, to prove beyond a reasonable doubt that an

" individual did what he or she is'charged with. In this case

‘police was called. Number four, that Steve Bagwell, my

‘are no other calls to the police department. No other

that called. Undisputed the police came. Undisputed is

a witness and'the_credibility of a witness. You can believe

. What does a person have to gain by what he says? What bias,
“what prejudiéé? Now the State offers to you that my client's

| been ¢onvictéd*bf“fréudu1ent check, yes. And I believe

and say you proved. that I probably did something.- Yoﬁ have

to thoroughly remove the cloak of innocence.. Thoroughly

#Thé7§ta£%fﬁgs;chéfged{'with'preéeﬁtihg-to you, facts or
we have undisputed facts. Number one, there is broken giass;
Number two, the glass door was broken. Number 3, that the
client, called the police at 12:57 a.m.- Number S5, that there
record. : The question was asked, would a cell phone show up?’
Yes. The communications officer answered yes{ Any call
would show up if a call had, in fact, been made to 911. So

yes 911 was called. Undisputed. Undisputed with my client

something happened. What happened? What happened?

' Now, -Your Honor, will tell you about the believability of}

any portion of any witnesses statement. You can believe all
of what a witness saYs. You can believe none of what a.

witness says;f'That your'prerogative as triers of the facts.

213




214

10
11

12

13

14
15

16

17

18
19
20

21

22

23
24

25

the Court.

.even classify it differently, they have sink holes. Which

‘happened. Jarret .says he .gets a. call from Bam. Jarret says '
‘that he has, he Jarret,_has Bam's phone number and Bam has
‘his phone number. That's what he testified. So I could get:'

...1n touch’ w1th him because he does cars and whatever else

_1nto your apartment _ If Bam was out there helping Chris

-Snoddy hold Jarret 0off of Steve Bagwell, my client. SonBam_“

shoplifting, yes. But that doesn't say you can't believe
him. So the credibility and the believability of a witness
you weigh, you decide from the demeanor from how they

testifiedl Ffom how they presented themselves to you. To

. I submit to you that this is not a neat package. That as|
drives of cars everyday, you drive over roads with potholes.

I submit to you that this case has several potholes. I woulc

are huge gapsoin the .evidence. Something has been lost

somewhere. Something has been lost somewhere. The triers of

the fact, you.don't leave your. common sense at home. You qu
your life experiences, you use your common sense to weigh an

Sifttthe evidence .and facts that you've heard. Something

repairs. So I could call him when I need call him and he canL
call me when he needs to call me.

.-Okay, if Jarret has Bam's phone number, why doesn't the
State have:Bam's phone number? Why isn;t Bam here to

testify? TIf Bam made the call to Jarret, somebody S broken
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" could have been here. To verify or not verify what Jarret
'sald Nelghbors If you have,_whether 1t s four or 10

'nelghbors out there or 1t could have been one nelghbor But'

| those persons here?

‘ saw this. That there was nobody. That if there was anybody

‘cover, then they should have been here. Why aren't they

| wasn't there so I don't know what happened but I can give youl

22 | reported, recelved a call, somebody broke into your
'apartment, it seems llke the first thing either the Bam

'person would have done was call the pollce . Or when Jarret

is reachable according to Jarret. Bam is obtainable. He

they testified multiple neighbors. If you have multlple

people outside for disturbance, why don't we have any one of

Jarret and Chris. testified that the neighbors saw what -
was going on. Officer Cannon testified that in his

inveStigation'at-the'scene, that nobody came to him to say we|

they didn't tell him about it. If there was an independent

witness with nothing to gain, nothing to hide, nothing to -

here? . Officer Cannon said well I didn't write a report whichﬁ

is fine.. Officer Hunter wrote the report is what he
testlfled to. All right 'So'Why.aren't there any names in

the report? ‘Something happened Something happéened. I

a Suggestioh. Jarret gets home, does not call the police.

Now if a person’ s apartment being broken into or has been

gets o’ the premlses he would have called the pollce But,
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he's more interested in getting into the apartment, getting

upstairs, quote, Trying to find if anything's missing.
What s SO, 1mportant 1n ‘that apartment that he ‘wants ‘to get
there before the. pollce gets there9 ‘What's going on here?
You fill in the blanks. Something happened. Something
happened. All right.

Chris .Snoddy testifies that he saw Spain run out. Jeff
(sic) says Jarret was opening the front door.. Jarret says as
he was opening the front door Bagwell ran out. So is it like
these stories on TV the person transforms as they walk
through the atea from one person to another.person? So did
Steve itransform into Spain or did Spain transform ihto Steve,

my client? I submit to you, my client was not in that

| apartment. Neither was Mr. Spain. Why would they've concoct

' a story to cover what? I don't know.

You have this picture, the Defendants Exhibits and it
will_ show a cracked door jam. Of apartment _ where myj
client lived. Darryi Spain. Why would somebody break into |
his apartment to beat him up? Why? It's undisputed, it's
undisputed that six or seven -- it's undisputed that my

client got beat. That's not even a question, they admitted

- that, Jarret and Chris. It's undisputed that Mr. Spain got

beat up pretty bad. Why are they so interested in beating

these guys up rather than calling the police? Why? I submit

Lo you that there was no burglarylexcept on my client's
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‘didn't you talk to the pollce or somethlng of that nature.. |
couldn't get the police to do anything. He is the one who

‘made with Jarret by the police. He's the one that called.

contradicted by there tesfimony in court. Totaily

" create the facts. He investigates the case. Or she

- told. He says he didn'h-read it. Well he had to tell them

apartment.

My ‘client testified, I think the State asked him, why
He responded, I couldn t get the pollce to do anythlng I
called. He's the one that called. But the first contact was

Disputed facts, was there a burglary? I submit to you that

there was not. Credible evidence, Officer Hunter did a

written report, he's not here to testify. No appearance. Sof

suggestion of why he's not the here. It's not our job to:
disapprove or to prove innocence. But we suggest to you
today that these defendants are not guilty. Something

happenedi Something gone wrong. Wrong.

On 9714/2003 something happened. On 9/14/2003 Jarret an%'

Chris gave a statement. Right after the incident. The

statement  is very brief, very short. And totally

contradicted. So they're asking you to believe them

yesterday and they asked the police to believe them on 9/14.

The officer only writes what he's told. The officer does not|

investigates the case. So whatever is here is what they were

about it. Why would an76ffiéer addffécts'io a statement?
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,testlfled Ain the normal course of duty that they write what -

Rather than trying to struggle w1th a 54 1nch floor model .

Now Chrls testlfled, if you recall, that there was a 27 lnCh

trying-tp.conjecture or. conjure up that because they éay the
TV was meed.slightly'and the DVD player was not in the spot
‘where he usually put it. Chris testified that he leaves it

on the floor by the TV anyhow. The TV is;catty—eornered.

.a telev131on upstalrs. -They ‘have at least three DVD players

That an alleged victim is giving him.. Why would he add

facts? Or why would he keep facts out? Officer Cannon

they' re told And then the offlcer —-- and Chris Snoddy said |

he signed it. And Jarret Armstrong signed the Statement,-.
Go home, speed up. The_physical'evidence in this case,
as I aaid, are all the undisputed facts. The dispute is was
there a burglary? Where's the intent? The intent has been
told do you,‘they‘re_trying to prove that.TV was movéd.
Chris said could have_been moved a couple inches, not sure.
My point to you is that you have a 54 inch floor model TV.
If somebody{s'trying to steal a TV wouldn't it seem like they

would steal the 27 inch that was right there next to it.

television right next to the 54 inch floor model. They're

,TherehishnOxmovement_of objects in that house expect for
what Chris and Jarret moved themselves. Nothing is missing

from the houSeJ'-They.have a 27 inch TV downstairs, they havel

according to Chrls They;haveiother items in the house. But
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-Jarret was not worried about any -of that stuff. 'He-said, he

‘} testified, I looked at the broken glass at the door and I

| ‘something else in' the house that he had to clear out before

‘case is not guilty. The term verdict comes from a latin term

_room. And I'm g01ng to talk to you about these tasks that I
.'~taiked'tofycu'about in opening statements. Remember, I

- talked about the cath that you took. The oath that required

'-the facts are . The second task to apply the law of the

1. went 1mmed1ately upstalrs - The State asked hlm, did you RN N

check the bathroom, dld you go.—— No, T went upstalrs
Something was upstairs. I asked him did he have a large

quantity of money in house. He said, No. Was there

the police got there? Was there a dispute here about
something else? That they could not tell the police about?

Ladies. and gentlemen, I submit to you a verdict 'in” this

veredicto which means to speak the.truth. I submit to“you
today that a verdict that speaks the truth in this case is a
verdict "6f not gquilty. Thank.you.
THE ‘COURT: "Solicitor. |
MR.'MQORMAN: Thank you, Your Honor.
Mr}’Barcfoft.
Ms. Manigault.
Ladies and'gentlemen;-I'h-glad that I have this

opportunity to- speak to you before you go back in your jury

.'you to perform three tasks. The~firSt task to determine what]
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facts. The third task to reach a verdict. I want to talk

| about the first task. What are the facts? And before I do

that I want to talk to you about the concept of reasonable

‘doubt. .Mr. Barcroft alluded this concept and I want to talk .

about it myself. The Judge is going to charge ydu on the
law, he's going to tell you what reasonable doubt is.

Anything he tells you is different from what I tell you, you

‘must take it_as the Judge gives it to you and not as I do.

But the Judge_is going to tell you that the terms
reasonable doubt does not mean beyond'any doubt. It does not] .
mean beyond all doubt. TheY're few things in life we know
with absolute certainty. And the law doesn't require thaﬁ.
All the law requires is that you are firmiy convinced of the -
defendants ‘quilty. . Keep that in mind. Let's talk about your
first task. Determine what the facts are. And I have in my
notes here that there's doubt that somebody broke in.. Ma&be

that's a little presumptuous of me because Mr. Barcroft and

‘Ms. Manigault, in a sort of buckshot approach to what

happened, go from the concept of where's the beef and tries

‘to explain everything or tries to point out .everything they

: say.we don't have to--- and I wrote this down, the whole

thing*is a.fabrication. The whole thing is entirely made up.

How do we know there was a break—-in that night, ladies

- and gentlemen? We've got physical evidence. We got this

:-picture_of the glass door that was broken. That's how we




have Jarret Armstrong and we Chris Snoddy who both said that

~.~haﬁé=théﬁpdii¢e respdn&ed;' We Had”Deputy Cannon.andfﬁépﬁt§.

know there was a break-in that night. - How else we know? We
there was a break-in that night. How else do we know? :We.'
Hunter who responded. Deputy Cannon on cross—examination,

Ms. Maniéault=asked him, - in determining what happened, are

Chris and Jarret the only people “you spoke with? And what

did he say? He said, No. I-spoke: with neighbors. Neighbors|

also informed me about what happened. After tdlking ‘with
those neighbors they placed-the-defendants-undef arreét}
There was a break-in that night, ladies and gentlemen. We’
have the picture right here. We have the glass pictufe, the
picture of the g;ass on the photo fighf here. And we the
testimony of Jarret and Chris. There waé a break—in that
ﬁight.

Now, ladies and gentlemen, this the really where the .
rubber meets the road. This is where the fact that -you guys
are most concerned about. Who broke in? Who broke in? -
Really two choices. Either these defendants ‘broke in or
somebody else did. Or somebody else did. Let's talk about
all the evidence we have. That these defendants are the ones
who broke in. First off, we have the testimony -- well
before you get to the testimony, let's look at this picture
right here: Remember this picture right here? Jarret and

Chris both- said- that apartment _ and their apartment
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| Bagwell.

.-about 12:15 they left to come home. When they left to come

- Sped up. When he got home he spoke with some neighbors. He
‘Jarret went inside who did he see? Who did he say he saw?

1 Who did he saw, ladies and gentlemen? He says he saw Steve

‘The man he'd gone to high school with. He said he saw Steve

.discussion.about these statements and I want to talk about .

attention to on Jarret Armstrong's statement that night.
.~What does he say? ‘What does he say? I-opened the front door

r'and;the“tall, white guygwés.wearing the red shirt. The red

was right here. Who lived in apértment _ which is
right here? These defendants. Darryl Spain and Steve

Now let's get to the testimony of witnesses. We have %—Q
first off we have Jarret's testimony. What was his
testimony? I won't repeat the entire testimony. because you

heard. The testimony was went to pick up Chris at work. . At

home, took them about a minute or two to get home, he got a

pPhone call about a broken glass. Got a.phone call and he
went to- the front door, Chris went around the back. -And when
Bagwell. He said he saw Steve Bagwell. -The man who .lived
two doors down. The man he'd gone to elementary school with.
Bagwell. He said he saw Steve Bagwell.

What else did he say? :'Steve Bagwell was wearing a red

shirt. Was wearing a red shirt. There's been a lot of

them in just a little bit. ‘But one thing I want to .draw your




“shirt. He sees the defendant, Steve Bagwell. The defendant

Bagwell runs out. What does.Jarret do? Jarret looks around

uvthe flrSt floor of the apartment very brlefly, looks at. the

;glass then he goes upstalrs to ‘see lf anythlng is m1351ng

Now remember what I asked him on direct examination. I asked

him, Did you- look in the bathroom downstairs? Did.you look

in the kitchen downstairs? He said he didn't look in those

places. He looked very.briefly around the TV area downstairs#

- and then went upsteirs. Well guess who was still- downstairs
when he went upstairs?- The other defendant, Darryl Spain.
Now, .let's talk about what Chris was doing at the. time.
Jarret got to the front door, told Chris to go around. Okay.
Jarret —-- the testimony ——_if you remember the testimony,
Jarret did not wait for Chris to get around ail the way
around to the back. He did not wait before he opened up that
ooor. He opened up theldoor, saw Steve Bagwell and yelled,
! They're comihg. To Chrls 1 Well. what did Steve Bagwell do

when he sa1d they re com1ng° ~If you remember, this red grill

here where the patio to- apartment — is, the :testimony |

was, what did Steve BagWeil do? Steve-Bagwell ran out of

apertment:- two 'pa‘t'i'o.s down, back into his: apartmeht.
Before -- before.Chris couidaget-around.s Before he could see
" all the way down and before he.coulo get all the around, he
- got -- Steve'Bagwetlﬂgoteopt and went-to his apartment. - -

Now, Jarret QoeekqPéteifew' And what happens when Jarret

L4 lr‘!“l' 2 .
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- Now, there has been a lot of -- there was a lot of argument

-they .actually try to take on these people that were in their

-was in that house. Every single thing he had. Is he going

..for the police to come, these two guys might have been able

-to get away. But they didn't. They didn't.

. After Jarret goes upstairs, the coast is clear, who comes

~bar.. And why does he drop .the bar? -Why-does he drop the

.ubar?“,Becaqee:he's afraid he's going to kill him. Now

goes upstairs? By this time Chris picks up the scooter first

then picks up the pole. Where does Chris go? Chris goes to

-the patlo, sees the patlo door broken, with the pole,: holdlngw

the- pole, ready. Ready to see 1f somebody was comlng out.

from Mr. Barcroft and from Ms. Manigault about why didn't

they -- why didn't they wait for the police to come? Why did]

apartment? Well the answer is simple, ladies and gentlemen.

If you remember what Chris Snoddy said. Everything he had

to 'sit there, let somebody rob him, take off and hope ‘that

the police find these guys? No. He and Jarret are going to

try to catch these .guys while they're still in the apartment |}

so they don't get away. It makes perfect since why they

dldn't wait for the police to come. Because had they waited

Now, let's go on with what happened. So who comes out?

out? Who comes out. . Darryl Spain. Darry1 Spain. This
defendarnt. And what happens when he comes out? Chris Snoddy

hits him with that bar. Hits him twice. And he drops the
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‘somebody w1th a metal plpe tw1ce, 1sn't 1t safe to assume,

in two good licks. Darryl Spain didn't. And you knéwahY

Parryl Spain-didn't? Because he was'intoxicated. He was out

" defendants were extremely intoxicated. Even Steve Bagwell

'Well, again, we've got the pictures of the glass door. We'veh

didn't really talk about very much in his closing. Didn't

‘Darryl Spain's feet. The roommate two doors'down’ whose feet

barefoot WhO'Chris SnoadY'said'had'been Wearing'the

:sandals, one of Wthh had been 1eft 1n the apartment that

Mr.'Barcroft'Says well why would you drop the bar and let

somebody come after you? Because what-did Chris Snoddy say? -

1 Hei'was afrald he was g01ng to kill hlm..?Piﬁs;*whenf9ou hiiiﬁffjxf

chances are theyfre going to submit? Especially if~you get

of his mind. And who said that? - Deputy Cannon said both

said in his direct testimony he had beén'drinking, Chris
Snoddy said he was intoxicated.
Now what other evidence do we have that Darryl Spain came}

running out, came running out of that sliding glass door?

got the pictures of the glass door and the glass on the’
patio. There's glass inside the apartment. And what else dﬂ
we- have, ladies and gentlemen? I:foﬁnd-this interesting,

ladies and gentlemen. This is a picture that Mr. Barcroft:

really want to pick these up and really talk very much about

these pictures. We've got pictures of Darryl Spain's feet.

just happenedfto be cut up. Which Chris Snoddy said was
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“fChrls, as he told you, got the better of Darryl Spain. He

'Bagwell's house. Now this is very important. Walked over to}
-school, high school. The man he had even invited over a
_couple of times*te-be neighborly. Goes over to Steve
',admitted.that. Chrls said that Jarret hit hlm. Why 1n the
'Hworld would Jarret hit Steve Bagwell if Jarret wasn'’ t sure
‘Steve Bagwell himself, his story is I was lying'on my couch
know why. What.is the only reason why Jarret would have hit

Steve BagWell'that night? If Jarret saw Steve Bagwell ‘in his

1 apartment.. That .8 the only reason why.

night and he had seen him wearing them before. His feet were|

cut up. Which is perfectly consistent with Chris. Snoddy.

Now Chrls puts the pipe down and they begln to flght and

got the better of Darryl.Spaln. ObV1ously. That's one thing
too, ladies and gentlemen, if you remember. Chris never
wavered on what he did with Darryl Spain. He said he hit him
with the bar. He said he punched him repeatedly. Never
wavered. What happened after that? Darryl.Spaih Submitted.

Chris and Jarret came together and they walked over to Steve

Steve Bagwell's house. The man he had known elementary

Bagwell's apartment and what does he do? They-get in an

argument and Jarret hit Steve Bagwell. Hits him. Jarret

that.Steye Bagwell wasn' t-the guy who broke into his house?

and. Jarret came in and started beating me up and I don't evenk

'Some other testlmony that's 1mportant for you to




;remember. If you remember both Chris and Jarret said that
‘when they went over to Steve Bagwell's apartmeﬁt and he was

“foﬁilf;onﬁ7;wﬁéﬁnﬁhey'weﬁt dvei*Ehéie*théﬁ_bbfh'éaw“é scratch
ngﬁig tépﬁgyg:aﬁa Bloo&.:.ﬁ-lifﬁl; blodd-tféil domihé dSQ%}
the side of his face. Now how did he get-that? How did

 Steve get that? How did he get this right here? How did he
'getffhis”cut?: One way he could have gotten tﬁis cut, ladies
and ‘gentlemen, one way is if when he ran out, ran' through the
glass in a hﬁrry, see the arc on this glass?' ﬁe could. have

~cut ﬁi§ eye when he was running out. When Jarret startled
them when they came back.

Now, Mr. Barcroft and Ms. Manigault spent a great deal oﬂ
time talking about, they_say -- what they say everything we-
don't have. And ﬁhéy talk a great deal about two things that
we do have. And that is two statements. One from Jarret anﬂ
one ffom Chris Snoddy. And they say thaf the Whole thing is

|.a fabrication because there's some discrepancies in their-

‘statements. ‘Let's talk about these statements. - First; let's

_talk abouf what Deputy'Cannon says when these statements were
being taken. ‘' Deputy cannon said that when he and-Deputy.
Huntei were speaking.with Jarret and Chris, they were very --
oh by the way, Deputy Cannon also said that Jarret and Chris
were very cooperative when-they came. Cooperated. And who
_didﬁDepuﬁy Cénnon go td-fifst:ﬁﬁen“hg got thére? Who-did he

go Eé'firét?f'Ms;1Ménigault’even'3aid in her closing. He
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went to Jarret and Chris.. Now'why,would he go to Jarret and

Chris if Jarret didn't call the police and if Jarret didn't

/| want the police to be there? If Jarret wasn't out -front

ﬂjﬁéiting~for the police.=:Mhy would he have gone to Jarret

first?
Now, back to these statements. Deputy Cannon sgid’fﬁé&

were very excited. Very hyped up. Why? Why wéfe they

7/
| excited, why were they hyped up? Someone had just broken

into.their,apartment. Chris had just has a confrontation
with Darryl Spain. That's why they were excited. If you

notice too, look at these statements. Deputy Cannon said

| that Deputy Hunter was in training, was with him that night

and. he was. one that wrote the statements. Look at the

handwriting on the statements. . The handwriting looks to be
the same. Also, look .at this. Look at how Chris Snoddy's

last name is spelled. S-0-N-D-D-Y. Now why is this

significant? ‘Well it is because it shows that Deputy Hunter

“wrote the statement. Jarret and Chris were éexcited and they

signed the.Statement. No doubt Chris and Jarret told him

. what happened. But the way that appeared here was not what
'} they said. Not only that, but if Chris was really -- if he

- really read this last line -- or this first line -- sorry

this last line that Mr. Barcroft put so much emphasis on, I

have read the above statement it is true ad correct .as best I}.

.Lecall.;:If Jarret was really -- I'm sorry if Chris was




-really reading this statement-and-héwwas really paying

attention, would he have signed it-if-his name was spelled? .

.If'hefsaw thatfhis”hamérwasaﬁiésﬁelléd?ﬁfIf*hé Was*réaliy 3

paying attention? He wouldn't.- They were excited.

Now let's also talk about these statements. Mr. Barcroft]
1 and Ms. Manigault have said that these statements; they'ré

inconsistent’ from the testimony. And because they're

inconsistent 'you can't believe their testimony. Let's talk:
about the inconsistencies. If Jarret and Chris are going to
come into court ana lie, if-they'waqted to lie; why wouldn't
they lie in a way that helped the State's case? What do I
mean by that? In- both these stateﬁents, these statements say

that chris and Jarret saw both' of these fellows in the

"apartment. = Why, if they're lying, if they're lying now, why

‘would they come to court and each one say we only saw one.

We.only saw one. If they're going to lie, why not lie the
same way they did that déy?‘ The same way the statement said-
they did.' The reason why is that these statements were
written by Députy Hunter and on that day, just as they said

on. the stand, just as they said- on the stand, they only saw

one person. Together they saw both of them. Each one only

saw one. Each one only saw one.
Now, let's talk about. what other evidence we have that

somébody-else'did," Sd'that's;the first question we talked’

'abouf.:fLetﬂsftblk about what ‘eévidence we have that somebody B
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else did? Okay. The only evidence we have that somebody

| else did it was Steve Bagwell's testimony. His testimony

which says basically I couldn't have done it because I :was - )

asleep.énumy couch minding my own business. - When Jarret

‘kicked in the door and started beating me up for no reason.

For no reason at all. And then they come in here and they

bring pictures that were taken by Mr. Spain's brother. And I

] could be. wrong but I don't remember any testimony as to when

these pictures were taken. Don't remember any testimony as

| to when these pictures were taken. So Steve says, Jarret

i

came in started beating me up for nothing. I don't know why.
I'don't know why. And then he goes outside and sees 10, 15
of Jarref's friends who just happened to appear beating on
Darryl. And when he sees that he goes,-No,“I'm.going to go

back inside and sit down. I'm going to go back inside and

. sit down. 1Is that story believable? Especially in light of

the fact when Deputy Cannon —— or Deputy Hunter to the .scene
and got some of his information from what happened from
neighbors---

MR. BARCROFT: Your Honor, I'm going to object because

{ that's absolutely inconsistent with. the testimony. He's

testifying about---
THE COURT: That's for the jury to determine.
MR. BARCROFT: Judge, ‘he's got to keep the argument to

what was admitted:and thére's;nothing-from,the neighbors.




1 . THE COURT:. Overruledf

Go ahead.

MR MOORMAN

' Ladles and gentlemen, lf you “like to

'llsten, llke I said;

also got some information from the neighbors.
MR. BARCROFT: Renew my objection, Your Honor.
THE COURT: All right, subject to your objection.

Proceed.

reason, he gets arrested. The bad day. With Darryl- and

| have any credibility whatsoever? That Steve was in his

'apartment mlndlng hls own busmness and Jarret came in and

'this is my recollectlon, lf you 'a llke :
to listen to the testlmony, I belleve ‘on cross-examlnatlon

Ms. Manlgault said, Where did you get your ‘information about

" what ‘happened? .Deputy’ Cannon said -- or she said, Did you

just get it from Jarret..and Chris and Deputy Cannon said I

MR. MOORMAN: Now, after all this happens to Steve for no

'they';e taken away. Does that make sense? Does that story

beat him up . for no reason. Steve can't even say’ for what
'reason-Jarret-beat him up. He can't even-say. He can't say
“in high school we got mad at each other. "Or we had a fight a
eouple of-weekstago_:'Steve can't even 'say- that. The story
.doeSn't make senseé. - And why does thé story not make sense?
Because it is a iie; It is a flat out:lie. Also, keep in
..minq he does hayeﬁcdnvictions for=stéaling;jfor-shoplifting,

fpr-pétit laréeny}j%keeﬁfthEtfin;mihdLWhen'yqu evaluate the
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:worklng at the Applebee s in Greer for how many  years? 11

.Years. Chris has worked there for two years. ILadies and

- 11 years if you .don't have some stability. If you're not

-enters the dwelllng of another, without consent, with the

| intent to commit a crime and that this entering occurs at

‘Entering -- entering a dwelling. . Entering a dwelling. Well,

.dwelling. Second element, without their consent. Jarret

- Chris. No one had permission to be in there that night.

testimony of Steve Bagwell. Also keep SOmething else in min&-
when you evaluate the testimony of Jarret Armstrong and Chris

'Snoddy;'JListen_to Jarret.Armstrong's testimony. He's. been

gentlemen, I would submit to you you don't work. at a job for

stable.

Now, let's move to the-second taskliou're to perform
under your oath. Apply the law. to the facts. The Judge is
going to charge you on the law .and he's-going to say that a

person commits burglary in the flrst degree, if that person
nighttime. Okay. That is what the Judge is going.to charge
you on the law. What evidence'do we have on this element?

the defendants entered a dwelling. Mr. Armstreng, Jarret,

and Chris both lived in this apartment, they slept, it was a
said that .nobody had.permission=to be in there. So did
Mr. Barcroft says well where's Jason? Where's the third

roommate? He had a key. . Implying maybe he would have let

them in. - You think these defendants.had permission to be in
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‘there.

again, you"thihk somebody'—— you think the deféendants when

. They just wanted to sit down in there? They broke this glass

‘crime? We have the picture of the television. Damage to

15

testified'—— everybody testified that it happéned'around

there? If they had"permiésion toc be in there, why would they

have broken glass? They did not have pérmission to be in

'All right, the next elémeﬁffﬁ”W1tﬂtfhé.{ntent'totcbﬁmft'é"

crime. With the intent to commit a crime. And Mr. Barcroft
and ‘Ms. Manigault both. said nothing was stolen. Nothing was

moved. Where's the iﬁtent.to commitia'drime? First off,
théy broke this glass they just wanted to go in and watch TV?

to go in and steal something. That's why they broke this

glass. What other evidence do we have intent to commit a

television. What else do'we have? We have Chris' testimony
that his*DVD player had been moved. He explained very

explicitly how it had been moved. It was facing one way, it
was' turned another. We have the intent to commi£.a crime. -

Finally, it happened in the nighttime; Everybody

12:45, 1:00 in the morning on the evening of September 14th, }

2003. Let me say one more thing about the intent to commit a
crime. Ms. Manigault and Mr. Barcroft made a huge'productiow
over, again, nothing was stolen. Nothing was taken. Why
wasn't that the case? Why wasn't fhét the case? Because

they didn't have time: They didn't have time. Remember

23
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' Jarret said he got the call. He sped. home, he was there a

_tlme to steal- anythlng because by the time they were in the

'p051tlon to steal something, Jarret and Chris were already

' to the third function you're to perform as jurors. And that -

_happened=that is all fabrication. TIt's all a lie. Why was

happened here. We know what happened here. and what

minute or two, that's when he went in. .They didn't have the

home. Were already home.

Now, ladies and gentlemen, this takes us to our third --

is reaching a verdict in this case. 1In very short while
you're going to go back to the jury room and reach that
verdict and I juét want to say one or two things to you verQ
briefly before you go back there. Mr. Barcroft in his
openlng Statement, he disagreed ~- he dlsagreed with the
tasks I articulated he would perform. He, in fact he Sald,
I disagree with Mr. ‘Moorman that it's not your job to
determine what the. facts are, Because there are some cases
we don't know what happened. There are some cases we just
dqn't-know what happened. Ladies and gentlemen, this is not
ene of those cases. Mr. Barcroft has gone from we don't know,

what happened to advancing the notion that he knows what
it made up? We don't know, it all a lie. We know what
happened here? We had Darryl Spain and Steve Bagwell llv1ng

in - Jarret and Chrls 11v1ng in _ Steve 'had’

been in the apartment before . That. night Jarret came home,
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went to pick up Chris. He was gone for half hour. He was
gone for about .half hour. The rest of the night he was gone

for a half hour And in- that brief perlod who went in?"

’ 'These defendants, Steve ahd Darryl. And how dld they know

they were gone? Because -they lived next door. They were

close by. They broke the glass, they went in but they didn't

get very far when they went in. You know why? Because
Jarret and Chris got home. Interrupted the burglary. Steve
+took off. Jarret went .upstairs, Darryl came and when Darryl

came out Chris hit him with the pipe. Darryl didn't have any

shoes on, ran through this gilass. Injured his feet.

st

Then what happened? Jarret and Chris went over were,
were angry at Steve, hit ‘Steve because Jarret had seen him in
the apartment and the police came and placed Steve and Darryl
under arfrest for burglary. That's what happened in this
case, ladies and gentlemen, and I would ask that you-find'
both of'these-defendantS'gﬁilty of burglary in the first
degree. Guilty of burglary in the first degree. Guilty.
Thank you.

A

THE COURT: No one is allowed in or out of the courtroom

- during my charge. So_if anyone needs to leave, now's the

~time to do so.

Now, Mr. Foreman, ladies and gentlemen of the jury, the

~defendants in-this case’ as you know are charged -with the

offehse;of-burglary-in.the'first-degree. "Burglary in the’

23}
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. laws provides in part as follows: A person is guilty of

misrepresentation to gain consent. To gain entry.

.intended crime need not be actually committed or

-not enough daylight for a person's face to be seen.

first degree can occur in one of three ways. But in so far

as this case is concerned, Section 16-11-311 of our code of

burglary in the first degree if the person enters a dwelling-:
without consent and with the intent to commit a criﬁe in the
dwelling. And the entering or remain occurs in the night
fime. So as you see, ladies and gentlemen, with respect to
the alleged burglary in this case, there must have been an
entering or remaining in a dwelling. And'it must have been
done in the nighttime without consent of the owner or person-
in charge. And withian intent to coﬁmit a crime once
therein. Now, dwelling, of course, ladies and gentlemen,
means a structure wherein someone sleeps. Enter without

consent means to enter without the consent of a person in

lawful possession. Or by using deception, artifice, trick on

Now, ladies and gentlemen, there must have been an intent

to commit a crime once inside the dwelling. 'However, the

accomplished. Intent means a purpose, aim or designed. It
means the State of a person's mind which directs his actions
toward a specific object. As I told you the entering or
femaining.must have occurred in the nighttime. 1In general,

ladies and gentlemen,'nighttime means a time when there is




Ladies and gentlemen, in the trial of a case the State

. can rely on direct evidence, on qircumstantial evidence or a
.ycomblnatlon of the two. Nowldirééftevidéﬁééﬁproﬁés thé':;
éx1stence of ‘a dlsputed fact by u51ng one ér more of our flve-
senses. Without the aid of any inferences. For example, theH"
festimony of a person who asserts or claims to have actual
xnowledge. In other words, an eye witness. That is direct

evidence. . Circumstantial evidence on the other hand is where

cértain faéts which are known through using one or more of
our five senses, pfoduces'a logical inference that other
facts exist without directly proving those facté.
Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact. Now, as
Iive told you the State may rely on either or both of this
- type evidence, direct or éircuﬁstantial. And neither is
‘inferior to the other. The éne is as good as the -other if~
equally convfﬁcing'to you, the jury. Now, ladies and
.gent;emen, I charge you that you should weigh all of the.
évidence in this case, direct and circumstantial evidence.
And after doing so if you're not convinced of the guilt.of
‘these défendants-beyond a reasonable doubt, then you must
' find them not guilty.

‘Ladies and .gentlemen, voluntary intoxication is never an
egcuse'foflbr'a defense“fb a'commi§Si6n'of a crime. A peréon_

who'voluntarilyireﬁderS'Himééif intoxicated is no less
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-beer -and becomes intoxicated to any degree and if while in

fthat conditidn commits the act which would be a crime if it

‘have a function or a respon31b111ty that 1s entlrely Separate

'.;to charge you on the facts of thls case or to dlscuss -the

e.the.course of my charge you have a feeling or you have been

or that impression.

.'case. And to pass upon the credibility or the believability

responsible for his actions while in that condition If one

voluntarily drlnks intoxicating liquors, including wine or

had been committed by a sober person, the fact of
intoxication would not relieve that intoxicated person from
criminal responsibility.

Now, ladies and gentlemen, as jurors in this case you

and dlStlnCt from my function as the trlal Judge. I am the
judge of law in this case. But you are the judges of the

facts. And the Constitution of our State does not allow me

facts with you. Or in any way or manner let you .know what my
person feeling, if any, lS about the facts of this case.
That's because you and you alone are the judges of the facts._

Therefore, if during the .course of this trial or if'dﬁring

left with thenimpression that I have a personal feeling about

this case one way or another, then you disregard that feeling

Now, ladies.and gentlemen, it's your duty and your duty"

alone to weigh the testimony_and.evidence presented in this

of the witnesses,you heard testify. 1In this connection you
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.can disbelieve all that a witness told you. .You can believe’

| a part of what a w1tness told you and disbelieve a part of

" determining or deciding his credibility or his believability

purglary in the first degree.

_reqdired to ‘charge you the law that applies to the facts in

-apply that Jaw to the facts as you determine those facts to

.court as’ well as the .rules of ‘evidence that apply to the

have a right to believe all that a witness told you or you

what a w1tness told you. You can belleVe one thness“as~”
against several or you can pelieve several as against one.
You also have the right to take into consideration any bias
or prejudice'br'interest Qou-feel a witness in the case migﬁt
have.- |

Now, ladies and gentlgmen, with respect to witnesses I
charge you that the testimony of the Defendant Bagwell's

prior criminal record can only be considered by you in

as a Withess in this case. . And cannot be considered by you

as evidence having any bearing on'questioning of his guilt of
Now, as I told you I am the Judge of the law. And I am

this caae. 'It's not a question of what you feel the law
might be or what it should be. It is not necessarily what
tbe'lawyérs“may have told you it is because under your oath
you are required to take the law as I give it to you; and

N
be and to write your verdict'accordingly. It is also my duty

to-see that thls ‘trial is conducted accordlng .to the rules of
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‘than not true. But in criminal cases, the State's pProof must

'gbased on. your con31derat10n of the testimony and ev1dence

admissability of testimony and evidence as T understand those|

rules to be. And therefore, you are not to consider in any
way or .manner testimony or eyidence.that was ruled @gt.by_mej
as beirng hot-admissible._

Now, ladies and gentlemee, in this case as in all
criminal cases, these defendant's come into this courtroom
presumed_to.be_innocent. And this presumption contiﬁues and
carries through the entire trial uyntil and unless it is
removed by evidence that satisfies yoe of their guilt beyond
a reasonable doubt. The burden is oﬁ the State in this case
to prove those defendants guilty and to prpve each apd.every:
element of the offense with whieh they are charged beyond a
reaepnable doubt.

Now,'epme.ef you may have served in the past as jurors on|
civil cases. And if so, you were most likely told that it

was only necessary to prove that a fact is more likely true

be more_powerfﬁl than that. As I told you it must be beyond
a reasonable doubt. Now, proof beyond a reasonable doubt,is:
proof that ;eayee you firmly convinced of these defendants
guilt. .There a very few things in this world that . we know
with absolute certainty. And in criminal cases our law. does_

not requlre proof that overcomes every pOSSlble doubt. If

presented 1n thlS case you -are firmly convinced that these
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defendants are guilty as charged then you must find them

guilty. If on the other hand you think there s a real

,p0381b111ty that they are not gullty then you must glve them

the beneflt of that doubt and-flnd them not gu1lty
Ladies and gentlemen, our laws does not compel a
defendant in a criminal case the burden or duty to take the

w1tness stand and testlfy And no presumption of gquilt may

" be ralsed and no 1nference of any klnd maybe - drawn from the

defendant's Spain decision not -the testify.: Our -law never
imposes upon a defendant or criminal.case the burden of duty

of calling any witness or producing any evidence or

testifying. Therefore, the decision of this defendant not to

take the ‘stand and testify in his pehalf cannot be taken,
heid, discussed or considered against him in any manner
whatsoevér. |

Ladies and gentlemen,. under the oath you took in this
caséﬂycﬁ swore:to_try.the'oase:based-only and solely on the
testimony and evidence presented in-the courtroom. I tell
you'thatrit.is your.duty to lay aside all outside opinions,
bias or prejudice or sympathy you may'have in reaching a
verdict. The worde verdict, ladies and gentlemen,_is taken

from the latin veredioto ' It means to speak the truth. You

have no friends to reward or enemles to punlsh in this case.
'I chargé you to ablde by - your oath and return verdicts that

- 'ﬁﬁéék the. trith. 3
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'.-constitute evidénce - They 31mply set forth the allegatlons

'be”the'$£ate. These 1nd1ctments are the legal dociiments thatl.

guilty. And whatever that verdict is it must be unanimous.

-of the jury is, on each of the indictments, guilty or not

‘that reasonable doubt can arise from.the evidence or lack or

Now, you'll have in the jury room with you the two

indictments in this case. These indictments do not

brings this case in the courtroom and presents it to you for
your determination. Ladies and gentlemen, there are one of-

two possible verdicts on each indictment guilty or not

That is all 12 of you must agree.
Mr. Foreman, on the back of the indictment you'll see a

space where it says, Verdict. Whatever the unanimous verdict

guilty; Please write it out in the space then sign your name
on the iine where iﬁ says, Foreperson of the petit Jury
Now at this tlme I'm required to suspend and go over my
charge with the lawyers. I need you to go back into your
Jjury room but do not begin dellberatlng until I send word in
for you to do so. Thank you.
(WHEREUPON, the jury left the courfroam at
approximately 10:35 a.m.)
THE QOQRT: Alllright,_anything further from the State?
MR. MOORMAN: -Nothing from;the State.
THE COURT: From the'defendanfs?

-MR. BARCROFT: Your Honof, I would ask that you charge




evidence.

THE COURT: I would decline to charge any further on

thaty

MS. MANIGAULT: Nothing from Bagwell.
' THE COURT: All right. Bring my alternate into me and

tell the balance of the jury to start deliberating and tell

. them we'll bring in the evidence as soon. as we get it all

géfhered'up;
(WHEREUPON; the alternate was excused.)
(WHEREUPON, deliberations began at
approximately 10:35 a.m.)
(WHEREUPON, court was in recess awaiting a
verdict.) |

THE COURT: Now, ladies and gentlemen, I ﬁndersﬁand we
have reéﬁhed-a verdict in this éase. Of course, we don't

know what that verdict is but I need for everyone in this

- courtroom to understand that regardless of the verdict, that
‘T will not permit or condone any displays of motion. Should

. there be any that.would constitute contempt of court and I

will punish accordingly. Now anyone in the courtroom not
pnderstaﬁd what I just éaid? If-so,,étand up Sso i can
further explain it to you.
Okay bring our jury, please.
. (WHEREUPON, the jury entered the courtroom at

'approXimateiy.i:55 é.m.y
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‘'guilty.

service on this case. Thank you for your service this week.

to come back tomorrow or Friday. So let me take this

opportunlty to thank you for comlng and serv1ng I want you

THE COURT: Mr. Foreman, if you've reached a verdict
would you hand it to the bailiff, please, sir.
THE COURT: All right, publish the verdicts, please.

THE CLERK: Your Honor, this is case number

2003-GS-23-9373 the State vs. Stephen Randall Bagwell, he is

indicted for burglary, in the first degree, the verdict is

2003—GSf23—9375, the State vs. Darryl Lee Spain, he is
indicted for burglary, first degree. The verdict is,, guilty.
Both are signed Gary Caldwell. |
If this ls your verdict, please, signify by raising your}
right hand.
(WHEREUPON, all the members of the jury raised
their right hand.) | i
THE CLERK: Thank you.
THE COURT: Anything further.from the jﬁry,_Mr. Barcroft,
Ms._Manigault?
MR. BARCROFT: Nothing from Mr. Spain.
MS. MANIGAULT: :Nothing from Bagwell, Your Honor.

THE COURT: Thank you, ladles and gentlemen, for your

In so far as you're concerned you're through. .You don't have|

to know we are well aware of the fact that jury service is a




10

12
13
14

15

s
19
20
1
D2

23

'burden to you. We know that it's difficult for you to take

”;jury duty But we do- hope you understand that 1t is a very

. service this week. Attached to that wvoucher will be a slip
‘those. Should you need one of those slips today. then the

11

go? I've enjoyed working with you.- Thank you, so much for

16-
17

would move for a new trial. Incorporated with that the

:charge for'reasonable doubt regarding that it can arise not
P4

5 .,

'Hdnor,'I;think"specffiCally'inftﬁiswéése_I think a lot of

time off from your Jjobs and families ‘and spend it with us on

1mportant service you performed thls week And I thank you
very much for that service.

Now, the clerk will mail a voucher to you for youf
for you to give to your employer should you neéed one of"~

bailiffs can see that you get one. Do I have any question

from the panel I can try to answer for you before letting youJ

your service, you're free to go.
(WHEREUPON, the jury was excused from further
service at approximately 1:57 p.m.)
THE COURT: Any motions?

MR. BARCROFT: Your Honor, on behalf of Darryl-Spain-i

motions for a directed evidence'and grounds that were stated
in those motions, Your Honor. 1In addition, the evidence that
was proffered that you ruled in admissible. I would also

incorporate as well as my request to'charge the additional

only from the eviderice or:from the lack of evidence. Your '

245




10
11

12

13 .

14
15
16
17
18
19
20
21
22
23

24

25

defense, certainly as to Mr. Spain, was a lack of evidence

that was presented by the State. And I believe that that

..charge would help the jury. And I would make that a.part ;of:

the motion.
THE COURT: And I deny yéur motion.
Ms. Manigault.
MS. MANIGAULT: Your Honor, on behalf of Defendant

Bagwell, we make a motion for a new trial and incorporate. alll.

-our previous motions related to the evidence and ruling the

_Couft has made. We do not believe that the jury had
sﬁfficient evidence to find'my client guilty of burglary.
. THE -COURT: And your motion likewise is denied.
MS.. MANIGAULT: Thank you, Your Honof.
'THE .COURT: You got the sentencing sheets?
MR. MOORMAN: Yeé,-sir,:Your.Honor.
THE COURT; They don't have to sign those, the qefendants
‘have toésign-them. |
MR,AMOORMAN; Do you want the attorneys to do that?

: THE .COURT: They don't have to,'if_they want to that's

‘fine. Just put their name on there and Qho they are..

MR, MOORMAN: Yes,. sir.
‘THE COURT: All right, come around, please.

Mr. Spain, you exercised your Constitutional right not to

‘testify in.your defense. .You have a perfect right to address

the:c¢urp3at.thisitime_conCerning'sentence. Is there
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anything, sir, that you'd like to say now before I sentence
you?

. MR.".SPAIN:. I didn't do it, man. .It's something.we did

not do.. I ﬁﬁSf'déth'kﬁbﬁ‘what“tb say, man. I've been in

jail for the things I've done, this is the first time I'm

_going to prison for something I didn't do. And I'm scared

and I'm sorry.

THE COURT: All right, I understand.

Mr. Bagwell, anything you'd like to say, sir, now before
I sentence you?-

'MR. BAGWELL: Yes, sir. I didn't commit this crime; I

admitted everything I've ever done. I did not never go in

Mr. Armstrong's house. He's the one that break into my door.

I throw myself on the mercy of the Court.
THE COURT: All right, sir. |
Mr. Barcroft.
MR. BARCROFT: Thank you, Your Honor. Mr. Spain, I will

say that he has -- he's 36 years old, Your Honor. He is

employed and worked for his brother in the electrical

construction contracting business. Your Honor, his record,

prior record, consists of fraudulent checks, that's it. I

- think---

MR. MOORMAN: We've got -- Mr. Spain, we've got two

_counts-of fraudulent check from 2002. Breach of trust from

. 2001. Five counts of fraudulent check from '97. Six counts

247
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of fraudulent check from '92. We also Have a shoplifting

from '96. Failure to appear from 1992. And two counts of
fraudulent check from 1990.

MR. BARCROFT: Yéur Honor, he disputes tﬁe failﬁre to
appear but obviously his recofd is -- although there are a
number of check charges it's all -- nofhing like 5urglary,
nothing of any serious nature. No felonies. This is the
first time, Your Honor, that he's been charged with that.
And certéinly in this particular case, I mean, I know the
sentence is significant as far as the minimal sentence. I
would ask you to consider the minimum sentencé.based on the
lack of any significant record. | |

THE COURT: Ms. Manigault.

MS. MANIGAULT: May it biease the Court, Your Honor. My

client has a 10th grade education from Riverside High. He

.does have his GED, he's single. No children. He's living

his parents. He works with JGS Electric in Inman. His
family was here with him today, his father is still here.

Your Honor, I know the Court has heard all of the

‘testimony but frankly I am bewildered even with the evidence

-that was presented that the jury came back with a conviction

on my client. We'd ask the Court to seriously consider the
minimum sentence in this .case. We'd ask the Court to
consider a suspended sentence in this case on behalf of my

client.
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~cr1m1nal donestic: violence. 1998, criminal domestic
_violence, trespassing, unlawful carrylng of a weapon, driving

“under suspension, driving on the wrong side of the road,

s

for a period of 15 years.

THE COURT: Are these:.retained or appointed cases?
MR. BARCROFT: 1 was retained} Your Honor.

. MS.’ MANIGAULT ‘I'm appo_lnted

;LMRL MOORMAN ' Your ﬁonof} would Tike 6 hear
Mr..Bagwellfs——— |
THE COURT: Yes, sir, I certainly would.
MR. MOORMAN: 2004, petit lardény, burglary, second,‘

interference with officers. 2002, failure to comply. 2001,

driﬁing an uninsured vehicle, failufe to register vehicle,
five counts of fraudulent check ahd shoplifting.
- THE COURT: Is there a priorlbufglary? |
. MR. MOORMAN: Yes, sir, frem 2004..
MS. MANIGAULT: 2004, Spartanburg County.
THE COURT- All right,_Mr. .Spain, the sentence of the

Court is you be commltted to the Department of Corrections

Mr. Bagwell, the sentence of the Court is you be
committed to the Department of Corrections for a period of 20}
years.

(WHEREURON,.. the. proceedings. were concluded.)
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' STATEMENT OF ISSUE ON APPEAL

- Did the judge erred by refusing to allow Spain’s brother to testify about a possible
motive the purported victims had to fabricate their testimony, which was that Spain had

revealed to a mutual neighbor that one of the alleged victims was dealing marijuana from

their apartment?




STATEMENT OF FACTS

On April 12 and 13, 2005, Steve Bagwell and Daryl Spain stood trial in Greenville
County before Judge C. Victor Pyle, Ir., on indictments charging them both with first-degree
burglary. The purported victims, Jarret Armstrong and Chris Snoddy, who lived in the same
apartment complex as Bagwell and Spain, claimed that the two men broke into their
apartment and damaged their big-screen TV, but fled without taking anything when they
returned home unexpectedly. Spain did not testify, but Bagwell testified that he himself was
home asleep at the time of the incident, having consumed a bit too much alcohol. The jury

obviously bélieved Armstrong and Snoddy and found Bagwell and Spain guilty as charged;

The judge sentenced Bagwell to twenty years and Spain to fifteen. -



ARGUMENT

‘The judge erred by refusing to allow Spain’s brother . to testify about a possible

motive the purported victims had to fabricate their testimony, which was that Spain had

revealed to a mutual neighbor that one of the alleged victims was dealing marijuana from

their apartment.

This case was essentially a credibility contest between Jarret Armstrong/Chris

Snoddy and Steve Bagwell. ((Daryl Spain did not testify.) Bagwell testified that he had no

idea why the victims would want to accuse him and Spain of burglarizing their-apartment.

ROA p. 109, line 25 —p. 110, line 5. °

Spain’s brother, Jerry, would have testified that, the déy ‘after the incident,
Armstrong told him he regretted not having killed Spain because “Daryl had menﬁoned to
the lady that lived in between the two apartments ... that [Armstrong] was selling wged.

| Maiijuana. And he did not like that” ROA p. 89, line 16 — p. 91, line 1. The Assistant
Solicitor objected under South "'Caro'lina Evidence Rule 613 that “if [defense counsel]
| wanfed to use this statement that my victim allegedly made to the brother, ... the appropriate
way to have done it would have been to ask my victims duripg cross-exafnination whether
| not they made a statement to this man.” ROA p; 86, line 20 — p. 87, line 22. The trial judge
sustained the objection. ROA p. 88, lines S and 6. Defense counsel ﬁlen proffered Jerry .
| Spain’s testimony for the record.
The Assistant Solicitor was presumably referring to section(d) of Rule 613, which
' p;ovides:
Extrinsic evidence of a prior inconsistent statement by a
| witness is not admissible unless the witness is advised of the

substance of the statement, the time and place it was

5




allegedly made, and the person to whom it was made, and is
given the opportunity to explain or deny the statement. If a
witness does not admit that he has made the prior inconsistent
statement, extrinsic evidence of such statement is admissible.
However, if a witness admits to making the prior statement,
extrinsic evidence that a prior statement is made is
inadmissible.

. This rule does not apply to the present case. Jerry Spain’s testimony did not involve

Armstrong’s prior inconsistent statement, but was instead evidence of the victims’ bias and
motive to fabricate charges against B'agwell and Spain.

The rule which does apply, Evidence Rule 608(c), states that “[blias, prejudice or
any motive to represent may be shown to impeach the witness in either by examination of
the witness or by evidence otherwise adduced” [Emphasis added.] “Since it is the function
of a jury to determine the credibjlity of witnesses and the weight to be given their testimony,
as a general rule, anything having a legitimate tendency to throw light on the accuracy,

truthfulness, and sincerity of a witness may be shown and considered in determining the

. credit to be accorﬁed his testimony.” State v. Brewington, 267 S.C. 97, 226 S.E.2d 249, 251

(1976) (;:itaﬁon and quotation marks omitted), quoted in State v. Sims, 348 8.C. 16, 558
S.E.2d 518 (2002).

Evidence that the purportéd victims had a motive to fabricate testimony against
Bagwell and Spain was clearly admissible under Rule 608. See State v. Starnes, 340 S.C.
312, 531 S.E.2d 907 (2000). Accordingly, the trial judge abused his discretion by excluding
this evidence under Rule 613. See State v. Fossick, 333 S.C. 66, 508 S.E.2d 32 (1998).

In Delaware v. Van Arsdall, 475 U.S. 673 (1986), the United States Supreme Court
set forth certain factors an appellate court should consider in determining whether the

erroneous exclusion of evidence of a witness’ bias constitutes harmless error.

6
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These include: the importance of the witness’ testimony to
the prosecution’s case, whether the testimony was
cumulative, whether other evidence corroborates or
contradicts the witness’ testimony, the extent of cross-
examination otherwise permitted, and the overall strength of
the State’s case.

State v. Holmes, 320 S.C. 259, 464 S.E.2d 334 (1995).

As noted previously, the State’s case dependéd almost entirely upon the testimony
and credibility of Armstrong and Snoddy. Bagwell himself testiﬁéd that he did not know
why they would falsely accuse him and Spain. The excluded testimony of Spain’s Erother
would have filled that gap, by showing the jury that one of the victims had revealed. an
external motive why they might have testified falsely against Bagwell and Spain. |

For this reason, the Court should reverse the convictions of Steve Bagwell and Daryl

Spain and remand for a new trial.

Respectfully submitted,

Joseph L. Savitz, III é ’j

Chief Attorney

-

ATTORNEY FOR APPELLANT
'_I’his 20th day of March, 2007.
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STATEMENT OF ISSUE ON APPEAL
Was the trial judge.correct in refusing to allow a defense witness to testify that one

of the victims told him that Spain had told neighbors about the victim selling marijuana from

the victim’s apartment?




STATEMENT OF THE CASE

Steve Bagwell (“Bagwell”) and Daryl Spain (“Spain™) were indicted on charges of
first degree burglary. Bagwell’s and Spq.in’s jury trial was held on April 12-13, 2005 in the
Greenville County Court of General Sessions before the Honorable C. Victor Pyle, Jr. The
jury returned verdicts finding both Bagwell and Spain guilty. The trial judge sentenced
Bagwell to twenty years’ confinement. The judge sentenced Spain to fifteen years’
confinement. Bagwell served his Notice of Appeal on April 21, 2005. Spain served his

Notice of Appeal on April 15, 2005.
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.STATEMENT OF FACTS -

In September of 2003, Jarrett Anﬁstrong (“Armstrong”) and Chris Snoddy
(“Snoddy”) lived together at — in Greenville Couniy. (R.
p. 2, lines 3-4; p. 2, lihg 24-p. 3, line 1). _Both Armstrong and Snoddy worked atl alocal -
Applebee’s restaurant. (R. p. 4, lines .2-6;. p. 46, lines 6-13).

On Septexﬁber 13, 2003, Armstrong worked from 5 p.in. to 10p.m. (R.p.4, lines 2-
6). Armstrongtestified thatat 10 p-m., he went home, took a shower, and watched television
until around 11:45 p.m. when he drove back to Apblebee’s to bick’ up Snoddy from work.
(R. p. 4, lines 19-25). Armstrong testified that he had to wait_f_or Snoddy approximately‘
twenty minutes. (R. p. 5, lines 3-6). He testified that they left Ai)plebee’s around 12:15 (-)r
12:20 am. (R.p. 5, lines 7-8). While Armstrong and Sndddy were driving back to their
apartment, Armstrong received a call from a neighbor aﬁd hurried home as a result of the
call. (R.p.5,lines 9-16). When Armstrong and Snoddy arrived at their apartment, some of
their neighbors were gathered outside. (R. p. 5, lines,19-215. _

Ammstrong testified that he told Snoddy to go to the back of thg apartment because
someone appeared to be -inside their apartment. (R. p. 5, lines 22-25). Armstrong testified | |
that he then entered the front door of the apartmeht and saw Bagwell exitiﬁg through the back
glass pgtio door that had been shattered. (R. p. 6, line 21-p. 7, line 5; p. 9,'iines 10-13).
Armstrong had known Bagwell since elementary school; (R.p. 7, lines 8-13). But Bagwell
did not have pexmiséion to be inside Armstrong’s and Snoddy’s apartment. (R. p. 8, line 24-
D. 9, line 9). Bagwell lived in a nearby apartment with Spain. (R. p. 7, lines 14-23). As

Bagwell exfted the patio door, Armstrong yelled out to Snoddy that someone was running
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out. (R.p. 10, lines 16-17). Armstrong testified that he found on the apartment floor a
sandal tﬁat he had previously seen Spain wearing. (R. p. 14, lines 12-25). Armstrong then
went upstairs without looking in the downstairs bathroom or kitchen. (R.p. 10, lines 18-24).
When he did not find anything missing upstairs; Armstrong went outside to check on
Snoddy. (R. p. 10, line 25-p. 11, line 10).

Snoddy testified thét when he arrived at the back of the apartment, the sliding glass
pafio door was shattered. (R. p. 49, lines 18-21). Snoddy picked up a metal pole to protect
-himself. (R. p. 49, lines 16-17; p. 50, lines 9-10). Snoddy testiﬁed that he then éaw Spain
walk out of the broken gléss door. (R. p. 50, lines 11-13). Snoddy hit Spain with the pole.

(R. p..50, lines 14-20). Snoddy and Spain fought until Spain submitted. (R.p: 30, lines 21-

23; p. 51, lines 3-6). Spain was not wearing shoes and had several lacerations on his feet.

(R. p. 51, lines 7-11; Suppl. R. p. 11, lines 9-13). When Anmstrong arrived outside, Spain
passed out: (R. p. 15, lines 16-22).

Armstrong and Snoddy then proceeded to Bagwell’s apartmént where they confronted
Bagwell. (R.p. 11, lines 11-21). When they arrived, Bagwell had blood running down his
face. (R.p. 12, lines 14-17). Armstrong hit Bagwell once before the neighbors controlled
him and told him that fighting was not the way to handle the situation. (R. p. 12, lines 3-11).

Armstrong called the police. (R. p. 12, lines 12-13).
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ARGUMENT

The trial judge was correct in refusing to allow a defense witness to testify that
one of the victims told him that Spain had told neighbors about the victim selling
marijuana from the victim’s apartment.

Bagwell and Spain sought to introduce the testimony of Spain’s brother that
Armstrong told him that Spain had told neighbors about Armstrong selling marijuana from
- Armstrong’s apartment. Bagwell and Spain sought to introduce the statement into evidence
without laying the proper foundation for the admissibility of the evidence. Therefore, the

trial judge did not err in ruling the evidence inadmissible.

The admission of evidence is within the discretion of the trial court and will not be

reversed absent an abuse of discretion. State v. Pagan, 369 S.C. 201, 631 S.E.2d 262, 265 -

(2006). An abuse of discretion ocl:curs.when the conclusions of the trial court either lack
: -evidentiary support or are controlled by an error of law. Id.

First, this issue fs not presex;ved_for appellate review. An issue cannot be raised for
tﬁe first time on appeal but must be raised to and ruled upon by the trial court in order to be
preserved for appellafe review. State v, Rogers, 361 S.C. 178, 183, 603 S.E.2d 910, 912-13
(Ct. App. 2004). The State objected to the evidence based on Rule 613, SCRE. (R.p. 87
lines 16-22). Spéciﬁcally, the State objecté_d because Bagwell ami Spain did not lay a proper
foundation for the admissibility of a prior inconsistent statement under Rule 613. On appeal,
Bagwell and Spain assert that the trial judge erred in not admitting the testimony pursuant
to Rule 608(c), SCRE. But the defense neVér raised that issue at trial. Bagwell and Spain
never sought.to admit the evidence based upon a showing of the bias or prejudice:of a

witness. Therefore, the issue is not preserved.



Even if this issue were preserved, Bagwell and Spain failed to show that the judge
erred in not finding the evidence admissible under Rule 608(c). Bagwell and Spain never
argued to the trial judge that evidence of Armstrong’s statement showed bias or prejudice.
Bagwell and Spain never argued at trial, as they argue on appeal, that the evidence shows an
external motive for Armstrong and Snoddy to testify falsely. The record is void of any
discussién regarding Spain’s brother’s testimony showing Armstrong’s or Sndddy’s biasor
prejudice. The judge was simply never given the opportunity to consider whether the
evidence showed bias or prejudice. 'fherefore, the trial judge did not abuse his discretion in
ruling the evidence inadmissible.

Evenifthe judgedid errin mling the evidence inadmissible, such error was harmless.
“In determining harmless error regarding any issue of witness éredibility, [appellate courts]
will consider the importance of the witness’s testimony to the prosecution’s case, whether
the witness’s testimony was cumulative, whether other evidence corroborates or contradicts

the witness’s testimony, the extent of cross-examination otherwise permitted, and the overall

strength of the State’s case.” State v. Fossick, 333 S.C. 66, 508 S.E.2d 32 (1998). Certainly,
Armmstrong’s and Snoddy’s testimony was essential to the State’s case and was unique to any
other evidence presented at trial. But the State’s case was not based solely upon the
credibility of Armstrong and Snoddy. The physical evidence of the crime scene supported
Armstrong’s and Snoddy’s testimony. The patio door to Armstrong’s and Snoddy’s
apartment was broken. (Suppl. R. p. 4, 1. 6-7). And Spain’s feet had lacerations consistent

- with Snoddy’s testimony that Spain walked barefoot through the broken glass door. (Suppl.

R. p. 11, IL. 9-13). Evidence of Spain’s bare feet was also consistent with Armstrong’s
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- testimony that he had previously seen Spain wearing the sandals that the burglars left on the

floor of the apartment. (R. p. 14, 1. 12-25). Additionally, counsel for Bagwéll and Spain

exercised their opportunities to extensively cross-examine both Armstrong and Snoddy. (R.

p. 17-45; p. 54-80). The State presented a strong case that Bagwell and Spain burglarized

Armstrong’s and Snoddy’s apartment by breaking thtoﬁgh the glass patio door. Therefore, |

any alleged error was harmless.
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CONCLUSION

For all of the foregoing reasons, the State respectfully submits that the judgment and

conviction of the lower court should bc affirmed.
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PER CURIAM: Steve R. Bagwell (“Bagwell”) and Daryl Lee Spain
(“Spain™) were convicted by a jury of first degree burglary. The judge
sentenced Bagwell to twenty years of confinement and Spain to fifteen
years. Bagwell and Spain appeal their convictions alleging the trial
judge erred in ruling inadmissible a defense witness’s testimony. We

affirm.'

Facts

In September 2003, Jarrett Armstrong (“Armstrong”) and Chris
‘Snoddy (“Snoddy”) shared an apartment in Greenville County, and
both worked at a local Applebee’s restaurant. Bagwell and Spain
“shared an apartment in the same complex. '

- On September 13, 2003, the day of the burglary, Armstrong
worked from 5 p.m. until 10 p.m. Armstrong testified he went home at
10 p.m., showered, and watched television until driving back to
- Applebee’s at 11:45 p.m. to pick Snoddy up from work. Armstrong

waited approximately twenty minutes for Snoddy and left with Snoddy
around 12:15 a.m. or 12:20 am. While en route back to their
apartment, Armstrong stated he received a call from a neighbor that
caused them to hurry home. A few neighbors were gathered outside
their apartment when Armstrong and Snoddy arrived.

Armstrong told Snoddy to go around to the rear of the apartment
because it appeared someone was inside. Armstrong said he entered
the apartment’s front door and saw Bagwell, whom Armstrong has
known since elementary school, leaving through the back glass patio
door which had been shattered, As Bagwell was exiting, Armstrong
yelled to Snoddy that someone was running out. Armstrong reported

+ We decide this case without oral argument pursuant to Rule
215, SCACR.




tinding a sandal on the apartment floor that he had seen worn
previously by Spain. After checking the upstairs and finding nothing
missing, Armstrong went outside to check on Snoddy.

- Snoddy testified that when he arrived at the back of the apartfnent
the glass patio door was shattered. Snoddy picked up a metal pole to
protect himself. He observed Spain exiting the apartment through the

shattered door, and he struck Spain with the pole.” The two fought until

~ Spain submitted. Spain was not wearing shoes and had numerous cuts
to his feet. Spain passed out when Armstrong reached the back of the

apartment. =

Armstrong and Snoddy then went to Bagwell’s apartment to
“confront Bagwell. Upon their arrival, Bagwell had blood running down
his face. Armstrong hit Bagwell one time before neighbors intervened.

Armstrong called the police.

At trial, Spain did not take the stand, but Bagwell testified that he
had consumed too much alcohol and was home asleep at the time of the

incident.
Standard of Review

- In criminal cases, the appellate court sits to review errors of law
only State v. Wilson, 345 S.C. 1, 545 S.E.2d 827 (2001); State v,
Wood, 362 S.C. 520, 608 S.E.2d 435 (Ct. App. 2004); State v.
Mattison, 352 S.C. 577, 575 S.E.2d 852 (Ct. App. 2003) This court is
bound by the trial court’s factual findings in determining the
admlss1b1hty of certain evidence in criminal cases. Wilson, 345 S.C. at
6, 545 S.E.2d at 829; State v. Young, 364 S.C. 476, 613 S.E.2d 386
(Ct. App. 2005). The admission of evidence is within the discretion of
the trial court and will not be reversed absent an abuse of discretion.
State v. Pagan, 369 S.C. 201, 207, 631 S.E.2d 262, 265 (2006); State v.
Gaster, 349 S.C. 545, 557, 564 S.E.2d 87, 93 (2002). An abuse of
'~ discretion occurs when the conclusions of the trial court either lack
evidentiary support or are controlled by an error of law. Pagan, 369
S.C. at 208, 631 S.E.2d at 265; State v. McDonald, 343 S.C. 319, 540

sudaiiBai,




e

B

S.E.2d 464 (2000); State v. Walker, 366 S.C. 643, 623 S.E.2d 122 (Ct.
App. 2005). In order for an error of law to warrant reversal, the error

must result in prejudice to the appellant. State v. Beck, 342 S.C. 129,
536 S.E.2d 679 (2000); State v. Wyatt, 317 S.C. 370, 453 S.E.2d 890
(1995); State v. Patterson, 367 S.C. 219, 625 S.E.2d 239 (Ct. App.

2006).

Discussion

Bagwell and Spain argue the trial judge erred in refusing to allow
~ Spain’s brother to testify that Armstrong was angry with Spain because
Spain had revealed to a mutual neighbor that Armstrong was selling
marijuana from his apartment. Specifically, Bagwell and Spain claim
the statement was admissible under Rule 608(c), SCRE, to show
Armstrong’s bias and motive to fabricate testimony. Therefore,
Bagwell and Spain contend, the trial judge abused his discretion by
excluding the evidence under Rule 613, SCRE.

Whether the statement was evidence of bias and admissible under
Rule 608(c), SCRE, is an issue not raised at trial and is thus not
preserved for appeal. Pye v. Estate of Fox, 369 S.C. 555, 633 S.E.2d
505 (2006). See also Staubes v. City of Folly Beach, 339 S.C. 406,
412, 529 S.E.2d 543, 546 (2000) (Tt is well-settled that an issue cannot
be raised for the first time on appeal, but must have been raised to and
ruled upon by the trial court to be preserved for appellate review.”);
Ellie. Inc. v. Miccichi, 358 S.C. 78, 103, 594 S.E.2d 485, 498 (Ct. App.
2004) (noting it is axiomatic that an issue cannot be raised for the first
time on appeal). “Imposing this preservation requirement on the
appellant is meant to enable the lower court to rule properly after it has
considered all relevant facts, law and arguments.” [’On, L.L.C. v.
Town of Mount Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 724

(2000). | |

The State objected to the testimony based on Rule 613(b), SCRE,
arguing the defense counsel failed to lay a proper foundation for the
- admissibility of a prior inconsistent statement. Under South Carolina
_ law, a proper foundation must be laid before admitting a prior




~ inconsistent statement. State v. McLeod, 362 S.C. 73, 81, 606 S.E.2d

215,219 (Ct. App. 2004). Rule 613(b), SCRE, provides:

Extrinsic evidence of a prior inconsistent statement by a
witness is not admissible unless the witness is advised of the
substance of the statement, the time and place it was
allegedly made, and the person to whom it was made, and is
given the opportunity to explain or deny the statement.

The Solicitor posited, “[Tlhe appropriate way to [use this statement]
would have been to ask my victims during cross-examination whether
[sic] not they made a statement to this man.” In response to the State’s
challenge to the testimony, the defense counsel opined to the trial
Jjudge, “[T]he foundation is laid. He states in court one thing that
happens and then he tells my client something different that happens.”
The trial judge sustained the State’s objection. At no time during the
trial did Bagwell and Spain assert the testimony would show bias,
prejudice, or motive for Armstrong and Snoddy to testify falsely.
Accordingly, the trial judge was never presented with the opportunity
to rule whether the evidence was admissible under Rule 608(c).

Though we find no abuse of discretion in the trial judge’s ruling,
any error arising from the exclusion of the evidence in the present case
would be harmless.

Error is harmless where it could not reasonably have affected the
result of the trial. In re Harvey, 355 S.C. 53, 584 S.E.2d 893 (2003);
State v. Pagan, 357 S.C. 132, 591 S.E.2d 646 (Ct. App. 2004).
Generally, appellate courts will not set aside- convictions due to
insubstantial errors not affecting the result. State v. Sherard, 303 S.C.
172, 399 S.E.2d 595 (1991); State v. Adams, 354 S.C. 361, 580 S.E.2d
785 (Ct. App. 2003). Thus, an error is harmless where guilt has been
conclusively proven by competent evidence such that no other rational
conclusion can be reached. State v. Bailey, 298 S.C. 1, 377 S.E.2d 581
- (1989); Adams, 354 S.C. at 381, 580 S.E.2d at 795. The conviction
should not be reversed where a review of the entire record establishes
the error is harmless beyond a reasonable doubt. Staté v. Pickens, 320




P

S.C. 528, 466 S.E.2d 364 (1996); State v. Fletcher, 363 S.C. 221, 609
S.E.2d 572 (Ct. App. 2005); State v. King, 349 S.C. 142, 561 S.E.2d

640 (Ct. App. 2002).

In State v. Fossick, 333 S.C. 66, 70, 508 S.E.2d 32, 33-34 (1998),
and State v. Beckham, 334 S.C. 302, 513 S.E.2d 606 (1999), the
supreme court applied a harmless error analysis to the failure to allow

impeaching testimony. In both cases, the court concluded the judge’s

‘error in excluding impeachment evidence was harmless. In Fossick,
the court explained: |

In determining harmless error regarding any issues of
witness credibility, we will consider the importance of the
witness’s testimony to the prosecution’s case, whether the
witness’s testimony was cumulative, whether other
evidence corroborates or contradicts the witness’s
testimony, the extent of cross-examination otherwise
permitted, and the overall strength of the State’s case. State
v. Holmes, 320 S.C. 259, 464 S.E.2d 334 (1995) (citing
Delaware v. Van Arsdall, 475 U.S. 673, 106 S.Ct. 1431 89

L.Ed2d 674 (1986)).

Id. at 70, 508 S.E.2d at 34.

Here, physical evidence corroborated the testimony of Armstrong

and Snoddy and provided the State with a strong case. The back glass
door of the victims’ apartment had been shattered. Armstrong saw
Bagwell, whom he had known for.years, leaving the apartment.
Snoddy testified he saw Spain exit the apartment through the broken
door, and the two had a physical altercation at the scene. Additionally,
Armstrong averred the shoe left in his apartment was one he
remembered Spain wearing. Importantly, both of these statements
indicate the lacerations to Spain’s feet were caused by the door’s
broken glass. Finally, counsel for Bagwell and Spain were permitted to
cross-examine Armstrong and Snoddy. Accordingly, even if the trial
judge had erred in excluding the testimony of Spain’s brother, such
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error was harmless as it could not reasonably have aftectcd the outcome
of the trial. -

- Conclusion

The trial judge did not err in ruling inadmissible the defense
witness's’ testimony. At trial, Bagwell and Spain never argued the

evidence was admissible under Rule 608(c), SCRE. - Therefore, the
issue is not preserved for appellate review. Further, the trial judge
properly found no foundation had been laid to admit under Rule 613(b),
SCRE. Finally, any possible error in its exclusion was harmless given
the physical evidence and the opportunity for cross-examination of
Armstrong and Snoddy. Accordingly, Bagwell and Spain’s convictions
and sentences are

AFFIRMED.

ANDERSON and THOMAS, JJ., and CURETON AJ,,
concur. -
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(b) any petitions,in State or Federal Courts for habeas corpus or post—convxcnons
relief? _ /4 _

(c) any petitions in the United States Supreme Court for certiorari other than
petitions, if any, already specified in (7)? _4/4

(d) any other petitions, motions or applications in this or any other Court?’

4 (]
7

12. If you answered “yes™ to any part of (11), list with respcct to each petition, motion
or application: _

SCRCP APP-27




13. Has any ground set forth in (9) been pfcviously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed? -

14. 1f you answered “yes” to (13), identify:

(a) which grounds have been presented:
: !

i.

ji.

iii.

(b) the proceedings in which each ground was raised: -

i.

iil

15. If aﬁy ground set forth in (9). has not 'px_'evioﬁsl)" been presented 1o any- Court, :
State or Federal, set forth the ground and state concisely the reasons why such ground .
has not previously been presenteds : : : . :

. | (@M Faised 3}) ﬁﬂv'//a.-»/ ..[f.i'.l)af./i(y"." ' x

- OMof Yaised By Mecrey S
. (AW ey 0 gven Armodme A bY "‘?"‘"\ oo _J‘o;pl.c.;w) , b _n'cdt's’. reved isSue,
16. Were you xébresén;eq by an attorney at any time during the course of: '

(@) ydui‘ arraignment and pléa? Qas Q. eve’ J'Acug p[mL

(b) your trial, if any? _yes

(¢) your sentencing? yes

- (d) ybur appeal, if any, from the judgment of conviction or the imposition of
*  sentence? e : ) :

(e) preparation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed? Ao

17. If you answered “yes” to one or more parts. of (16), list;

(b) Df "-.-))"j .Tﬂc!.\\ ‘.')t_'.\)”’ .
. . (Q) h(‘t:\)“) .'.‘nat\"j\.xui "’
S (™) Seseph Sa v C

SCRCP APP-29
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(a) the name and atwress of each attorney who reprcsenté. Jou:

. ; : » . . f',’) P, o i g = v Y . A
i. ”.Dor}.-;"l/,z i 94,,// SO, BeK 399 (oreen U.//c 5, e 7602
o LA 4 .

ii. ‘S:),ng)l\ (')O,V'\"](.:}.J\E.\\"LS.LOH O£ .Ai,ryg 'IQ.\(‘ D(‘(t"\SG ;c\), 0. ,)S O\L ) ’58({9
Co,wn’jlg 5 S.C, 9G91f - 1589 |

ii.

(b) the proceedings at which each such attorney represented you:
i. uﬁ‘\ ql
ii._A goeal
]1
m'
18. State clearly the relief you seek in filing this application. '

M Q W e a\ |

ntence from any' other (j:ourt that you have not challenged?

19. Are you
3 ase _Mecek Rood,

now under se
L) / } !

o O

ohon freba) on {o

STATE OF SOUTH CAROLINA ) -
T | g ~ VERIFICATION
COUNTY OF : S

I, glre ve R 3a 4w ) , being duly sworn upon my oath, depose and -
say that I have subscribéd to the foregoing application; that I know the contents thereof;
that it includes every ground known to me for vacating, setting aside or correcting the
conviction and sentence attacked in this applicatipn; and that the matters and allegations

Vi é/

therein set forth are true. 27 ?M _¢(5 [ /

=4

SWORN't

before m

day of
YL o xd L.s.)
. Nolary Public

My Comynission Expires: X’ / ﬁ1/ 7@//

SCRCP APP-30




86.

. SWORN or affirmed 10 and

i ' !

APPLICATION TO PROCEED WITHOUT PREPAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF .

[_:Ae Ve % Ra 0;\,3 ¢ \\

proceed in this action without prepéymen( of fees or costs or security therefor. In support of

, hereby apply for leave to

my application I declare under péna]ty of perjury that the following facts are true;
(1) T am the applicant in this action and I believe I am entit_!ed to redress.

(2) Because of my poverty I am unable to p'ay the costs of said proceeding

or give security therefor.

[zt K Vo]

Applicant

subscnbed 2 fore me lhls
day of s
0y D =1
== —t
TG o
Notary Publi 25 =
. otary I '
. c @ .':Z_-'-j:’r_u N
My ComngigSion Expires {2/ i A
- NN
. - o) .
- 8 »
LS m
y O £y
=03 w
o |
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
, ) C.A. No. 2007-CP-23-7109
COUNTY OF GREENVILLE )
)
Steve R. Bagwell, )
S.C.D.C. No. 304273, )
)
Applicant, )
) RETURN AND PARTIAL MOTION
V. ) TO DISMISS
) .
State of South Carolina, )
)
Respondent. )
)

In response to the post-conviction relief applicatic.)n filed October 25, 2007, the

Respondent would show this Court:
_ L

The Applicant is incarcerated with the South Carolina Department .of Corrections
pursuant to the Greenville County Clerk of Court’s orders of commitment. The Greenville
County Grand Jury indicted the Applicant at the December 2003 term of General Sessions for
first-degree bﬁrglary (2003-GS-23-9373).  Dorothy Manigault, Esquire represented the
Applicant.

After the State called the ca_sé-to trial,! the Applicant was found guilty as indicted. On
April 13, 2005, the Honorable C. Victor Pyle, Jr. sentenced the Applicant to twenty (20) years
imprisonment.

A notice of appeal was filed on the Applicant’s behalf at the South Carolina Court of

Appeals. Joseph L. Savitz, III, Esquire of the South Carolina Office of Appellate Defense

! The Applicant had a joint trial — and subsequent joint appeal — with co-defendant Daryl Lee Spain.
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perfected the appeal. The Court of Appeals affirmed the Applicant’s conviction an(i ;sen'tence.
State v. Bagwell and Spain, Op. No. 2007-UP-377 (S.C. Ct. App. filed September 18, 2007).

" Attached herewith and incorporated herein by reference are the records of the Greerville
County Clerk of Court regarding the subject conviction, the Applicant’s records from the South
Carolina Department of Corrections, the trial transcript, and the appellate records.

IL
In his application for post-conviction relief the Applicaht alleges he is being held in
custody unlawfully for the following reasons:

1. Ineffective assistance of trial counsel:
Failed to request DNA evidence.
Failed to make reasonable objections.
Failed to conduct pre-trial investigations.
Failed to interview witnesses.
- Failed to impeach “perjury testimony.”
Failed to discuss defense strategies.
Failed to provide an assessment of State’s case.
Failed to inform of maximum possible sentence.
rosecutonal misconduct:
Failed to provide exculpatory DNA evidence. '
Failed to provide “exculpatory information involving statement of
witness.” .
C. Provided “false facts” in closing argument.
3. Newly discovered evidence:
a.  State has DNA evidence from the scene that was not disclosed to
defense and, if tested, would not match the Applicant.

o0 o

op U@ me

L
The Respondent asserts the Applicant’s aﬂegaﬁon that his attorney was ineffective is
without merit. The Respoﬁdent asserts the Applicant’s attorney rendered effective assigtance
well within the standard ot" “reasonableness w1thm professional lnorms’_" for a criminal defense

attorney.




Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant

must prove that “counsel’s conduct so undenhined the proper functioning of the adversarial

process that the trial cannot be relied on as having produced a just result.” Strickland v.

Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984);,Bi1tler v, State, 286 S;C. 441,
442,334 S.E.2d 813, 814 (1985). |
The proper measure of performance is whether the attorney provided representation

within thé range of competence required in criminal cases. The courts presume counsel
“rendered adequate assistance and.made all significant decisions in the exercise of reasonable
professional judgment.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. The Applicant must
overcome this presumption in ordér to receive relief. See Cherry v. State, 300 S.C. 115, 118, 386
S.E.2d 624, 625 (1989).

| A two-pronged test is ﬁsed in evaluating allegations of ineffective assisténce of counsel.
First, the applicant must prove counsel’s performance was deficient. Under this prong, attorney
performance is measured by its “reasonableness under prevailing professional norms.” Cherry v,
State, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. ﬁt 688, io4 S. Ct. at
2065). Second, counsel’s deficient performance must have prejudiced the Applicant such that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have 'been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A
reasonablé probability is a probability sufficient to undermine confidence in the outcome of
trial.” Johnson v. State, 325 SC 182, 186, 480 S.E.2d 733, 735 (1997) (ciﬁﬁg Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)).

The Respondent submits the Applicant cannot satisfy either requirement of the Strickland

3
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v. Washington test. However, the allegation of ineffective assistance of counsel probably raises _

questions of fact that cannot be conclusively refuted by the record.. The Respondent requests an
evidentiary hearing to fully resolve this issué. See Sharper v. State, 279 S.C. 264, 265, 305
S.E2d 247,248 (1983) (citing Norman v, State, 276 S.C.278, 277 $.E.24 707 (1981)).

Iv.

The Respondent notes the Aépli.cant has alleged newly-discovered evidence. For an
applicant to be granted post-conviction relief based on aﬁer-discovered_evidence, he must show
the evidence:

(1) Is such as would probably change the result if a new trial was had; (2) Has

been discovered since the trial; (3) Could not by the exercise of due diligence

have been discovered. before the trial; (4) .Is material to the issue of guilt or

innocence; and, (5) Is not merely cumulative or impeaching,.

Hayden v. State, 278 $.C. 610, 611-12, 299 S.E.2d 854, 855 (1983) (citation omitted).

The Applicant has not shown that the alleged evidence meets any of the requirements for

after-discovered evidence. Most irﬁporta;itl_&, the “new evidence” offered by the Applicant is not

miaterial to the issue of guilt or innocence, and probably Woul_d not chaxige the result if a new trial

\}vasl had. Seeid. The Respondent submits the Court should summarily dismiss this allegation.
| v.
“The Respondent denies each allegation not expressly admitted, qualified or exblained.
| VL -
WHER];ZFORE, having made its Return, the Respondent requests: (1) that a hearing be
held solely on the issué of ineﬂ'ective assistance of counsel and (2) that cou.nsel' appointed to

represent the Applicant.
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Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

KAREN C. RATIGAN
Assistant Attorney General

P.O. Box 11549
Columbia, S.C. 29211

Attdrneys for Respohdent




STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

2007-CP-23-7109

STEVE R. BAGWELL, 304273

st N e Nust met wt “wa? s et “? w “wast “wtt “owt? st “oat’

Applicant,
vs AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA,
Respondent.
1.-  Tam an employee of the Respondent in the above-captioned action.

2. . Regular communication by mall exists throughout the State of South Carolina and that this
is a propeér circumstance of service by mail.

3. . I have this day served a copy of the Return and Partial Motlon to Dismiss in the
above-captioned matter on the following person by depositing same in the United States mail,
postage prepaid: .

Steve R. Bagwell, 304273
Lieber Correctional Institution
Post Office Box 205

Ridgeville SC 29472

DATED this 16th day of January, 2008.

A W
J4dy AC. Carey, Legal Affistant
For Respondent
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
COUNTY OF GREENVILLE g Case No(s).:07-CP-23-07109
Steve Bagwell, ;
Applicant, .;
-VS- ; TRANSCRIPT OF RECORD
.State of South Cafolina, ;
Respondent. ;
)

May 27, 2010
Greenville, South Carolina

BETFORE:

HONORABLE ROBIN B. STILWELL, Judge.

APPEARANCE S:

KAREN RATIGAN, Esquire
Attorney for the State

SUSANNAH ROSS, Esquire
Attorney for the Applicant

Teresa B. Johnson

Certified Verbatim Reporter
P.O. Box 2812 Records are
Greenville, S.C. 20602 taken and

_ produced via
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DIRECT CROSS REDIRECT RECROSS

Remarks _ : 4

Steye Bagwell
by Ms. Ross
by Ms. Ratigan
by Ms. Ross
Darryl -Spain
by Ms. Ross
Dorothy Manigault
by Ms. Ratigan
by Ms. Ross

by Ms. Ratigan

Certificate of Reporter 68




EXHIBITS PAGE

DESCRIPTION

APPLICANT EXHIBITS

Letter from Darryl Spain
Detention center records
Brady motion

Trial exhibits

RESPONDENT EXHIBITS

(No exhibits offered.)

COURT EXHIBITS

Issue outline
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Remarks

(WHEREUPON, the pfoceedings begin at approximately

a.m.)

THE COURT: All right, Ms. Ratigan. You may

- proceed.

MS. RATIGAN: May it pleasé the Court, Your
Honor. The first case of the day is Steve
Bagwell versus the State of South Carolina. The
docket number is 2007-CP-23-7109. . Mr. Bagwell
was indicted for first degree Burglary back in
2003. He was represented on that charge by
Dorothy.Manigault.

| This case was broughf to trial. It was
actually a joint trial with his co-Defendant,
Darryl Spain. That case was bfought to trial in
April of 2005 before Judge Pyle. Mr . Bagwell was

found guilty of first degree Burglary and waé

sentenced to 20 years imprisonment on April 13th,

2005. |

Mr. Bagwell and Mr. Spain actually thep had a
joint appeal, if I remember correctly. That was
at the Court of Appeals. His éonviction and
sentence were affirmed in September of 2007. And.
the State is ready to proceed.

THE COURT: Okay. Ms. Ross.
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Remarks

MS. ROSS: Thank you, Your Honor. The
applicant’s ready to proceed as well. I, uh; -
this is a complicated case. It’s been over two
years old. We have been attempting to get a DNA
sample, that was in evidence the entire time,
tested. |

THE COURT: Yes, ma’am._

_ MS. RdSS: It was originally tested, but
they didn’t -- they ran it against the database.
They couldn’t testify to it. So we finally have
had that tested. I would just pass up to you,
uh, --

THE COURT: I think I may have it. 1Is it a
DNA analysis from SLED?

MS. ROSS: Uh, yes. But this is a more
recent one.

THE COURT: Okay.

MS. ROSS: I just got a copy of it myself. I
also have an outline that I’m just sort of going
on of my arguments.

THE COURT: Okay.

MS. ROSS: This is not evidence. It just
simply ———

THE COURT: Sure.

MS. ROSS: ——— helps me do it. I am just
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going to pass up the DNA stuff. -Here’s my

outline.

THE COURT: Okay.

MS. ROSS: Here is the new DNA repbrt.- This
is sort of the DNA related materials from the
discovery of the original trial.

THE COURT: All right. Thank you.

MS. RATIGAN: I'm not sure if Ms. Ross is
trying to make that an applicant’s exhibit or a
court’s exhibit. I’'m familiar with all this
information and I don’t have any objection~£o
anything in that.

THE COURT: -~ Okay. AIll right. Good enough.

MS. ROSS: I’‘d just enter it as a court’s

 exhibit for your consideration. What we have --—

the'ﬁain arguments here was that_there was a
Brady violation in that DNA evidence was
available. The State had'iﬁ; They had access of
it and knowledge of it. They never tested it.
If they had of tested it, it would have turned
out not to be a match for Mr. Bagwell who was
charged with this burglary.

Alsq, I’'11l go through this later. But in the
State’s case, there are a number of arguments .

made during the case itself in closing argument.
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Look at this picture. There’s broken glasé with
blood on it. That was Mr. Bagwell’s. That’s how
hé had this_cut on his face. So not only was |
this_DNA very important, it was dlso very
prejudicial to Mr. Bagwéll and used against him
at the trial. I always do a motion for summafy
—-— argument that summary judgement was not filed,
uh, argument for summary judgemeht_becausé the
reply was notlfiled within 30 days. We’ve also
alleged inefféctive assistance.of counsel. My
outline.has all the arguments, sort of, for that.

I’11 go'through that, uh, later as we go through

testimony and put that on the record.

We'velalso arguéd prosecutorial miéconduct as
well, violation of.due process. This goes to
the, uh, Brady information that was not given
along with the closing.- The use of things in
closing or facts in closings.that was'nét-brought
into evidence or were simply untrue. This was a
case where —— and I’ve cited page numbers
throughout the transcript of the trial. This was
a case where the defense called a 911 operator
and attempted to show that Steve Bagwell actually
called 911 from his apartmeht. The State

continually objected to that testimony. From
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their own police officer, attempted to show that
actually Mr. Bagwell was the one who called the
bolice.

This was a situation where neighbors -- uh,
two YOung men lived in one apartment. = Bagwell
apd Spain lived-in the next apartment. The ones
from, I will call it apartment A,_said-thaﬁ
Bagwell and Spain broke into their apartment,

took nothing. They beat them both up. That was

‘the basis for this burglary. In other words, the

victim had beaten up the Defendants.

So the DNA is very prejudicial. .Attempting_
to keep-outlthe information that it Qas éctually
the Defendants who had cailed 911 is very
prejudicial as well. And I’11 Qo through that
later. There are just a number of arguments in
closings that go against what was in evidence.
It was about testimony. The whole .theme of
closing was, uh, why would they beat Bagwell
unless there was a burglary. That was the. whole
thing.

The defense'attempted to put up a witness to
explain why. They were prevented by objection of
the State. Under Holmes v.. South Cardlina, you

can’t prevent, you know, a statement from coming:
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in and then argue why wpuld.they do that when the
State itself had prevented that.

THE COURT: Let me ask you with respect to
that one issue and that one issue alone.

MS. ROSS: Okay.

THE COURT: Is that a subject of appéllate
review? : v

MS. ROSS: Partially. The appellate opinion
—— and I’1l just get into that briefly. The
appellate opinion goes into a little bit of that.
At trial, they proffer testimony of this witness
that they wanted to present who was Mr. Spain’s .
brother, Jerry Spain. After the State objedts to
their testimony arguing that the defense had not
questioned the witness and alleged victim, Mr;
Armstrong, about prior inconsistent statements on
the stand. So it was all getting into Rule 413,
I believe. |

What’s crazy about that is the defense
attempted to question Mr. Armstrong about, do you
sell drugs out of the apartment, had you'done
that. The State objects and keeps all that
testimony out. Then wheﬁ the defense brings up
Mr. Spain and attempts to have him say Armstrong

told us he was selling marijuana and he beat him
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10

up for that reason. There was no burglary. Then
they object. The State objects again and says
you didn’t question Armstrong about that when
obviously because of the State’s own objectibn,
they were unable to question Armstrong about
that.-

MS. RATIGAN: We would argue that was —-
that not only is an appellate issue, it was the
appellate issue. We are not here today to
discuss the trial court error. We would argue
that’s just not a proper PCR issue.

MS. ROSS: Well, it is in the sense that
defense counsel did not argue that it shows bias
and because they didn’t make that specific

argument, they could have-possibly got that

evidence in by just simply arguing it shows the

witness’ bias rather than the argument that was
actually made. _
Also, just briefly, I note in that appellate
opinion, they continue to say it’é harmless error
because Armstrong was a neighbor who .had known
Bagwell all his life. So they say that over and

over when, . in fact, in the statements that T

believe are part of the record, but in the

witness’ statement of Armstrong at the scene of




Remarks

the crime, his statement says, I opened the front
door and saw the tall white.guy wearing the red
shirt running éut of the back patio door. I
yelled for Chris to stop them. The guy ran
around the side of our building.

This is the statement of Mr. Armstrong who
supposedly knew Bagwell from high school and he
was a neighbor. Clearly, they say it’s harmless
error in that opinion, but it would certainly be
relevant to that, that if Armstrong had actually
known Mr. Bagwell from high school, in his
initial statement, he would have said I saw my
high school buddy, Steve Bagwell, running out of

my house and attacked him.

So that was not brought in effectively b§ the
State either. I jﬁst think that’s an important
point about the appellate_opinion. They seem to
be rélying heavily on this important witness,

bolstering witness testimony based on this prior

knowledge, when, in fact, at the scene of the

crime at the time, that didn’t exist. That'’s all

I have. I’11 just go ahead and call Mr. Bagwell.
THE COURT: Okay. Lef me also say, this

packet you handed up to me, Ms. Ross, includes

four sets of documents. Collectively, I’m going
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Steve Bagwell - Direct Examination by Ms. Ross

to introduce those as Court’s Exhibit number 1.
(WHEREUPON, Court’s Exhibit 1 is marked for
identification purposes.)
STEVE BAGWEﬁL'
having first been sworn, testifies as follows:
THE CLERK: Thank you. You may be seated. -
THE . COURT: Béfore you get started, let
Teresa mafk that and hand it back to me so she
won’t be multitasking too much5

THE CLERK: State your full name for the

record. _
THE WITNESS: Steve Randall Bagwell, II.
MS. ROSS: Okay. Mr. Bagwell.
fHE COURT: Waiting for the Court Reporter
to say okay. We will go when she séys she’s
" ready.
DIRECT'EXAMINATION.
BY MS. ROSS:
- Q Let me talk about just why you have alleged
—-— why you are asking for ﬁhis poét;donviction relief
here? |
A Because I’m'innocent(:and'if it hadn’t been
for the pfoéecutofial misconduct in the case and
ineffective assistance of‘coﬁnsel, I wouldn’ﬁ be here

right now.




Steve Bagwell - Direct Examination by Ms. Ross

Q All right. Let’s go into that and explain
that in more depth..'When you say you are innocent;
are you saying that you did not break into Mr.
Armstrong’s apartmeht? .

A No, ma’am. I.didh’t. I was never there.

Q All right. And you sat through the trial.
Was anything taken from the apartment?

A - From their apartment?

Q From their apartment.

A I know there was pieces of —-— nothing was
stolen or nothing.

Q Okay. ©Now, uh, did you ever get a plea offer
for probation or'anything'like that?

A No, ma’am.

Q | Now, uh, let’s go intq the argument about

DNA. Do you have your trial transcript with you?

A No, ma’am. They are right there in my

paperwork.

0 All right. 1I’ll hand you your copy of your
trial ﬁranscript.at this time and talk about the
éleﬁents 6f the DNA evidence. Do you think the lack
of taking your DNA harmed or helped your case?

A It harmed my case. They keep on referring to
me running out the glass and cutting my head on the

glass and bleéding everywhere. The DNA would have
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pfoved that I wasn’t ever there.

Q So 1’11l just refer you to page 41, lineilO of
your transéript.

A Yés, ma'’am.

Q All right. Now, at that point,_this is Mr.
Armstrong testifying. What does he say?

A " He says you saw -— you said you saw Steve run
out. Uh-huh. What did he run through? The éharp
glass of the patio door. |

Q All right. And then on thé next page, on
page 44; line 14, what does hé say?

A ' He says, Priqr to hitting the Defendant Steve
Bagweil, do yéu remember what hié fa¢e looked like? |
Do you remember did he havé anything on his face? He
says a scar with blood running.downlit. | |

Q All right. And then the pictures of YOd ére_

shown to him, correct?

A Ma’am?
Q Uh —
A Yes, ma’am. .The picture of me with the blood

running down my face?
Q Uh-huh. And then on page 45 --

A Yes, ma’am. I believe that’s on page 41l.

Q Okay. And then on page 45, line 15, the next
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A Yes, ma’am.

Q They move those pictures of you in with the
cut, correct?.

A Yes, ma’am.

0 ‘Then on page 61 and 62, uh, line 25 through
line 4, Mr. Armstrong attempts to grab the picture of
the broken glass and say that’s how you got the gash
on your forehead, correct?

A Yes, ma’am. Yes, ma’am.

Q Okay. And then in closing, on ﬁage 227, line
8, the State submits to the jury that when he ran out
-— meaning you.——.he ran through the glass, he could
have cut his eye while he was'running out?

A Yes, ma’am.

Q And the State argues that -- brings that

the pictures saying this is how he got the cut. And

the picture is showing broken glass with blood on it.

broken glass and points to it and says that’s how I

cut my head, was on a broken glass.

submitting a blood sample?
A No, ma’am.

Q Were you aware that —-- why not?

point home. And this is after Armstrong has asked for

A Yes, ma‘am. He holds up the picture with the

(0] Now, did you ever talk to Ms. Manigault about

309
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1 A Cause she never told me nothing about no DNA
2 |levidence. I asked her, I said, what evidence do we

3|have. She told me we had two statements. I said

4 {that’s it? She said that’s it. I knew nothing about
5 |no DNA evidence.

6 Q Did you have a copy of your discovery at that
7 |time? |

8 A No, ma’am. When I seen the discovery is when
9 we wént_to trial.

10} - Q And,.uh,'so you didn’t know that thelState

11 |had a blood sample in its possession that they had
12 simply not gone ahead and tested?

13 A No, ma’am. I didn’t know.

14 Q And you never went to a hearing where they
15 lasked to take'your blood, take a swab of your blood?
16 A .INo, ma’am.

17 Q Now, Darryl Spain was the cofDefendant in.

18 |[this case, correct?

19 A Yes, ma’am.

20 " Q And after the incident, did he write you a
21 [letter?

.22 A Yes, ma’am. I was at R&E and he wrote_é
23 |letter. | |

24 | Q‘ Okay. And I was actually appointed to

25 |represent him on post—-conviction relief and I wrote




10
11
12
13
14
15
16
17
18

19

20
21
22
23
24
25

Steve Bagwell - Direct Examination by Ms. Ross 17

you and said I believe it is a conflict. What did you

say”?

A " T said I believe it was a conflict of
interest. I didn’t want to be associated with him in
my case anymore.

| Q Okay. -‘Is this the letter you wrote me back?
A Yes, ma’am. Yes, ma’am.

0 And is this a copy of the letter that he
wrote to you? |

A Yes, ma‘am. That’s a copy of the ietter he
wrote.

MS. ROSS: Okayf I'd mark this.

(WHEREUPON, Defendant’s Exhibit 1 is marked for
identification purposes.)
BY MS. ROSS:

0 What, basically, does his letter éay to you?

A Uh, basically, it says that he was outside.
You want me to read the whole letter?
Q Uh, well, you know what it says. You can
read it or —— |

A Basically, what it says is he went outside
and I wasn’t with him when all this happened. He says
the people come up behind him and grab him and he says
that I was inside passed out on the recliner. That’s

basically what it says.
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1 | 0} Does that'match your recollection of events?
2 A Yes, ma’am. He left and I was passed out on
3 |the recliner.
4 MS. ROSS: I would offer this_as-Applicént’s
5 Exhibit 1 at this time.
6 MS. RATIGAN: Judge, I would object to that,
7 ' Your Honor. He’s not the author of the letter.
8 In fact, Ms. Ross has the author of the letter
9 here today. I would simply argue that thét
10 letter should come in under the author and not
11 the fecipient.
12 . THE COURT:  You intend to call that

S 13] . individual as a wifﬁess? |

14 MS. ROSS: Yes.
15 ' THE COURT: Well, at this point in time, we
16 won’t admit it as evidence. However, it is
17 marked and you may offer it through testimony
18 of -- |
19 - MS. ROSS: And.it’s got a letter from Mr.
20 Bagwell stapled to the front. I WOuld.just offer
21 this part at this tihe. The next parﬁ,.I will
22 bring iﬁ later. |
23 : MS. RATIGAN: That’s fine.

. 24 |BY MS. ROSS:
25 Q Now, you testified aﬁ your own triai,
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correct?

A Yes, ma’am.

Q And what bésically did you tell the jury?
What’s your'recollection of your testimony?

A Basically, what I told them was.that I was
passed out in my recliner. Armstrong come in there,
busting in, kicked in my door and come in there and
hit me in the héad. I didn’t know at the time what he
hit me in the head with until we went to trial and it
come out. He hit me in the head with a pistol.

Q How did you find out that?

A Through Jerry Spain’s testimony at trial,
through his proffered testimony.

(o] And, uh, why didn’t you say at that point
that Armstrong had sold drugs?

A I was told basically not to bring it up no
more. The judge had done said we ain’t gonné bring up
no drugs. Ms. Manigault said I could be charged with
some more charges if I brought up anything about the
drug charges. I would get charged with a drug charge
or something.

Q What had happened before, during the trial,
when defense attorneys had attempted to cross-examine
Mr. Armstrong about drug sales?

A They objected. The judge said that he wasn’t
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going to allow nothing of that to be ﬁut in.

Q Okay. Now, did you call 911 from.your house?
A Yéé, ma’am.

o} Do you récall Whét you said?

A Yes,'ma;am.-'I told_them; I said I don’t_know
what’s happening. I said this man done broke in my
house. I said my next door neighbor done broke in my
house. He come in here and he beat me up. I éaid
they out their beating my roommate up. I said I don’t:
know What’s going on. I said you nééd to get somebody

over here as soon as possible.

0 - Waé_that tapetput into-evidenqe, that 911
tape? | | B
A No, ma’am.
- Q And why not?
A Because Ms. Manigault didn’t get it in time. -
Q .Okay{ And how was she sﬁpposed to know to
get it? ” |
A Because I told her. Whenever I firét gét
locked up, when I told her —— I told her I called 911.
0 All right. DoIYOu recall what the incident
report just reflects?

A The incident report as far as the crime scene
and everything?

Q Right.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Steve Bagwell - Direct Examination by Ms. Ross | 21

A It says that they referred to the phone call.
Waéh’t nothing disturbed within the residence, wasn’t
nothing taken. |

Q So it just says came out in responée to a
phéne call? . | |

A Yeah, come out to respond —- in response to a
call. - |

0 All right. . Now, at that.9ll call, about that
-— I guess Mr. Spain’s attorney, Mark -- Barcroft --

A Yes, ma’am.

Q -— subpoenaed an officer to come in and
discuss the 911 call?

A . Yes, ma’am;-

Q Now, I’m going to refer you-to page 129, line

1. At that point,:Mr. Barcroft is trying to get

testimony out of that witness that there was one call
to.911 and it was from you?
| _A | Yes, ma'’am.

Q pr what does the State do when Mr. Barcroft

is attempting to get that testimony out?

A The State objects.

Q All right. And just generally about that
testimony, about the 911 call, what does the State do
when the defense attempts to show that it waé a

disturbance call, not a burglary call?
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They keep objecting.
So that’s not brought out into evidence?

No, ma’am.

o B 0 P

And then, uh, in closing, doesn’t, uh, ﬁhe
State refer to that_9ll'call?

A In.closing?

Q I refer yau ﬁo page -- let me go back to --
generaliy, page 149 to 162;

A Okay.

Q That is where Mr. Barcroft is trying to bring
out evidence --

A . Yes, ma’am. He’s trying to'brinq out the

disturbance call. There was a disturbance call made.

Q . All right. And the State objects a number of

times on the basis of hearsay about this disturbance

call?
A Yes, ma’am.
Q And weren’t these records held in the regular

course of business?

A Yes, ma’am.
MS. RATIGAN: I'm going to object, Your
Honor. She’s asking for a legal conclusion.

MS. ROSS: - All right. I’11 change my line
of questioning.

THE COURT: I understand. Well, for
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purposes of the record, I need to rule on the
objection, and I sustain the objection. Let'’s
just say that the trial judge made a ruling with
respect to the admissibility of evidence. To

what degree that is relevant to proceeding today,

I’'m not certain. However, I will grant you some
latitude in that regard. |
MS. ROSS: All right. Thank you, Your

Honor.
BY MS. ROSS:

(o] The State does object a number of times to
that testimony, correct?

A Yes, ma’am. Yes, ma’am.

Q Does your attorney get up and make
counterarguments to the State’s quectibn?

A  No, ma’am.

Q And the State’s general objectioﬁ is 911 tape
hearsay? |

A Yes, ma’am.

Q All right. Now, then on page 228, line 2 can
you fead just starting with “now”, line 17?2 .

A Okay.- Now why would he go to Gerald and
Chris if Gerald didn’t qall the police and if Gerald
didn’t want the police to be there?

Q All right. So the evidence -- the State’s
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evidence about the 911 cali is what? .

A They are trying to deny that I called 911.
They are trying to say that Gerald and them called
911. |

Q And was there any _f-did the State present
any evidence that Gerald had -- |

A No, ma’am. There is no evidence whatsoever
that they called 911.

o All right. Okay. Let me get back organized.
I've got so many things that I want you to get in the.

record. Now, when talking about the DNA, let’s talk

about the 911 tape. The attorney dldn t get that ‘tape
at all.

A No, ma’am.

Q They didn’t subpoena . it.

A No, ma’am.

Q'- Now, did the State give that tape as Brady to
your attorney? '

A "No, ma’am. Not that I know of.

Q And you are saying the tape would_have shown
you'celling? | | |

A Yes, ma’am. Yes, ma’am.

Q Now, did, uh, the State tell you or your

attorney before that the witnesses had changed thelr

statements from saying initially they said they both
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saw both of you and then at trial, they said —-
A No, they never -- as far as I know, there was
still two statements.

Q All right. And of course they never turned
over the DNA evidencé either?

A No, they never turned over no -— any -- I
didn’t know there was no DNA evidence at all.

Q And did -- okay. Now, going back to this
thing of the closing around page 231, the thing was
essentially why beat Bagwell if there wasn’t a
burglary, correct?

A Yes, ma’am.

Q Now, why would they? Can you tell us today?

A Why would they beat me -- come over there and
beat me up?

Q Uh-huh.

A Yeah, bécause, uh, through the trial, I found
out that him.and Darryl, my co-Defendant Darryl Spain,
had been into it. He had told the —-- our next door
neighbor that lived in between - that G.erald
was sellihg marijuana out of his apartment.

Q  Okay. |

A And the lady, after Darryl told her that, she
went over there and knocked on the door and went and

asked Gerald, she told Gerald, I want to by some weed.
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Gerald got mad and told the lady he didn’t sell weed

at the time. So he got mad at Gerald because Gerald
just sent somebody over there that he didn’t even
know.

Q All right. And who was going to testify at
your trial about that?

A Jerry, Jerry Spain.

'Q And YOU know that -- he proffered what his
teétimony would have been on the record, right?

A Yes, ma’am.

Q And whatlessentially is your recollection of

what that testimony would have been?

A He says he went over there the next day and

he didn’t want to talk outside. He wanted to go
inéide and talk because he didn’t want nobody else to
hear. So they went inside. _He proceeded to tell him
that he was mad. He was mad at Darryl because Darryl
had told the next-door neighbor that he was selling
dope and the lady come over there and visit him. And

he says he come home and caught him in his apaftment.

o

|After he beat Darryl up, he went over there and busted

up my door and caught me in my'recliner and then hit
me in the head with a pistol.

0 All right. And, uh, they tried to get some

talked to Gerald Armstrong. Gerald Armstrong told him'
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pictures in at that time, but they couldn’t because

his testihony was not allowed, correct?

A Yes, ma’am. |

Q But eventually.thosé'pictures did come in
though, right?' |

A Yes, ma’am. -

Q And those were the_pidtures-of the door being

busted in?
A Yes, ma’am.
Q And Jerry Spain testified that he took those

pictures the next day when he went over?

A Yes,'ma’am. He took them.

Q But he was prevented by the State’s objection
of testifying to that?

A Yes, ma’am.

Q So the jury didﬁ’t hear ébout thét, those
pictures? |

A Yes, ma’am.

Q But that didn‘t stop the State, in their
closing, to referring to the picture and saying we
don’t know when this picture was taken, we don’t know
what was done about this. So they argue -- again,
they prevent the testimony from coming in and then
they argque —-—-

A Yeah, they try -—-
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0 —-—— you don’t have this information?
A Yes, ma’am.
Q  All right.
A They say in closing argument that they don’t

even know who took the'pictures.

Q All right. Now, uh, also on closing, they
talk about testimOny from neighbors. Can you tell us"
about that? |

A Yeah, in closing argumenf, the prosecutor
said that the reason they went over there and arrééted
me was because they talked to neighbors and got

information from the neighbors whenever they did went

over there and arrested me. When Officer Cannon, in

his testimony, states that ﬂe talked to neighbors, he
said neighbors didn’t have no‘information -— was
irrelevant. He said neighbors got tﬁere after
evérything done happened. ISo there wasn’t no
information from no neighbors. | |

Q . But that didﬁ?t stop the State from
bolstering its‘case by.arguing that.——-

A Yes, ma’am. She tried to —- he tfied to make
it sound liké they had mbre_witnesses andlmgre
evidence Ehan.they actually had.

Q ~That waé ?age 231,-19, reference to the

neighbors?.
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A Yes, ma’am.

Q And 229, lines 5'th;0ﬁgh 10 and 222, lines
16, all in there?

A Yes, ma’am.

Q Now,.do you thiﬁk that that closing affected
your trial? |

A Yes, ma’am. I think it did. He tried to
lead the jury to believe that there’s more evidence
than what there was and there wasn’t no evidence,
there wasn’t. no neighbors.

Q@ - And let’s just go —— you think that the
proseéuto: failed to ——- failed in their duty to- turn
over evidence to you that would have helpedlyour case?

A Yes, ma’am. He had the blood evidence the
whole time..ﬂﬁe could have went over there —- I told
Ms. Manigault from the get—-go I have nothing to hide.
I was never there at the crime -- scene of the crime.
I have nothing to hide. I will do whatever it tékes.

Q All right. And then the -- how about the
statements in closing?

A The statement as far as the neighbors?

Q  Yeah. The closing argument. You think that
that made your trial fair or un--

A No, ma’am. That made it unfair. It was

totally unfair. The prosecutor ain’t supposed to say

323



10
11
12
13
14
15
16
17
18
19

20-

21
22
23
24
25

Steve Bagwell - Direct Examination by Ms. Ross

nothing. He’s supposed to stick to the facts within

the case. They were totally false facts. There
wasn’t no neiéhbors. There wasn't no information from
no néighbbrs.

0 Now, uh, you have alsQ alleged ineffective
assistance‘of counsel. We’ve discussed the DNA -- uh,
let’s just discuss general objections. Did Ms.
Manigault try the case in an effective manﬁer, in your

opinion?

A Uh, not in my opinion, no, ma’am. I believe
that she could have made reasonable objections. 1If
you look throughout my trial, like in Jerry Spain’s
testimony, whén he starts saying stuff in my favor,
she don’t even ask him no questions. Whenever thé
State objects to something, she don’t even try to keep
it in. Whenever the State tries to bripg ﬁp -~ like
the,neighbofs,'there ain’t even no objection. _Just
letting evérything slide; |

. Q Did she,juh, make any point, when Mr.‘
Armstrong was talking about how he knew you since high
school and everything ~---

- A Yes, ma’am.

Q -—-— did she point out to the jury that he

dldn t say that to the arrestlng officer at the scene

of the crime that day?
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325

A No, ma’am.
Q And she didn’t get any kind of DNA sample

from you?

A No, ma’am.

0 How about the phone records? Would they have
helped?

A Yes, ma’am. They would have helped because
it proves —— I ﬁold the dispatcher that night what was
happehing.

Q How about investigation? Did she interview
witnesses?

A No, ma’am. She ain’t interviewed no
witnesses. She ain’t_interviewed the witness that was

in my favor, Jerry Spain. I believe if she
interviewed the witnesses, the trial outcome would
have been diffefent. We could have better prepared a
defense.

o Did y’all meet before -- how many times did
y’all meet befére trial?
| A I met Ms. Manigault one time at trial, uh,
trial roll call.

Q What did y’all discuss?

A She asked me what did I wanﬁ to do at that
time. I told her, I said; well, I ain’t had nothing

to do with this. I said I’m innocent. She said,
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well, you want to go to trial. I said yeah, go to

trial.

Q Did she discuss your charge and the amount of
time it carries?

A No, ma’am. No.

0 Did she discuss any plea offers with you?

A  No, ma'am.

Q Now, in your appeal, the appellate court
found that since there was no argument, the witness
would show bias? |

A Yes, ma’am.

- Q That it was a non—issue for appeal,.it wasn’ﬁ

a judge error because —- .
- A Ms.-Ménigault didn’t object to it.

Q Right. Was that effecti?e on her part in
your opinion? |

A No, ma’am. It would have —— I might have got
my appeal if it was objected to. |

MS. ROSS: Beg the Court’s indulgence.
BY MS. ROSS: .

Q ‘Well, just briefly, is there anything else
you would like to tell the Court while I review my
notes?

A Yes, ma’am. Ms. Maﬁigault is a nice lady,

but I believe that had she interviewed any of the
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witnessés, had she interviewed even my own witness —-
there was no interview of my own witness because.hié
testimony wasn’t allowed in the court because they say
that she didn’t ask Mr. Armstrong the right questions
to question the State’s witnesses —— had she.
interviewed the witnesses, she would have known what
to ask them. She didn’t even know that. I féel_that
the DNA eviaence, I told Ms. Manigault from the get-go
I had nothing to hide. I wasn’t at-the scene of the
crime. I wasn’t there. The man busted in my house.

I called 911. The police come there. _I’m the only '
guy standing there. There;s a big old crowd of people
standing-over there. They went Qvef there to them.
Gerald Armstrong and them madé up lies and told him.
they was the ones that called hiﬁ.

o) Okay. I just got two more things I wént to
put on the reéord after reviewing my notes. On page
76, line 9, uh; did Ms. Manigault show your mug'shot.
or anything to -- show evidence or your Law -
Enforcement Center medical records to show any
evidence that, in fact, you were beat up and bitten?

'A No, ma’am.

Q And Armstrong testified that he --

A Yes, ma’am.
Q

He hit once and didn’t bite?
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A Yeah, he tried to say —-- there Qasn’t never
no confrontation out front. He tried to say there was
a coﬁfronﬁation out front. He seen the blood on the
side of my-face and then he hit me. | |

Q All right. And I’ll just show you some -
records, detention center.records. Okay. I'm going
to show you some documents that'we’ve looked at
before.  Can you tell me what those are?

A This right here is a picture of me at
Greenville-County.

Q All right. So that’s from the Greenville

County Law Enforcement-Cénter_records, right?

A Yes, mé’am. | |

Q Can you tell me Qhat thié is?

A It’s a Greenville County detehtion_cénter,
uh, statement. |

Q And what doeé that show-about bite mafks?

A Itlsays on the side ofihis chest on-the left

are the markings of a bite mark.

o) All right. And what does it say that you
complained -- that you said your injuries were from at
the time? |

A I told them I was hit in the head and I was
bitten on the side.

Q And what aré these?
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A These are Greenville County detention center,
uh, statements.

0 And what does.it say about your story on
them?

A It says Mr. Bagwell tells a story of being

attacked by several people and kicked several times in
the head and the body and the face and lose

conscientious. Went to the ER.

MS. ROSS: I would ask to have these marked

as Applicant’s Exhibit 2. There are three

different sheets. Do you mind if T staple them?

- THE COURT: Sure. No problem.

MS. ROSS: And I would offer them into

evidence at this time.

They

Your Honor.

MS. RATIGAN: I'd object,

haven’t been authenticated. They look like

detention center records. Uh, they just haven’t

‘been properly authenticated. They can’t be moved

in under this case.

MS. ROSS: These are records held in regular

course of business. They are stamped.

THE COURT: These are records from the

intake at Greenville County detention center, is

that correct?

MS. ROSS: Yes, Your Honor; and the medical
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records.
THE COURT: Okay. I’ll overrule the

objection and allow this in.
MS. ROéS: Thank you, Your Honor.
| THE COURT: Okay.
(WHEREUPON, Defendent’s-Exhibit 2 is marked for
identification purposes and admitted into the record.)

BY MS. ROSS:

Q Now, those pictures and those records weren’t
used to cross-examine Mr. Armstrong —-

A No, ma’am.

Q Now, and also on page 49, line 5 and 75, line
9, did Ms. Manigault.object to a picture of the TV
coming into evidence?h

A No, ma’am.

Q When did it turn out that picture was taken?

Was it taken at the --

A it was taken a day before trial.

Qo And how long afher the eventrwaS'that°

A It was roughly about a year and a half after
- and they had done moved from that apartment to a
different location.

Q  And what did it show?

A It shows a picture of th1s TV and it'’s got a

—-- I guess the screen is pushed in.
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Q Okay.

A T asked Ms. Manigault at.that time, I said,
where did that TV come -- who did the TV come from.
She said I don’t know. I said, you’re going to object

to it? She said she didn’t want to object because she
didn’t want to upset the jury by objecting too.much.

Q All right. And was there anything in the
initial report or anything you saw 1in discovery, after
reviewing it now, talking about ény damage to a TV at

the scene of the crime the next day?

A You talking about on the police report
itself?

Q Yeah.

A There’s —-- no. The police report said

nothihg was disturbed, nothing was taken.

Q Okay. I’ve got no further questions.

A Thank you.

Q Uh, please answer any questions.

CROSS-EXAMINATION
BY MS. RATIGAN:

Q I .just have a few quick questions to make
sure I have eve;ything straight. So your-testimony is
you only met Ms. Manigault one time, is that correct?

A Yes, ma’am, and at roll call court, roll call

count. I think one time at court.
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Q SO you met her once at roll call and maybe
once at court?

A At court, when we got to court.

Q ° And when you met with her, you talk about the
evidence‘fhé State had against you?

A Not reallf. The only thing we talked about
is she said what are you wanting to do. I said I
ain’t had nothing to,dénwith this. I told her I
called 911. I told hef I had piéturés-of my front
door where my front door was.busted in. She said what

you want to do. I said I ain’t had nothing to do with

it. She said you want to go to trial. I said yeah,
we’ll go to trial. |

Q And so did she tell you that your_victims.
were going to testify against you?

A Yeah. |

Q  And did you'know you were going to trial.ﬁith

Mr. Spain, it was going to be a joint trial?

.A | No, I didn’t know that at that time, no.

Q And you told her at that time that you had
called 911. Did she say that she was going to look
into that or did she just say anything at all?

A | She.didn’t say tbq much at éll.

Q You say she didn’t.say too much, did she say

anything about the 9117?
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A No, she didn’t.

Q And your testimony is the reason you were
bleedihg when you were arrested is because Mr.
Armstrong beat you up, not because you got_cut on the
glass, is that correct?

A Yes, ma’am.

Q Okay. And your testimony is that the police

officers, pardoh me, didn’t testify at trial about
anything about the neighbors, is that correct?

A Yes, ma’am. He said they talked it over when
they got there. He said they didn’t have no
information about what Happened. He said the only-
thing they knew was what héppened after. They got
there after everything done happen. He said they
didn’t have no information.

Q But didn’t Mr. Armstrong, he had some
testimony that mentioned the neighbors, didn’t he?

A Yeah, he does.

Q .And you testified -- you testified that, uh,
YOu wanted Ms. Manigault to interview some witnesses
includinglJerry Spain. Who else did you want her to
talk to? |

A I wanted her to interview Jerry Spain, uh,
Darryl Spain. I gave her Darryl Spain’s phone number,

I gave her his address. I told her to call him, that

333
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hé was going to testify for me at.trial.
Q Who else?
_A Chris Snotty and Gerald Armstrong.
Q So the victims in the case és well?

A Yes, ma’am. ‘ _

Q Okay. And getting back to the 911 tape,:wheh
did you tell Ms. Manigault about the 911'tépe? About
—— was it right at trial, #he day before trial?.

A No, ma’am. I wrote —= Whenever.I first got -
lockgd up in Greenville County and they told me Mé.
Manigault was my lawyer, I wrote Msf Manigault a
letter. In that letter, I toldfher that he busted in
on me, I'm the one that called 911 and, uh, I didn’t
have nothing to do with this.

Q Did you write her a few letters about your
case; kind of telling her what your concerns were?

A No, ma’am. I just wrote her the one letter.

Q Ali right. That’s all I have, Your Honor.

' THE COURT: Okay. Any redirect?
REDIRECT EXAMINATION
BY MS. ROSS:
Q Uh, just going back to the neighbors. So in
your discovery, is there ény interview with the
neighbor or anything in the discovery about the poliée

talking to neighbors or neighbors_talking to —--
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A No, ma’am. There’s nothing about the
neighbors.
MS. ROSS: All right. Thank you. Nothing
further.
THE COURT: Ail right. Mr. Bagwell, thank
you, sir. |
THE WITNESS: | Thank you, Your Honor.
_THElCOURT: . Ms. Rosé, anything further?
MS. ROSS: Yes, we’d call Jerry Spain —-

Darryl Spain. Excuse me.

DARRYL SPAIN

.having first been sworn, testifies as follows:
THE.CLERKQ Thank you. You may be seated.
State your full name for the record.
THE WITNESS: Darryl Lee Spain.
DIRECT EXAMINATION
BY MS. ROSS: |
Q All right. Mr. Spain, uh, I’m Susannah Ross.
We’ve met before, correct? And you know I don’t
represent you, I represent Mr. Bagwell, righp?
A Yeah.
Q Now, uh, just to get the context, you were

the co-Defendant in this trial that we are here on
today. You and Mr. Bagwell were both charged?

A Correct.
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Q Now, after the trial, did you send this
letfer.to Mr. Bagwell?

A Yes.

Q And, uh, is that your signature on there?

A Uh-huh.

Q Now, does this letter accurately describe Mr.
Bagwell’s involvement in this case?

A  Yes. |

Q And you say sométhiﬁg about being setup, what
are YOu talking about. there?

‘A Jerry Armstrong and, uh, Chris_Snotty set us
up.' They were mad at me for telling the woman that
lived between our apartments that they sold marijuana.

Q And were yoﬁ allowed to put in evidence of
that at your trial? | |

A No.

0 What was your -- did you. feel like you

received a fair trial?

. A No.
MS. ROSS: I woﬁld offer this letter into
evidence at this. point.
MS. RATIGANE Without objection.
THE COURT: All right. Without objection,
the statement is '‘entered into evidencé as

Applicant’s Exhibit number 1.
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(WHEREUPON, Defendant’s Exhibit 1 is admitted into

the record.)
MS. ROSS: I have nothing further.
MS. RATIGAN: I have no questions for Mr.

Spain, Your Honor.

THE COURT: All right. Mr. Spain,.thank you
for being with us. Appreciate it.

MS. ROSS: We’ve got nothing further at this
time.

THE COURT: Okay. Ms. Ratigan.

MS. RATIGAN: Yes, Your Honor. The State
would call Ms. Manigault.
| DOROTHY MANIGAULT
having first been sworn, testifies as follows:

THE CLERK: You may be seated. State your
full name for the record please.

THE WITNESS: Dorothy A. Manigault.

THE CLERK: Thank you.

DIRECT EXAMINATION
BY MS. RATIGAN:
Q Were you appointed in this case or were you
retained, Ms. Manigault?
A I was appointed.

Q And you recall representing Mr. Bagwell on

this charge?
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A Yes.

Q Did you file appropriate discovery motions?
A Yes.

Q And what did you receive és part of

discovery? - You remember?

A I received all the incident reports, the
statements from the victims, alleged victims in the
case, criminal. RAP sheet.

Q How many times do you recall meeting with Mr.
Bagwell before his trial?

A I met with Mr. Bagwell.a couple of times at
the detention center. He recollects meeting with me a
couple of times here at the .courthouse.

o] Do you recall whethef or not you had any.
correspondence back and forth?

A No, not really. I’'m sure if he said he wrote
me a letter, he did.

(o] Do you recall reviewing the discovery
materials with Mr. Bagwell?

A Yes, Mr. Bagwell indicated to me that he did
have pictures when I was going over the discovery
material that I received from the State with him, the
victim statement and police report.

Q Pictures of what exactly?

A His door. He had his own pictures, he said.
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Q And he told you -- did he tell you he was

innocent in this case?
A Yes, if he said he did, I’m sure he did.
Q Now, in reviewing the discovery, did you

notice anything having to do with blood samples or
anything recovered from the scene?

A There was no discovery material on —— DNA on
blood samples. There was discussion in the incident

report. As has been testified to, there was'glass on

the blood. But there was no testing done.

Q So you were aware there was some bloody
glass, but that was the extent of it?

A Correct.

0 So would it.be fair to say this case was
always going to go to trial?

A Yes.

(o] Did you have the opportunity, of‘would you

have had the opportunity to interview the victims in
this case?

A Sure. Yes.

Q Ahd did you speak to them?

A No, I did not.

Q And can you recall why you didn’t?

A I have the statements from the victim that T

went over with Mr. Bagwell. I generally do not speak
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to the victim unless it is absolutely necessary to

talk with them. The Solicitor’s office, uh, is kind
of particular"about us talking to the victim, so i try
and respect that. |

Q And did you speak to the co-Defendant, Mr.
Darryl.Spain?

A I did.

Q And did his story line up with Mr. Bagwell’s
or. was there some deviation?

A There was some deviation. I asked Mr., uh,
Barcroft ;— I had to talk to him briefly.' He allowed

me to, but there was some deviation about what exactly

happened that night.

Q What about Jerry Spain) Mr. Darryl-Spain’s
brother, did you speak to him? _

A I don’t recollect if I did. No, I'm sorry.
I spoke to Jerry Spain, not Darryl}

Q Okay; So you spoke to Jerry Spain, not the
co-Defendant? |

A _Correct. |

Q | Okay. So your testimony. about there being

some deviation was with respect to Jerry Spain?
" A Yes. The only time I talked with a co-
Defendant was in the presence of Mr. Barcroft. It was

brief -—- a brief -- it was not in detail.
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Q Did you ever have any intention to call Mr.
Jerry Spain as a witness at trial?

A No, I did not.

Q Did Mr. Bagwell tell you that he had méde a
911 call from his apartment?

A Yes.

Q And did he tell you the purpose of having
made that call?

A Yes.

Q Did you look into obtaining that tape or

using that as evidence?

A Uh, I filed discovery motion. The
expectation was to get the tape at the time. When I
explored into getting the tape, the Solicitor’s office
said the tape had been destroyed because it was
destroyed after 90 days, I believe.

Q Did ydulinform Mr. Bagwell the tape was not
available?

A Yes.

Q And let’s see, backing up to —— there was
some testimony -- Mr. Bagwell testified that he

believe that during closing argument, the State
mentioned the neighbors. Do you recall that being
objectionable?

A Yes. Mr. Barcroft objected. At one point, I
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joined in his objection about the inconsistency of
-téstimony as being related by the prosecutor. - Judge
Pyle ruled that was for the jury to determine.

Q@ - And —-—- but thé;e was sqme-teétimony at trial
about the neighbors in-ﬁhis case, is that correct?

A Yes. | | |

Q And who testified about that? Do you
remember? |

A No. -I think thé question was asked to the
officer abéut thé neighbors. I beliefe he said he did
not take any statements from the neighbors. Other
than that,.I-can’t remember . | | _
Q@  Would it be fair to say that this case boiled
down fo a credibility determinétion? _Eithef the jury
was going to belie&e the two viétims or the two
defendants, would that be fair to say? |

A Yes.

0 Thefe’s_been somé testimony and some evidence
today that thé blood from the glass, the brékén patio
door does not match-Mf. Bagwell. In your Opinion; if
you had had that evidence at trial, would it have |
affected the outcome'of the case?

A I don’t know. It would be another point for
the jury to consider. The testimony was that he was

not there. His testimony was that he Was beat up by
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these people in his own apartment sleeping.  So it
would be.another factor for —— it may have affected
it. I don’t know.

Q Would it be fair to say that that would just
be énother thing in the credibility determination?

A That’s correct. I told Mf; Bagwell it was
going to be a swearing hatch, the two victims, alleged
victims, him and if the co-Defendant testified.

Q And Mr. Bagwell also testified that there was
a photograph of the victim’s television that came into
evidence. Do you recall the circumstances of the
picture? How it was brought into evidence and
anything‘of_that natﬁre?

A Yes, I recall.~— I think either the week or
the week before the trial, the State notified me that
tﬁey had taken a picture of a television. Of course,
I objected then. We objected during the trial to it.
it just came in the day before. The testimony was
fhat.they'had just taken the picture. It was not
taken at the time of the alleged incident.

Q Can you think of any other witnesses you
could have spoken to in order to help the case?

A No. Mr. Bagwell was essentially depending on
himself and the co-Defendant. And, uh, he was of the

impression that the co-Defendant testimony would be




344

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dorothy Manigault - Direct Examination by Ms. Ratigan _ 50

enough to relieve him from any responsibility or guilt
in this situation. It did not ‘pan out that way.

Q 'Oh, I wanted to ask about the mug shot. Did
you ever consider entering evidence of Mr. Bagwellfs
mug shot?. |

A No, 'I did not.

0 Why is that? -

A He testified himself abdut the reason for his
bruising when he was arrested, so I did not consider
entering the mug shot.

| MS. RATIGAN: That’s all I have, Your Honor.
THE COURT: Cross-examination.

' MS. ROSS: Thank you.
CROSS—-EXAMINATION

BY MS. ROSS: |

Q I'm just going to go over a few things. As
far as the pictures of the TV, it was you that brought
6ut to the jury that the piétures Had'just been taken
the day before, correct? |

A :feah. The day before, the week-beforé, a

couple of days, yeah. |

(o} So when the_Staté-presehted thése-pictures,
they never'said this was just from the day before?

A No, they never said that, but I think there

was éomething.that I read in there. -Yes,'I certainly
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did bring that up in closing argument.

Q Okay. And as far as —— I'1ll just refer you
to page 131, line 1 and down. This talks a little bit
about the neighbors.

A Yes.

Q Uh, can you read what that says just starting
at line 1.

A I didn’t get the names?

o) Yes.

A Okay. I didn’t get the names because they
seem ——- they seen everything after it happened. They
didn’t have any information of the incident. So the
information was irrelevant.

Q And then you say -— you sort of redo —-—
double check. Yes, it was irrelevant, fight? And
then in closing on page 221, line 8 -- I have this
outlined. Uh, the State refers to the neighbors,
correct? I spoke with the neighbors. They informed
me about what happened.

A Uh-huh.

Q And then on page 230 through 231, line 12,
more reference in the State’s closing to these
neighﬁors which Mr. Barcroft does, in fact, object to
and is overruled.

A Correct.
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0 Now, -—-

A That’s where the judge says it’s for the jury
to determine what they rememeered about the testimony.‘

Q And in your legal opinion, is the statemeﬁt
.the prosecutor was making to the jury about the
neighbor’s evidence, was that in line with the
testimony presented by the police officer?

A No, it shows that back on —-- the original

page you referred us to.

Q Uh-huh.

A Under my questioning, it was said that the
statements from the neighbors was irrelevant. There

was nothing material that they could offer ——-

' Q Qkay.
A —-—-—-to the ease.
Q - And in fact, would you agree that this
bolsters —— is the State, in fact, bolstering their

own w1tnesses by saylng there were more w1tnesses,
there were these neighbors, by making the suggestlon
to the jury?

A Yoﬁ could say that.

Q Now, uh, just along that line about the
cloSiné, the closing thing, would you aéree was why
were they beating Bagwell, correct?;.Did you object to

that theme at all?
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| A No. _ 0

Q Did you object.during closing?

A No, not to that.

Q  Now, in fact, wouldn’t you agree that the.
State knew the defense’s'position about why, Why the
victims would beat BagWell?

A Yes.

0 And in fact, the State’s objection to Jerry

Spain’s testimdny was the only reason the jury did not
know why the victims would beat Bagwell, would you
agree with that?

A The judge kepf that testimony ogt. He ruled
it was not admissible.

(o] And I wouldlalso just point out, did the
State also object to the defense attempts to bring in
evidence from the 911 police'officer about-the call
being a disturbénce call, not a burglary call?

A Yes, but the officer did testify that the

call did come from the Defendant. He did testify to
that.

Q So there was one call and it was from the
Defendant?

A Correct.

Q ‘Then the State attempts to argue that it

could have been a cell phone call. Maybe there was a
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cell phone call.

A - Right. It could have been. No evidence.
" Q And then on page 230, line 8, the State says
just that to the jury. |
| .A ' 23172
Q Yeah, I think it’s 230, line 8. I could,bé
wrong. Oh, I'm sorry. That’s ébout the pictures.
A Yeah.
o) | Let’s just go back. At that statement on

lihe 8, the State argues to the jury I could be wrong,

but I don}t remember any testimony as to where.the
pictures were taken. |

A ' As to when the pictures were taken.

Q And this is the door jam pictureé?

A | Correct;

o) Do ySu recall what he was talking about?

A Correct.

Q Now, why wasn’t there any testimbny about
where tﬁe pictures were taken?

A It was not admissible. I mean, the judge
wouldn’t allow it. |

Q Yeah. Jerry Spain was the 6ne who ——

A Right.

Q  And when he attempted to testify to that,

what did the State do?
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A Object.

Q So the State’s arguing about -- to the jury
about something-that his objection prevented them from
knowing the answer to that qguestion.

A Correct.-

that the State also made the same suggestion about the
911 call, that, uh, Armstrong made the 911 call when,
in fact, that was not the evidence in the case.

A Correct. The officer had testified that the
911 call logged in came from the Defendant.

Q And, uh, just going to the DNA evidence, let
me show you this document if I may. What is that
document?

A  Oh, Brady motion.

Q All right. And in fact, is ydur signature on
the last page oflthat document or someone forged on
your behalf?

A Yeah, my secretary sent it on my behalf.

0 All right. Now, what is that?

A This is a request for discovery —--

Q All right.

A ——— related to this case, uh, State versus
Bagwell, warrant number listed.

MS. ROSS: All right. And I would ask this

Q At some point in the closing, would you agree

349
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to be marked and moved into evidence at this time

as Appiicant’s Exhibit.

| MS. RATIGAN: No objection, Your Honor.

THE COURT: Ail right. Wifhout objection; |
it*s entered into evidence as Exﬁibit what |
number? 3.

(WHEREUPON, Defendant’s Exhibit 3 is marked for
identification purposes and ‘admitted into the record.) -
BY MS. RQSS&

Qo Just for the record, that'’s dated September
19th, 2003, isn’t it?

A Yes.

-0 Now, would you say the, uh,.—— would you

agree that the blood sample from the picture not

matching Mr. Bagwell’s DNA would, in fact, be
favorable to Mr. Bagwell's-defénse?
A Yes. |
Q lAnd“waS that blood available.to the State§
A Yes.
0 And was it material to his defense that that

blood did not match?
A Was it material'to his-defense if the blood
didn’t match? Well, we didn’t‘do the testing, so --
Q I guess I;m_saying would a non-match be a

material piece of evidence?
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A Yes.

0 And in fact, the.State, in fact, had the
blood available to them and was considering f; Mark
Moyer was considering doing the test, right?

| A - Yes. |

Q Now, then when Andy Moorman took over the

case, did he, in fact,'follow through with the test?
A No;
Q And hadn’t Mark Moyer said something about if

we afe going to trial, that test would be done?

A I can’t recollect specifically, but it could
have been.

Q All.right.._Now, on page 227 in the closing
argument and on page 62, and, uh, that’s 227, line 8
and, uh, 62, line 4, these are two places where
Armstrong essentially says show me that picture. This
will show where the glass blood is from Mr. Bagwell.
fhen, in closing, Mr. Moorman goes back and says it
again, uh, specifically saying he could have gotten
this cut running out the glass in a hurry; See the
arch on the glass, he could have got this cut running
-out. That’s 227, line 8. That'’s Mr. Moorman’s
argument to the jury. Now, was he showing this
picture of this cut glass at the time with the blood

on it?
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A Probably.
0 And all the time, the State had in its

possession evidence that would show that that was

simply not true?

A  Correct.

Q  And they never gave it to you or even did it?
‘A Correct.

Q Now, they also failed to turn over the 911

.tape_as you.testified ———
A Correct._
Q ——; before. Uh, and on page —- pages 149
through 152, the State attempts to prevent you from
bringing the_evidence.from the 911 tape what there is
left before the jury by objecting continually to this
operator’s testimony?

A Correct.

Q And then again in closing, he argues totally
against what that testimony would have been if he
hadn’t keét objecting. - Now, did you get any
forewarning that the alleged victim(s-testimoﬁy was
not going té be what was in their statementsé

A No.

Q Did the State eﬁer inform you that it was
going to inform the jury that, uh, Mr. Armstrong had

gone to school with Mr. Bagwell and that was going to
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be in their statement? !

A I have some recbllectioﬁ that they said the
victim knew Mr. Bagwell. I can’t remember whether it
was just as neighbors or whether it was before.

Q All fight. But you agree at trial that Mr.
Armstrong says we’ve known each other all our lives.

Yet, in his initial statement, he doesn’t say that,

does he?
A Okay. No, he doesn’t.
. Q I’'m going to just show you. This is the

whole exhibits that were put in the trial. These are
all the exhibits, the photos and everything.

A Uh-huh. | |

0 Do you recoghize those? There is the glass.

A Uh-huh.

Q | That heel, that picture of_a heel,.that’s Mr.
Spain’s heel, right? That’s not Mr. Bagwell’s. All
right. Can you tell the court what those are?

A As have been stated, the exhibits, pictures
and statements from the trial.

MS. ROSS: All right. And I’ll have them
marked and move them into evidence as Applicant’s
Exhibit number 4.

THE COURT: Any objections?

MS. RATIGAN: They are part of the record
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although I do not. see the relevance in the case

today. We.aré-nbt heré to retry the case. We

are here to talk about Ms. Manigault'’s
effectiveness.

THE COURT: All .right. Okay. I’11l allow
the same. Note your objection.

MS. ROSS:  Thank you, Your Honor.

' (WHEREUPON, Defendant’s Exhibit 4 is marked . for
identification purposes and admitted into the record.)
BY MS. RbSS: |

0 .I just refer you to Jerry Armstrong’s
statement.

A Uh-huh.

o] Is that the statement that you relied upon in
your trying the case? | | |

A Yes.

Q Now, in that étatement, is there anything
said about-lifelong friend Steve BaQwell known since
middle school? Anything like that?

Al No,. this statement is a very short statement.
It only talks about the incident of the night.

0 " And what does it say, what description of --
what does it say?

A Uh, as.I opened tﬁe front door, I saw this

tall white guy weéring a red'shirt. It ‘looks like
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running of the back patio door.
Q All right. So it doesn’t say I knew it was
him because I had gone to middle school with him and I

known him all my life and he’s my neighbor? Nothing

like that?
A No.
Q All right. But that was, in fact, the

testimony of that same witness during trial?

A Uh-huh.

o) That he had known him all his life?

A Yeah, but it further says that I recognize
the guy that lives next door to us.

- Q Okay. But nothing about --

A Nothing about lifelong friend or schoolmate.

(0] Okay. And, uh, the State never told you that
and you never did a pretrial identification hearing or
anything like that, did you?

A No.

o] And you didn’t get your own DNA test?

A Correct.

(0] Now, you did object to the continual
references to the blood on the glass, did you, through
the trial, the State’s references to the blood?

A That is correct. The testimény shows that no

test was done. They didn’t know whose blood it was.
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1 Q All right. On 76, line 9, you attempt to
2 |lcross Mr. Armstrong about this bite.

3 A  Correct. |

4 Q And, uh, was that based on Mr. Bagwell saying
5|that Mr. Armstrong had bitten him? |

6 A Yes.

7 0 And you didn’t have the Law Enforcement

8 |Center recordé showing that Mr. Bagwell had indeed
9 |been bitten on the back? |

10| A Correct.

11} - Q So you didn’t have that to cross—examine
12 [with, did you? Or to impeach his testimony?

13 A Well, it wouldn’t have shown that Mr.

14 |Armstrong bit him.

151 Q Right.
16 A It just would have shown that he had a bite.
17 Q Okay.. And, uh, as far as pretrial

18 investigation, I think you testified that you didn’t

19 jhave your oWn investigator or anyone go out to the

20 |complex to take witnesses or search down neighbors or
21 |anything like that, did you? |

22 A No; the only witness that -- again, I state
23 |[that Mr. Eagwell was depending on his co-Defendant’ to
24 {come in and say that he had ﬁothing to do with it.

25 [Well, that didn’t pan out. The co-Defendant didn’t
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ever say that.

Q ~ Okay. And then, uh, with Mr. Spain’s

testimony, would the State argue that under Rule 613
that Mr..Spain could not-be_queetioned because
Armstrong hadn’t been aeked'about that tesfimony
before? 1Isn’t it true that the defense attempted to
ask Mr. Armstrong gquestions about his marijuana
Selling? |

A Yes.

Q And, in fact, was prevented of asking those

questions by the State’s objection to that testimony?

A Yes, the judge kept it oﬁt. |

o] And then the State objected using Rule 13
when you attempted to.bring in Spain saying, yes, in
fact, they were selling marijuana and he said
something about that? |
o A Yes..

Q Now, did you ever afgue a Rule 608 bies at
that point saying no, this witness is hefe to show the
pias of the victims, not a prior inconsistent
statement?

A No.

MS. ROSS: Beg the Court’s indulgence.
THE COURT: Okay.

(WHEREUPON, there is a pause.)
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MS. ROSS: I’'ve got nbthing further. Thank
you.
MS. RATIGAN: I have just a couple of quick
redirect, Your Honor. :
.THE COURT: Sure.
| REDIRECT EXAMINATION
BY MS. RATIGAN:

0 | Ms. Manigault, in your opinion, under Brady,
is the State obligated to run forensic tests on all
evidence that’s collected?

A - No.

Q And would the blood not matching -—- the blood

from the patlo door glass not matchlng Mr. Bagwell

make it impossible for him to have committed the

crime?
A No, it would not.
Q And do you recall whether you and your co-

counsel in this.case pulled out inconsistencies in the
victim’s testimony?
A Yes.

MS. RATIGAN: I have nothing further for Ms.
Manigault, Your Honor, and the State would rest
at this time. |

THE COURT: All right. You'may step down.

Thank you for being here.
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THE WITNESS: Thank you.

THE COURT: Okay. Anything further from
either side?

MS. RATIGAN: Your Honor, I would waive
argument and would ask that —- Ms. Ross gave an
extremely lengthy opening laying out all of her
issues and, in fact, has memoranda. I would
simply ask that if she’s going to expand on it is
one thing, but I would rather not have to --

THE COURT: Well, this is what I’'m thinking.
Yeah, I know.and I get it. 1In listening to the
testimony and having a heads up before we got
started, I see relevant issues. And I can
hénestly say that I take a lot of this_under
advisement and I know full well what I'm going to
do. In this one, I’'m not so certain -- sure --
certain.

You know, having practiced law for a
substantial amount of'time, the last thing that I
would like to do is give lawyers busywork. I
know you’ve got enough to do. But in this case,
what I would like to get from each of you is a
proposed order. In thé meantime, what I’'m going
to do is I’'m going to read the transcripts.

It seems to me that during testimony, there
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was a lot of references to certain portions of
the transcript. There is significant amount of
information in there that I just can’t gleam into
it unless I’ve read it. So if y’all send me
proposed orders setting for your respective
points, I would appreciate that. In the
meantime, I’ll get up to speed on what was in the
record.

You know, the primary thing_that I'm
concerned with is really ndt the ineffective
assistance of counsel. bbjections were ﬁade.

The trial judge ruled on the objections and the
Coﬁrt of Appeals said that it was an error.

There’s not much way of getting around all of

that. The real question, uh, that I’m looking at

is after-discovered evidence. That'’s really what
I’'m looking at. |

The quéstion becomes, iﬁ my mind at least, is
was it available at the time of trial. Thaf
seems like the one question that I have
remaining. It seems to me that it could have
changed the outcome of the trial and that it’s
relevant. And so the question is Qaé it
évailable at.the time of trial. Could it have

been developed —- did the prosecution give the
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defense some reason to believe that that evidence
was being analyzed? I do see letters from Mr.
Moyer which would give the defense the clear
indication tﬁat it was going td'be tested. The
question that I have remaining that Ilhave not
resolved yet is what do I do with that. So thank
you. I appreciate it.

Mr. Bagwell, good luck to you, sir.

MS. ROSS: Thank you, Your Honor.
(WHEREUPON, the proceeding is concluded at

approximately 10:57 a.m.)

(END OF PROCEEDING)
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I, the undersigned, Teresa B. Johnson, Official
Court Reporter for the Thirteenth Judicial Circuit of
the State of South Carolina, do hereby certify that
the foregoing is a true,  accurate and complete

Transcript of Record of all the proceedings had and .

evidence introduced in the trial of the captioned

case, relative to appeal, in the Court of Common Pleas
for Greenville, South Carolina, on this 28th day of
January,.2011.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

Teresa é&BUohnson

Official Court Reporter
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STATE OF SOUTH CAROLINA [N THE COURT OF COMMON PLEAS
C.A. No. 2007-CP-23-7109 '

COUNTY OF GREENVILLE

Steve R. Bagwell;
S.C.D.C. No. 304273,

: Applicﬁnt, ’
- ORDER OF DISMISSAL - -

v.
)

State of South Carolina,

e e’ e e e N e e e e e e s S N

Respondent.

This matter comes before the Court by way of an applic_atio'n for post-conviction relief
(PCR) filed October 25, 2007. The Respondent made itS return on January 16, 2008. An
evidentiary hearing into the matter was convened on May 27, 2010, at the Greenville County
Courthouse. The Applicant was present at the hearing and_' reprcsented by Susannah C. Ross,
Esquire: Karen C. Ratigan, Esquire, of the South Carolina Office of the Attorney General
represented the Respondent. |

'I;he Applicant testified on his own behalf at the PCR hearing. Also testifying were Daryl
Spain and the Applicanf’s trial counsel, Dorothy A. Manigault, Esquire. The Court had before it
the trial transcript, the recbrds of the Greenville County Clerk of Court, the Applicanf’s records
from the South Carolina Depértment of Corrections, the application for post-conviction relief,
the Respondent’s return and the' appellate records.

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment. from the Greenville County Clerk of Court. The Applicar;t

was indicted at the December 2003 term of the Greenville County Grand Jury for first-degree

P



burglary (2003-GS-23-9373). He was represented by Dorothy A. Manigault, Esquire.

After the State called the case to trial,' the Applicant was found guilty. On April 13,
2005, the Honorable C. Victor Pyle, Ir. séntenced the Applicant to twenty | (20) years
imprisonment. |

A notice of appeal was filed at the South Carolina Court of Appeals Joscph L. Savitz,
1, Esqmre of the South Carolina Offlce of Appellate Defense perfected the appeal. The Court
of Appeals affirmed the Applicant’s conviction and sentence. State v. Bagwell and Spain, Op.
No. 2007-UP-377 (S.C. Ct. App. filed September 18, 2007).

ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. © Ineffective assistance of trial counsel:
a. Failed to request DNA evidence.
b. Failed to make reasonable objections.
c. Failed to conduct pre-trial investigations.
d. Failed to interview witnesses.
e. Failed to impeach “perjury testimony.”
f. Failed to discuss defense strategies.
g. . Failed to provide an assessment of State’s case.
h. Failed to inform of maximum possible sentence.

2, Prosecutorial misconduct:
a. Failed to provide exculpatory DNA evidence.
b. Failed to provide “exculpatory information involving statement of

witness.” '
_ c. Provided “false facts” in closmg argument.

3. Newly discovered evidence: :

a. . State has DNA evidence from the scene that was not disclosed to

defense and, if tested, would not match the Applicant.

! This Court notes the Applicant had a joint trial - and subsequent joint appeal — with co-defendant Daryl |
Lee Spain.



- FINDINGS OF FACT AND CONCLUSIONS OF LAW .

This Court has ﬁad the opportunity to review the record in its entirety and has heard the
. testimony and arguments presented at the PCR heariﬁg. This Court has further had the
opportunity to observe each witness who testified at the hearing and to closely pass upon their
credibility. This Court has weighed the testimony accordingly.

Set forth below are the relevant findings of fact and conclusions of law as required by
| S.C. Code Ann. § 17-27-80 (2003).

Ineffective Assisténce of Counsel

The Applicant alleges he received ineffective assistance of counsel. In a. PCR action,
“[t)he burden of proof is on the applicant to prove his allegations by a preponderance of the
evidence.”. Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).

| f"or an applicant to be gfanted PCR as a result of ineffectiye assistance of counsel, he

must show both: (1) that his counsél -fajled to render reasonably effective assistance under
‘prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

pérformance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). In order to prove prejudice, an applicant

must show “there is a reasonablé probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” Cherry v. State, 300 S.C. 115, 117-18, 386
S.E.2d 624, 625 (1989). “A reasonable probability is a probability sufficient to undermine

confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735

(1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052).

The Applicant stated he was innocent and was never in the victims’ apartment. The

Applicant stated he only met with trial counsel twice and that they never discussed the charges or
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possible sentences. The Applicant stated the only evidence he reviewed with trial counsel was

the victims’ statements. The Applicant stated the discovery materials did not include either
information about statements from his neighbors or the tape of tﬁe victims’ 911 call. The
Applicant testified trial counsel failed to interview his co-defendant, the victims or Jerry Spain.
The Applicant testified trial counsel failed to enter into evidence: (1) the tape of his 911 call
stating someone had come into his apartment and beaten both him and his co-defendant and (2)
his beoking photograph, which- showed his injuries. The Applicant testified trial counsel should
have objected to a photograph of the victims’ television that was entered into evidence because it
was taken the day before trial. The Applicant stated trial counsel should have had Jerry Spain
testify about why the victims had motive to lie. The Applicant testified trial counsel should have
objected to the portion of the State’s closing argument that referenced the police ofﬁcers’.
conversations with the Applicant’s neighbors.

The Applicant’s co-defendant, Daryl Spain, testified the victims in this case “set them
up” but that this was not éxplored at trial.

'Ijrial counsel testified she filed discovery motions and reviewed those materials with the
Applicant. Trial counsél testified she and the Applicant‘ had several meetings in which they
discussed the State’s-evi&ence and the Applicant’s contenﬁpn' that he was innocent. Trial
counsel testified she did not interview the victims because she had their statements. Regardless,
trial counsel stated she usually doc_s not speak to crime victims. Trial counsel stated she did not
speak to the Applicant’s .co-defendant but did speak with his attorney. Trial counsel stated she
did recall spéaking with Jerry Spain but that, as his story deviated from the Applicant’s, she did
not intend to call him as a witness at Itrial. ‘Trial counsel stated she believed that she would

receive the tape from the Applicant’s 911 call in the discovery materials but later learned the tape
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had been destroyed. Trial couﬁsel tesﬁﬁed she did not enter the Applicant’s mugshot into
evidence because he testified at trial that the victims beat him. " Trial counsel testified she
objected to the admission of the photograph of the victim’s television because it had been taken
~ the week before trial. Trial counsel tc_stified that when the solicitor spoke about the neighbors in
his closing argument, the co-defendant’s attorney made an objection that was overruled. Triai
counsel testified, however, there was testimony at trial about the Applicant’s neighbors.

This Court finds the Applicant’s tégtimony is not credible, while ngo finding trial
counsel’s testimony is credible. This Couft further finds trial counsel adequately conferred with
the Applicant, conducted a proper investigation and was thordughly competent in his
representation. - |

This Court finds the Applicant failed to meet his burden of proving trial counsel failed to
adequately prepare his case for trial. This Court finds .trial counsel filed discovery motions and
reviewed those materials with the Applicant. This Court finds the Applicant told trial counsel he
was innocent of the charge and that they decided to take the case to trial. This Court finds trial
counsel had no control over whether the tape of the victims’ 911 call was destroyed. This Court
also finds that as it was not produced at thé PCR hearing, the Applicant has failed to prove the
contents of the 911 call that he made would have had any impact on his case. See genérally
Palacio v. State, 333 S.C. 506, 513, 511 S.E.2d 62, 66 (1999) (holding that, since the contents of
challenged documents were not presented at the PCR hearing, the -Ap[—)iicant could not
- demonstrate how the failure of counsel to obtain these documents prejudiced the defense).

This Court finds the Applicant failed to meet his burden of proving trial counsel should

have interviewed witnesses — specifically the victims and Jerry Spain — before trial. This Court

finds that as neither the victims mor Jerry Spain testified at the evidentiary hearing, any
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discussion regarding what they would have testified about at trial is purely speculative. See

Bannister v. State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998) (the South Carolina Supreme

Court “has repeatedly held a PCR applicant must produce the testimony of a favorable witness or

otherwise offer the testimony in accordance with the rules of evidence at the PCR hearing in

order to establish prejudice from the witness® failure to teétify at trial.”) (emphasis in origiﬂal).
Regardless, this Court notes trial counsel testified she did speak to Jerry Spain but that he did not
add anything to their case. Trial counsel also testified that it is not her practice to speak to crime
victims and this Court finds such a practice is not error. |

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have introduced his booking photograph into evidence. This Court notes trial counsel’s
testimony that she did not feel it was necessary to introduce the photograph to show his injuries
because the Applicant testified about them at trial. This Court agrees and findé this was a valid
'decision; This Court also finds the Applicant- failed to meet his 5urden of proving trial counsel
should have objected to the admission éf the victims’ television into evidence (bccause it was not
taken at the time qf the burglary). This Court notes, however, that trial cpimsel both objected to
the admission of the photograbh and had the victim admit on c'ross-examinaﬁon that the
photograph was taken the week before trial. (Trial transcript, p.48; pp.74-75). This Court finds
the Applicant has failed to articulate what other action trial counsel should have taken regarding
the photogra;ph of the television.

This Court finds the Applicani failed to meet his burden of proving trial counsel should
have questioned Jerry Spain about whether the victims had a motive to lie. This Court finds that
after reviewing Spai_n’s broﬁ‘ered testimony, this argument is without merit. In the form of a
proffer, Spain stated the victims §vere mad because the Applicant’s co-defendant had told a
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neighbor that they (the victims) were selling marijuana.  (Trial transcript, pp.167-71).
Regardless, the Applicant cannot prove he was prejudiced by trial counsel’s failure to elicit more
detailed testimony from Spain because he did not testify at the PCR hearing. As such, this Court
cannot speculate about either what Spain would have testified to or the.impact it may have had
upon thg trial. See .Baﬁnister v. State, 333 S.C. at 303, 509 S.E.2d at 809. |

This Court finds the Applicant failed to meet his burden of proving trial counsel should
have objected to comiments made about the neighbors in the State’s closing argument. (Trial
transcript, p-221; pp.230-31). The Applicant seems to argue that as there was nothing about the
neighbors included in the discovery materials, the State should not have been allowed to go into
the matter. This argument is without mer-it. Detective Mark Cannon testified about having
spoken to the neighbors in this case. (Trial transcript, pp.130-31). Further, the co-defendant’s
attorney objected that the State was commenting about the neighbors (when none of the
neighbors testified) and the trial judge overruled. (Trial transcript, pp.230-31). | It was not
necessary for trial counsel to have further objected on this ground. See, e.g., State v. McDaniel,
320 S.C: 33, 37, 462 S.E.2d 882, 884 (Ct.l App. 1995) (“So long as the judge had an opportunity
to rule on an issue, and did so, it was not incumbent upon defense counsel to harass the judge by
parading the issue before him again.”). Regardless, this Court concludes the Applicant has failed
to prove he was prejudiced by trial counsel’s failure to object.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that trial counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that trial counsel committed either errors or omissions Iin his reprcscntétion of the Applicaant.
This Court also finds the Applicant has failed to prove the second prong of Strickland — that he
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was prejudiced by trial counsel’s performance. This Court concludes the Applicant has not met

his burden of proving counsel failed to render reasonably effective assistance. See Frasier v.

Blood Evidence/DNA Test

The Applicant stated the lack of a DNA test harmed his case. The Applicant stated the

State, 351 S.C. at 389, 570 S.E.2d at 174.

victims testified that he was bleeding.. The Applicant stated trial counsel never spoke to him
about submitting a blood sample to be tested. The Applicant stated he was bleeding when the
i)-ol'icc' arrested him because the victims had beaten him, not becaus; he cut himself on the broken
glass in the victims’ apartment. |
| 'i‘rial counsel testified the bloody piece of glass from the crime scene was mentioned in
the incident report. 'frial counsel testified the first solicitor hahdli-ng the case had mentioned a
'DNA test but the second slolicitor (who eventually did prosecute the case) did not have a DNA
test performed. Trial counsel stated that evidence the Applicant’s blood did not match that of the
bloody glass would not necessarily have affected the outcome of the case. -Trial counsel stated
this would have simply been another piece of evidence for the jury to consider in determining
credibility.

'This Court notes that pllior to this heaﬁng, counsel for the Applicant received an order
that allowed the Applicant’s blood to be tested against bloody glass from the c;imé scene. This
Court notes the sﬁbscqﬁent SLED report indicates the two samples did not. match. (Court’s
Exhibit 1).

After-discovered evidence
This Court finds the Applicant has failed to meet his burden of proving after-discovered |

evidence. For an applicant to be granted a new trial based on after-discovered evidence, he must
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show the evidence: (1) is such that it would probably change the result if a new trial were
granted; (2) has been discovered since the trial; (3) could not in the exercise of due diligence
have been discovered prior to the trial; (4) is material; and (5) is not merely cumulative or

|mpedchmg State v. Mercer, 381 S. C 149, 166 672 S.E.2d 556, 565 (2009) (emphasis added).

First, this Court finds a DNA test would not have changed the result of the Apphcant s

trial. This Court notes the State’s case relied upon the testlmony of the victims — Jarrett

Armstrong and Chris Snoddy. Both trial counsel and the co-defendant’s attorney effectively
cross-exam.incd these witnesses regarding their beating of the Applicant and his co-defendant.
As such, a jury question was created regarding the victims’ honesty or credibility. 'Snoddy
testified he did not see the Applican;c that night. (Trial transcript, p.89; p.104). Amétrong’s
testimony was clear, however, that he saw the Applicant leaving the apartment. (Trial transcript,
'p.70). And both Armstrong and Snoddy testified there was Broken_ glass. ('I‘riﬁl transcript; p.70;
p-81). '.Il{owe\'/er, there was no testimony that the Applicant cut himself on that broken glass.
While the solicitor stated in his closing arguinent that this couid have happened, he did not state

| it act-ually occurred. (Trial transcript, p.227). This Court finds the jury’s decision was not based

on evidence of blood that may have been deposited on the glass but on the other evidence

submitted by the State. S_eé State v. Pipkin, 359 S.C. 322, 327, 597 S.E.2d 831, 833 (Ct. App.

2004) (noting the jury is “the finder of fact and weigher of credibility”); see also Bruno v. State,

347 S.C. 446, 556 S.E.2d 393 (2001) (noting that, by its verdict, the jury clearly rejected the

defendant’s account of what transpired). This Court further finds the fact that the DNA on the
 glass did not match the Applicant’s does not mean he was not involved in this crime.

Second, this Court finds it is clear the DNA report was performed after the conclusion of

I

the Applicant’s trial.
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+ Third, this Court finds the DNA test could have, by the exercise of due diligence, been

performed prior to the Applicant’s trial.

- Fourth, this Court finds the DNA test could have been material to the issue of guilt or
innocence. This Court also finds, however, that the results of the test were not certain at the time
of trial. The Applicant could have been prejudiced significantly if the test results had been _
different. It was a 'legitimate trial strategy ~ which was employed by the co-defendant’s attorney

in closing argument and inuring to. the Applicant — to be able to argue that no DNA evidence

existed in this case and that there was reasonable doubt. Cf. Roseboro v. State, 317 S.C. 292,

.294, 454 S.E.2d 312, 313 (1995) (finding where trial counsel articulates a valid reason for

employing a certain strategy, such conduct should not be deemed ineffective assistance of

~counsel). This Court further notes that the absence of a DNA match to the Applicant does not -

mean he was not in the victims’ apartment.

Fifth, this Court finds the DNA test was not cumulative or impeaching and could have

- potentially been used to the Applicant’s advantage.

- This Court finds the Applicant failed to prove all five elements of the test set forth in
M. Accordingly, ;he Applicant failed to meet his burden of proving there was after-
discoi_reréd_ evidence m his case that merited a new trial.

| Ineffective assistance of counsel
This Court also finds the Applicant has failed to meet his burden of proving trial counsel

was ineffective regarding the blood evidence/DNA issue in this case. Trial counsel’s

. performance in this case was not deficient. This was a case in which the jury was left to

determine the credibility of the witnesses and to weigh the evidence presented. This Court finds

the failure of trial counsel to request a DNA test was not ineffective. At the beginning of her

1o’




representation, trial counsel believed the State would be performing a DNA test and she did not
learn until much later that the State would not be doing so. This Court notes it is unlikely the
trial judge would have continued the cése at that late date in order to have the DNA test
performed. This Court finds trial counsel had to make a choice between continuing with the case
(and having no DNA evidence to link the Applicant to the charge) or postpone the case and
potentially receive damaging evidence against her client. This Court finds trial counsel made a
reasonable decision to go forward without the DNA test and such choice was in keeping with
prevailing professional norms. Further, the fact that the DNA from the bloody glass did not
.match the Applicant did not meant the Applicant could not Have been in the victims® apartment
on the night in question. The Applicant cannot prove he was prejudiced by trial counsel’s
decision not to request a DNA test.

Accordingly, the Applicant has failed to meet his burden of proving either all five (5')

elements of the Mercer test or both prongs of the Strickland test. As such, the Applicant has not
met his burden of proving he is entitled to a new trial because of after-discovered evidence or

ineffective assistance of trial counsel. See Frasier v. State, 351 S.C. at 389, 570 S.E.2d at 174.

All Other Allegations

As to any and all ‘allegations that were raised in the applicati'on or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any evidence reéarding such allegations. Accordingly, this Court finds the Applicant
waived such allegations and failed to meet his burden of proof regarding them. Therefore, they

are hereby denied and dismissed.
CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant bas not

llﬁﬁé
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established any constitutional Violatiohs or deprivations before or during his trial and seatencing
proceediﬁgs. Counsel was not dcficient in any manner, nor was the Applicant prejudiced bly
counsel’s representat-ioq. Therefore, this application for PCR must be denied and dismissed with
prejudice. | |

This Court advi.ses the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His
attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules

. for the appropriate procedures to follow after notice of intent to appeal has been timely filed.

IT IS THEREFORE ORDERED:

1.~ That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this 2 day of August, 2010.

L

~ Robin B, Stilwell
Presiding Judge
Thirteenth Judicial Circuit

Greenville, South Cafolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) CASE NO. 2007-CP-23-7109
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)
STEVE BAGWELL, )
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Pursuant to Rule 59(e), SCRCP, Applicant hereby moves to alter or amend the

-

M

judgment of this Court filed August 12,2010, dismissing Mr. Bagwell’s claim for PéR
This matter comes before the Court by way of application of post conviction relief filed
October 25, 2007. The State filed its Return and Partial Motion to Dismiss on January
| 16, 2008. After a number of continuances in order to.have a blood sample in evidence in
the State’s case tested for DNA and a comparison made to the Applicant, an evidentiary
hearing was held May 27, 2010, at the G_reenvillé County Courthouse. The Applicant
was represented by Susannah Ross, Esquire, and Karen Ratigan, Assistant Attorney
General, represented the State; The Applicant, Steve R. Bagwell, testified on his own
behalf and co-defendant, Darryl Lee Spain testified as a witness. Dorothy Manigault,
Esquire, testified for the State. The Court had before it a SLED report showing that the
DNA of the blood sample in the State’s possession at the time of trial did not match that
of the Applicant, the a copy of the plea transcript, trial exhibits and records from the
Greenville County Clerk of Court, the Applicant’s records from the South Carolina

Department of Corrections, the Appellate briefs, the unpublished Appellate Opinion, the

application for post-conviction relief, and the respondent’s return.
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PROCEDURAL HISTORY

The Applicant is imprisbned at Leiber Correctional Institution of the South
Carolina Department of Corrections serving a twenty (20) year senterice for first-degree
burglary. ’I.‘he Greenville County Grand Jury indicted Mr. Bagwell at the December
2003 term of Ge;neral Sessions. Court for first-degree burglary (2003-GS-23-9373). Hé
and co-defendant Darryl Spain were tried before the Honorable C. Victor Pyle.. Assistant
Th_irfeenth Circuit Solicitor Andrew B. Moorman called the case on behalf of the State on
~ April 12,2005, and the jury found both guilty of first-degree burglary on April 13, 2005,
An. appeal was filed on Mr. Jackson’s behalf and Joseph L. Savitz, III, Esquire, of the
South Caroliqa Office of Appellate Defense perfected the appeal and the Court of

 Appeals affirmed the conviction. State v. Bagwell and Spain, Op. No. 2007-UP-377
(S.C. Ct. App. Filed September 18, 2007).

ARGUMENT

Mr. Bagwell’s appiication alleged (1) ineffective éssista.nce of counsel, (2)
prosecutorial misconduct resulting in due process violétions, and (3) newly disﬁovered
evidence consisting of a SLED Forensic Services Law Ehforcement Report dated
November 25, 2009, showing that the DNA profile from evidence used against him at his
trial did not match Mr.'Bagwell. The co-defendant, Daryl Spain, and the Applicant
testified ét the PCR hearing. Mr. Spain testified that he and Mr. Bagwell had been set up.
He authenticated a letter that he had written to Mr. Bagwell soon after the trial where he

states that Mr. Bagwell was passed out in his apartment and had no involvement in the
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burglary. Mr. Bagwell testified that he requested a trial because he was not guilty and
givexi a fair trial with effective representation and consideration of the newly discovered

DNA evidenée-, the outcome of his trial would have been different.

Ineffective Assistance of Counsel -

The Applicant said that his trial aﬁomey failed to move for a DNA test of the |
_ blood evidence in the State’s custody, failed to subpoena the tape on the 911 call, failed
to adequately preéare-for trial, failed to sequéstef and adequately cross examine " - |
wimesses,ﬂ failed to discuss defense strategy, and failed to make neces;sary objectioﬁs ;md
arguments which allowed an unfair trial and prevented reversal on appeal. Due to the
lack of evidence again;s't the Applicant, there is a strong l_ikélihood that he would have
been found not guiity or alternatively his case would have been overturned on appeal if |
cc;unsel ﬁad done these things. N

The Applicant stated that he had.asked his trial attorney to get a DNA test and
asked the same of hjs PCR attorney because he knew the State’s evidence could not
xﬁatch his DNA. Thus, the failure of trial coupsel to get the DNA test was tantamount to
failing to intewiéQ an é.v_ailable witness who the client says will have exculpatory
_ evidence, not legitimate trial strategy. For purposes of a claim of ineffective éssistance of
counsel, at a minimum, comsel has the duty to interview potential witnesses and to make
an independent investigation of the facts and circur'nstances of the case. Ard v. Catoe, 372
S.C. 318, 642 S.E.2d 590 (2007); U.S.C.A. Const.Amend. 6. Furthermore, Ms.
| Mani gault did not testify that it was part of her strategy not to test the blood evidence.

Likewise, Mr. Bagwell said that he told his trial lawyer that he, not the alleged victims,




_Pp- 145-163) The effect of this testimony on the jury was limited by the lack of the tape

- called the police after he was attacked and beaten by them while he was sleeping in his

apartment. Yet, she failed to subpoena the 911 tape or to argue at trial that the

destruction of the tape was a Brady violation. While the non-existence of the tape made

it impossiblf: to produce at PCR, thanks to co-defendant’s trial counsel, the trial record

* contains testimony from the 911 re_cofds custodian showing that the Applicant made the

only 911 caﬂ from that area that evening and it was referenced as a disturbance. (fr. R.-
the State’s continued hearsay objectiops to the police records, and the State’s misléading
argumerits in closing that went without objection. -

The Api)lica_nt testified that he informed his trial attorney that the reason his
neighbors, the alleged victims, broke in his door and attacked him in his apartment was
because they thoughit he was telling people that they sbld maJ_'ijua;ia. He said he informed

his trial lawyer that the co-defendant’s brother, J erry Spain; could confirm this. While

- witness, Jerry Spain, was not produced at the PCR hearing; again thanks to co-

defendant’s trial counsel, the trial record contains his proffered testimony. Thus, the

.content of his testimony is not speculative; it is contained in the trial record. (Tr.R.

pp.162-170). While Jerry Spain’s' proﬁbred testimony supports Mr. Bagwell’s defense,
the jury never heard it because his trial attomey failed to argue it demonstrated witness
bias. Sadly, this issue was not addressed on appeal because of the failure to preserve the

record and argue bias under Rule 608. State v. Bagwell and Spain, Op. No. 2007-UP-377

- (8.C. Ct. App. Filed September 18, 2007). This éttomey error was magnified because, as

the Applicant explainé_d, his trial lawyer then told him not to mention in his trial

testimony the alleged victims’ motive to beat him up and wrongly accuse him of Burglary.




'because the trial Judge had barred any reference to their drug sales. Thus, he was advised

by his lawyer that he could not present a complete' defense when the rules of evidence

woﬁld have allowed it had his attomey had argued them effectively. See Holmes v. SC,
547 US 319, 126.S. Ct. 1727 (2005). Then, taking advantage of this error, the State
arglied in closing without objection “Steve can’t even.say for what reason Jarrett beat him
up.” (Tr.R.p. 231, L 1.8)

| In closing, counsel for the State élso told the jury that Deputy Cannon said, “I
~ spoke with neighbors. Neighbo_r.s also informed me about what happened. After talking
with those neighbors they placed the defendants under arrest that night. Tﬁere was a
bréak in that night...” (Tr. R. p 221, 1. 8, p. 222, 1. 11) Deputy Cannon actually said he
' spoke to neighbors but did not get their statements because “they didn’t have any

 information of the incident so their information was irrglevant.” (Tr. R. p. 131,1.2)
Bolstering occurs when the prosecutof iniplies that the witness's testimony is
- corroborated by evidence known to the government but not known to the jury. No
objection was made at that tirﬁe, though co-counsel objected to facts not in evidence later
in argument when the State bolsters his v1ct1m witnesses again by saying the police didn’t
depénd on the State witnesses alone, “they also got some ihfonnation from the |
| neighbors.” (Tr.R. p 230, 1.19).l Applicant’s trial counsel never objeéfed in closing
thoﬁgh the argument. was replete with misstatements of facts in evidence, bolstering, and
objectionable arguments thereb& bringing into question the outcome of the case.

Due Process Violations
Mr. Bagwell alleged that the State suppressed material evidence that was

favorable to his case, ‘prevented the jury from hearing legitimate defense testimony and
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evidence, and used arguments in closing that so infected the trial with unfairness as to
_ undermine the outcome of the case. A prosecutor's improper closing argument may "so

infect( ] the trial with unfairness as to make the resulting conviction a denial of due

process." United States v. Wilson, 135 F.3d 291, 297 (4th Cir. 1998) (citation and
internal quotatit)n marks omitted). In determining whether a defendant's dﬁe process
rights were violated by a prosecxitor's closing argument, the court considers (1) whether
. the remérks were, in fact, improper, and, (2) if so, whether the improper remarks so
prejudiced the defendant's substantial rights that the defendant was denied a fair trial. Jd.
The Applicant proved that the bloo& sample taken from a piece of door glass that was

photographed and used as evidence in his trial did not match his DNA. Yet, with the

exculpatory evidence in their custody and having previously indicated by correspondence
to defense counsel that the blood would be tested for DNA, the State never tested the
blood evidence and never turned over the exculpatory evidence to the Defense. The
_ prejudice of this was magnified when the State argued to the jury that it was the
Applicants blood thereby bolstering the alleged victim’s highly prejﬁdicial and now | ‘
known to be false testimony that the bléeding cut on the Applicant’s face came from |
hitting the glass door leaving the crime scene. (Tt. R. p. 62, 1.4 & p. 227, 1. 8).
The Applicant testified that he called 911 after being attacked by the alleged
'victims and pointed out that the State failed to secure and turn over the 911 tape which
was apparently destroyed after ninety days. Thus, his defense was denied the taped
récording of his statements to 911 after being attacked. Then, the State objected to policle

testimony from police records that showed the 911 call came from a Steve Bagwell, in

Steve Bagwell’s residence and referenced a disturbance, not a burglary. (TR. R. pp.151-




160) Finally, despite the lack of any evidence in the 911 records to more than one call in
the matter and the investigating officer’s own testimony that the call came in from the
defendants’ apartment regarding a disturbance; the State argued in closing that the
investigating ofﬁ_cer would not have spoken to the alleged victims first if they had not
called the police. (Tr.R. p. 129,L.1; p. 149,1.22, p. 151, 1.18; & p. 228, L.1). Again
without objection, the State argued facts not in evidence to bolster their wi.tnésses.

| Similarly, the State failed to secure the names of neighbor witnesses potentially
favorable to the defense and then argued to the jury that they did not have to believe his
witnesses alone because the neighbors. The State demonstrated their bclief in the
materiality of the information in that they referred to neighbors in closing to bolster their
. witnesses story they caughtl the defendants in the act when i:hey hurried_ home in response
to neighbdrs calls that there was an ongoing break in. (Tr. R. p. 37, 1. 10). Agaiﬁ, the
prosecutor implies that the witness's testimony is coﬁoborated by evidence known to the
government but not known to the jury. Since no neighbors testified in the trial and the
police testimony regarding neighbors was that some were interviewed but n@es were
not taken because the neighbors gave nothing relevant to the case. (Tr. R.p. 131,13 &
pp. 230-31). | |

The State suppressed almost all of defense witness, Jerry Spain’s, testimony. He

proffered that he photographed Steve Bagwell’s broken door the day after the incident
when he went by the A;;plicant’s apartment and happened to see the alleged victim, Jarret
Armstrong, who admitted that he had gozie intlo Mr. Bagwell’s apartment, hit him in the
head with the bu& of his gun, and beat him up for saying that Jarrett had beeﬁ selling

marijuana. (Tr. R. pp. 162-170). The State objected that the broken door was irrelevant
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and argued the remaining testimony was a prior inconsistent statement under Rule 613 of

the South Carolina Rules of Evidence. This was sustained though the State’s own
objections had prevented the defense from questioning Jarrett about selling marijuana and
though the evidence showed witness bias under Rule 608 of the .South Carolina Rules of
Evidence. SCRE 608 &'613. (Tr. R. pp. 57-61 &pp. 162 -171). Again without
objection the State argued in closing there was no testimony as to when the picture of the
Applicant’s broken door was taken and that there were no e;cplg'nations for the beating
except the Applicant’s guilt.

The theme of the State’s closing was: why would the alleged victim have hit him
urlless the Applicant was guilty of the burglary. (Tr. R. p. 226, 1.23 & 231, 1. 18).
However, thg State through objections apd favorable rulings by ﬁe trial Judge effectively
prevented the defense from answering that very question during the trial with the viable
e;/idence that corroborated the Applicant’s trial testimony. (Tr. R. pp. 174-193). The 911
tape_recordiﬁg would have answered that question, as would J erry Spain if he had been
al]qwed to testi_fy.__ Finally, Mr. Bagwell also could have could havé answered that
question if Judge Pyle and his own attorney had not forbidden him to mention his
allegations @t the alleged victims sold drugs. The Constitufion gﬁarantees criminal

defendants 'a meaningful opportunity to present a complete defense and present all

relevant evidence in their defense. Holmes v. South Carolina, 547 U.S. 319, 324 (2006)
Mr. Bagwell’s conviction and trial transcript exemplify the denial of this right. The State
through sloppy police investigation, failings to preserve and produce material evidence,

and numerous objections, effectively prevented the Applicant from presenting a defense



to the degree that it constituted prejudicial error and brings into question the outcome of
the case.
After Discovered Evidence

To obtain .2I1 new trial based on aftgr diécovered evidence, the party must show that
the evidence: (1) would probably change the result if a new trial is had; (2) has been
discovered sinée the trial; (3) could not have been discovered before trial; (4) is mateﬁal
to the issue of guilt or innocence; and (5) is not merely cumulative or impéaching.
Hayden v. State, 278 SC 610, 299 S.E.2d 854 (1983) (citation omitted). The Applicant
has met the standards of Hayden. The DNA evidence is material and would likely
change the outcome of the trial. The DNA profile that did not match Stave Bagwell came
from a swab taken from blood on a piece of glass from the .alleged victims’ apartment’s
sliding glass door. "The State put a photograph this glass door inito evidence and then
argued m closing that the Applicant cut his face on that glass. (Tr. R p. 41; 1.17 & p.
22’Il, 1. 8). This bolsteréd the alleged viétim’s highly prejudicial and now shown by DNA
to be false statement that the Appellant cut his face runﬁing through the glass door.
leaving the crime scene. (Tr. R. p. 41, 1. 20, p. 62, 1.4). This false testimony also
~ damaged the Applicant’s credibility because he said he was cut while being beaten by the
alleged victim. The record and the PCR testimony show that the DNA evideﬁce was in
the State’s possession and it was not made available to the defense prior to trial. Only at
fhe post-conviction level pursuant to Court Order was the DNA comparison made

revealing Mr. Bagwell was not a DNA match.




CONCLUSION

For the foregoing reasons, the Applicant respectively requests this Court to alter

or amend its Order of Dismissal and grant post-conviction relief.

Greenville, South Carplina |
Thig#z #day of - %‘,4% 2010

Respectfully submitted,

Susannah Ross

Attorney for the Applicant
- 333 East Coffee St.

Greenville, SC 29601

(864) 242-0029
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ISSUES PRESENTED

L.
Trial counse! erred in failing to investigate into matters of defense by requesting that DNA
testing be conducted on blood found on glass pieces recovered from the shattered sliding glass door
which the perpetrator used to enter and/or exit the apartment that was burglarized because the state

implied that the blood on the glass belonged to petitioner and touted this as the linchpin evidence to

place petitioner at the crime scene and establish his guilt on the burglary charge, when in actuality,

petitioner’s newly discovered DNA test results evidence indicated that the blood found on the glass
pieces in question did not match petitioner’s blood DNA, which in turn produced exculpatory and
exonerating evidence that was favorable to the defense and warranted a new trial in the case.
II.
Trial counsel erred in failing to present the proper legal argument to the trial judge in order
to ensure that the testimony of a favorable defense witness, who would have shed light on the

resident’s motive to fabricate the burglary allegation against petitioner, would have been admitted

into evidence at trial.




STATEMENT

Petitioner Steve Bagwell was found guilty of first degree burglary during the April 2005
term of the Greenville County General Sessions Court betore Judge C. Victor Pyle. App. 1-249.
Petitioner was represented at the hearing by Dorothy A. Manigault. Petitioner was sentenced to
imprisonment for a period of twenty years in the case.

Subsequently, petitioner appealed his conviction and sentence. On appeal, briefs were filed
by the appellant and respondent. App. 251-273. Petitioner was represented by Joseph L. Savitz on
appeal. Ultimately, petitioner’s conviction and sentence were affirmed by the South Carolina Court

of Appeals. See State v. Bagwell, Unpublished Opinion No. 2001-UP-377 (Ct. App. September 18,

2007). App-274-280.

On October 25, 2007, petitioner filed a PCR application with the Greenville County Office
of the Clerk of Court. App. 274-288. The respondent filed a return dated January 16, 2008,
requesting that a hearing be held in the case. App. 289-293.

A PCR hearing was held in the case on May 25, 2010, at the Greenville County Courthouse
before Judge Robin Stilwell. App. 295-361. On August 9, 2010, Judge Stilwell issued an order of
dismissal in the case. App. 363-374. On August 24, 2010, petitioner filed a Motion to Alter/Amend
in response to the order of dismissal. App. 375-384. On September 1, 2010, Judge Stilwell denied
the Motion to Alter/Amend. App. 385. Petitioner was represented by Susannah Ross at the PCR
hearing.

Petitioner appealed Judge Stilwell’s order. This petition follows.



QUESTION I

Trial counsel erred in failing to investipate into matters of defense by requesting that DNA

testing be conducted on blood found on glass pieces recovered from the shattered sliding glass door

which the perpetrator used to enter and/or exit the apartment that was burglarized because the state

implied that the blood on the glass belonged to pétitioner and touted this as the linchpin evidence to

place petitioner at the crime scene and establish his guilt on the burglary charge, when in acluality,

petitioner’s newly discovered DNA test results evidence indicated that the blood found on the glass

in_question did not match petitioner’s blood DNA, which in turn produced exculpatory and

exonerating evidence that was favorable to the defense and warranted a new trial.

This case was a swearing contest between Jarret Armstrong, who stated that he saw
petitioner inside his apartment on the morning in question, and petitioner, who stated that he was
sleeping and present in his own apartment, not Armstrong’s apartment, during the time the alleged
btil‘glary occurred. The state’s case consisted of two pieces of 'evidenlce: Armstrong’s identification
to tﬁe extent that he claimed he saw petitioner inside his apartment on that moming, and the
inference that the cut and blood present on petitioner’s face on that morning emanated from the
broken sliding glass door from which he allegedly entered and/or exited then.

Jarret Annétrong testified that after arriving at his apartment shortly after midnight on the
morning of September 14, 2003, he realized that someone was inside his apartment. Armstrong
explained that when he entered his apartment, he saw petitioner inside and that upon being noticed,
petitioner escaped through the glass patio sliding door, which was shattered with broken glass
everywhere as a result. App. 33,1.5—p. 48,1. 7. Armstrong stated that he did not see Darryl Spain

in his apartment on the morming in question. App. 53, 11. 18-20.
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Chris Snoddy, who was Armstrong’s roommate, testified that when he arrived home with
Armstrong on that same morning, he did not see petitioner exit the apartment, but added that he did
see petitioner’s roommate and codetendant Darryl Spain exit their apartment. App. 77,1 17-p. 85,
L. 6; App. 88, 1. 13- p. 91, 1. 19.

Petitioner testil'led.that he was in his own apartment at 11:00 p.m. on September 13, 2003,
and that he woke up shortly thereatter to find Armstrong in his apartment fighting him and accusing
his roommate Darryl Spain of breaking into his apartment. Petitioner stated that he called the police
to report Armstrong’s behavior immediately thereafter. App. 174,1.7 - p. 188, 1. 19. Petitioner’s
position was that he did not .commit the burglary as charged because he was in his own residence,
not Armstrong’s apartment, on the morning in question.

The solicitor did not order pre-trial testing on the blood recovered from the shattered glass
sliding door from which the burglar exited; but nonetheless, paraded in front of the jury false
inferences that the blood on the broken glass pieces belonged to the burglar (who was purported to
be petitioner), and that since Armstrong dllegedly saw petitioner inside his apartment, then the
logical inference was in effect that petitioner was the burglar who entered the apartment without
consent. This blood evidence provided the state with its linchpin evidence. Note the following
inferences the solicitor used to link the unidentified blood found on the glass as attributable to
petitionef and thus evidence of his guilt on the burglary charge:

1.) Armstrong testified that after petitioner ran out of his apartment through the glass patio

sliding door, he (petitioner) was seen minutes later with a scar on his face and blood

running down his face. App. 44, 1l. 14-19; App. 70, 11. 13-19.




- 2)

3)

4)

5.)

6.)

7)

8))

7

State’s exhibit #6 was a picture depicting the mark/scar Armstrong allegedly saw on
petitioner’s face on that night. The inference is that the mark emanated from petitioner
having been cut by the glass door from which he escaped. App. 44,1. 15 -p. 45, 1. 21.
State’s exhibit #5 was a picture depicting the broken glass door that the perpetrator ran
through in order to escape. App. 56,11 6-19; App. 41,1. 17 —p. 42, 1. 6; App. 184, lines
15 -20.

State’s exhibit #7 was an actual picture of the broken glass from the sﬁattered door in
question. App. 184, 11 21-23.

During opening argument, the solicitor stated that Armstrong opened his door...and
[saw petitioner] inside. . .and [that] petitioner became upset “and ran out the patio glass
door,” which was the “patio glass door which had been shattered moments before”
allegedly when the perpetrator entered Armstrong’s apartment earlier. App. 25, 11. 3-6.
Also, the solicitor stated at opening argunent that the cvidence will show that there was
a cut and blood on the perpetrator’s face. App. 26, 1. 1-8.

Additionally, the solicitor argued at closing that Armstrong saw “a scratch on
[petitioner’s] top eye and blood” and that there was “a little blood trail coming down the
side of his face” and that “[petitioner] could have gotten this cut_...if he ran out, ran
through the glass in a hurry [as] ...he could have cut his eye when he was running out.”
App. 227,11 1-11.

Finally, in the appellate court opinion issued by the Court of Appeals in the case, the
appellate court concurred with the state’s position that the blood evidence provided a

connection between the blood present on petitioner’s face and the blood found on the



shattered glass piece from the sliding glass back door of the apartment, and that this
inference was supported further by Armstrong’s testimony that he saw petitioner
“leaving through the back glass patio door which had been shattered” and that the
“pﬁysical evidence corroborated the testimony of Armstrong...[as] the back glass door
of the victim’s apartiment had been shattered,” as petitioner was seen “leaving the
apartment.” See App. 274 —380.

Clearly, the state attempted to present a connection between the perpetfator’s allege.d
entrance and/or exit through Armstrong’s apartment’s sliding glass door, which was shattered in the
procéss, and the blood on petitioner’s face in order to place petitioner at the crime scene and link
him to the role of burglar.

Note that the state did not conduct DNA testing on the blood evidence found on the
shattered glass pieces recovered from the crime scene. During the PCR hearing, petitioner testified
that counsel erred in failing to conduct DNA testing on him and the blood evidence found on
shattered glass pieces present at the crime scene. Petitioner stated that this omission prejudiced the
defense because the DNA testing conducted at the PCR stage yielded results that indicated that the
blood on the shattered glass pieces recoveréd at the crime scene did not match his (petitioner’s)
blood DNA, which in turn meant that this would have provided the defense with exculpatory
evidence that could have been used to highlight insufficient proof within the state’s case and
supported the argument for the exoneration of him on the burglary charge. Petitioner added that he
informed counsel that he was innocent and that he was bleeding at the crime scene because

Armstrong assaulted petitioner on that morning. Petitioner complained that counsel should have
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had the blood on the glass pieces found at the scene tested prior trial. App. 307, L. 15~ p. 310, 1 19;
App. 323, 11. 14-18; App. 325, 1L, 2-4; App. 327, 11. 6-10; App. 333, 1I. 2-6.

Trial counsel admitted that she failed to request that DNA testing be conducted 0-11 the blood
tound on the shattered glass pieces found at the crime scene while preparing for petitioner’s defense.
App. 339, 1L 4—10.‘ Also, counsel admitted in effect that had that blood evidence been DNA tested
prior to trial and results obtained proving there was no match to petitioner’s blood and DNA, then
this would have been favorable and exculpatory evidence available to use in petitioner’s defense at
trial in order to argue that the state had insufficient proof beyond a reasonable doubt to support a
burglary conviction against petitioner. App. 342, 1. 18 —p. 343, 1. 3; Api). 349,1. 12 - p. 352, 1. 7;
App. 355, 11.21-25.

Regarding this issue, the PCR judge held that:

‘This Court notes that prior to this [PCR] hearing, counsel for the

Applicant received an order that allowed that Applicant’s blood to be

tested against bloody glass from the crime scene. This Court notes

the subsequent SLED report indicates the two samples did not match.

(Court’s Exhibit 1). App. 370.
However, the PCR judge went on to rule that the non-matching DNA blood test results would not
have changed the result of petitioner’s trial, and that .’Lherefore, petitioner did not therefore satisfy the
elements of the newly discovered evidence test that would require that a new trial be held in the case

. App. 370-372.

Counsel has a duty to conduct reasonable investigations in a case. Strickland v. Washington,

466 U.S. 668 (1984). See Dover v. State, 337 S.C. 298, 523 S.E.2d 459 (2000), where trial

counsel erred in failing to investigate into the existence of hospitalization records establishing

the victim's commitments for depression and substance abuse and suicide threats in support of
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the defendant's defense that the victim committed suicide on the night the state alleged he killed

the victim. See also, Cobbs v. State, 305 S.C. 299, 408 S.I5.2d 223 (1991), where trial counsel

was found incffective in failing to uncover the fact that the prosecutrix no longer desired to
prosecute the defendant on the two two-year old forgery charges instigated against him and that
one of the burglary charges the defendant pled to in general sessions court had already been

disposed of in magistrate's court. Also, compare Pauling v. State, 331 S.C. 606, 503 S.E.2d 468

(1998), where the Court held counsel was inettective in failing to call a triage nurse who would
have testificd that the prosecutrix denied penetration occurred in the state’s criminal sexual
conduct case, because the only evidence of sexual battery was the prosecutrix’s accusation, and
because this nurse’s testimony would have established reasonable doubt and corroborated the
doctor’s testimony that the prosecutrix had no pelvic lesions, cuts or tears. Additionally see

Council v. State, 380 S.C. 159, 670 S.E.2d 356 (2009), where the court found counsel ineffective

in failing to adequately investigate and present mitigating evidence (defendant’s mental
incompetence) during the penalty phase of the trial.

Here, but for counsel’s failure to investigate into and obtain DAN test results on the
blood evidence in question, a reasonable probability exists that the outcome of petitioner’s trial
would have been different in the case because the DNA evidence indicated there was no blood
match between the blood found on the glass at the crime scene and petitioner’s blood, which in
turn would have provided the defense with exculpatory evidence that would have weakened the
sufficiency of the state’s case, which hinged on the blood linchpin evidence and identification
evidence, and most likely exonerated petitioner of the burglary charge. Herein lies the prejudice.

Thus, trial counsel’s failure to conduct DNA investigation constituted deficient legal representation
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in the case in violation of petitioner’s Sixth Amendment right to effective assistance of counsel at

wial. See Strickland v. Washington, 466 U.S. 668 (1984).

Furthermore, not only should petitioner have received PCR relief based on the showing of
his receipt of ineffective aésistancc of trial counsel, but he should have been granted a new trial
based on newly discovered evidence uncovered in the case. The newl& discovered evidence in the
case established that there was no DNA blood match between the crime scene blood found on the
plass pieces recovered at the crime scene and petitioner’s blood DNA profile, which in turn meant
that this was exculpatory evidence which would have nullified the sufficiency of the state’s case and
exonerated him on the burglary charge.

As a rule, newly discovered evidence would warrant the grant of a new trial if the newly
discovered evidence would change the result if a new trial were granted, and was discovered since

the trial and could not have been discovered prior to trial, and would constitute material evidence

that was not merely cumulative or impeaching. Hayden v. State, 278 S.C. 610, 299 S.E.2d 854
(1983). Clearlsf, this blood/DNA non-match evidence in this case was material evidence due to its
exculpatory nature, which was neither cumulative nor impeaching, as it bore on the issue of
petitioner’s innocence and qualified as favorable and exculpatory evidence that could have been
used to attack the sufficiency of the state’s case and exonerate petitioner of the burglary charge.
Also, petitioner uncovered this newly discovered evidence after the trial, which he could not have
done so prior to trial because it was not his (petitioner’s) neglect, but rather trial céunsel’s error in
failing to request that the DNA blood testing be conducted prior to trial, which of course constituted
ineffective assistance of trial counsel in the case. Finally, it is clear that had this exculpatory DNA

evidence been presented at trial, then this would have weakened the state’s case by nullifying the

10
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linchpin blood evidence used to link petitioner to the crime charged and forced the staté to rely on
the one weék piece ot identification evidence that remained, and the result wouid have been
insufficient evidence of guilt upon which to support the burglary against petitioner.'

Trial counsel erred. in failing to investigate into matters of defense by not requesting that
DNA testing be conducted on the blood evidence found on glass pieces recovered from the sliding.
door which the perpetrator entered/exited because the state presented false.inferences to the effect
that the blood evidence found at the scene belonged to petitioner and used this as the linchpin
evidence to link petitioner to the crime, when in actuality, petitioner’s newly discovered evidence
yielded DNA test results that indicated that there was no match between the blood found at the |
scene and petitioner’s blood DNA, which in turn provide(i the defense with exculpatory and
exonerating evidence that negated petitioner’s presence at the crime scene and rendered the state’s

case insufficient beyond a reasonable doubt to prove his guilt on the burglary charge.

! Roommate Snoddy did not see or make an identification indicating that petitioner was inside
his apartment on the morning in question.

11



UESTION 11

Trial counsel erred in failing to present the proper legal argument to the trial judge in order

to ensure that the testimony of a favorable defense witness, who would have shed light on the

resident’s motive to fabricate the burglary allegations against petitioner, would have becn admitted

into evidence at trial

Apparently, petitioner and codefendant Darryl Spain were roommates who lived in an
apartment in the same complex where Armstrong and Snoddy, who were also roommates, shared an
apartment. Armstrong and Snoddy alleged that petitioner and Darryl were found inside their
apartment without their consent, and burglary charges emerged thereafter. At trial, co-defendant’s
counsel called Jerry Spain, who is Darryl’s brother, as a witness for the defense to testify that
Armstrong was angry at Darryl for telling a female in another apartment in the complex that he
(Afmstrong) sold marijuana. Clearly, this provided the motive (revenge) for Armstrong to fabricate
the burglary allegations made against petitioner and Darryl Spain. When thié issue came out at trial,
the state objected to this potential testimony.by Jerry Spain per Rule 613(b) SCRE, per the argument
that this query should have been addressed as a question (via priorl inconsistent statement form)
personally to Armstrong and Snoddy rather than directing such questions to Jerry Spain. The trial
court agreed with the state’s position and did not allow Jerry Spain to testify at trial on this point.
Appl. 162, 111 =p. 171, L. 21.

During the PCR hearing, petitioner testified that Armstrong told Jerry Spain that he was
angry at .Darryl Spain for telling their female neighbor that he (Armstrong) sold marijuana and that

this in effect led to his actions, i.e., revenge by fabricating the burglary allegation, but that counsel

12



14

erred in failing to argue the proper basis to gain the admission of Jerry Spain’s testimony into
evidence at trial. App. 319, 1. 17 —p. 320, 1. 24; App. 326, 1. 8-18.

Indeed, this issue was addressed on appeal in a merit brief. Appellate counsel argued that
when the state objected to Jerry Spain’s testimony on the ground that the same was prohibited under
Rule 613(b) SCRE,* then trial counsel in effect should have argued that the testimony was
admissible under Rule 608(c) SCRE,> which allows one to show evidence of a witness’ bias,
prejudice or ill motive to tabricate testimony in a case. App. 251-259. |

The PCR judge ruled that petitioner failed to meet his burden in proving that trial counsel
was ineffective in this regard. App. 363-374.

On appeal, the appellate court affirmed the trial court’s ruling per 613(b), SCRE, and held
that this issue was not preserved for review under the Rule 608(c) SCRE argument raised on appeal
(unfortunately due to trial counsel’s error in failing to preserve this issue for appeal under Rule
608(c), SCRE) and went on to rule that although the trial judge’s exclusion of the testimony under
the Rule 613(b), SCRE, was in effect error; nonetheless, this was harmless error because Jerry
Spain’s story would not have reasonably affected the outcome of the trial due to the physical

evidence presented at trial (blood and identification evidence). App. 274-280.

2 Extrinsic Evidence of Prior Inconsistent Statement of Witness. Extrinsic evidence of a
prior inconsistent statement by a witness is not admissible unless the witness is advised of the
substance of the statement, the time and place it was allegedly made, and the person to whom it
was made, and is given the opportunity to explain or deny the statement. If a witness does not
admit that he has made the prior inconsistent statement, extrinsic evidence of such statement is
admissible. However, if a witness admits making the prior statement, extrinsic evidence that the
prior statement was made is inadmissible. This provision does not apply to admissions of a
?arty-opponent as defined in Rule 801(d)(2).

Evidence of Bias. Bias, prejudice or any motive to misrepresent may be shown to impeach the
witness either by examination of the witness of by evidence otherwise adduced.

13
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As a rule, a party must enter a contemporaneous and specific objection in order to preserve

for appellate review a particular issue in a case. State v. Sheppard, 391 S.C. 415, 706 S.E.2d 17

(2011). Here, trial counsel erred in violation of the Sixth Amendment in failing to couch the
question regarding the admission of Jerry Spain’s testimony under the. proper rule (i.e. Rule 608,

SCRE) in order to have preserved the issue for appellate review. See Strickland v. Washington, 466

U.S. 668 (1984). But for the error, this issue would have been preserved and reviewed on appeal,
and there was a reasonable probability that the case would have been reversed on this appellate

issue as well.

CONCLUSION

Based on the foregoing arguments, petitioner requests that the Court grant the petition and

allow full briefing on these issues.

Respectfully submitted,

Wanda H. Carter
Deputy Chief Appellate Defender

ATTORNEY FOR PETITIONER

This 29th day of July, 2011.
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QUESTIONS PRESENTED

Did trial counsel err in failing to investigate into matters of detense
by requesting that DNA testing be conducted on blood found on
glass pieces recovered from the shattered sliding glass door which
the perpetrator used to enter and/or exit the apartment that was
burglarized because the State implied that the blood on the glass
belonged to Petitioner and touted this as the linchpin evidence to
place Petitioner at the crime scene and establish his guilt on the
burglary charge, when in actuality, Petitioner’s newly discovered
DNA test results evidence indicated that the blood found on the
glass pieces in question did not match Petitioner’s blood DNA,
which in turn produced exculpatory and exonerating evidence that
was favorable to the defense and warranted a new trial in the case?

Did trial counsel err in failing to present the proper legal argument
to the trial judge in order to ensure that the testimony of a favorable
defense witness, who would have shed light on the resident’s
motive to fabricate the burglary allegation against Petitioner, would
have been admitted into evidence at trial?
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STATEMENT OF THE CASE
The Greenville County Grand Jury indicted Petitioner at the December 2003 term
of General Sessions for first-degree burglary (2003-GS-23-9373). (App.pp.386-87).
Dorothy A. Manigault, Esquire represented Petitioner.

After the State called the case to trial,’ Petitioner was found guilty. On April 13,

2005, the Honorable C. Victor Pyle, Jr. sentenced Petitioner to twenty (20) years

imprisonment. (App.p.249, lines 20-22).
A notice of appeal was filed at the South Carolina Court of Appeals. Joseph L.

Savitz, lll, Esquire of the South Carolina Office of Appellate Defense represented

Petitioner on appeal. (App.pp.251-60). The Court of Appeals affirmed Petitioner’s

conviction and sentence. State v. Bagwell and Spain, Op. No. 2007-UP-377 (S.C. Ct.

App. filed Sept. 18, 2007). (App.pp.274-80).

Petitioner filed an éppliéation for post-conviction relief (PCR) on October 25,
2007 (2007-CP-23-7109). (App.pb.28l-88). A hearing was held at the Greenville
County Courthouse on May 27, 2010. (App.pp.295-361). Petitioner was present and
represented by Susannah C. Ross, Esquire. Karen C. Ratigan, Esquire of the South
Carolina Attorney General’s Office represented Respondent. The Honorable Robin B.
Stilwell denied relief in an-order dated August 9, 2010 and filed August 12, 2010.
(App.pp.363-74). Judge Stilwell denied Petitioner’s subsequent motion to alter or amend

judgment by order filed September 2, 2010. (App.pp.375-84; p.385).

! Petitioner had both a joint trial and joint appeal with his co-defendant, Daryl Lee Spain.
3
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STANDARD OF REVIEW
The proper standard for review of a PCR evidentiary hearing is whether “any
evidence of probative value™ exists to sustain the post-conviction relief judge’s findings.

Cherry v. State, 300 S.C. 115, 119, 386 S.E.2d 624, 626 (1989). In a post-conviction

relief proceeding, the applicant bears the burden of proving the allegations in their
application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985).
ARGUMENT
I. The PCR judge did not err in finding Petitioner failed to meet
his burden of proving trial counsel should have requested DNA
testing on the broken pieces of glass.

Petitioner argues trial counsel should have requested DNA testing on the broken
pieces of glass because it would have proven it was not his blood on the glass. Petitioner
argues this was after-discovered evidence presented at the PCR hearing which “produced
exculpatory and exonerating evidence.” This argument is without merit.

At trial, Jarrett Armstrong and Chris Snoddy testified their apartment had been
burglarized. Armstrong testified he entered the front door of his apartment and saw
Petitioner “exiting through the broken glass.” (App.pp.38-39; pp.70-71). Armstrong
testified he left the apartment, ran into Petitioner again, and punched him. (App.pp.43-
44). Armstrong testified Petitioner’s face was bleeding before he punched him.
(App.p.44). Snoddy testified that, before he could reach the rcar of the apartment,

Armstrong yelled that someone was running out the door. (App.pp.104-05). Snoddy

testificd that, once he reached the rear of the apartment, he saw the co-defendant “come
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’7..

out of the broken glass door™ and he hit him with a pole several times to stop him.
(App.pp.803-83). Snoddy testified he then tound Armstrong outside of Petitioner’s and
co-defendant’s apartment and saw Armstrong hit Petitioner. (App.pp.83-84). Snoddy
testified Petitioner’s face was bleeding before Armstrong hit him. (App.p.84). Petitioner
stat¢d that, on the night in question, he was asleep in a recliner in his own aparfment.
(App.pp.176-78). Petitioner stated he woke up when Armstrong was beating him and
accusing him of breaking into. his apartment. (App.p.178).

At the PCR hearing, Petitioner argued that a DNA test on the bloody pieces of
glass would have proven it was not his blood. (App.pp.307-09). Petitioner argued he
was bleeding when he was arrested because one of the victims beat him up, not because
he was cut on the broken glass at the victims’ home. (App.p.333). Counsel for Petitioner
moved an exhibit into evidence that was a DNA test indicating blood on t.hree (3) pieces
of glass did not belong to Petitioner (and that a reliable DNA profile could not be
developed from the other three (3) pieces). (App.p.300; Supp.App.pp.32-35).

Trial counsel testified she was aware there were bloody pieces of glass but that
there was no testing done on those items. (App.p.339). Trial counsel explained that the
first prosecutor on the casc was considering having the items tested but that the
prosecutor who eventually had the case did not follow through with testing. (App.p.351).

Trial counsel testitied she did not know whether DNA testing upon the glass would have

changed the outcome of the case. (App.pp.342-43). Trial counsel testified it would have

* Co-defendant’s counsel impeached Snoddy with his prior statement that he saw both Petitioner
and the co-defendant exiting the apartment. (App.p.93).
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simply been another piece of evidence for the jury to consider in determining credibility.
(App.p.343). Trial counsel testified it is not the State’s obligation under Brady to run
forensic tests on all pieces of available evidence. (App.p.358). Trial counsel also
admitted that the lack of Petitioner’s blood on the broken glass did not exonerate him of
the crime. (App.p.358).

In denying Petitioner’s application for post-conviction relief, the PCR judge found
Petitioner failed to meet his burden of proving the DNA test constituted after-discovered
evidence that merited a new trial. (App.pp.370-72). The PCR judge further found trial
counsel was not ineffective in failing to have the evidence subjected to forensic testing.
(App.pp-372-73).

For an applicant to be granted PCR as a result of ineffective assistance of counsel,
he must show both: (1) that his counsel failed to render reasonably effective assistance
under prevailing professional norms, and (2) that he was prejudiced by his counsel’s

ineffective performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052

(1984); Porter v. State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). In order to prove
prejudice, an applicant must show “there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” Cherry v.
State, 300 S.C. at 117-18, 386 S.E.2d at 625. *“A reasonable probability is a probability

sufficient to undermine confidence in the outcome of trial.” Johnson v. State, 325 S.C.

182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v. Washington, 466 U.S. 668,

104 S. Ct. 2052 (1984)).

The PCR judge did not err in finding Petitioner failed to meet his burden of
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provihg either that trial counsel was inetfective or that the DNA analysis was true after-
discovered evidence. Trial counsel did not err in deciding not to have the broken picces
of glass submitted to forensic testing. Initially, trial counsel believed those items would
be tested but they were not. Trial counsel knew at the time of trial, however, that this
evidence had not been tested. There was no reason for trial counsel to have had the glass
pieces subjected to a DNA analysis. As Petitioner’s defense was that he was not in the
victims’ apaﬁxnent at the time of the burglary, a negative DNA match would have not
affected the outcome of the case. This case hinged upon a credibility determination by
the jury — either they would believe the victims® story or the defénse theory. A DNA
analysis that did not positively identify Petitioner would have stmply been another factor

for the jury to consider in determining credibility. See Craven v. Cunningham, 292 S.C.

441, 443, 357 S.E.2d 23, 25 (1987) (“The credibility of witnesses is for the triers of

fact.”); see also Bruno v. State, 347 S.C. 446, 556 S.E.2d 393 (2001) (noting that, by its

verdict, the jury clearly rejected the defendant’s account of what transpired). Further,
Petitioner failed to demonstrate his case was prejudiced as a result of the lack of DNA
testing of the broken glass. The DNA analysis that was submitted at the PCR hearing is
not exculpatory. The fact that his DNA was not found on the broken pieces of glass does
not exonerate him. Armstrong testified he saw Petitioner in his apartment and that he
exited through the broken glass door. While the prosecutor may have said in closing
argument that it was possible Petitioner could have injured his face on the shattered glass

of the victims’ door,’ it is well-settled that an attorney’s legal arguments are not evidence.

! App.p.227.
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See State v. Charping, 333 S.C. 124, 133 n. 7, 508 S.E.2d 851, 856 n. 7 (1998) (“A
soliéitor's closing argument is not evidence.”). |

Further, the DNA analysis admitted at the PCR hearing did not constitute after-
discovcred evidenée. For an applicant to be granted a new trial based on after-discovered
evidence, he must show the evidence: (1) is such that it would probably change the result
if a new trial were granted; (2) has been discovered since the triél; (3) could not in the

exercise of due diligence have been discovered prior to the trial; (4) is material; and (5) is

not merely cumulative or impeaching. State v. Mercer, 381 S.C. 149, 166, 672 S.E.2d
556, 565 (2009) (citation omitted). The DNA analysis in this case does not satisfy any of

the five (5) Mercer factors. As discussed supra, this evidence would probably not change

the result of a new trial in this case. This evidence was, in fact, known at the time of trial
and was not material. A negative DNA match would not have exonerated Petitioner.
Further, the DNA analysis 1% merely cumulative to P.etitioner’s trial testimony. As such,’
the PCR judge did not err in finding this evidence did not constitute after-discovered
evidénce in this case. See id.

Accordingly, Petitioner failed to prove the first prong of the Strickland t-est- — that
trial counsel failed to render reasonably effective assistance under prevailing professional
norms. Similarly, Petitioner also failed to prove the sécond prong of Strickland — that he
was prejudiced by trial counsel’s performance. Further, Petitioner failed to meet his
burden of proving the DNA analysis constituted after-discovered evidence.

As Petitioner failed to meet this burden of proof on this issue, the PCR judge did

not err in denying the PCR application. Sec Frasier v. State, 351 S.C. 385, 389, 570
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S.E.2d 172, 174 (2002) (“The burden of proof is on the applicant to prove his.allegations
by a. preponderance of the evidence.”).

II. The PCR judge did not err in finding Petitioner failed to meet

his- burden of proving trial counsel should have presented a
different argument to allow a defense witnes_s to testify at trial.

Petitioner argues trial .cm-msel should have presented a “proper legal érgument”
that would have allowed Jerry Spaiﬁ to testify at trial. This argument is without merit.

At trial, counsel for Petitioner’s co-defendant called Jerry Spain (the co-
defendant’s brother) as a witness. (App.pp.162-65). The State objected, arguing this
testimony concerned a visit to a different location more than a day after the incident in
question. The trial judge found co-defendant’s counsel had ﬁdt laid the proper foundation
and did not allow Jerry Spain to testify. (App.pp.165-67). Counsel for the co-defendant
then proffered Jerry Spain’s testimony that he went to the Pgtitioner.’s and co-defendant’s
apartment two days .aﬂer thé incident and that Jarrett Armstrong. stated the co-defendant
had broken into the apartment and Armstroné retaliated by going to the Petitioner’s and _
co-defendant’s apartment and beating them both up. (App.pp.1 67-70).

At the PCR hearing, Petitioner argued Jerry Spain would have testified at trial that
one of the victims admitted that it was his co-defendant that was guilty, not Petitioner.
Petitioner argued that Jerry Spain was not allowed to t-estify about this because the State
objected. (App.pp.320-21).

Trial counsel testified she never had any intention of calling Jerry Spain as a
witness at trial because his story deviated from Petitioner’s. (App.pp.340-1). Trnial

counsel confirmed the trial judge prevented Jerry Spain from testifying about why the



victims would have beaten Petitioner. (App.p.347).

In denying Petitioner’s application for post-conviction relief, the PCR judge noted
trial counsel spoke to Jerry Spain but determined she would not call him as a witness.
The PCR judge found Petitioner did not meet his burden of proving trial counsel was
ineffective in fai_ling to properly question Jenj' Spain because Spain did not testify at the
PCR hearing. (App.pp-367-69).

The PCR judge did not err in finding Petitioner failed to meet his burden of proof.
While Petitioner argues trial counsel should have presented a “proper legal argument” at
trial that would have allowed Jerry Spain to testify, Spain did not testify at the PCR
hearing. Thus, any discussion about what Jerry Spain would have testified to at trial is

purely speculative. See Bannister v. State, 333 S.C. 298, 303, 509 S.E.2d 807, 809

(1998) (the South Carolina Supreme Court “has repeatedly held a PCR applicant must

produce the 'testimony of a favorable witness or otherwise offer the testimony in

accordance with the rules of evidence at the PCR hearing in order to establish prejudice

from the witness’ failure to testify at trial.”’) (emphasis in original). Regardless, trial
counsel stated she never intended to call Jerry Spain as a witness because his story was
not wholly consistent with that offered by Petitioner. Trial counsel, therefore, explained a
strategic reason she did not call Jerry Spain to testify in Petitioner’s case. See Roseboro
v. State, 317 S.C. 292, 294, 454 S.E.2d 312, 313 (1995) (finding where trial counsel
articulates a valid reason for employing a certain strategy, such conduct should not be
deemed inetfective assisfance of counsel).

Accordingly, Petitioner failed to prove the first prong of the Strickland test — that
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trial counsel failed to render reasonably effective assistance under prevailing professional
norms. Similarly, Petitioner also failed to prove the second prong of Strickland — that he
was prejudiced by trial counsel’s performance. As Petitioner failed to meet this burden of
proving ineffective assistance of trial counsel on this issue, the PCR judge did not err in

denying the PCR application. See Frasier v. State, 351 S.C. at 389, 570 S.E.2d at 174.

CONCLUSION
For the foregoing reasons, Respondent submits this Court should deny the Petition
for Writ of Certiorari. However, if this Court grants certiorari, Respondent requests the

opportunity to fully brief the issues discussed above.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

KAREN C. RATIGAN
Assistant Attorney General

Post Oftice Box 11549
Columbia, S.C. 29211
(803) 734-3737

By: '
ATTQRNEYS FOR RESPOXDENT

December 12, 2011
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QUESTION I

Trial counsel erred in failing to investigate into matters of defense by
requesting that DNA testing be conducted on blood found on glass pieces
recovered from the shattered sliding glass door which the perpetrator used to
enter and/or exit the apartment that was burglarized because the state implied
that the blood on the glass belonged to petitioner and touted this as the
linchpin evidence to place petitioner at the crime scene and establish his guilt
on the burglary charge, when in actuality, petitioner’s newly discovered DNA
test results evidence indicated that the blood found on the glass pieces in
question did not match petitioner’s blood DNA, which in turn produced
exculpatory and exonerating evidence that was favorable to the defense and
warranted a new trial in the CaSe. .......co.coeeueeveeiue e,

QUESTION II

Trial counsel erred in failing to present the proper legal argument to the trial
judge in order to ensure that the testimony of a favorable defense witness,
who would have shed light on the resident’s motive to fabricate the burglary -
allegations against petitioner, would have been admitted into evidence at trial........

CONCLUSION oo e
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ISSUES PRESENTED

L
Trial counsel erred in failing to investigate into matters of defense by requesting that DNA
testing be conducted on blood found on glass pieces reqovered from the shattered sliding glass door
which the perpetrator used to enter and/or exit the apartment that was burglarized because the state
implied that the blood on fhe glass beloﬁged to petitioner and touted this as the linchpin evidence to
place petitioner at the crime scene and establish his guilt on the burglary charge, when in actuality,
petitioﬁer’s newly discovered DNA test results evidence indicated that the blood found on the glass
pieces in question did not match petitioner’s blood DNA, which in turn produced exculpatory and
exonerating evidence that was favorable to the defense and warranted a new trial in the case.
IL. .
Trial counsel erred in failing to present the proper legal argument to the trial judge in order
to ensure that the testimony of a favorable defense witness, who would have shed light on the
resident’s motive to fabricate the burglary allegation against petitioner, would have been admitted

into evidence at trial.
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STATEMENT

Petitioner Steve Bagwell was found guilty of first degree burglary during the April 2005
term of the Greenville County General Sessions Court before Judge C. Victor Pyle. App. 1-249.
Petitioner was represented at the hearing by Dorothy A. Manigault. Petitioner was sentenced to
imprisonment for a period of twenty years in the case.

Subsequently, petitioner appealed his conviction and sentence. On appeal, briefs were filed
by the appellant and respondent. App. 251-273. Petitioner was represented by Joseph L. Savitz on
appeal. Ultimately, petitioner’s conviction and sentence were affirmed by the South Carolina Court

of Appeals. See State v. Bagwell, Unpublished Opinion No. 2001-UP-377 (Ct. App. September 18,

2007). App. 274-280.

On October 25, 2007, petitioner filed a PCR application with the Greenville County Office
of the Clerk of Court. App. 274-288. The respondent filed a return dated January 16, 2008,
requesting that a hearing be held in the case. App. 289-293.

A PCR hearing was held in the case on May 25, 2010, at the Greenville County Courthouse
before Judge Robin Stilwell. App. 295-361. On August 9, 2010, Judge Stilwell issued an order of
dismissal in the case. App. 363-374. On August 24, 2010, petitioner filed a Motion to Alter/Amend
in response to the order of dismissal. App. 375-384. On September 1, 2010, Judge Stilwell denied
the Motion to Alter/Amend. App. 385. Petitioner was represented by Susannah Ross at the PCR
hearing.

Petitioner appealed Judge Stilwell’s order and filed a petition for writ of certiorari on July
29, 2011. The respondent filed a return dated December 12, 2011. On July 8, 2013, this Court

granted petitioner’s petition for writ of certiorari. This brief follows.



QUESTION I
Trial counsel erred in failing to investigate into matters of defense by requesting that DNA

testing be conducted on blood found on glass pieces recovered from the shattered sliding glass door

which the perpetrator used to enter and/or exit the apartment that was burelarized because the state

implied that the blood on the glass belonged to petitioner and touted this as the linchpin evidence to

place petitioner at the crime scene and establish his guilt on the burglary charge. when in actuality,

petitioner’s newly discovered DNA test results evidence indicated that the blood found on the glass

in question did not match petitioner’s blood DNA. which in turn produced exculpatory and

exonerating evidence that was favorable to the defense and warranted a new trial.

This case was a swearing contest between Jarret Armstrong, who stated that he saw

petitioner inside his apartment on the morning in question, and petitioner, who stated that he was

sleeping and present in his own apartment, not Armstrong’s apartment, during the time the alleged
burglary occurred. The state’s case consisted of two pieces of evidence: Armstrong’s identification
to the extent that he claimed he saw petitioner inside his apartment on that moming, and the
inference; that the cut and blood present on petitioner’s face on that morning emanated from the
broken sliding glass door from which he allegedly entered and/or exited then.

Jarret Armstrong testified that after arriving at his apartment shortly after midnight on the
morning of September 14, 2003, he realized that someone was inside his apartment. Armstrong
explained that when he entered his apartment, he saw petitioner inside and that upon being noticed,
petitioner escaped through the glass patio sliding door, which was shattered with broken glass
everywhere as a result. App. 33,1. 5 —p. 48, 1. 7. Armstrong stated that he did not see Darryl Spain

in his apartment on the morning in question. App. 53, 11. 18-20.
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Chris Snoddy, who was Armstrong’s roommate, testified that when he arrived home with
Armstrong on that same morning, he did not see petitioner exit the apartment, but added that he did
see petitioner’s roommate and codefendant Darryl Spain exit their apartment. App. 77,1. 17 —p. 85,
1. 6; App. 88, 1. 13 -p. 91, 1. 19.

~ Petitioner testified that he was in his own apartment at 11:00 p.m. on September 13, 2003,
and that he woke up shortly thereafter to find Armstrong in his apartment fighting him and accusing
his roommate Darryl Spain of breaking into his apartment. Petitioner stated that he called the police
to report Armstrong’s behavior immediately thereafter. App. 174, 1. 7 — p. 188, 1. 19. Petitioner’s
position was that he did not commit the burglary as charged because he was in his own residence,

not Armstrong’s apartment, on the morning in question.

The solicitor did not order pre-trial testing on the blood recovered from the shattered glass
sliding door from which the burglar exited; but nonetheless, paraded in front of the jury false
inferences that the blood on the broken glass pieces belonged to the burglar (who was purported to
be petitioner), and that since Armstrong allegedly saw petitioner inside his apartment, then the
logical inference was in effect that petitioner was the burglar who entered the apartment without
consent. This blood evidence provided the state with its linchpin evidence. Note the fcﬂlowing
inferences the solicitor used to link the unidentified blood found on the glass as attributable to
petitioner and thus evidence of his guilt on the burglary charge: |

1.) Armstrong testified that after petitioner ran out of his apartment through the glass patio

sliding door, he (petitioner) was seen minutes later with a scar on his face and blood

running down his face. App. 44, 1l. 14-19; App. 70, 1. 13-19.



2)

3.)

4.)

5)

6.)

7.)

8.)
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State’s exhibit #6 was a picture depicting the mark/scar Armstrong allegedly saw on
petitioner’s face on that night. The inference is that the mark emanated from petitioner
having been cut by the glass door from which he escaped. App. 44, 1. 15 —p. 45,1. 21.
State’s exhibit #5 was a picture depicting the broken glass door that the perpetrator ran
through in order to escape. App. 56, 1. 6-19# App. 41,1 17 - p.42,1. 6; App. 184, lines
15 -20.

State’s exhibit #7 was an actual picture of the broken glass from the shattered cioor in
question. App. 184, 1l. 21-23.

During opening argument, the solicitor stated that Armstrong opened his door...and
[saw petitioner] inside...and [that] petitioner became upset “and ran out the patio glass
door,” which was the “patio glass door which had been shattered moments before”
allegedly when the perpetrator entered Armstrong’s apértment earlier. App. 25, 1L. 3-6.
Also, the solicitor stated at opening argument that the evidence will show that there was
a cut and blood on the perpetrator’s face. App. 26, 11. 1-8.

Additionally, the solicitor argued at closing that .Armstrong saw “a scratch on
[petitioner’s] top eye and blood” and that there was “a little blood trail coming down the
side of his face” and that “[petitioner] could have gotten this cu;t...if he ran out, ran
through the glass in a hurry [as] ...he could have cut his eye when he was running out.”
App. 227,11. 1-11.

Finally, in the appellate court opinion issued by the Court of Appeals in the case, the
appellate court concurred with the state’s position that the blood evidence provided a
connection between the blood present on petitioner’s face and the blood found on the
shattered glass piece from the sliding glass back door of the apartment, and that this

7




inference was supported further by Armstrong’s testimony that he saw petitioner

“leaving through the back glass patio door which had been shattered” and that the
“physical evidence corroborated the testimony of Armstrong...[as] the back glass door
of the victim’s apartment had been shattered,” as petitioner was seen “leaving the
apartment.” See App. 274 — 380.

Clearly, the state attempted to present a connection between the perpetrator’s alleged
entrance and/or exit through Armstrong’s apartment’s sliding glass door, which was shattered in the
proceés, and the blood on petitioner’s face in order to place petitioner at the crime scene and link
him to the role of burglar.

Note that the state did not conduct DNA testing on the blood evidence found on the

. shattered glass pieces recovered from the crime scene. During the PCR hearing, petitioner testified
that counsel erred in failing to conduct DNA testing on him and the blood evidence found on
shattered glass pieces present at the crime scene. Petitioner stated that this omission prejudiced the
defense because the DNA testing conducted at the PCR stage yielded results that indicated that the
blood on the shattered glass pieces recovered at the crime scene did not match his (petitioner’s)
blood DNA, which in turn meant that this would have provided the defense.with exculpatory
evidence that could have been used to highlight insufficient proof within the state’s case and
supported-the argument for the exoneration of him on the burglary charge. Petitioner added that he
informed counsel that he was innocent and that he was bleeding at the crime scene because
Armstrong assaulted petitioner on that morning. Petitioner complained that counsel should have
had the blood on the glass pieces found at the scene tested prior trial. App. 307, 1. 15—p. 310, 1. 19;

App. 323, 11. 14-18; App. 325, 1. 2-4; App. 327, 1. 6-10; App. 333, 1L. 2-6.
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Trial counsel admitted that she failed to request that DNA testing be conducted on the blood -
tound on the shattered glass pieces found at the crime scene while preparing for petitioner’s defense.
App. 339, 11. 4-10. Also, cbunsel admitted in effect that had that blood evidence been DNA tested
prior to trial and results obtained proving there was no match to petitioner’s blood and DNA, then
this would have been favorable and exculpatory evidence available to use in petitioner’s defense at
trial in order to argue that the state had insufficient proof beyond a reasonable doubt to support a
burglary conviction against petitioner. App. 342, 1. 18 — p. 343, 1. 3; App. 349, 1. 12 - p. 352, 1. 7;
App. 355, 11. 21-25. |

Regarding this issue, the PCR judge held that:

This Court notes that prior to this [PCR] hearing, counsel for the

Applicant received an order that allowed that Applicant’s blood to be

tested against bloody glass from the crime scene. This Court notes

the subsequent SLED report indicates the two samples did not match.

(Court’s Exhibit 1). App. 370.
However, the PCR judge went on to rule that the non-matching DNA blood teslt results would not
have changed the result of petitioner’s trial, and that therefore, petitioner did not therefore satisfy the
elements of the newly discovered evidence test that would require that a new trial be held in the

case. App.370-372.

_Counsel has a duty to conduct reasonable investigations in a case. Strickland v. Washington,

466 U.S. 668 (1984). For example, in Ard v. Catoe, 372 S.C. 318, 642 S.E.2d 590 (2007), the Court
granted Ard a new trial because trial éounsel failed to investigate further into the state’s gunshot
residue analysis conducted on the deceased in order to contradict the state’s theory that the
inconclusive gun residue results nullified Ard’s claim that the deceased held the gun and that as they
interacted, the shooting was an accident (or involuntary manslaughter), because there were several
gun particles on the deceased’s hands that proved that the deceased held or was in control of the

9
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gun. Moreover, in the case of McKnight v. State, 378 S.C. 33, 661 S.E.2d 354 (2005), the court

reversed after finding counsel ineffective in failing to research into and present medical expert
testimony or evidence to rebut and contradict the state’s theory via expert testimony that cocaine

caused the death of the fetus in the case. Also, see Lounds v. State, 380 S.C. 454, 670 S.E.2d 646

(2008), where the Court reversed because trial counsel was ineffective in failing to investigate into
how the testimony of the defendant’s brother and nephew could have corroborated the defendant’s
defense that the drug buyer was not kidnapped, but rather voluntarily drove to his parents’ house to
get money to pay for the drugs he bought earlier from the defendant because said relatives would

have verified that the defendant and the buyer, who claimed he was kidnapped, always “did” drugs

together and that the buyer frequently bought drugs from the defendant. See also, Dover v. State,
337 S.C. 298, 523 S.E.2d 459 (2000), where trial counsel erred in failing to investigate into the
existence of hospitalization records establishing the deceased’s commitments for depression and
substance abuse and suicide threats in support of the defendant's defense that the deceased
committed suicide and that he did not kill the deceased.

Additionally, see, Cobbs v. State, 305 S.C. 299, 408 S.E.2d 223 (1991), where trial

counsel was found ineffective in failing to uncover the fact that the prosecutrix no longer desired
to prosecute the defendant on the two two-year old forgery charges instigated against him and

that one of the burglary charges the defendant pled to in general sessions court had already been

disposed of in magistrate's court. Furthermore, compare Pauling v. State, 331 S.C. 606, 503
S.E.2d 468 (1998), where the Court held counsel was ineffective in failing to call a triage nurse
who would have testified that the prosecutrix denied penetration occurred in the state’s criminal
sexual conduct case, because the only evidence of sexual battery was the prosecutrix’s
accusation, and because this nurse’s testimony would have established reasonable doubt and

10



42

corroborated the doctor’s testimony that the prosecutrix had no pelvic lesions, cuts or tears.

Compare also, Council v. State, 380 S.C. 159, 670 S.E.2d 356 (2009), where the court found

counsel ineffective in failing to adequately investigate and present mitigating evidence
(defendant’s mental incompetence) during the penalty phase of the trial.
Here, but for counsel’s failure to investigate into and obtain DAN test results on the

blood evidence in question, a reasonable probability exists that the outcome of petitioner’s trial

would have been different in the case because the DNA evidence indicated there was no blood

match between the blood found on the glass at the crime scene and petitioner’s blood, which in

turn would have provided the defense with exculpatory evidence that would have weakened the

sufficiency of the state’s case, which hinged on the blood linchpin evidence and identification
evidence, and most likely exonerated petitioner of the burglary charge. Herein lies the prejudice.
Thus, trial counsel’s failur¢ to conduct DNA investigation constituted deficient legal representation
in the case in violation of petitioner’s Sixth Amendment right to effective assistance of counsel at
trial. See Strickland v. Washington, 466 U.S. 668 (1984). But for counsel’s error, a reasonable
likelihood exists that petitioner’s trial would have ended differently.

Furthermore, not only should petitioner have received PCR relief based on the showing of
his receipt of ineffective assistance of trial counsel, but he should have been granted a new trial
based on newly discovered evidence uncovered in the case. The newly discovered evidence in the
case established that there was no DNA blood match between the crime scene blood found on the
glass pieces recovered at the crime scene and petitioner’s blood DNA profile, which in turn meant
that this was exculpatory evidence which would have nullified the sufficiency of the state’s case and

exonerated him on the burglary charge.

11
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As a rule, newly discovered evidence would warrant the grant of a new trial if the newly
discovered evidence would change the result if a new trial were granted, and was discovered since

the trial and could not have been discovered prior to trial, and would constitute material evidence

that was not merely cumulative or impeaching. Hayden v. State, 278 S.C. 610, 299 S.E.2d 854
(1983). Clearly, this blood/DNA non-match evidence in this case was material evidence due to its
exculpatory nature, which was neither cumulative nor impeaching, as it bore on the issue of
petitioner’s inpocence and qualified as favorable and exculpatory evidence that could have been
used to attack the sufficiency of the state’s case and exonerate petitioner of the burglary charge.
Also, petitioner uncovered this néwly discovered evidence after the trial, which he could not have
done so prior to trial because it was not his (petitioner’s) neglect, but rather trial counsel’s error in
failing to request that the DNA blood testing be conducted prior to trial, which of course constituted
ineffective assistance of trial counsel in the case. Finally, it is clear that had this exculpatory DNA
evidence been presented at trial, then this would have weakened the state’s case by nullifying the
linchpin blood evidence used to link petitioner to the crime charged and forced the state to rely on
the one weak piece of identification evidence that remained, and the result would have been
insufficient evidence of guilt upon which to support the burglary against petitioner.'

Trial counsel erred in failing to investigate into matters of defense by not requesting that
DNA testing be conducted on the blood evidence found on glass pieces recovered from the sliciing
door which the perpetrator entered/exited because the state presented false inferences to the effect
that the blood evidence found at the scene belonged to petitioner and used this as the linchpin

evidence to link petitioner to the crime, when in actuality, petitioner’s newly discovered evidence

! Roommate Snoddy did not see or make an identification indicating that petitioner was inside

~ his apartment on the morning in question.
12
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yielded DNA test results that indicated that there was no match between the blood found at the
scene and petitioner’s blood DNA, which in tum provided the defense with exculpatory and
exonerating evidence that negated petitioner’s presence at the crime scene and rendered the state’s

case insufficient beyond a reasonable doubt to prove his guilt on the burglary charge.

UESTION II

Trial counsel erred in failing to present the proper legal argument to the trial judge in order

to ensure that the testimony of a favorable defense witness, who would have shed light on the

resident’s motive to fabricate the burglary allegations against petitioner, would have been admitted

into evidence at trial

Apparently, petitioner and codefendant Darryl Spain were roommates who lived in an
apartment in the same complex where Armstrong and Snoddy, who were also roommates, shared an
apartment. Armstrong and Snoddy alleged that petitioner and Darryl were found inside their
apartment without their consent, and burglary charges emerged thereafter. At trial, co-defendant’s
counsel called Jerry Spain, who is Darryl’.s brother, as a witness for the defense to testify that
Armstrong was angry at Darryl for telling a female in another apartment in the complex that he
(Armstrong) sold marijuana. Clearly, this provided the motive (revenge) for Armstrong to fabricate
the burglary allegations made against petitioner and Darryl Spain. When this issue came ouf at trial,
the state objected to this potential testimony by Jerry Spain per Rule 613(b) SCRE, per the argument
that this query should have been addressed as a question (via prior inconsistent statement form)
personally to Armstrong and Snoddy rather than directing such questions to Jerry Spam The trial
court agreed with the state’s position and did not allow Jerry Spain to testify at trial on this point.

App. 162,1.11 —p. 171, 1. 21.

13
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During the PCR hearing, petitioner testified that Armstrong told Jerry Spain that he was
angry at Darryl Spain for telling their female neighbor that he (Armstrong) sold marijuana and that
this in effect led to his actions, i.e., revenge by fabricating the burglary allegation, but that counsel
erred in failing to argue the proper basis to gain the admission of Jerry Spain’s testimony into
evidence at trial. App. 319,1. 17 —p. 320, 1. 24; App. 326, 11. 8-18.

Indeed, this issue was addressed on appeal in a merit brief. Appellate counsel argued that
when the state objected to Jerry Spain’s testimony on the ground that the same was prohibited under
Rule 613(b) SCRE,? then trial counsel in effect should have argued that the testimony was
admissible under Rule 608(c) SCRE,? which allows one to show evidence of a witness’ bias,
prejudice or ill motive to fabricate testimony in a case. App. 251-259.

The PCR judge ruled that petitioﬁer failed to meet his burden in proving that triai counsel
was ineffective in this regard. App. 363-374.

On appeal, the appellate court affirmed the trial court’s ruling per 613(b), SCRE, and held
that this issue was not preserved for review under the Rule 608(c) SCRE, argument raised on appeal
(unfortunately due to trial counsel’s error in failing to preserve this issue for appeal under Rule
608(c), SCRE) and went on to rule that although the trial judge’s exclusion of the testimony under

the Rule 613(b), SCRE, was in effect error; nonetheless, this was harmless error because Jerry

2 Extrinsic Evidence of Prior Inconsistent Statement of Witness. Extrinsic evidence of a
prior inconsistent statement by a witness is not admissible unless the witness is advised of the
substance of the statement, the time and place it was allegedly made, and the person to whom it
was made, and is given the opportunity to explain or deny the statement. If a witness does not
admit that he has made the prior inconsistent statement, extrinsic evidence of such statement is
admissible. However, if a witness admits making the prior statement, extrinsic evidence that the
prior statement was made is inadmissible. This provision does not apply to admissions of a
g)arty-opponent as defined in Rule 801(d)(2).

Evidence of Bias. Bias, prejudice or any motive to misrepresent may be shown to impeach the
witness either by examination of the witness of by evidence otherwise adduced.

14
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Spain’s story would not have reasonably affeéted the outcome of the trial due to the physical
evidence presented at trial (blood and identification evidence). App. 274-280.
As a rule, a party must enter a contemporaneous and specific objection in order to preserve

for appellate revicw a particular issue in a case. State v. Sheppard, 391 S.C. 415, 706 S.E.2d 17

(2011). Here, trial counsel erred in violation of fhe Sixth Amendmént in failing to ¢ouch the
question regarding the admission of Jerry Spain’s testimony under the proper ﬁle (i.e. Rul_e 608,
SCRE) in order to have preserved the issue for appellate review. See Strickland v. Washington, 466
U.S. 668 (1984). But for the error, this issue would have been preserved and reviewed on appeal,
and there was a reasonable probability that the case would have been reversed on this appellate

issue as well.

CONCLUSION

Based on the foregoing arguments, petitioner requests that the Court reverse the PCR

judge’s order of dismissal and remand the case for a new trial.

Respectfully submitted,
4 _

-

i &
Wanda H. Carter
. Deputy Chief Appellate Defender

ATTORNEY FOR PETITIONER.

This 6" day of September, 2013
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STATEMENT OF ISSUES ON APPEAL

Did trial counsel err in failing to investigate into matters of defense
by requesting that DNA testing be conducted on blood found on
glass pieces recovered from the shattered sliding glass door which
the perpetrator used to enter and/or exit the apartment that was
burglarized because the State implied that the blood on the glass
belonged to Petitioner and touted this as the linchpin evidence to
place Petitioner at the crime scene and establish his guilt on the
burglary charge, when in actuality, Petitioner’s newly discovered
DNA test results evidence indicated that the blood found on the
glass pieces in question did not match Petitioner’s blood DNA,
which in tum produced exculpatory and exonerating evidence that
was favorable to the defense and warranted a new trial in the case?

Did trial counsel err in failing to present the proper legal argument
to the trial judge in order to ensure that the testimony of a favorable
defense witness, who would have shed light on the resident’s
motive to fabricate the burglary allegation against Petitioner, would
have been admitted into evidence at trial?
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STATEMENT OF THE CASE

The Greenville County Grand Jury indicted Petitioner at the December 2003 term
of General Sessions for first-degree burglary (2003-GS-23-9373). (App.pp.386-87).
Dorothy A. Manigault, Esquire represented Petitioner.

After the State called the case to trial,' Petitioner was found guilty. On April 13,
2005, the Honorable C. Victor Pyle, Jr. sentenced Petitioner to twenty years
imprisonment. (App.p.249, lines 20-22).

A notice of appeal was filed at the South Carolina Court of Appeals. Joseph L.
Savitz, III, Esquire of the South Carolina Office of Appellate Defense represented
Petitioner on appeal. (App.pp.251-60). The Court of Appeals affirmed Petitioner’s

conviction and sentence. State v. Bagwell and Spain, Op. No. 2007-UP-377 (S.C. Ct.

App. filed Sept. 18, 2007). (App.pp.274-80).

Petitioner filed an application for post-conviction relief (PCR) on October 25,
2007 (2007-CP-23-7109). (App.pp.281-88). A hearing was held at the Greenville
Coun.ty Courthouse on May 27, 2010. (App.pp.295-361). Petitioner was present and
represented by Susannah C. Ross, Esquire. Karen C. Ratigan, Esquire of the South
Carolina Attorney General’s Office represented Respondent. The Honorable Robin B.
Stilwell denied relief in an order dated August 9, 2010 and filed August 12, 2010.
(App.pp.363-74). Judge Stilwell denied Petitioner’s subsequent motion to alter or amend

Judgment by order filed September 2, 2010. (App.pp.375-84; p.385).

' Petitioner had both a joint trial and joint appeal with his co-defendant, Daryl Lee Spain.
4
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STANDARD OF REVIEW
The proper standard for review of a PCR evidentiary hearing is whether “any
evidence of probative value™ exists to sustain the post-conviction relief judge’s findings.

Cherry v. 'State, 300 S.C. 115, 119, 386 S.E.2d 624, 626 (1989). In a post-conviction

relief proceeding, the applicant bear_s-the burden of proving the al_legations' in their

application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985).
ARGUMENT
I The PCR judge did not err in finding Petitioner failed to meet

his burden of proving trial counsel should have requested DNA
testing on the broken pieces of glass.

Petitioner argues trial counsel should have fequested' DNA testing on broken
pieces of glass because it would have proven it was not his blood on the glass. Petitioner
argues this was after-discovered evidence presented at the PCR hearing which “produced
exculpatory ‘and éxoner.ating' evidence.” (Brief of Appellax;t, p.5). This argument ‘is
Without ﬁerit.

‘At trial, Jarrett Armstrong and Chris Snéddy testified their apartment was
burglarized. Armstrong testified he entered the front door of his apartment and -saw
Petitioner “exiting thrpugh the broken glass.” (App.pp.38-39; pp.70-71). Aﬁnstr_ong
testified he left the apartment, ran into Petitioner again, and punched him. tApp.pp.43-
44). Armstrong testified Petitioner’s face was bleeding before he punched him.
(App.p-44). Snoddy testified that, before he could reach the rear of the apartment,
Armstrong yelled that someone was running out the door. (App.pp.104-05). Snoddy

testified that, once he reached the rear of the apartment, he saw the co-defendant “come
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out of the broken glass door™ and he hit him with a pole several times. (App.pp.80-83).
Snoddy testified he then found Armstrong outside of Petitioner’s and co-defendant’s
apartment and saw Armstrong hit Petitioner. (App.pp.83-84).  Snoddy testified
Petitioner’s face was bleeding before Armstrong hit him. (App.p.84). Pefitioner stated
that, on the night in question, he was asleep in a recliner in his own apartment.
(App.pp.176-78).- Petitioner stated he woke up when Armstrong was beating him and
accusing him of breaking into his apartment. (App.p.178).

At the PCR hearing, Petitioner argued a DNA test on the bloody pieces of glass
found at the victims’ home would have proven it was not his blood. (App.pp.307-09).
Petitioner argued he was bleeding when he was arrested because one of the victims beat
him up, not because he cut himself on the broken glass at the victims’ home.
(App.p.333). Counsel for Petitioner moved a DNA test into evidence that indicated blood
on three pieces of glass did not belong to Petitioner (and that a reliable DNA ﬁroﬁle could
not be developed from the other three pieces). (App.p.300; Supp.App.pp.32-35).

Trial counsel testified she was aware there were bloody pieceé of glass but that no
testing done on those items. (App.p.339). Trial counsel explained the first prosecutor on
the case was considering having the items tested but the prosecutor who eventually had
thel'case did not follow through with any testing. (App.p.351). Trial counsel testified she
did not know whether DNA testing upon the glass would have changgd the outcome of

the case. (App.pp.342-43). Trial counsel testified it would have simply been another

? Co-defendant’s counsel impeached Snoddy with his prior statement that he saw both Petitioner
and the co-defendant exiting the apartment. (App.p.93).
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piece of evidence for the jury to consider in determining credibility. (App.p.343). Trial
counsel testified it is not the State’s obligation under Brady’ to run forensic tests on all
pieces of available evidence. (App.p.358). Trial counsel also admitted the lack of
Petitioner’s blood on the broken glass did not exonerate him of the crime. (App.p.358).

In denying the application for post-conviction relief, thé PCR judge found
Petitioner failed to meet his burden of proving the DNA test constituted after-discovered
evidence that merited a new trial. (App.pp.370-72). The PCR judge further found trial
counsel was not ineffective in failing to have the evidence subjected to forensic testing.
(App.pp.372-73).

The PCR judge did not err in finding Petitioner failed to meet his burden of
proving either that trial counsel was ineffective or that the DNA analysis was actually
after-discovered evidence. For an applicant to be granted PCR as a result of ineffective
assistance of counsel, he must show both: (1) that his counsel failed to render reasonably
effective assistance under prevailing professional norms, and (2) that he was prejudiced
by his counsel’s ineffective performance. See Strickland v. Washington, 466 U.S. 668,
104 S. Ct. 2052 (1984); Porter v. State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006).
In order to prove prejudice, an applicant must show “there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been

different.” Cherry v. State, 300 S.C. at 117-18, 386 S.E.2d at 625. “A reasonable

probability is a probability sufficient to undermine confidence in the outcome of trial.”

Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997) (citing Strickland v.

3 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963).
7




Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)).

A.

The PCR judge concluded trial counsel did not err in not having the broken pieces
of glass submitted to forensic testing. (App.pp.372-73). This conclusion was proper.
Initially, trial counsel believed those items would be tested but they were not. Trial
counsel knew at the time of trial, however, that this evidence had not been tested.
Regardless, there was no reason for trial counsel to have had the glass pieces subjected to
a DNA analysis. As Petitioner’s defense was that he was not in the victims’ apartment at
the time of the burglary, a negative DNA match would have not affected the outcome of
the case. This case hinged upon a credibility determination by the jury — either they
would belieVe the victims® story or the defense theory. A DNA analysis that did not
positively identify Petitioner would have simply been another factor for the jury to
consider in determining credibility. See Craven v. Cunningham, 292 S.C. 441, 443, 357
S.E.2d 23, 25 (1987) (“The credibility of witnesses is for the triers of fact.”); see also
Bruno v. State, 347 S.C. 446, 556 S.E.2d 393 (2001) (noting that, by its verdict, the jury
clearly rejected the defendant’s account of what transpired).

Further, Petitioner failed to demonstrate his case was prejudiced as a result of the
lack of DNA testing of the broken glass. The DNA analysis submitted at the PCR
hearing is not exculpatory. The fact that Petitioner’s DNA was not found on the broken
pieces of glass does not exonerate him. Armstrong testified he saw Petitioner in his
apartment and that he exited through the broken glass door. While the prosecutor may

have said in closing argument that it was possible Petitioner could have injured his face
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on the shattered glass of the victims’ door,! it is well-settled that an attorney’s legal

arguments are not evidence. See State v. Charping, 333 S.C. 124, 133 n. 7, 508 S.E.2d

851, 856 n. 7 (1998) (“A solicitor’s ciosing argument is not evidence.”); see also State v,
Huggins, 325 S.C. 103, 107, 481 S.E.2d 114, 116 (1997) (finding a solicitor’s argument
must stay within the record and its reasonable inferences).

B.

The PCR judge concluded the DNA analysis admitted at the PCR hearing did not
constitute after-discovered evidence. (App.pp.370-72). This conclusion was prdper. The
South Carolina Supreme Court has held that, for an applicant to be granted post-
conviction relief based on after-discovered evidence, he must show the alleged evidence:

(1) Is such as would probably change the result if a new trial was had; (2)

Has been discovered since the trial; (3) Could not by the exercise of due

diligence have been discovered before the trial; (4) Is material to the issue
of guilt or innocence; and, (5) Is not merely cumulative or impeaching.

Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983) (citation omitted).
First, the DNA test would ﬁot have changed the result of the trial. The State’s
case relied upon the testimony of the victims — both of whom were effectively cross-
examined by trial counsel and co-defendant’s counsel regarding their beating of Petitioner
and his co-defendant. The victims® honesty or credibility was a jury question. Snoddy
testified he did not see Petitioner that night. (App.p.89; p.104). Armstrong’s testimony
was clear, however, that he saw Petitioner leaving the apartment. (App.p.70). And while

both victims testified there was broken glass, there was never any testimony that

* App.p.227.
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Petitioner cut himself on that glass. (App.p.70; p.81). And though the assistant solicitor
stated in his closing argument that this could have happened, he did not state it actually
occurred. (App.p.227). It is clear from the guilty verdict that the jury made its decision
based upon the evidence submitted during the State’s case. Further, a negative DNA
match does not exonerate Petitioner from involvement in this crime. As such, the DNA
test would not have changed the result of the trial.

Second, the blood and DNA evidence were discovered before Petitioner’s trial. It
is merely the DNA report that was generated after the trial.

Third, the DNA test clearly could have been performed prior to Petitioner’s trial.
Trial counsel testified she was aware the pieces of glass had not been (and would not be)
tested before the trial.

Fourth, the DNA test would not have been material to the issue of guilt or
innocence. Whether or not Petitioner’s blood was on the pieces of glass does not prove
he is innocent or exonerate him. This is especially true because Armstrong saw Petitioner
leaving the crime scene.

Fifth, the DNA test would have been merely cumulative or impeaching evidence.
Petitioner testified on his own defense at trial and argued he was not guilty of the crime.
(App.pp.184-86). The DNA test would simply have been cumulative to Petitioner’s
testimony or used in an attempt to impeach the victims’ account of events. The absence
of a DNA match clearly would not have exonerated Petitioner or conclusively proven he
was not in the victims’ residence.

The DNA analysis in this case does not satisty any of the five (5) Hayden factors.

10
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This evidence would probably not change thé result of a new trial in this case. This
evidence was, in fact, known at the time of trial and was not material. A negative DNA
match would not have exonerated Petitioner. Further, the DNA analysis is merely
cumulativé to Petitioner’s trial testimony. As such, the PCR judge did not err in finding
this evidence did not constitute.after-diséovered evidence in this case.

C.

Accordingly, Petitioner failed to prove the first prong of the Strickland test — that
trial counsel failed to render reasonably effective assisténce under prevailing professional
norms. Similarly, Petitioner also failed to prové the second prong. of Strickland — that he
was prejudiced by trial counsel’s performance. Fﬁﬁher, Petitioner failed to meet his
burden of proving the DNA analysis constituted after-discovered evidence.

As Petitioner failed to meet this burden of proof on this issue, the PCR judge did

not err in denying the PCR 'applic'ation. See Frasier.v. State; 351 .S.C. 385, 389, 570
| Sl.E.2d 172, 174 (2002) (“The burden of pfoof is on the applicant to prové his allegations
| by a preponderance of the evidence.”). |
IL The PCR judge did not err in finding Petitioner failed to meet
his burden of proving trial counsel should have presented a
differeqt argument to allow a defense witness to testify at trial.
Petitioner argues. trial counsel should have presénted a “p'roper legal argument”
that would have allowed Jerry Spain to testify at trial. (Brief of -Appellant, p.13). This
argument is without merit.

At trial, counsel for Petitioner’s co-defendant called Jerry Spain (the co-

defendant’s brother) as a witness. (App.pp.162-65). The State objected, arguing this

11



testimony concerned a visit to a differént location more than a day after the incident in-
quest'ion. The trial judge foﬁnd co-defendant’s counsel had not laid the proper foundation
and did not allow Jerry Spain to testify. (App.pp.165-67). Counsel for the co-defendant
then proffered Jerry. Spain’s testimony that he went to Petitioner’s and co-defendant’s
apartment two days after the incident and Armstrong stated the co-defendant had broken
into the apartment and Armstrong retaliated by going to- Petitioner’s and co-defendant’s
apartment and beating them up. (App.pp.167-70).

At the PCR hearing, Petitioner argued Jerry Spain would have testified at trial that
one of the victims admitted that it was his co-defendant that was- guilty, not Petitioner.
Petitioner argued Jerry Spain was not allowed to téétify about this because the State
objected. (App.pp.320-21).

Trial counsel testified she nevér had émy intention of calling Jerry Spain as a
witness at trial bécaﬁse his 'story deviated from Petiﬁbner’é. (App.pp.340-1). Trial

counsel confirmed the trial judge prevented Jény Spain from testifying about why the

‘victims would have beaten Petitioner. (App.p-347).

In denying the application for post-conviction relief, the PCR judge noted frial
counsel spoke to Jerry Spain but determined she would not call him as a witnesé. The
PCR judge found Petitioner did not meet his burden of proving trial counsel was
ineffective in failing to properly question Jerry Spain because hé did not testify at the
PCR hearing. (App.pp.367-69).

The PCR judge did not err in finding Petitioner failed to meet his burden of proof,

While Petitioner argues trial counsel should have presented a “proper legal argument” at

12
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trial that would have allowed Jerry Spain to testify, this witness did not testify at the PCR

hearing. Thus, any discussion about what Jerry Spain would have testified to at trial is
purely speculative. See Bannister v. State, 333 S.C. 298, 303, 509 S.E.2d 807, 809

(1998) (the South Carolina Supreme Court “has repeatedly held a PCR applicant must

produce the testimony of a favorable witness or otherwise offer the testimony in

accordance with the niles of evidence at the PCR hearing in order to establish prejudice

from the witness’ failure to testify at trial.”) (emphasis in original).
Regardless, trial counsel stated she never intended to call Jerry Spain as a witness
because his story was not consistent with that offered by Petitioner. The PCR judge

found trial counsel was a credible witness. (App.p.367). See Drayton v. Evatt, 312 SC

4, 13, 430 S.E.2d 517, 522 (1993) (finding great deference is given to the PCR judge’s

~ findings on the credibility of witnesses); see also Menne v. Keowee Key Prop. Owners’

Ass’n, Inc., 368 S.C. 557, 567, 629 S.E.2d 690, 696 (Ct. App. 2006) (“-Because the
appellate court lacks the opportuniiy'for direct observation of the witnesses, it should
accord great deference to trial court findings where matters of credibility are involved.”).
And, as Petitioner failed to present Jerry Spain as a witness at the PCR hearing, he was
not able to meet his burden of proving Jerry Spain would have offered helpful testimony
at irial. The PCR judge, therefore, properly weighed the evidence and witness testimony
an_d was correct in fmding trial counsel explained a strategic reason she did not call Jérry
Spain to testify in Petitioner’s case. Where trial counsel articulates a valid reason for

employing a certain strategy, such conduct should not be deemed ineffective assistance of

counsel. Roseboro v. State, 317 S.C. 292, 294, 454 S.E.2d 312, 313 (1995); Stokes v.

13
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State, 308 S.C. 546, 548, 419 S.E.2d 778, 779 (1992). “Counsel’s strategy will be

reviewed under ‘an objective standard of reasonableness.”” Huggler v. State, 360 S.C.
627, 633, 602 S.E.2d 753, 756 (2004) (citing Ingle v. State, 348 S.C. 467, 470, 560
S.E.2d 401, 402 (2002)). “Courts must be wary of second-guessing counsel.’s trial

tactics.” Whitehead v. State, 308 S.C. 119, 122, 417 S.E.2d 529, 531 (1992). Petitioner

failed to present any credible evidence that trial counsel’s strategy regarding Jerry Spain’s
purported testimony was either ill-advised or improper.

Accordingly, Petitioner failed to prove the first prong of the Strickland test — that
trial counsel failed to render reasonably effective assistance under prevailing professional
norms. Similarly, Petitioner also failed to prove the second prong of Strickland — that he
was prejudiced by trial counsel’s performance. As Petitioner failed to meet this burden of
proving ineffective assistance of trial counsel on this issue, the PCR judge did not err in

denying the PCR application. See Frasier v. State, 351 S.C. at 389, 570 S.E.2d at 174.

14
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- CONCLUSION
For the reasons stated above, this Court should affirm the lower court’s ruling

and deny the requested relief.
Respectfully submitted,

ALAN WILSON
Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General
S.C. Bar # 68331

Post Office Box 11549
Columbia, S.C. 29211 -
(803) 734-3737

By: dr—-m-o
ATTORNEYS FOR RESPONPENT

October 31, 2013
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LOCKEMY, J.: In this appeal from the denial of his post-conviction relief (PCR)
application, Steve Bagwell argues the PCR court erred in finding his trial counsel
was not ineffective for (1) failing to request DNA testing for blood found on glass
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recovered at the crime scene and (2) failing to argue a witness's testimony was
admissible to show evidence of a victim's bias and motive to fabricate testimony.
We reverse and grant Bagwell a new trial.

FACTS

This case involved an alleged burglary at an apartment complex in Greenville
County. At trial, Jarrett Armstrong testified he and his roommate Chris Snoddy
(collectively, the victims) were on their way home from work one night, when he
received a call from a neighbor that caused them to hurry home. Armstrong
testified that when they arrived, a large crowd was gathered outside their
apartment. According to Armstrong, he entered the front door of the apartment
and saw Bagwell, whom Armstrong had known since elementary school, exiting
through the back glass patio door, which was shattered. Armstrong stated he did
not see Bagwell's roommate, Daryl' Spain, inside the apartment and he did not
punch Daryl.

Armstrong, however, testified he confronted Bagwell outside Bagwell and Daryl's
apartment and punched Bagwell in the face. According to Armstrong, Bagwell's
face was scarred with "blood coming down" before Armstrong punched him. The
State admitted a photograph of Bagwell taken after the burglary, which shows
blood streaming down the left side of his face. On cross-examination, Dary!'s
counsel asked Armstrong, "This gash that [Bagwell] had on his forehead . . . isn't it
true that [Bagwell] received that gash when you hit him on the forehead with a
handgun?" Armstrong replied, "No, sir."

Snoddy testified he saw Daryl exiting the apartment through the glass patio door;
however, he stated he did not see Bagwell inside the apartment. Snoddy further
testified Armstrong and Bagwell began fighting in front of Bagwell and Daryl's
apartment. Snoddy also stated Bagwell had "blood or a scratch”" down his face
before Armstrong punched him.

Bagwell testified in his defense.® According to Bagwell, he was asleep in his
apartment at the time of the burglary, and he awoke to find Armstrong "beating on
[him]" and accusing Daryl of breaking into Armstrong and Snoddy's apartment.

! Spain's name is spelled "Darryl" throughout the appendix; however, it is spelled
"Daryl" on the South Carolina Department of Corrections website. We refer to
him as Daryl in this opinion.

2 Daryl did not testify at trial.
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After Armstrong left his apartment, Bagwell called the police and reported that
Armstrong had broken into his apartment. Bagwell testified he then looked outside
and saw Armstrong beating Daryl and holding a gun to his head. Bagwell further
explained that his face was bleeding after the incident because Armstrong attacked
him. -

During its closing argument, the State asSerted,

Some other testimony that's important for you to
remember. If you remember both [Snoddy] and
[Armstrong] said that when they went over to [Bagwell]'s
apartment and he was out front, when they went over
there they both saw a scratch on his top eye and blood. A
little blood trail coming down the side of [Bagwell's]
face. Now how did he get that? How did [Bagwell] get
that? How did he get this right here? How did he get
this cut? One way he could have gotten this cut, ladies
and gentlemen, one way is if when he ran out, ran
through the glass in a hurry, see the arc on this glass? He
could have cut his eye when he was running out. When
[Armstrong] startled them when they came back.

Subsequently, the jury convicted Bagwell and Daryl of first-degree burglary. The
trial court sentenced Bagwell to twenty years' imprisonment and Daryl to fifteen
years' imprisonment.

At the PCR hearing, Bagwell's PCR counsel introduced DNA test results indicating
blood found on three pieces of glass recovered from the victims' glass patio door
did not match Bagwell.> Bagwell alleged his trial counsel was ineffective for
failing to request DNA testing for the glass prior to trial.

Bagwell testified trial counsel never informed him the State had the blood samples
at the time of his trial. Trial counsel admitted she knew the State had the blood
samples prior to trial, but she did not request DNA testing. Trial counsel explained
the State originally planned to test the samples, but another solicitor took over the
case and decided not to follow through with testing. Trial counsel admitted the test
results "may have affected" the outcome at trial; however, she stated the test results
would not have excluded the possibility of Bagwell's guilt. Trial counsel further

3 The test results do not indicate who the DNA belonged to.
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stated that during its closing argument, the State "probably" displayed a picture of
the broken glass door in front of the jury. Finally, trial counsel asserted Bagwell's
trial was essentially a "swearing match" between the victims and defendants.

The PCR court found trial counsel was not ineffective for failing to seek DNA
testing of the glass prior to trial. To support its finding, the PCR court noted trial
counsel believed the State would be performing a DNA test prior to trial, and she
did not learn until "much later" the State would not be doing so. Moreover, it
found trial counsel made a reasonable decision to proceed to trial without the DNA
test because the results of the test could have damaged Bagwell's defense.
Additionally, the PCR court found no prejudice from trial counsel's failure to test
the glass because "the fact that DNA from the bloody glass did not match
[Bagwell] did not mean[] [Bagwell] could not have been in the victims' apartment
on the night in question." After the denial of PCR relief, Bagwell filed a petition
for writ of certiorari, which this court granted on July 8, 2013.

. STANDARD OF REVIEW

"The petitioner in a PCR hearing bears the burden of establishing his entitlement to
relief." Walker v. State, 407 S.C. 400, 405, 756 S.E.2d 144, 146 (2014). "This
Court will uphold the findings of the PCR court when there is any evidence of
probative value to support them, and will reverse the decision of the PCR court
when it is controlled by an error of law." Id. (internal quotation marks omitted).

In order to establish a claim of ineffective assistance of counsel, a PCR applicant
must prove trial counsel's performance was deficient, and the deficient
performance prejudiced the applicant's case. Strickland v. Washington, 466 U.S.
668, 687 (1984). To show counsel was deficient, the applicant must establish
counsel failed to render reasonably effective assistance under prevailing
professional norms. Id. at 688. To show prejudice, the applicant must show that
but for counsel's errors, there is a reasonable probability the result of the trial
would have been different. Id. at 694. A reasonable probability is a probability
sufficient to undermine confidence in the outcome of trial. Id. However, "[a]
'reasonable probability’ is less than a preponderance of the evidence . . .." Weik v.
State, Op. No. 27421 (S.C. Sup. Ct. filed July 23, 2014) (Shearouse Adv. Sh. No.
29 at 42). "This does not require a showing that counsel's actions 'more likely than
not altered the outcome,' but the difference between Strickland's prejudice standard
and a more-probable-than-not standard is slight and matters 'only in the rarest
case." Harrington v. Richter, 131 8. Ct. 770, 792 (2011).
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LAW/ANALYSIS
L Failure to Investigate

Bagwell contends trial counsel was ineffective for failing to request DNA testing
for the pieces of glass prior to trial. He further argues he was prejudiced by trial
counsel's deficiency because the State implied to the jury throughout the trial
Bagwell cut his face running through the glass patio door and "touted this as the
linchpin evidence to place [him] at the crime scene." We agree.

Counsel has a duty to undertake reasonable investigations or to make a decision
that renders a particular investigation unnecessary. Strickland v. Washington, 466
U.S. 668, 691 (1984). Thus, "[a] criminal defense attorney has the duty to conduct
a reasonable investigation to discover all reasonably available mitigation evidence
and all reasonably available evidence tending to rebut any aggravating evidence
introduced by the State." McKnight v. State, 378 S.C. 33, 46, 661 S.E.2d 354, 360
(2008). Moreover, counsel's decision not to investigate should be assessed for
reasonableness under all the circumstances with heavy deference to counsel's
judgment. Simpson v. Moore, 367 S.C. 587, 597, 627 S.E.2d 701, 706 (2006).
"[A]t a minimum, counsel has the duty to interview potential witnesses and to
make an independent investigation of the facts and circumstances of the case." Ard
v. Catoe, 372 S.C. 318, 331-32, 642 S.E.2d 590, 597 (2007) (internal quotation
marks omitted) (emphasis omitted). "[Clounsel's conversations with the defendant
may be critical to a proper assessment of counsel's investigation decisions . . . ."
Strickland, 466 U.S. at 691. "[A] court deciding an actual ineffectiveness claim
must judge the reasonableness of counsel's challenged conduct on the facts of the
particular case, viewed as of the time of counsel's conduct." Id. at 690.

. We hold trial counsel's failure to conduct DNA testing on the glass prior to trial
constituted ineffective assistance of counsel. First, trial counsel's decision not to
seek DNA testing prior to trial was unreasonable because the State used the glass
as circumstantial evidence of Bagwell's guilt. See Walker v. State, 407 S.C. 400,
405, 756 S.E.2d 144, 147 (2014) (stating trial counsel has a duty to conduct a
reasonable investigation or to make a reasonable decision that makes investigation
unnecessary). Specifically, the State asserted in its closing argument Bagwell
"could have cut his eye when he was running out [the victims' glass patio door;]"
therefore, the State used the glass as evidence that placed Bagwell at the crime
scene. Moreover, the evidence was reasonably available to trial counsel because
she knew the State had the evidence prior to trial. See McKnight, 378 S.C. at 46,



661 S.E.2d at 360 ("A criminal defense attorney has the duty to conduct a
reasonable investigation to discover all reasonably available mitigation evidence
and all reasonably available evidence tending to rebut any aggravating evidence
introduced by the State."). Trial counsel's explanation that she did not request
DNA testing because she believed the State planned to do so was unreasonable
because criminal defense attorneys have a duty "to make an independent
investigation of the facts and circumstances of the case." Ard, 372 S.C. at 331-32
642 S.E.2d at 597 (internal quotation marks omitted) (emphasis added). Her duty
to test the blood from the glass was especially important here because the test
results could have supported Bagwell's claim that he was asleep in his apartment at
the time of the burglary. See Strickland, 466 U.S. at 691 (stating counsel's
conversations with the defendant may be critical when assessing counsel's
investigation decisions). Although this court must give heavy deference to trial
counsel's decision not to investigate, we find trial counsel's decision to not seek
DNA testing prior to trial was objectively unreasonable. Cf. Simpson, 367 S.C. at
597, 627 S.E.2d at 706 (stating counsel's decision not to investigate should be
assessed for reasonableness under all the circumstances with heavy deference to
counsel's judgment).

Additionally, we hold trial counsel's failure to test the blood samples prior to trial
was prejudicial to Bagwell. See Strickland, 466 U.S. at 687 (stating a PCR
applicant must prove trial counsel's performance was deficient and the deficient
performance prejudiced the applicant's case to establish a claim of ineffective
assistance of counsel). Initially, we note prejudice may be found because trial
counsel admitted the results of the DNA test "may have affected” the outcome of
Bagwell's trial. See Pauling v. State, 331 S.C. 606, 610, 503 S.E.2d 468, 471
(1998) (noting a court may find ineffective assistance of counsel when trial counsel
admitted the testimony of a witness might have made the difference in obtaining an
acquittal). Furthermore, the State's case against Bagwell was not strong. As trial
counsel explained, Bagwell's trial was essentially a "swearing match" between the
victims and defendants. The only direct evidence linking Bagwell to the burglary
was Armstrong's testimony that he saw Bagwell exiting the apartment through the
glass door. However, the State referenced the broken glass door several times at
trial to corroborate Armstrong's testimony and infer Bagwell was inside the
victims' apartment. During its opening argument, the State asserted, "The evidence
will show that after [Armstrong] entered[, Bagwell] became upset and ran out the
patio glass door. The patio glass door which had been shattered moments before."
Additionally, the State admitted a photograph that shows Bagwell's face scarred
with blood streaming down the left side of his face, and Armstrong and Snoddy
testified Bagwell appeared that way before Armstrong punched him. The State
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also introduced a picture of the broken glass door that the perpetrator ran through
and a picture of the broken glass from the shattered patio door. Importantly, the
State asserted to the jury in its closing argument,

Some other testimony that's important for you to
o - remember. If you remember both [Snoddy] and
| [Armstrong] said that when they went over to [Bagwell]'s
‘ apartment and he was out front, when they went over
there they both saw a scratch on his top eye and blood. A
little blood trail coming down the side of [Bagwell's]
face. Now how did he get that? How did [Bagwell] get
that? How did he get this right here? How did he get
this cut? One way he could have gotten this cut, ladies
and gentlemen, one way is if when he ran out, ran
through the glass in a hurry, see the arc on this glass? He
could have cut his eye when he was running out. When
[Armstrong] startled them when they came back.

Although the DNA test results indicating Bagwell's blood was not found on the
pieces of glass do not exonerate Bagwell or preclude the possibility of his guilt, we
believe the jury more likely than not would have reached a different verdict had
this evidence been presented at trial. See Harrington v. Richter, 131 S. Ct. 770,
792 (2011) (recognizing Strickland prejudice "does not require a showing that
counsel's actions 'more likely than not altered the outcome,' but the difference
between Strickland's prejudice standard and a more-probable-than-not standard is
slight and matters 'only in the rarest case™). The evidence would have rebutted the
State's theory that Bagwell cut his eye while exiting the victim's apartment through
the glass patio door. Furthermore, it would have cast doubt on Armstrong's and
Snoddy's testimonies that Bagwell's face was bleeding before Armstrong punched
Bagwell. Likewise, the evidence would have supported Bagwell's testimony that
he was in his apartment at the time of the burglary and his face was bleeding
because Armstrong attacked him.

Considering the lack of evidence other than Armstrong's testimony, the repeated
references to the glass by the State, and the importance of witness credibility at
trial, we find that but for trial counsel's failure to test the blood samples, there isa
reasonable probability the result of Bagwell's trial would have been different.! See

4 Bagwell also claims he is entitled to a new trial because the DNA test results
constitute after-discovered evidence. Because we reverse the PCR court's finding
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Strickland, 466 U.S. at 694 (stating that to show prejudice, the applicant must show
that but for counsel's errors, there is a reasonable probability the result of the trial
would have been different). Accordingly, we hold trial counsel was ineffective for
failing to request DNA testing on the glass prior to trial.

II.  Failure to Argue Rule 608(c), SCRE

Bagwell argues trial counsel was ineffective for failing to present the proper legal
argument to the trial court, so that Daryl's brother, Jerry Spain, could testify
Armstrong was angry with Daryl because Daryl revealed to a mutual neighbor that
Armstrong was selling marijuana from his apartment. Specifically, Bagwell argues
Jerry's testimony was admissible under Rule 608(c), SCRE, to show Armstrong's
bias and motive to fabricate the allegations against Bagwell and Daryl. We
disagree. '

At trial, Daryl's counsel called Jerry to testify about statements Armstrong made to
Jerry two days after the burglary. The State objected, arguing Jerry's testimony
was inadmissible under Rule 613, SCRE, because Daryl's counsel failed to lay a
proper foundation and did not ask Armstrong whether he made these prior
statements to Jerry. The trial court sustained the objection, ordered the jury out of
the courtroom, and allowed Daryl's counsel to proffer Jerry's testimony.

During the proffer, Jerry testified he went to Bagwell and Daryl's apartment two
days after the burglary and found Armstrong standing outside his apartment. Jerry
stated he was unaware Bagwell and Daryl had been arrested for burglary, and he
asked Armstrong "what went on." Armstrong told him Daryl broke into
Armstrong's apartment. According to Jerry, Armstrong became angry when he
found Daryl in his apartment and he went over to Bagwell and Daryl's apartment
with a gun, "[a]nd [Bagwell] was in the recliner and [Armstrong] said he hit
[Bagwell] against the head with the butt of his gun." Jerry further stated
Armstrong told him he then went outside the apartment, beat Daryl, and dragged
him around the apartment complex parking lot. Finally, Jerry testified Armstrong
told him he wanted to kill Daryl and was angry with him because he previously
told a resident at their apartment complex that Armstrong was selling marijuana.

that trial counsel was not ineffective and grant Bagwell a new trial, we decline to
address this argument. See Futch v. McAllister Towing of Georgetown, Inc., 335
S.C. 598, 613, 518 S.E.2d 591, 598 (1999) (stating an appellate court need not
address remaining issues when a decision on a prior issue is dispositive).
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Thereafter, the trial court ruled Jerry's testimony was inadmissible under Rule
613(b), SCRE.

At the PCR hearing, Bagwell asserted Jerry's testimony that Armstrong was angry
with Daryl for telling a neighbor that Armstrong sold marijuana would have -
provided a motive for Armstrong to fabricate the burglary allegations against
Bagwell and Daryl. Trial counsel testified she interviewed Jerry, but she never
intended to call him as a witness because there was "some deviation" between his
testimony and Bagwell's testimony. Trial counsel further testified she did not
argue Jerry's testimony was admissible under Rule 608, SCRE; however, Daryl's
counsel argued the testimony was admissible under Rule 613, SCRE.

The PCR court found trial counsel was not ineffective for failing to argue Jerry's
testimony was admissible to show Armstrong's bias and motive to fabricate the
allegations against Bagwell and Daryl. Specifically, it found Bagwell failed to
prove prejudice because Jerry did not testify at the PCR hearing.

We find the PCR court did not err in finding trial counsel was not ineffective for
failing to introduce Jerry's testimony at trial. On direct appeal, this court held that
any error in excluding Jerry's testimony was harmless because physical evidence
corroborated Armstrong's and Snoddy's testimony,’ and counsel for Bagwell and
Daryl were allowed to cross-examine Armstrong and Snoddy. See State v.
Bagwell, Op. No. 2007-UP-377 (S.C. Ct. App. filed Sept. 18, 2007). Because this
court previously found that any error in excluding Jerry's testimony would be
harmless, we find Bagwell has not shown that but for trial counsel's failure to
properly argue for the admission of this testimony, there is a reasonable probability
the result at trial would have been different. Accordingly, we hold the PCR court
properly determined trial counsel was not ineffective as to this issue. '

CONCLUSION
In conclusion, we hold the PCR court erred in determining trial counsel was not

ineffective for failing to request DNA testing on blood found on glass recovered at
the crime scene. We further hold the PCR court properly determined trial counsel

5 We note with interest that the only physical evidence linking Bagwell to the
crime was the blood on Bagwell's face, which the State argued was from a cut
Bagwell received when he exited the apartment. However, the DNA evidence
Bagwell presented to the PCR court tends to refute that argument.



was not ineffective for failing to introduce Jerry's testimony at trial. Accordingly,
we reverse the denial of PCR and find Bagwell is entitled to a new trial.

REVERSED.
KONDURGOS, J., concurs.

WILLIAMS, J.: I concur with the majority's opinion that Bagwell was not
prejudiced by his counsel's failure to properly argue for the admission of Jerry
Spain's testimony. I also agree with the majority's finding that Bagwell's trial
counsel was deficient in failing to request DNA testing on the blood from the
broken glass found at the crime scene. However, I disagree with the conclusion
that Bagwell was prejudiced by his counsel's failure to request DNA testlng on the
blood from the broken glass found at the crime scene.

"In order to establish a claim of ineffective assistance of counsel, a PCR applicant
must prove: (1) that counsel failed to render reasonably effective assistance under
prevailing professional norms; and (2) that the deficient performance prejudiced
the applicant's case." Porter v. State, 368 S.C. 378, 383, 629 S.E.2d 353, 356
(2006); see also Strickland v. Washington, 466 U.S. 668, 688 (1984). To show
prejudice, the applicant must show that "but for counsel's errors, there is a
reasonable probability the result of the trial would have been different." Johnson v.
State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997). "A reasonable probability is
a probability sufficient to undermine confidence in the outcome of trial." Id. at
186, 480 S.E.2d at 735; see also Strickland, 466 U.S. at 694.

I do not believe Bagwell has shown his counsel's failure to request DNA testing
prejudiced his case. At trial, the State produced witness testimony and
photographic evidence that Daryl Spain sustained multiple lacerations on the
bottom of his feet on the night of the robbery. Snoddy also testified that Daryl
Spain was barefoot when he exited the apartment through the shattered glass door.
The cuts on Daryl Spain's feet provide a reasonable alternative explanation for the
presence of blood on the glass pieces collected from the scene. In fact, Daryl
Spain's lacerations, which were likely inflicted when he attempted to exit the
apartment barefooted, are a more plausible explanation for the presence of blood at
the scene of the crime than the "scratch on [Bagwell's] top eye." However, the
blood on the glass collected from the scene was only tested for a match with
Bagwell's DNA; it was never tested for a match with Daryl Spain's DNA. Without
also proving the blood does not match with Daryl Spain's DNA, this evidence
would not necessarily exonerate Bagwell. Moreover, at his PCR hearing, Bagwell
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falled to establish the bloody glass pieces later tested for his DNA were collected
from the arch of glass remaining in the doorway, Wthh was allegedly deplcted in
the photograph entered into evidence by the State.® The tested glass pieces could
have easily been collected from the shattered glass covering the apartment floor,
which would have supported the State's version of events presented at trial.
Without further information to accompany the DNA testing results, the State's
theory of the case is unaffected by the DNA evidence because the bloody glass
could still be attributed to Daryl Spain's injuries. Accordingly, I find there is not "a
reasonable probability the result of the trial would have been different" if this DNA
evidence had been introduced at trial. Johnson, 325 S.C. at 187, 480 S.E.2d at 735.

Ultimately, this case was presented to the jury as a "swearing match" between the
victims, Armstrong and Snoddy, and the alleged burglars, Bagwell and Daryl
Spain. This case turned on credibility, and the jury found the former to be more
credible than the latter. As noted in the majority's opinion, the DNA testing results
do not exonerate Bagwell or preclude the possibility that he participated in the

- burglary. Further, as explained above, the State's version of events is unaffected
by the presence of blood that did not belong to Bagwell at the scene of the crime.
Thus, I would find Bagwell failed to establish that if his counsel had introduced the
DNA results at trial, there is "a reasonable probability the result of the trial would
have been different." Johnson, 325 S.C. at 187, 480 S.E.2d at 735.

Based on the foregoing, I would hold that Bagwell's case was not prejudiced by his
. trial counsel's errors, and the PCR court properly dismissed his PCR application.

S The photograph depicting the shattered glass doorway allegedly showmg blood
on the remaining glass was not included in the record.
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On August 27, 2014, this Court reversed the post-conviction relief (PCR) judge’s
denial of Petitioner’s application for post-conviction relief. Bagwell v. State, Op. No. 5267
(8.C. Ct. App. filed Aug. 27, 2014). This Court misapprehended or overlooked relevant facts
of this case and the applicable law. Accordingly, pursuant to Rule 221(a), SCACR, the Court
should grant the petition for rehearing and affirm the PCR judge’s denial of relief.
IL
At trial, one of the two burglary victims testified he saw Petitioner “exiting through

the broken glass” of his back door and that he went outside, encountered Petitioner, and
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punched him. The second burglary victim testified he saw Petitioner gef punched outside of
his apartment. Petitioner testified, however, that he was asleep in his own apartment when
he awoke to one of the victims beating him.

At the PCR hearing, Petitioner presented a DNA report indicating his blood was not
found on broken pieces of glass at the crime scene. Petitioner’s trial counsel testified she
was aware there broken pieces of bloody glass and that; while the original prosecutor on the
case was to have had this glass tested, the second prosecutor failed to do so. Trial counsel
testified, however, that the lack of Petitioner’s blood on the glass would not exonerate him of
having burglarized the victims’ apartment.

The PCR judge denied Petitioner’s PCR application, finding Petitioner failed to meet
his burden of proving trial counsel was ineffective.

IIL

Inits opinion, this Court reversed the PCR judge’s order, finding (1) trial counsel was
ineffective for failing to request DNA testing on the pieces of glass and that (2) Petitioner
was prejudiced because the prosecutor implied Petitioner’s face was cut as a result of having
run through the glass patio door.

A.

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably effective assistance under
prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). The Strickland standard makes it clear
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that one can only prevail on a claim of ineffective assistance of counsel if one can meet his
burden of proving both deficiency of counsel and resulting prejudice.
B.

Trial counsel was not deficient for failing to have the broken pieces of bloody glass
tested against Petitioner’s DNA. This Court found trial counsel not performing this
investigation “was unreasonable because the State used the glass as circumstantial evidence
of [Petitioner]’s guilt” and that “the test results could have supported [Petitioner]’s claim that
he was asleep in his apartment at the time of the burglary.” There was no need, however, for
trial counsel to have performed an independent investigation and obtained a DNA test on the
glass. Evidence was presented at trial that Petitioner’s co-defendant had cuts on his feet
when he was arrested. Petitioner’s defense at trial was that he was at home during the
burglary. The lack of a DNA test would not have supported this defense. There was no need
to have a DNA test performed that would not have affected the trial strategy. Rather, the
case hinged upon a credibility determination by the jury — either they would believe the
victims’ story or the defense theory. A DNA analysis that did not positively identify
Petitioner would have simply been another factor for the jury to consider. See Craven v.
Cunningham, 292 S.C. 441, 443, 357 S.E.2d 23, 25 (1987) (“The credibility of witnesses is
for the triers of fact.””). The jury clearly endorsed the victims’ account of what transpired.
See Bruno v. State, 347 S.C. 446, 556 S.E.2d 393 (2001).

Contrary to this Court’s opinion, the State did not use the bloody pieces of glass as
circumstantial evidence of guilt. While the prosecutor may have referenced the theory that

Petitioner cut himself on the broken patio door when he left the apartment, this was merely
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an ar_gument and did not constitute evidence of any sort. See State v. Charping, 333 S.C.
124, 133 n. 7, 508 S.E.2d 851, 856 n. 7 (1998) (“A solicitor’s closing argument is not
evidence.”); see also State v. Huggins, 325 S.C. 103, 107, 481 S.E.2d 114, 116-(1997)
(finding a solicitor’s argument must stay within the record and its reasonable inferences).
Further, this Court erred in finding trial counsel was deficient because of the prosecutor’s
reference during closing argument. .Counsel cannot be held to have been deficient on this
basis, as counsel cannot be expected to be clairvoyant about the inferences the prosecutor
would make during closing argument. See Strickland v. Washington, 466 U.S. at 690, 104 S.
Ct. at 2066 (“Thus, a court deciding an actual ineffectiveness claim must judge the
reasonableness of counsel’s challenged conduct on the facts of fﬁe particular case, viewed as
of the time of counsel’s conduct.”) (emphasis added).
C.

Petitioner failed to demonstrate he was prejudiced because no DNA test was
performed in this case. In order to prove prejudice, an applicant must show “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result o_f the
proceeding would have been different.” Cherry v. State, 300 S.C. 1 15,117-18, 386 S.E.2d
624, 625 (1989). “A reasonable probability is a probability sufficient to undermine
confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733,
735 (1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)). The
fact that the DNA test indicated Petitioner’s blood was not upon the broken pieces of glass
did not exonerate him from having committed the offense. Petitioner failed to present any

proof of where the broken glass was recovered (from the arch at the top of the broken glass
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door. or from broken pieces on the ground). Not only does the negative DNA match not
exonerate Petitioner, it does not affect the State’s version of events.

This Court _erred in ﬁnding “the jury more likely than not would have reaéhed a
different verdict had this evidence been presented at trial.” This finding is speculative and
not supported by the record. One of the victims identified Petitioner — and not his co-
defendant — inside the victims’ apment. Both victims testified Petitioner was outside the
victims’ apartment immediately after the burglary. There was stronger evidence against
Petitioner than his co-defendant, and yet the jury found both men to be guilty. To state the
addition of this non-exculpatory, non-exonerating DNA evidence woula have yielded a
verdict of not guilty is rampant speculation.

This Court erred in finding “prejudice may be found because trial counsel admitted
the results of the DNA test ‘may have affected’ the outcome of [Petitioner]’s trial.” Trial
counsel’s statement is not enough to presume prejudice in this case. Trial counsel also.
testified, for example, that the lack of Petitioner’s blood on the glass did not exonerate him

of the crime. Trial counsel’s statement that a piece of non-exonerating evidence may have

affected the trial in this case should not be viewed as decisive. §Q, e.g., McAfee v.

Thurmer, 589 F.3d 353, 356 (7th Cir. 2009) (noting attorney “reflection after the fact is
irrelevant to the question of ineffective assistance of counsel”); Wright v. Hooper, 169 F.3d
695, 707 (11th Cir. 1999) (noting that ineffectiveness is an issue decided by the courts and
that “admissions of deficient performance by attorneys are not decisive”). Allowing the
determination of prejudice to rest upon trial counsel’s admissions or beliefs takes the two-

prong Strickland analysis away from the courts and allows for self-serving Monday morning
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quarterbacking or falling upon the sword to determine whether counsel’s performance was
prejudicial.
Iv.
For all of the foregoing reasons, Respondent submits both prongs of the Strickland
analysis were not satisfied and the opinion in this case was error. Respondent requests the
panel grant the petition for rehearing, find the PCR judge properly denied Petitioner’s PCR

application, and affirm the order of dismissal.

Respectfully submitted,

ALAN WILSON
Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General
S.C. Bar # 68331 '

P.O. Box 11549
Columbia, S.C. 29211
(803) 734-3737
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ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied. u K—Q—-
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I would grant the peﬁtion for rehearing.
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