Attachment "A"

James B. Spencer

Subject; FW: Rakowsky v. Falgione Case No. 2008-CP-40-6656 WEIVED‘
AJOCX

Attachments: ATT00001.htm; Supplemental Order - Rakowsky v. Adrian falgione,

SEP 1 320¥4
From: Early, Doyet A. Law Clerk (Aliecia Bores) <dearlylc@sccourts.org>
Date: Wed, Sep 10, 2014 at 2:47 PM
Subject: Rakowsky v. Falgione Case No. 2008-CP-40-6656 Sc court Oprpea‘s
To: Beth Cogan <Beth{@desaballard.com>
Cc: "Early, Doyet A. Law Clerk (Aliccia Bores)" <dearlvic@sceourts.org>, "Early, Doyct A."
<dearlyj@sccourts.org>, "alindemann@dml-law.com" <alindemann{@2dml-law.com>,
"bbrunerdbrunerpowell.com” <bbruner@brunerpowell.com>, "michael.g.sribnickmdjdlc@igmail.com”
<michael.g.sribnickmdjdlic@gmail.com>, Desa Ballard <desabaidesaballard.com>, Mara Ballard
<Mara@@desaballard.com> »

All,
Please see attached the Supplemental Order which was signed by Judge Early and mailed to the Clerk of Court
in Richland County to be filed. Judge Early has also signed a Form Order Denying the Defendants Omnibus

Motions. Please let me know if you have any questions. Thank you.

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain

- information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate

this message or any attachment. If you have received this message in error, please contact the sender
immediatcly and delete all copies of the message and any attachments.

Michael G. Sribnick M.D., J.D., LLC

DISCLAIMER:

The information transmitted is intended only for the person or entity to which it is addressed and may
contain confidential medical and/or legally privileged material. Any review, retransmission,
dissemination or other use of this information, directly or indirectly, by persons or entities other than the
intended recipient is prohibited. If you are not the intended recipient please contact the sender and delete
the material from all computers in which it resides. Internet communications cannot be guaranteed to be
secure or error-free as information could be intercepted, corrupted, lost, destroyed, arrive late,
incomplete, or contain viruses. Therefore, I do not accept responsibility for any errors or omissions that
are present in this message, or any attachments, that have arisen as a result of e-mail transmission. If
verification is required, please request a hard-copy version. Any views or opinions represented are solely
those of the author.
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIR '
| ) “RECEIVED
John Rakowsky, ) Case No.: 2008-CP-40-6656
) SEP 19 2014
)
Plaintiff, ) SC Court of Appeals
)
Vs. ) SUPPLEMENTAL ORDER
)
Adrian Falgione, James Spencer, et al., )
) —
Defendant. )
)

I signed an order on June 23, 2014 ruling on certain matters before me. All parties
did not receive a copy of the proposed order. By e-mail dated July 10, 2014, I gave
everyone an opportunity to submit a proposed order.

I have reviewed the proposed order from pro se defendant James Spencer. I stand

by my original order.

SO ORDERED.

The Honorable Doyet A. Early, 1T
Presiding Judge of the Fifth Judicial Circuit

,SC

Date:




b

James B. Spencer

From: Early, Doyet A. Law Clerk (Cassie M. Weathersbee) [dearlylc@sccourts.org]
Sent: Thursday, July 10, 2014 3:37 PM

To: Michael Sribnick

Cc: desab@desabailard.com Ballard; Andrew Lindemann; Ben Bruner; David L.
Subject: Re: Who drafted the order regarding the litigation funds?

Counsel:

Please see below for correspondence from Judge Early:

Ms. Ballard prepared a proposed order. I modified and signed the order. I assumed she
provided everyone with a copy. If you did not receive a copy and if anyone cares to submit a
proposed order, I will void the filed order and give everyone who wishes 45 days to submit. I

will then make my decision.

Cassie Weathersbee Hall, Esq.

Law Clerk to the Honorable D.A. Early, III The Circuit Court of the 2nd Judicial Circuit PO
Box 90 Bamberg, SC 29003

Telephone: 803.245.4004

Fax: 863.245.2983

dearlylc@sccourts.org<mailto:dearlylc@sccourts.org>

On Jul 9, 2014, at 1:36 PM, Michael Sribnick
<michael.g.sribnickmdidllc@gmail.com<mailto:michael.g.sribnickmdidllcf@gmail.com>> wrote:

‘Dear Your Honor, Counselors, and pro se litigant:

I respectfully ask for the third time that His Honor, Judge Doyet Early, answer my

iduestion as to who drafted the order regarding the litigation funds. I am not out of order
in this request for information which is my right to know as a diligent attorney and officer

of the court.

‘Regards, I am
‘Michael G. Sribnick, M.D., 3.D., Attorney at Law Michael G. Sribnick, M.D., J.D., LLC

www.michaelsribnicklaw.com<http://www.michaelsribnicklaw.com/>

‘Michael G. Sribnick M.D., J.D., LLC

DISCLAIMER:

The information transmitted is intended only for the person or entity to which it is
addressed and may contain confidential medical and/or legally privileged material. Any
review, retransmission, dissemination or other use of this information, directly or
indirectly, by persons or entities other than the intended recipient is prohibited. If you
are not the intended recipient please contact the sender and delete the material from all
computers in which it resides. Internet communications cannot be guaranteed to be secure or
error-free as information could be intercepted, corrupted, lost, destroyed, arrive late,
incomplete, or contain viruses. Therefore, I do not accept responsibility for any errors or
omissions that are present in this message, or any attachments, that have arisen as a result
of e-mail transmission. If verification is required, please request a hard-copy version. Any
views or opinions represented are solely those of the author.
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

John R. Rakowsky,
Plaintiff,
V.
Adrian L Falgione, James Spencer,
The Estate of Doris Holt, Rodney Lail,
Irene Santacroce, Horry County,

South Carolina.

Defendants.

Attachment "B"

IN THE COURT OF COMMON PLEAS

Case No. 2008-CP-40-6656

R R e e e N N WV N S

RESPONSE IN OPPOSITION TO GOVERNMENT DEFENDANTS’

AND PLAINTIFE’S CONTINUING OFF THE RECORD E-MAIL LITIGATION

AND JUDICIAL NOTICE

COMES NOW the undersigned Pro Se Defendant James Spencer’s response in

opposition to the continuing off the record litigation being conducted by e-mail with Judge

Early. This c¢-mail litigation by the Government Defendants” Counsel, Andrew

Lindemann, Plaintiff Judge John Rakowsky’s Counsel, Desa Ballard, and Plaintiffs co-

counsel in the underlying case Defendant Adrian Falgione’s Counsel, Ben Bruner

(collectively the “alleged participants”

} with the Court in the above captioned matter has

continued despite multiple filings on the court record by the Defendant asking it be stopped.
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These acts by the alleged participants are part of a deliberate attempt to undermine
the action before the 4" Circuit Court of Appeals in Richmond, Va., and doing so by
wrongfully expanding the issues being litigated in the present case.

BACKGROUND

This above captioned interpleader action was filed in 2008 by Plaintiff John
Rakowsky. The underlying case is Southern Holdings, Inc. et al., vs. Horry County, et al.,
Civil Action No. 4:02-1859-RBH. (Horry County hereinafter will be known as the
Government Defendants.) The underlying case is currently on appeal before the 4™ Circuit
Court of Appeals.

The Genesis of the underlying case and, therefore this interpleader action relates to
the Defendant being put on the FBI-NCIC system, without any legitimate basis, with an
accompanying “BOLO” (be on the lookout) that falsely characterized the Defendant as
“armed and extremely dangerous”. The facts of this series of events occurring is not in
dispute.

However, there was no investigation by law enforcement on any level and the acts
were initiated by a convicted felon who documented and admitted he bribed local law
enforcement officers to assist him in these acts. Not one investigation took place by law
enforcement on any level into these criminal actions against the Defendant. Instead an
ongoing cover-up is alleged by the Defendant that encompasses specific actions in both

the State and Federal Courts.!

" Robert B. Holt is now known as James B. Spencer. He legally changed his name under common law at
advice of counsel, due 1o threats and actions against both his mother's life and his life, including, but not
limited to, the documented bribing of law enforcement officers to list him, without any basis. as an “armed
and extremely dangerous” fleeing felon on the FBI NCIC system. Bribed law enforcement personnel also
maliciously and without basis broadcast over the police radio frequencies that the Mr. Spencer was wanted
for questioning as a second suspect in the murder of Horry County, SC, Police Officer Dennis Lyden. In
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Plaintiff John Rakowsky is an atiorney who was counsel of record for each of the
seven individual plaintifts in the underlying case in 2002, the vear the underling case was
filed in South Carolina Federal Disirict Court.  The litigation in the underlying case
resulted in a disputed settlement that was allegedly unlawtully imposed by the Court
without the consent of any one of the Plaintiffs in May of 2007. Plaintitf John Rakowsky
claimed as a basis for the present interpleader proceeding that there were multiple claims
on the settlement funds including claims by the seven diverse clients with ditferent claims
in the underlying action that he represented. Further, John Rakowsky claimed he had no
records as to who advanced the litigation funds in the underlying case and therefore he
also interpled these funds.

However, pursuant to South Carolina Court Rule 407 1.8(g) and South Carolina
Federal Local Court Rule 83.1.08 before any scttleinent agreement could have been legally
binding the diverse Plaintiffs with diverse claims were required to execute a unanimous
informed consent agreement in writing that is required to have stated the mutually agreed
to division of the aggregate settlement funds. This Rule of Law was enacted by the South

Carolina Supreme Court to preclude attorney(s) trom misrepresenting any one of their

recognition of the danger of the conspiracy, The Honorable C. Weston Houck, Senior U.S. Federal District
Judge issued a protective Order concealing Mr. Spencer’s and Doris Holt’s physical location from
public officials while the presiding Judge in the Southern Holdings, Inc., case, fka Civil Action No.
4:02-1859-CWH. The bribed law enforcement personnel were under the direction of Harold Hartness, a
self-confessed and convicted felon, found guilty of being involved in a criminal conspiracy that included the
bribing of law enforcement and other public officials and the physical threats and assaults on witnesses before
a federal grand jury. These criminal actions committed by Harold Harmess were litigated in the United
States v. Harold Steve Harness. Case 1:07-cr-00104-TSE, Western Federal District Court of North Carolina,
and his similar actions were litigated in the Sowthern Holdings. Inc., case, Civil Action No. 4:02-1859-RBH.
fka Civil Action No. 4:02-1839-CWH, in South Carolina Federal District Court. The alleged similar criminal
acts in both cases by Harold Hartness occurred during the same proximate time period.
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diverse client’s interests by agreeing to an aggregate settlement without the unanimous
consent of all their diverse clients.

For eight years the former clients who are defendants in this interpleader action,
have been blocked by the Court from obtaining a copy of this legally required informed
consent agreement from their former counsel. The client Defendant’s former counsel,
Plaintitf Rakowsky, will not voluntarily produce such agreement and has opposed every
lawful attempt to gain access to the case defining document. Furthermore, the existence
of such a document has not been disavowed by the PlaintifT. Thié action is not about the
existence of a settlement or not. The Plaintiff claims there was a lawtul settlement so the
funds were interpled based on that stated fact. Therefore, why would any unbiased Court
not require the production of the agreement by the Plaintiff that defines the distribution of
any settlement proceeds, the basis for the litigation in the lawsuit at bar.

Plaintiff claimed on the Court record he complied with the requirements to keep
specific records on any litigation funds advanced to him by each of the seven clients. The
requirements for such records including the separation of each client’s specific funding,
are under South Carolina Appellaic Court Rules 1.15 and 1.16 and under South Carolina
Appellate Court Rule 417 (record keeping requirements). However, Plaintiff claimed he
did not know who provided the litigation funds and, therefore, he interplead such funds.
The client defendants who were in complete agreement as to who the remaining litigation
funds belonged to filed pleadings with the Court for release of the litigation funds as there
was no dispute. The client defendants attempted through discovery to obtain the required

financial records, as described herein, from the Plaintiff.
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However, aftler ex parte communications between Plaintift’s Counsel and Judge
Seals, Judge Seals ruled that the client defendants had no right to see the records regarding
the accounting for the litigation funds. The client defendants then filed a motion for
sanctions once they discovered the ex parte communications resulted in the Order by Judge
Seals which denied access to records that would clearly show there was no such dispute
that required the interpleading of the litigation funds and also document the actual amount
of litigation funds. The client defendants provided documentation to the Court showing
that $40,000.00 in litigation funds was unaccounted for by the Plaintiff, vet Judge Seals
ruled that the client defendants had no right to the accounting records on their funds and
the disposition of their funds held by Plaintiftf.

See Emergency Motion for Sanctions filed on 12/20/2011 by the client
defendants in the present action. Judge Barber, who was the Chief Administrative Judge
at the time, ordercd a hearing on the Emergency Motion for Sanctions including Sanctions
for the ex parte communications between Plaintiffs’ counsel and Judge Seals. This hearing
was held on January 20, 2012.

After the hearing had begun, Plaintiff’s counsel Desa Ballard obtained a
continuance from the Honorable Judge .. C. Manning who issued an Order granting the
continuance on the Emergency Motion for Sanctions. As of today’s date, the Emergency
Motion for Sanctions has never been heard and the motion was dismissed by Judge Early
on June 23, 2014. Judge Early effectively overruled both Judge Manning’s continuance
of the hearing and Judge Barber’s ordering of the hearing on the Emergency Motion for

Sanctions.
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This June 23, 2014 Order by Judge Early was the result of ex parte discussions with
Desa Ballard regarding the contents of that ex parte based Order. During the proceedings
in this Interpleader Action, the Plaintiff’s counsel has consistently circumvented the law
by carrying on ex parte communications with various Judges.

The Honorable Doyet A. Early. 111, also overruled a former presiding judge, the
Honorable James R. Barber, 111, who on May 7, 2012, Ordered discovery to occur in the
present case forthwith. However, Plaintiff refused to comply with subsequent discovery
requests by the Defendant and other client defendants. This discovery would have resulted
in either the production of the legally required informed consent agreement or an
admission that there was no agreement documenting the distribution of the “settlement
agreement” proceeds among the seven diverse former clients of the Plaintitf. Again, this
written agreement is required under law for the settlement to be legally binding. Such a
legal settlement is claimed by both Plaintiff Judge John Rakowsky and his counsels and
the Government Defendants, represented by Counsel John Lindemann. John Lindemann
is the Government Defendants’ counsel in both the present action and the ongoing
litigation in the 4™ Circuit Court of Appeals. Mr. Lindeman is on the Court record
characterizing the non-existence of the informed consent agreement as part of a
“concocted” story by the Defendant. Yet the Government Defendants have failed to put
an end to what they call “bald allegations™ by not asking for the production of the legally
required informed consent agreement, which their lack of request for such can only be that
Mr. Lindemann has firsthand knowledge that such a legally required agreement does not

exist.
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On November 4, 2014, the Government Defendants’ counsel in apparent
conjunction and through Plaintiff’s counsel continued their one sided email litigation
through a reply (again off the court record) to the Defendant’s response in opposition to
Plaintiff’s draft Order. This email litigation consisted of the Government Defendants
pleading of the case before the 4™ Circuit (Case Number: 14-1666, Document No. 31.) a
pleading on topics unrelated to the case at bar.

DISCUSSION

This series of off the record communications in the present case is a blatant attempt
to keep off the record the Government Defendants filings in the 4 Circuit in response to
Defendant’s filings on the record in the present case. This off the record filing is also part
of the Plaintiffs and Government Defendants efforts to have Judge Early effectively litigate
matters in the present Interpleader action that are properly and currently before the 4
Circuit. Furthermore, Judge Early is being asked to decide matters before the 4% Circuit
that accepts the position of the Government Defendants in the 4" Circuit action. The
Defendant has no intention to litigate thé 4™ Circuit action in this interpleader action that
concerns simply the proper distribution of litigation and settlement funds (the application
to the latter being determined when the Federal appeal process is completed regarding the
existence or non-existence of a settlement). In fact this is the process Judge Early appears
to have contemplated when he ordered the case before him to be dealt with in a bifurcated
process.

This email submission of the Government Defendants 4" Circuit filing combined
with the Plaintiffs draft Order is a clear attempt to induce Judge Early to undermine the

issues both before the 4™ Circuit Court of Appeals and in the present case by forcing a
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consummation of an alleged wrongfully “imposed settlement™ and an awarding of all the
“imposed settlement proceeds” to the Plaintiff, his co-counsel in the underlying proceeding
and Plaintiff’s counsel, Desa Ballard. The draft Order would thereby ctfectively negate the
need to produce the legally required “informed consent agreement” as the proceeds would
be divided up amongst the participants based on the Plaintiff’s draft Order before Judge
Farly” In doing so Judge Early would completely ignore the terms of the written
engagement contract in another violation of applicable law as documented in the
Defendants response in opposition to the draft order originally filed with this Court on
October 27, 2014 as amended on October 31, 2014 (See section entitled Plaintiff’s
attempt to Circumvent Engagement Agreement, beginning on page 21 of Attachment
L)

APPLICABLE LAW

South Carolina law is clear, one Judge cannot overrule another Judge on the same
level and ex parre communicalions are prohibited. “There is a long-standing rule in this

State that one judge of the same court cannot overrule another." Tisdalev. Amei. Life Ins.

Co., 216 S.C. 10, 56 S.E. 2d 580 (1950); Dankins v. Robbins. 203 S.C. 199, 26 S.E. 2d

689 (1943). This has been pointed out time and again to presiding Judge Early, who has
chosen to ignore South Carolina law. (E.g., see Defendant’s Omnibus Motion, pgs. 7 —
10.)

In regard to ex parte communications the South Carolina Judicial Rules of
Conduct are quite clear. Canon 3(A)(4), Rule 301, Code of Judicial Conduct, of the
SCACR, states: "A judge should . . ., except as authorized by law, neither initiate or

consider ex parte or other communications concerning a pending or impending matter.”
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While Canon 3(A)4) guards against ex parte indiscretion, it also strives to eliminate the
appearance of impropricty.

Concerning ex parte communications ol any type, The South Carolina Supreme
Court's position is clear: "It is rarely possible to prove to the satisfaction of the party
excluded from the communication that nothing prejudicial occurred. The protestations
of the participants that the communication was entirely innocent may be true. but they
have no way of showing it except by their own self-serving declaration. This is why the
prohibition is not against "prejudicial” ex parfe communications, but against all ex parte

-~

communications.” Burgess v. Stern, 311 S.C. 326, 330-331 (S.C. 1993).

Furthermore, in regard to Orders: "South Carolina case law and rule-making

authorities are well synchronized on the prohibition against ex parie contacts. In Herring v.

Retail Credit Co.. 266 S.C. 455, 224 S.E.2d 663 (1976), the judicial practice of merely

signing an order prepared by counsel of one party was condemned. This Court advised
the Bench and the Bar that not only do such orders deprive the reviewing Court of

adequate records on appeal, but also deny to the deprived party an opportunity to be

heard in matters which affect them.” Burgessv. Stern. 311 S.C. 326,330 (S.C. 1993).

The known, just the known, ex parte communications in this case were both “off
the record” and are “one sided”. They smell of'an advantage being given to one side over
the other. Placing what is claimed to be the content of the ex parfe communication on the
record is not a remedy. In this proceeding Judge Early after being caught having ex parte
discussions with Plaintiff’s counsel has made no effort to place even known ex parfe

communications on the record. Furthermore, Judge Early was untruthful (emphasis
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added) about voiding the June 23, 2014 order that he issued that he admitted to be the

result of his participation in ex parte communications.

JUDICIAL NOTICE

The Defendant is asking that Chief Administrative Judge L. C. Manning, who
recently filed an Order on Subject Matter Jurisdiction being the domain of a specific
government entity, see attached hereto Exhibit “A”, take Subject Matter Jurisdiction in
the present case. Defendant has attached hereto Exhibit “B”, in which Chief Judge
Morrison C. England, Jr., confronted with circumstances on point with the present case
took actions that are likewise called for in the present case.? These circumstance applicable
to the Court in this matter are identitied herein and also identified in repeated pleadings by
the former client defendants in the present case over the past seven plus years.

The Pro Se Defendant and the other former client defendants have alleged they
have been and continue to be a victims of public corruption. In this regard, Defendant is
humbly requesting Chief Judge Manning to intervene and use his subject matter
jurisdiction in the present case to stop the ongoing documented fraud.

REMEDY
Therefore Defendant prays, that on the Court’s own motion, pursuant to South

Carolina State Codes of Judicial Conduct Rule 501, Canons 2 and 3. and in order to avoid

® Specifically, Defendant alleges, among other things, that SLED in conjunction with
Government Defendant’s counsel and United States Justice Department presented false evidence
to the Defendant and the Court and/or concealed material evidence from the Defendant and the
Court in the underlying case: the Counsel for the Government Detendants knowingly advanced
arguments to the Court premised on that false evidence, or for which material evidence had
been withheld, and obtained Court rulings based thereon; prepared key Defendants and an expert
witness, with bogus credentials, for the Government Defendants for depositions, and allowed them to
repeatedly give false testimony about the most important aspects of their testimony; and failed
to disclose the facts and circumstances associated with the presiding Judge in the underlying
proceeding family’s direct financial interest in the outcome of the underlying case arising from
contracts awarded by the Government Defendants and the insurer of the Government Defendants to
the presiding Judges family in the underlying action.
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the appearance of impropriety, because a judge has a duty to disqualify him or herself if

his or her impartiality could be reasonably questioned, whether or not such impartiality

actually exists, the Court and/or Chiet Judge Manning implement the following actions.
Order Judge Early to immediately recuse himself from the above-captioned case.

Order all interpled funds be transferred to the Court forthwith so they can begin to
earn interest. The amount comprised of the “Settlement Funds” be Ordered held until
such time as the Federal litigation has reached its final conclusion.

The current amount of undisputed litigation funds of $7,691.78 will be released
forthwith without any attached conditions and a hearing will be held to determine the
actual amount of litigation funds unaccounted for that are to be returned by the Plaintft
after discovery is completed by the Defendant.

Discovery will be initiated forthwith and Plaintiff’s expert Mara Ballard will be
ordered to be deposed and the documents that were the basis of her report be provided to
the Defendant at least two weeks prior to her deposition furthermore both Plaintiff John
Rakowsky and Adrian Falgione will be ordered to be deposed by Defendant as originally
ordered by Judge Barber.

Discovery will be allowed by the Defendant on the extent of ex parte
communications regarding parties and their counsels in this matter and judges presiding
over this matter or related matters in the 4™ Circuit. This includes but is not limited to
telephone and email records.

Plaintiff and plaintiff’s counsel and the Government Defendants Counsel shall
provide a log that indicates the date of each ex parte communication, who was involved
and what was discussed. The Judges involved should be asked to provide affidavits as to
the veracity of the log provided by the aforementioned and make statements about the

volume of ex parte communications for the record.
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Upon completion of discovery by the Defendant a hearing shall be held before a
Judge, with no political ties to this matter, regarding Sanctions on the Plaintiff and
Plaintiff’s counsel and the Defendant’s motion for mistrial necessitated by the amount of
ex parte communications and the record defects through this litigation by email, which

appear fatal to this action.

Submitted this 7" day of November,

By;

,W’
ames B. §p§;(cer

7001 Saint Andrews Road
Box 183

Columbia, SC, 29212
(803) 414-0889
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EXHEBT "A"

==y E_

STATE GRAND JURY OF SOUTH CAROLINA

\

é‘uﬁ;
122014

B

JAMES R. PARKS

CLERK, STATE GRAND JURY

in the Matter of State Grand Jury ORDER

Investigation # M 2014-237

g W )

This matier initially came before the Court by motion of Robert W. Harrell. ir. o
disqualify Attorney General Wilson from pasticipation in any Statc Grand Jury
investigation of Mr. Harrell upon the ground that a conflict of interest existed. Following
a hearing on March 21, 2014, with regard lo the motion to disgualify the Atorney

General, this Courl contacted the pariies and suu Sponic raised the issue of subject matter

Jurisdiction.  After briefing by both sides, a hearing was held on May 2, 2014. Having

carcfully considercd the positions of both sides, this Court finds it lacks subject matter
junisdiction. Because this Court finds it lacks subject matter jurisdiction, it need not reach

the issue of disqualification.

I The General Assembly vested exclusive original subject matter jurisdiction
over alleged violulions of the State Ethics Code in Execuiive and Legislalive
agencies.

Determining the existence of subject matier jurisdiction is a threshold issuc thut must
be satislied before a court can cver address the meriis of o matier. Subject malter
jurisdiction is the sole source of a court’s power to adjudicate an issue and is conterred by

the Consiitution and statutes. Hamilton v, Fulsham, 385 S.C. 632, 137, 686 S.E.2d 633,

6385-86 (2009). Without subject maticr jurisdiction, anything that a court does is void ab
initio. Coon v. Coon, 364 S.C. 563 (2005). Resultantly, this Court has a duiy (o tuke

notice of and rectify any overstepping of jurisdictional boundaries. Hamilton, 385 S.C. at




637, 686 S.E.2d at 686 ("The lack of subject matter jurisdiction may not be waived, even
by consent of the parties, and should be taken notice of by this Court.")

Original jurisdiction in civil and criminal cases lies with the Circuit Court, except in
specified instances where exclusive jurisdiction is conferred to another entity. S.C. Const.
art. V; § 11. In determining whether the Legislalure has vested jurisdiction in an entity

other than the Circuit Court, a court must look to the relevant statute. Rainey v. Haley

404 S.C. 320, 745 S.E.2d 81 (2013). The statutes at issue here are S.C. Code Ann. §§ 8-
13-510 et seq. “Where the statute's language is plain and unambiguous, and conveys a
clear and definite meaning, the rules of statutory interpretation are not needed and the
court has no right to impose another meaning.” Id. The South Carolina Supreme Court
has interpreted the jurisdiction over the Ethics Code to be as follows:
The extensive and unambiguous stalutory scheme contemplates the receipt,
processing and resolution of ethics complaints against members of the General
Assembly in the respective chambers of the Legislature. Therefore, it is clear the
Legislature intended the respective Ethics Committees to have exclusive authority

to hear alleged ethics violations of its own members and staff.

Rainey v. Haley, 404 S.C. 320, 323-25, 745 S.E.2d 81, 83 (2013) (emphasis
added)

The allegations of the citizen's complaint giving rise to this investigation were
conclusively within the Ethics Code. Despite multiple requests, the Attorney General has
failed to offer or present to the Cour! any evidence or allegations which are criminal in
nature. Therefore, the Court is left only with uncontroverted allegations of ethics
violations propounded by a citizen's letter. See (Transcript March 21, 2014 Hearing at pg.

48, line 20 — pg. 49, line 4).




Rainey clearly establishes that ethics investigations concerning members and staff of
the Legislature are solely within the Legislature's purview to the exclusion of the Courts',
The State Ethics Code establishes a comprehensive, highly-technical process by which
alleged violations of the Ethics Code must be resolved. Section 8-13-540(3)(d) of the
Ethics Code mandates a Legislative Ethics Committee to refer alleged criminal violations
lo the Attorney General.

Even assuming arguendo that the circuit court has subject matter jurisdiction over
ethics proceedings at all times, the Attorney General's initiation of this matter is
premature. Any investigation by the State Grand Jury at this stage is illegitimate because

the Act's administrative remedies have not been exhausted. Rainey v. Haley, 404 S.C.

320, 327-28, 745 S.E.2d 81, 85 (2013).

1L Exercise of jurisdiction over the present complaint would not only contravene
the State Ethics Act, but would also violate the separation of powers.

Article III, Section 11 of the State Constitution requires that each House of the
General Assembly “shall judge ... the qualifications of its own members ..."" Our Supreme
Court has opined that, except where constrained by an express provision of the
Constitution, no other branch of government is permitted to adjudicate questions
concerning the operations or procedures of either House of the General Assembly.

Culbertson v, Blatt, 194 S.C. 105, 95 S.E.2d 218 (1940).

The South Carolina Supreme Court held in Rainey that exercise of subject matter

jurisdiction by the Circuit Court over a violation of the State Ethics Code "would not only

"The only exception exists when a complaint concerning a member or candidate is lodged
during the 51 day period before an election in which the member or candidate is a
candidate. It is only during this limited period that the exclusivity of jurisdiction is
relinquished. Rainey v. Haley 404 S.C. 320, 745 S.E.2d 81(2013).; S.C. Const. art. V, §
11
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contravene clear language of that statute, which generally placed investigations
concerning members and staff of the Legislature solely within the Legislature's purview,
but would also violate separation of powers principles in state constitution”. Const. Arts.

1,§8,3,§ 12,5, § 11; Code 1976, §§ 8-13-530, 8-13-540.Rainey v. Haley, 404 S.C.

320, 745 S.E.2d 81 (2013).

Separation of Powers issues inevitably turn on views about the appropriate powers of
each branch and how they should interact. The Attorney General seeks to bring this case
within the ambit of a criminal prosecution and under the State Grand Jury Act.
Notwithstanding that the matter is an Ethics Act violation complaint’, Atlorney General
Wilson contends that it also rises to the level of criminal activity under his jurisdiction”.
This argument, however, is contrary to the finding in State v. Thrift, which provides that
Ethics Act violations are civil in nature, not criminal. State v. Thrift 312 S.C. 282, 306.
440 S.E.2d 341, 355 (1994). Thus, until the South Carolina House of Representatives
Ethics Committee has either referred the matter to Attorney General Wilson or has
otherwise acted on the complaint, exclusive jurisdiction resides solely within the South
Carolina House of Representatives Ethics Committee.

Based upon the foregoing and after full consideration of this matter, 1 conclude
that the State Grand Jury, a part of the court system and the Judicial Branch of

government, lacks subject matter jurisdiction at the present time to consider and

: Attorncy Gencral continued 1o characterize the complaint as an ethics complaint even afier the
maticr was referred to SLED. See Affidavit of Attorney General ("On February 14, 2013, a
citizen complaint was delivered to this Office regarding possiblc ethics violations by Speaker
Robert Harrell.") (emphasis added)

*On February 14, 2013, the same day the Atorney General's office received the citizen's ethics
complaint, it sen! a letter to SLED with the subject line *Re: Preliminary Criminal Inquiry".




investigate the alleged Ethics Act violations. As a consequence any action heretofore
taken by the Grand Jury is null and void as it failed to act with jurisdiction. This is a
matter solely within the purview of the South Carolina House of Representatives
Legislative Ethics Committee. Accordingly, this Court lacks subject matter jurisdiction to
have received a petition to convene a Grand Jury and to have convened a Grand Jury and
the action heretofore taken in that regard is null and void as the Grand Jury lacked
jurisdiction to have acted in this matter.*

IT IS THEREFORE ORDERED AND DETERMINED that this Court lacks
subject matter jurisdiction, and that the Court also lacked subject matter jurisdiction to
convene a Grand Jury with regard to Mr. Robert W. Harrell, Jr.

IT IS FURTHER ORDERED that this Court’s order convening the Grand Jury is
hereby rescinded and revoked and that neither the Grand Jury nor any other investigative
agency shall take any further action concerning the ethics violations allegations discussed
herein until such time as a final determination is made by the House of Representatives
Legislative Ethics Committee and/or referred by the House of Representatives Legislative
Ethics Committee to the Attorney General pursuant to S.C. Code Ann. §§ 8-13-510 et
seq.

AND IT IS SO ORDERED!

V2 (77 2000 7

The Honorable €. Casey Manning
Presiding Judge

2014

“This order is not issued pursuant to S.C. Code Ann. §14-7-1630(G) because subject
matter jurisdiction was lacking to convene the Grand Jury ab initio.

5
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EXHIBIT "B"

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, No. 2:09-cv-02445-KJM-EFB
Plaintiff,

V. ORDER
SIERRA PACIFIC INDUSTRIES, et al.,

Defendants.

In July 2012, the parties to this action entered into a settlement agreement. See
ECF Nos. 577-78, 592. Defendants agreed to pay $55 million to the United States over
five years, and Sierra Pacific agreed to transfer 22,500 acres of land through ongoing
negotiations. ECF No. 593-3. Thereafter, the Court closed the matter, but retained
jurisdiction to enforce the terms of the compromise settlement. Order, ECF No. 592.

On October 9, 2014, Defendant Sierra Pacific Industries (“Sierra Pacific”) together

with the other named Defendants' moved to set aside the judgment in this case for fraud

' The other named-defendants include Eunice Howell. individually and dba Howell's Forest
Harvesting Company ("Howell's"); W.M. Beaty &Associates, Ina ('Beaty") and the following parties
(hereinafter collectively "the Landowners"): Ann McKeever Hatch, as Trustee of the Hatch 1987 Revocable
Trust; Richard L. Greene, as Trustee of the Hatch irrevocable Trust; Brooks Walker, Jr., as Trustee of the
Brooks Walker, Jr. Revocable Trust, and the Della Walker Van Loben Sels Trust for the Issue of Brooks
Walker, Jr.; Brooks Walker, lil, Individually and as Trustee of the Clayton Brooks Danielsen Trust, the
Myles Walker Danielsen Trust, the Margaret Charlotte Burlock Trust, and the Benjamin Walker Buriock
Trust; Leslie Walker, Individually, and as Trustee of the Brooks Thomas Walker Trust, the Susie Kate
Walker Trust, and the Della Grace Walker Trust; Wellington Smith Henderson, Jr., as Trustee of the

1
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on the Court under Federal Rule of Civil Procedure 60(d)(3) (the “Motion”). Mot., ECF
No. 593. Defendants base their Motion on the grounds that the United States’
prosecution of this action constituted a fraud upon the Court when the United States
attorneys and the Moonlight Fire investigators and their counterparts in co-pending state
actions, operating under a joint prosecution agreement with the United States, advanced

a corrupt and tainted prosecution, viclated Defendants' due process rights, and engaged

O ©W O NFO OB W N

in investigatory and prosecutorial misconduct.? Id. ,Deféndants allegé thatithis:
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yirfldants the'Gourts decisions i fis case.

Seiiedhe Courtitself as a victjm “as ithas neiiher had the‘thanoeafully
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e eveialy dcoieied about oy coriptnd

financially driven Moonlight Fire investigation.” ECF No. 593-3. Defendants ask that the

Court set aside the judgment and the Settlement Agreement and dismiss this action in

Henderson Revocable Trust; Elena D. Henderson, Individually; Mark W. Henderson, as Trustee of the
Mark W. Henderson Revocable Trust; John C. Walker, Individually, and as Trustee of the Della Walker
Van Loben Sels Trust for the Issue of John C. Walker; James A. Henderson, Individually; Charles C.
Henderson, as Trustee of the Charles C. and Kirsten Henderson Revocable Trust; Joan H. Henderson,
Individually; Jennifer Walker, Individually, and as Trustee of the Emma Walker Silverman Trust, and the
Max Walker Silverman Trust; Kirby Walker, Individually; and Lindsey Walker, a.k.a. Lindsey Walker-
Silverman, individually, and as Trustee of the Reilly Hudson Keenan Trust, and the Madison Flanders
Keenan Trust.

2 Specifically, Defendants allege, among other things, that the United States presented false
evidence to the Defendants and the Court and/or concealed material evidence from the Defendants and
the Court; advanced arguments to the Court premised on that false evidence, or for which material
evidence had been withheld, and obtaining Court rulings based thereon; prepared key Mocnlight Fire
investigators for depositions, and ailowed them to repeatedly give false testimony about the most
important aspects of their investigation; and failed to disclose the facts and circumstances associated with
the Moonlight Fire lead investigator's direct financial interest in the outcome of the investigation arising
from an illegal bank account that has since been exposed and terminated. ECF No. 5§93.

® Defendants believe that the circumstances may warrant the appointment of special master.
ECF No. 593.

2
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its entirety. ECF No. 593. Defendant’'s Motion is currently set for hearing before Judge
Kimberly J. Mueller on November 21, 2014.

Based upon facts alleged in the Motion and accompanying Declarations and
Exhibits, the impartiality of the District and Magistrate Judges in the Eastern District
might reasonably be questioned. Thereforesonithe Court's Gwn:motion.and.pursuant to:

the Code ofeConducz‘ for Unn‘ed States Judge Canons 2 and 3 m order to avord the

Cahforma arevRECUSEI from hearmg case numberxz 09 oV 02445 and aﬂ related

ngatters This matter is REFERRED to Alex Kozinski, Chief Judge of the United States

Ninth Circuit Court of Appeals, for the assignment of a judge other than from the Eastern
District of California to sit by designation and hear case number 2:09-cv-02445 and all
related matters.

IT IS SO ORDERED.
Dated: October 14, 2014

"'j

M Lo ST

MORRISON C. ENGLA JF@‘/CHJEF JUDGE
UNITED STATES DISTR




CERTIFICATE OF SERVICE

I, James Spencer, Pro Se, defendant do hereby certity that the foregoing RESPONSE IN
OPPOSITION TO GOVERNMENT DEFENDANTS’AND  PLAINTIFE’S
CONTINUING OFF THE RECORD E-MAIL LITIGATION AND JUDICIAL
NOTICE has this day been scrved on the following person(s) by either mail, fax or
electronic transfer a true and correct copy, as follows:

Desa Ballard, Esquire
Ballard Watson Weissenstein
PO Box 6338

West Columbia, SC 29171

Andrew F. Lindemann, Esquire
Davidson & Lindemann, P.A.
PO Box 8568

Columbia, SC 29202

Michael G. Sribnick, M.D., J.D., LLC
3 Kenilworth Avenue

Charleston, S.C. 29403

Telephone: (843) 789-3504

Fax: (843) 720-8907
michael.g.sribnickmdjdlic@gmail.com FEB 2 4 2015

Benjamin Bruner, Esquire SC Countof App@&&s

Bruner, Powel, Wall & Mullins, LLC
1735 St. Julian Place, Suite 200

Post Office Box 61110

Columbia, South Carolina 29260-111

This 7" day of November, 2014.

By: Qm/’ g(@/‘//

ames Spengér‘,’Pro Se Defendant
ox 183
7001 Saint Andrews Road
Columbia, SC 29212
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on February 24, 2015, the document
described below, was(were) served on all parties of record in this case by mailing a
copy, by US mail or by courier.

Documents Served: AMENDED RESPONSE IN OPPOSITION TO _
MOTION TO DISMISS THE APPEAL FILED ON SEPTEMBER 19,
2014. |

Parties Served:

FEB 2 4 2015

Desa Ballard, Esquire

Ballard and Watson, Attorneys at Law p o o
PO Box 6338 SC Court oi Appea3
West Columbia, SC 29171

Bruner, Powel, Wall & Mullins, LLC
1735 St. Julian Place, Suite 200
Post Office Box 61110
Columbia, South Carolina 29260-1110

James B. Spencer, Pro Se Defendant
Suite 183, 7001 Saint Andrews Road
Columbia, SC 29212

Andrew Lindemann, Esquire
Davidson and Lindemann, PA
PO Box 8568
Columbia, SC 29202

o PYINY
N
Michael G. Sribig&2M.D.J¥D., LLC #7575 “-

3 Kenilworth Avenue

Charleston, SC 29403

Phone: (843) 789-3504

Fax: (843) 720-8907
Michae].g.sribnickmdjdllc@gmail.com

Page 12 of 12



