Brandt Rucker
Attorney at Law
522 North Church Street
Greenville, South Carolina 29601
t- 864-271-9925
f- 864-271-9554

January 25, 2015

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211

RECEIVED)
FEB 20 2015

~ S.C. Supreme Court

RE: Joshua Ray Greer v. The State of South Carolina 2012-CP-42-1605

Dear Ms. Kitchings:

Enclosed for filing is a notice of appeal in the above case. Also enclosed

are the following:

(1) Proof of service of the notice of appeal on the respondent.

(2) A copy of the order granting belated appeal!

(3) A motion to proceed in forma pauperis.

(4) A copy of the letter to the Court Reporter requesting the transcript.

Sincezlj(/» '
s/ M

Brandt Rucker

Attorney for Appellant Joshua Ray

Greer

522 North Church Street
Greenville, South Carolina 29601

(864) 271-9925

Attorney for Appellant

cc:
Other Counsel of Record:

So e ©




THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

The Honorable Roger L. Couch, Circuit Court Judge

Case No. 2012-CP-42-1605

ECEI
State of South Carolina R CE VED
FEB 20 2015
Respondent,
v, S.C. Supreme Court
Joshua Ray Greer, #311472 Appellant,
Notice of Appeal

Joshua Ray Greer appeals the order of the Honorable Roger L. Couch dated December
12,2014. Appellant received written notice of entry of this order on December 22, 2014,

January 15, 2015 Sincerely,

o ALAA S

Brandt Rucker

Attorney for Appellant Joshua Ray
Greer

522 North Church Street
Greenville, South Carolina 29601
(864) 271-9925

Attorney for Appellant

cc:
Other Counsel of Record:

Suzanne White

Office of the South Carolina Attorney General
P.O. Box 11549

Columbia, S.C. 29211




THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM SPARTANBUR'G COUNTY
Court of Common Pleas

The Honorable Roger L. Couch, Circuit Court Judge

Case No. 2012-CP-42-1605

State of South Carolina RECEE VE
Respondent, ' FEB 20 2015
V. S.C. Supreme Court
Joshua Ray Greer, #311472 Appellant.

Proof of Service

I certify that I have served the Notice of Appeal, and the Proof of Service on the State of
South Carolina by depositing a copy of those documents in the United States Mail, postage
prepaid, on January 16, 2015, addressed to its attorney of record, Suzanne White Office of the
South Carolina Attorney General, P.O. Box 11549, Columbia, S.C. 29211.

January 16, 2015 Sincere

Ny yye

Brandt Rucker

Attorney for Appellant Joshua Ray
Greer

522 North Church Street
Greenville; South Carolina 29601
(864) 271-9925

Attorney for Appellant

cc:
Other Counsel of Record:

Suzanne White
Office of the South Carolina Attorney General
P.O. Box 11549
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Columbia, S.C. 29211




STATE OF SOUTH CAROLINA ) ~ IN THE COURT OF COMMON PLEAS
) SEVENTH JUDICIAL CIRCUTY
COUNTY OF SPARTANBURG )
)
Joshua Ray Greer, #311472, ) 2012-CP-42-1605
)
Applicant, )
)
V. ) ORDER OF DISMISSAL GRANTIN .
) APPELLATE REVIEW PURSUANT 1O
State of South Carolina, ) AUSTIN V. STATE
)
Respondent. )

)

This matter comes before the Court pursuant {0 an application for post-conviction ~odief

S = A S

- —

(PCR) filed March 12, 2012'. Respondent made its Return and Motion to Dismiss':gp Ot 13-::»(\1’&_‘;«‘
:';. (—11 /“m-;c\ -

- '_," g ':i‘::‘:_ C
June 13, 2013, requesting that the application be summarily dismissed. Pursuant to Lﬁ]s rq‘«:_‘f;h;:si?;’@x’
: G T T
. e T g T
and after reviewing the pleadings in this matter and all of the records attached therciogthis _\':;.:mrgg
= oL &R

issued a Conditional Order of Dismissal filed July 8, 2013, provisionally denying and %Lsm‘(d”g/
this action, while giving the Applicant twenty (20) days from the date of service of said Ordcr in
which to show why the dismissal should not become final. Attached to this Final Order and
incorporated herein by reference is an Affidavit of Service dated October 4, 2013, servinz the
above-mentioned Conditional Order of Disimissal on the Applicant.

In a document captioned, “Applicant’s Sufficient Legal Cause Shown to PCR tase
Matter, etc.,” dated August 9, 2013, but filed on October 8, 2013, Applicant requests that the
Court grant him an evidentiary hearing on his claims. Applicant alleges that his application "= not
successive, as he could not have raised claims of ineffective assistance of post-conviction relief

counsel in his prior application. Applicant alleged that he informed PCR Counsel Frauiklin

1 Applicant aiso filed a document on March 4, 2013, captioned, “Emergency Release.” As the claims inclu.ied in
this document are virtually identical.to the application, this Court considers that document to be an amendment to

thé cufrernit application.
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Milton Mann, Esquire, that he wished to appeal the denial of relief. The matter was schedul or
an evidentiary hearing on September 16, 2014, at the Spartanburg County Courthouse. Apr ot
was present and testified on his own behalf. He was represented by J. Brandt Rucxer. sy
Respondent was represented by J. Clayton Mitchell, Esq. Applicant’s prior PCR Counsci [ onn
also testified at the hearing.
PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Cérrection pur ot
to orders of commitment of the Spartanburg County Clerk of Court. Applicant was it Fat
the November 2002 term of the Spartanburg County Grand Jury for Murder (2002-G5-<2; K

A op

He was later indicted at the June 2003 term of the Spartanburg County Grand Jm-y.(_;j'i;or ug'“*
. .'-::‘—‘-. Fan) el 8

Robbery (2003-GS-42-2201). Jason Chehoski, Esquire, represented Applicant. On Scp\'cm 320%%‘{-;‘

a N ST
Honusible e

2005, Applicant proceeded to trial and the jury found him guilty of both charges. The
Wyatt T. Saunders sentenced him to a confinement for a period of thirty (30) yeais 16_121\(4\*& ~
and twenty (20) years consecutive for Armed Robbery.

A timely notice of appeal was filed. Joseph L. Savitz, III, Esquire, submitted @ bi: i on
Applicant’s behalf. The Court of Appeals affirmed the conviction on November 7, 2007. Sitig v.
Greer, No. 2007-UP-512 (S.C. Ct. App. November 7, 2007). The remittitur was issuc:i on
" November 27, 2007.

2008-CP-42-4438

Applicant subsequently filed an application for post-conviction relief (PCR) on August
21, 2008. The State filed its Return on February 20, 2009. An evidentiary hearing was convened
on May 26, 2009, at the Spartanburg County Courthouse, at which Applicant was preses. and

7
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represented by Franklin Milton Mann, Jr., Isquire. Applicant raised the following issuc: .

first PCR:

Ineffective assistance of counsel;
Failure to conduct pre-trial investigation;
3. Failure to provide expert witnesses in preparation of defense;
a. DNA analysis expert
b. Psychiatric expert
c. Crime scene and fingerprint expert
d. Private investigator
4. Newly/After Discovered Evidence; and
Denial of fundamental fairness and equal protection due to the cou:. =
failure to instruct the jury on a lesser included offense or a defense «v
actual innocence.

N —

w

The Honorable J. Mark Hayes, 11 denied and dismissed Applicant’s applicatign fei

Order on July 24, 2009. Applicant did not appeal the denial of his PCR applicaticfl‘_‘ij—ji
G-
did file a pro se notice of appeal with the Spartanburg County Clerk of Court.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

—y vt «C Ky

Ty
1

In Applicant’s current application for post-conviction relief, he alleges that PCR -

was deficient by not filing a notice of appeal on his behalf. This Court has revicw
testimony presented at the evidentiary hearing, observed the witnesses presented at the ™
passed ipon their credibility, and weighed the testimony accordir;gly{ Further, ti-
reviewed and considered the Clerk of Court’s records regarding the subject couv:.

Applicant’s prior PCR action, Applicant"s appellate records, Applicant’s records from iix

Carolina Department of Corrections, the new application for post-conviction reliet, Ap;.-

response to the Conditional Order of Dismissal, the transcripts and exhibits form iiv

proceedings, and the legal arguments of counsel. Pursuant to S.C. Code § 17-27-30 (2C.

Court makes the following findings of fact based upon all of the probative evidence presu:
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In a post-conviction relief act, the applicant bears the burden of proving the .1 .. o n

their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1983). Where i app i

alleges ineffective assistance of counsel as a ground for relief, the applicant inust pro.¢ at

“counsel’s conduct so undermined the proper functioning of the adversarial proces.: (=i 1 ol

court cannot be relied upon as having produced a just result. Strickland v. Washinz® no - Ul
668, 104 S. Ct. 2052, 2064 (1984); Butler, 256 S.C. at 441,334 S.E.2d at §13.
Applicant alleges that he was denied the right to appeal the disnissal of & =i s

post-conviction relief application. Pursuant to Austin v. State, 305 S.C. 433, 404 =00 {7 5

(1991), a post-conviction relief applicant may petition the South Carolina Supreine Co vt nr

discretionary review of the dismissal of his prior application.

This Court finds that PCR counsel was ineffective in failing to file a not
from the PCR judge’s order of dismissal. Applicant testified that he wished to i 'l
his PCR action appealed. He testlﬁed that he filed a pro se notice of appeal on A
- after the Order of Dismissal was filed on Jfuly 28, 2009. Applicant testified that he T ‘n')
and has no legal knowledge. Applicant’s PCR counsel Mann also testified ai this . .aving.
Counsel Mann testified that he would not have filed a notice of appeal if Applicant had ret Lesied
one be filed. He stated that his representation was over after the PCR hearing concluded und ihat
since Applicant can file a PCR apblication, he could also file a notice of appeal. Couns.. Muin
testified further that he did not recall discussions with Applicant regarding an appeal.

This Court finds that any allegat1on other than the belated PCR appeal alicg .iton 1s
successive and therefore denied. Successive applications for post-conviction relief wre cleurly
disfavored. See S.C. Code Ann. § 17-27-90 (2003); Aice v. State, 305 S.C. 448, 430, 40 - S.E.2d-

392,394 (1991); Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 (1980).

W
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This Court also finds that Applicant is entitled to a belated appeat dué (oL pit O OR
attorney’s failure to perfect an appeal on his beha!f. Where a post-cenviciion @ lie @ . e
determines the applicant did not freely and voluntarily waive his appellate rights, i ay - ant
may petition the South Carolina Supreme Court for review of post-coiviciion ruiie ies

pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).7

This Court finds that Applicant did not voluntarily waive his right {0 apperd i+ LR

court’s denial and dismissal of his application. See Whitechead v. State, 352 S.C. 213, 27+
200 (2002). Applicant’s denial of an appeal can be remedied by a pétition for bewrad s taw
Therefore, this Court denied and dismisses the Applicant pursuant to Austin v. S, 303 AL
453, 409 S.E.2d 395 (1991).

Applicant has proven by a preponderance of the evidence that he did not knowin,  and

voluntarily waive the direct appeal of the denial of his first PCR application. Any wrou .. ¢ e

relief that are not specifically addressed in this Order are denied for failure 10 meet 1 | vsite
burden of proof. \ -
[ P
%\// :‘ 1 _I;'
y N 5

2 Even where the post-conviction relief judge makes this finding, e may not grant relief o tiis basis
applicant must petition the supreme court for a belated review. Davis v. State, 288 S.C. 290, 342 SEZC 6508
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Seventh ludicial Circuit
PEZ

IT IS THEREFORE ORDERED

1. With the exception of perinitting a beliied appeal from the do

apphcatlon for PCR as stated below, this second application for post-cony

i, st
is hereby denied and dismissed with prejudice;

wae o rohief
2. Within thirty (30) days of service of this Order, counsel for the Appiicai: .nwst tile a
Notice of Appeal to secure the appropriaic appellate review of the App

4 . W B A
¢ Apn.oant s first
post-conviction. relief action. Counsel and the Applicant are direct 1o Ki:

308 S.C. 348, 417 S.E2d 868 (1992) and Rule 243, SCACR for
procedure for a belated appeal; and

,_:‘ State,
Lopropriate

lll\.

3. That the Applicant remain in the custody of the South Carolina D¢ i ut of
Corrections.

‘ JO—
AND IT IS SO ORDERED this 7" duy of ﬁqu IE

. . b
' ROGERX. 7 Couch
Prestding Judge
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